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EXPLANATORY. 


1.  The  cases  in  this  work  are  arranged  by  stibjects,  instead  of  chronologically.  They  aro 
assigned  to  the  various  general  heads  of  the  law,  and  each  subject  is  divided  and  subdivided, 
for  convenience  of  arrangement  and  reference,  with  kead-notes,  or  table  of  contents,  at  the 
head  of  each  subject,  the  same  as  an  ordinary  digest 

2.  At  the  head  of  each  division  of  a  subject  will  be  found  a  digest  or  summary  of  the  poin  s 
of  law  in  the  cases  assigned  to  such  division.  This  SitmmarT  is  •confined  exclusively  to  the 
statement  of  the  points  of  law  applicable  to  the  particular  division  under  which  the  case  is 
published,  other  points  of  law  in  the  case,  if  any,  being  transferr^  to  other  subjects,  or  to 
other  subdivisions  of  the  same  subject.  Where  points  in  a  case  are  carried  to  another  divis* 
ion  of  a  subject,  they  are  put  into  the  foot-notes,  or  notes  following  the  cases,  and  reference 
is  made  to  the  case  by  section  numbers  in  parenthesis  at  the  end  of  the  section. 

3.  The  cases  in  full  are  arranged,  generally,  according  to  the  order  of  the  sections  of  the 
SmLAHY.  Where  the  court  states  the  facts  of  the  case,  it  is  so  indicated  by  the  use  of  the 
words  Statement  of  Factb  at  the  beginning  of  the  opinion.  Where  it  is  necessary  to  state 
the  facts  apart  from  the  opinion,  the  statement  is  made  as  brief  as  possible,  and  is  confined 
to  the  facts  necessary  to  enable  the  reader  to  understand  the  points  decided.  The  cases  are 
al^o  divided  into  convenient  paragraphs,  with  a  brief  statement  at  the  beginning  of  each 
paragraph  of  the  point  of  law  discussed  or  decided.  Reference  is  here  had  to  the  italic  sec- 
tions scattered  through  the  opinion.  These  take  the  place  of  the  syllabus  usually  placed  at 
the  head  of  the  opinion,  and,  besides  bringing  out  ever^  point  of  law  actually  decided,  in 
some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various  points  of  law 
which  would  ordinarily  be  classed  as  dicta. 

4.  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  particular  subdivis- 
ion of  the  subject.  This  digest  matter  is  obtained  from  four  sources;  Ist.  Cases  assigned 
originally  to  the  general  head,  but  digested  and  thrown  out  in  the  final  arrangement,  not  to> 
appear  in  full  in  any  part  of  the  work.  2d.  Points  taken  from  cases  which  will  appear  in 
full  under  some  otha:  division  of  the  same  subject.  8d.  Points  taken  from  cases  whic^  are 
assigned  to  some  other  general  head.  4th.  A  digest  of  cases  from  state  reports,  law  periodi- 
cals, and  the  opinions  of  the  Court  of  Claims  and  the  Attomeys-Gteneral. 

5.  Ckses  that  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a  star  fcrflow- 
ing  the  name  of  the  case,  thus,  Dob  v.  Roe.*  The  tables  of  cases  will  also  contain  a  similar 
designation  of  rejected  cases,  so  that  in  consulting  them  the  reader  will  readily  see  whether 
he  is  referred  to  a  case  in  full  or  only  a  digest. 

6.  The  italic  matter  at  the  head  of  theSCMMARY  takes  the  place  of  the  side-heads^  or  catch- 
words, usually  prefixed  to  the  sections,  and  is  intended  as  an  index  to  the  contents  of  the 
ScxMART.  At  the  end  of  each  section  of  the  Summary  the  name  of  the  case  of  which  the 
section  is  a  digest  is  given,  followed  by  the  numbers  of  the  sections  into  which  the  case  is 
divided,  so  that  after  the  reader  has  read  the  section  of  the  Summary,  and  found  that  it  is>. 
what  he  wants,  he  can  at  once  turn  to  the  case  in  full. 
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A.  DEEDS. 

B,  M0RTGAOE3  OF  HEAL  ESTATE, 
a    RAILROAD  MORTGAGES. 

D.    CHATTEL  MORTGAGES. 

A.    DEEDS. 


L  FoBM  AKD  Execution,  g§  1-20. 
n.  Deed  Under  a  Decree  or  Power, 
g§  21-88. 

1.  Deeds  Under  Decrees,  gg  21-82. 

2.  Deeds  Under  Powers,  §8  88-88. 
IIL  Deuyert  and  Acceptance,  gg  89-79. 
rv.  Acenowledohent,  g§  80-147. 

V.  Registration  and  Notice,  gg  148-191. 
VI.  Validity  and  Operation^  gg  192-246. 


VIL  Construction,  gg  247-872. 

1.  General  Rules,  gg  247-255, 

2.  What  Estate  or  Interest  Passes, 

gg  256-236. 
d.  What  Land  Passes.    Description 

and  Boundaries,  gg  287-887. 
4  Conditions,  gg  888-849. 
5.  Corenan/«,  gg  850-372. 
VIII.  Proof  of  Deeds,  gg  878-879. 


I.  Form  and  Execution. 

§  1.  A  seal  10  essential  to  conveyance  of  real  property,  but  the  existence  of  the  seal  may 
be  presumed  from  any  expressions  used  in  the  conclusion  of  the  instrument  or  in  the  attes- 
tation indicating  that  a  seal  was  aflfixed.    Le  Franc  v»  Richmond,  5  Saw.,  601,  608. 

§  S.  The  presumption  thus  indulged  is  more  just  and  natural  where  the  original  instru- 
ment is  lost,  and  resort  is  had  to  secondary  evidence  of  its  contents.    Ibid, 

g  8.  In  California  a  scroll,  if  intended  to  be  a  seal,  is  regarded  as  a  seal,  though  no  refer- 
eoce  is  made  to  a  seal,  either  in  the  body  of  the  deed  or  in  the  witnessing  clause.  Burton  v. 
Le  Roy,  0  Saw.,  510,  518. 

g  4.  Seal  of  eorporatlon.—  Where  a  deed  is  sealed  with  the  corporate  seal,  and  the  signa- 
tareaof  the  proper  officers  appearing  signed  thereto,  the  presumption  is  that  these  officers  did 
not  exceed  their  authority  in  this  respect;  and  the  seal  itself  is  prima  facie  evidence  of  their 
authority.    Mickey  v,  Stratton,  5  Saw.,  475,  478. 

g  6.  A  deed  not  under  the  corporate  seal  of  a  bank,  but  under  the  private  seal  of  its  presi- 
dent, ia  not  the  deed  of  the  bank.    Bank  of  the  Meti*opolis  v,  Guttschlick,  14  Pet.,  19,  29. 

g  6b  'Witness. —  At  common  law,  no  witness  to  a  deed  was  necessary.  At  an  early  day  in 
the  history  of  England,  the  names  of  witnesses  were  often  found  indorsed  on  the  back  of 
the  deed,  or  were  mentioned  within  it.    New  York  Dry  Dock  Co.  v.  Hicks,  5  McL.,  111. 

g  7.  A  deed  attested  by  one  witness  is  inoperative  to  convey  lands  in  a  state  where  the  law 
requires  for  that  purpose  the  attestation  of  two  witnesses.    Clark  v,  Graham,  6  Wheat.,  579. 

g  9.  Under  the  statute  of  New  York,  it  is  not  necessary  that  it  should  appear  that  the  sub- 
scribing witness  became  such  at  the  request  of  the  grantor.  Nor  under  the  Illinois  statute  of 
1847  is  it  necessary.    Carpenter  v.  Dexter,*  8  Wall.,  518. 

§  9.  Under  the  Oregon  statutes,  it  seems  that  the  attestation  of  a  deed  is  no  part  of  its 
execution,  but  only  a  means  of  preserving  the  evidence  of  it  Gkx>denough  v.  Warren,  5  Saw., 
494,498, ^^^ 

*  Edited  by  Lmohamd  A.  Jones,  Esq.,  of  Boston,  BIass.,  author  of  treatises  on  Mortgages  of  Real  Proper^;  Mort- 
faces  of  Penonal  Property;  Railroad  and  other  Corporato  Securities;  Pledges,  includiiog  Collateral  Securitiea;  to 
ba  foUovad  by  a  treatise  on  liena. 
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§  10.  Slgningr.—  A  deed  need  AOt'JI>e 'signed  by  the  grantor,  but  if  he  adopt  the  signature  of 
liimself  affixed  by  another  parCyV.i^takes  effect  as  his  deed  just  as  completely  as  though  he 
had  executed  it  himself.     Ri^^^s  u'Boylan,  4  Biss.,  446. 

§  11.  Signing  by  eorpo):^if<>n. —  A  corporation  can  only  make  a  deed  by  its  directors  act- 
ing as  a  board  of  dirodbdz?.*  'A  writing  is  not  the  deed  of  the  corpoiution  when  it  appears 
that  it  was  only  signed 'by  the  directors  in  pursuance  of  an  informal  understanding  among 
the  majority  of  th^^  directors,  and  that  the  subject  never  came  before  the  directors  as  a 
board,  or  was  acted>'upon  by  them  at  any  meeting  of  the  same.  In  re  St.  Helen  Mill  Co., 
3  Saw.,  88^^>Xl' 

§  12.'The  fkuthority  of  the  trustees  of  a  town  to  execute  a  deed  must  be  shown  when  it  is 
relie^.u'poirin  an  action.    Wallace  v.  Dewey,*  3  McL.,  548. 

§^^' •Stamp. —  A  deed  duly  stamped  is  valid  although  the  grantor  holds  under  an  un- 
statoped  deed.    Kinney  v.  Con.  Virginia  M.  Co.,  4  Saw.,  383,  429. 

§  14.  The  grantee. —  It  is  not  essential  to  the  validity  of  a  deed  that  the  grantee  be  named. 
If  he  be  so  designated  by  other  description  that  he  can  be  distinguished  from  all  others, 
the  grant  will  be  good  without  any  name  at  all.     Friedman  v,  Goodwin,  1  McAl.,  142. 

§  16.  A  conveyance  of  a  bare  legal  title  to  the  equitable  owners 'of  land,  describing  the 
grantees  as  the  **  legatees  and  devisees  of  A.  B.,  deceased,"  is  a  sufficient  description  to  pass 
title  to  the  persons  mentioned  in  the  will  of  A.  B.  as  legatees  and  devisees.  Webb  v.  Den,* 
17  How.,  576. 

§  16.  A  conveyance  to  "  P.  H.  &  Son,"  a  copartnership,  P.  H.  having  only  one  son,  passes 
a  title  to  the  son.     Hoffman  v.  Porter,  2  Marsh.,  158,  153. 

§  17.  A  title  by  deed  implies  a  contract,  or,  at  least,  competent  parties.  A  deed  to  a  person 
having  no  existence  is  generally  inoperative,  and  passes  no  title  from  the  grantor.  If  a  man 
grant  his  estate  to  an  imaginary  corporation,  which  exists  only  in  his  own  mind,  no  title 
passes ;  and  it  is  precisely  the  same  if  it  is  granted  to  a  corporation,  rendered  incapable  by 
its  charter  of  taking  the  grant.  As  to  that  particular  faculty  it  is  not  a  corporation.  Russell 
V,  Topping,  5  McL.,  194,  204. 

§  18.  The  identity  of  a  grantee  in  a  deed  is  a  question  of  fact  to  be  established,  ordinarily, 
by  evidence  dehors.     Babcock  v.  Pettibone,  12  Blatch.,  354,  356. 

§  19.  A  grant  to  a  deceased  person,  at  common  law,  passes  no  estate  to  his  heirs.  Dough- 
erty V.  Edmiston,*  Cooke,  134. 

§  20.  But  it  is  otherwise  under  the  act  of  the  legislature  of  North  Carolina  of  1779.    Ibid, 

II.  Deed  Under  a  Decree  or  Power. 

1.  Deeds  Under  Decrees. 

Summary  — Z>jed  under  decree,  §  21.—  Proof  of  decrees,  §  22. 

§21.  A  deed  of  land  made  pursuant  to  a  decree  of  court  is  valid  without  proof  of  the 
decree.     Hanrick  v.  Neely,  g§  23,  24.    See  §  31. 

§  22.  Proof  of  a  decree  of  court  is  not  necessary  to  support  the  delivery  of  a  deed  executed 
in  obedience  to  such  decree.    Ibid. 

[Notes.— See  §§25-32.] 

HANRICK  V.  NEELY. 
(10  Wallace,  364-566.     1870.) 

Error  to  U.  S.  Circuit  Court,  Western  District  of  Texas. 

Statement  of  Facts. —  Trespass  to  try  title.  Plaintiff  proved  title  in  one  Zarsa, 
and  a  letter  of  attorney  to  one  McKinney,  authorizing  him  to  sell  or  to  substi- 
tute another  in  his  stead.  It  was  proved  that  one  Williamson  was  substituted, 
and  that  negotiations  by  him  for  a  sale  of  the  land  failed,  and  that  he  was  re- 
quired by  decree  of  court,  made  pursuant  to  resulting  litigation,  to  convey  the 
land.  The  deed  made  pursuant  to  the  decree  was  offered  in  evidence,  but  was 
rejected  because  the  decree  was  not  produced. 

§  23,  Deed  made  pursuant  to  a  decree. 

Opinion  by  Mr.  Justice  Davis. 

It  may  be  true  that  the  deed  vrhich  the  court  below  rejected  was  executed 
because  of  the  decree  made  by  the  district  court  for  the  eastern  district  of 
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Texas,  and  that  it  would  not  have  been  made  if  the  decree  had  not  been  ren- 
dered, but  it  does  not  follow  that  the  decree  was  necessary  to  its  validity.  The 
fee  of  the  lands  was  in  Zarsa,  and  the  power  of  Williamson,  his  attorney  in  fact, 
to  sell  and  convey  them  to  Hanrick,  was  plenary,  and  did  not  require  to  be  em- 
ployed, that  a  court  of  justice  should  act  on  it.  If  Williamson  was  stimulated 
by  the  decree  to  exercise  the  power  thus  vested  in  him  by  Zarsa,  what  right 
have  the  defendants  to  question  his  action  or  complain  of  it?  Tiiey  are  not 
concerned  with  the  reasons  that  induced  him  to  act,  nor  with  the  nature  or 
result  of  the  litigation  with  Hanrick.  All  that  they  are  interested  to  know  is, 
that  Zarsa  had  title  to  the  lands,  that  he  authorized  Williamson  to  sell,  and  that 
the  conveyance  to  Hanrick  was  in  due  form  of  law.  The  decision  by  this  court 
in  Games  v.  Stiles,  14  Pet.,  322,  is  a  direct  authority  against  the  position  takea 
by  the  court  below.  In  that  case,  Buchanan,  the  purchaser  from  the  United 
States  of  lands  in  Ohio,  sold  them  to  Sterling,  but  recited  in  his  deed  that  the 
conveyance  was  made  in  pursuance  of  a  decree  of  the  circuit  court  of  the 
United  States  for  the  district  of  Yirginia.  The  court  held  that  it  was  not  nec- 
essary to  prove  the  decree  to  sustain  the  deed;  that  as  Buchanan  was  the 
patentee  of  the  land,  although  he  made  the  deed  under  the  authority  of  the 
decree,  yet  the  deed  was  good  without  the  decree,  which  could  add  nothing  to 
its  validity.  If  anything,  the  case  at  bar  is  stronger  than  the  case  just  cited, 
because  Zlarsa  does  not  recite  in  the  body  of  the  deed  that  the  conveyance  is 
made  in  consequence  of  the  decree,  and  we  only  learn  the  fact  that  it  was  so 
by  an  indorsement  on  the  back  of  the  deed. 

§  24.  proof  of  a  dea^ee  of  court  to  support  deliv^'y. 

One  other  point  remains  to  be  noticed.  It  seems  that  the  court  based  its  re- 
jection of  the  deed  also  on  the  ground  that  it  was  delivered  by  the  clerk  to 
Hanrick  in  obedience  to  the  decree  of  the  court,  and  that  therefore  proof  of  the 
decree  was  necessary  to  support  the  delivery.  But  the  deed  was  not  complete 
without  delivery,  and  the  decree  of  the  court  was  no  more  essential  to  give 
validity  to  the  delivery  than  it  was  to  any  other  formality  necessary  to  the 
full  execution  of  the  instrument.  Williamson  authorized  the  delivery,  and  has 
acquiesced  in  it,  and  no  one  else  can  object  to  the  mode  by  which  the  act  was  ac- 
complished. All  that  the  defendants  are  interested  in  is  the  fact  of  delivery,  and 
about  this  there  is  no  dispute.  They  are  no  more  concerned  with  the  consider- 
ations that  induced  Williamson  to  deliver  the  deed  to  Hanrick,  through  the 
clerk  of  the  court,  than  they  are  with  the  motives  that  prompted  him  to  affix 
his  signature  and  seal  to  the  instrument.  Apart  from  this,  Hanrick,  the  grantee, 
being  in  possession  of  the  deed,  which  upon  the  face  of  it  is  regularly  executed, 
and  having  had  it  recorded,  the  presumption  is  that  it  was  duly  delivered. 
Carver  v.  Jackson,  4  Pet.,  84;  Ward  v,  Lewis,  4  Pick.,  520.  It  is  therefore  clear 
that  the  circuit  court  erred  in  rejecting  the  deed,  and  on  that  account  its  judg- 
ment is  reversed  and  a  venire  de  novo  awarded. 

g  2».  A  deed  executed  under  a  decree  is  binding  without  a  reference  to  the  decree,  if  a 
coosideration  be  named  in  it.  Reference  to  the  chancery  proceeding  need  be  considered  for 
no  other  purpose,  except  as  showing  a  consideration.    Tardy  v,  Morgan,  S  McL.,  858,  360. 

g  Stt.  A  deed  signed  "  W.,  guardian  of  M.,"  and  acknowledged  **to  be  his  act  and  deed  as 
guardian  as  aforesaid,  and  thereby  the  act  and  deed  of  the  said  M./'  is  a  good  execution  of  a 
decree  to  convey.   .Van  Ness  r.  Bank  of  United  States,  13  Pet.,  17,  20. 

§  S7.  A  deed  executed  by  a  guardian  ad  litem  of  an  infant,  in  pursuance  of  a  decree  of 
court,  recited  in  the  in  testimonium  clause  that  the  infant  by  her  guardian  had  set  her  hand 
and  seal,  and  it  was  signed  by  the  guardian  and  sealed  with  his  seal.  He  acknowledged  the 
instroment  to  be  his  deed  as  guardian  and  thereby  the  act  and  deed  of  the  infant.    The  exe- 
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cution  and  acknowledgment  were  held  good.  Bank  of  United  States  v.  Van  Ness,  5  Cr.  C.  C, 
294. 

§  28.  The  recital  in  a  deed  that  it  was  executed  in  parsuance  of  a  decree,  where  a  decree 
was  not  necessary  to  its  validity,  is  surplusage.    Dunn  v.  Gtaraes,  1  MgIa,  831,  823. 

§  29.  A  decree  ordering  a  conveyance  operates  as  a  conveyance  in  Ohio.  The  party  to 
whom  it  is  ordered  to  he  made  takes  as  purchaser  for  a  valuable  consideration.  Steele  v. 
Spencer,*  1  Pet.,  552. 

g  80.  Under  a  statute  which  makes  a  decree  to  operate  as  a  conveyance,  a  decree  of  a  court 
in  another  state  cannot  have  this  effect.     Watts  v.  Waddle,  1  McL.,  200,  204. 

§  81.  If  the  owner  of  the  fee  in  a  deed  recites  therein  the  decree  of  a  court,  in  pursuance 
of  which  it  is  made,  it  is  unnecessary  to  prove  the  latter,  as  the  deed  is  good  without  it. 
Games  v.  Stiles,  14  Pet,  322,  326.     See  §  21. 

§  82.  It  is  not  in  the  power  of  one  state  to  prescribe  the  mode  by  which  real  property  shall 
be  conveyed  in  another.  A  deci'ee  cannot  operate  beyond  the  state  in  which  the  jurisdiction 
is  exercised.    Watts  v.  Waddle,  6  Pet.,  389,  899. 

2.  Deeds  Under  Powers. 

[See  AoENcr,  XTTT.] 

§  88.  A  valid  deed  cannot  be  executed  by  an  attorney  acting  under  a  power  not  under  seal. 
Piatt  t?.  McCuUough,  1  McL.,  69,  82. 

§  84.  A  deed  executed  by  an  attorney,  apparently  within  the  scope  of  his  power,  which  ad- 
mits payment  of  the  consideration,  is  presumptive  evidence  of  the  conveyance  of  the  legal 
estate,  but  it  is  competent  for  the  principal  to  show  that  the  transaction  was  in  appearance 
only,  and  not  in  fact,  within  the  authority  bestowed.    Morrill  v.  Cone,  22  How.,  75. 

§  85.  A  deed  made  by  one  person  in  the  name  of  another  is  not  good  unless  a  power  of  at- 
torney to  make  it  is  shown.     United  States  r.  Patterson,  15  How.,  10,  12. 

§  86.  A  deed  executed  by  an  attorney  in  his  own  name  does  not  bind  his  principal.  Barger 
V.  Miller.  4  Wash.,  280. 

§  87.  Under  the  Mexico-Spanish  law  a  deed  by  an  attorney  in  fact  as  such  in  his  own  name 
conveyed  the  title  of  his  principal.  Such  an  instrument  is  deemed  the  act  of  the  principal 
and  not  of  the  attorney.    Hanrick  v.  Barton,  18  Wall.,  168,  173. 

§  88.  A  deed  of  lands  belonging  to  a  state,  executed  by  the  governor  of  the  state  in  pur- 
suance of  a  statute,  conveys  the  interest  of  the  state,  although  the  deed  is  not  in  terms  in  the 
name  of  the  state.    Sheets  v.  Selden,*  2  Wall.,  177. 

IIL  Delivery  and  Acceptance. 

SXTMHABY —  What  conatitutea  delivery,  §  89.—  When  delivery  as  an  eacrow  takea  effect,  §  40. — 

Revocation  of  a  deed,  §  41. 

§  89.  To  constitute  the  delivery  of  a  deed  it  is  not  necessary  that  it  should  be  in  fact  handed 
over  to  the  grantee,  or  to  a  person  in  trust  for  him ;  but  wliere  there  is  no  actual  handing  over 
of  the  deed,  some  act  must  be  done,  or  word  spoken,  to  indicate  such  an  intent  in  order  to 
make  it  effectual.  Its  mere  execution,  or  putting  it  on  record  after  execution  without  the 
knowledge  of  the  grantee,  is  not  sufficient.     Ruckman  v,  Ruckman,  §  42. 

§  40.  Nothing  passes  by  a  deed  until  delivery.  When  a  deed  is  delivered  as  an  escrow, 
nothing  passes  until  the  condition  is  performed.  The  delivery,  when  the  condition  is  per- 
formed, does  not,  as  a  usual  thing,  relate  back  to  the  former  delivery  and  execution  of  the 
deed,  but  may  do  so  under  some  circumstances.  Calhoun  County  v.  American  Emigrant  Co., 
§§43-46. 

§  41.  It  is  not  a  revocation  of  a  deed  to  take  it  back  from  one  to  whom  its  custody  has  been 
committed  when  that  person  has  become  infirm  and  an  unsuitable  custodian.  The  possession 
of  a  deed  by  the  grantor  does  not,  without  more,  operate  its  revocation.  Brown  v.  Brown, 
§§  47-50. 

[Notes.— See  §§  51-79.] 

RUCKMAN  V.  RUCKMAN. 
(Circuit  Court  for  New  Jersey:  6  Federal  Reporter,  225-227.    1881.) 

Opinion  by  Nixon,  D.  J. 

Statement  of  Facts. —  This  is  a  suit  for  the  foreclosure  of  a  mortgage, 
originally  brought  in  the  court  of  chancery  of  New  Jersey  by  Margaret  Ruck- 
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man  against  James  H.  Marley,  John  F.  Brylan,  and  the  husband  of  the  com- 
plainant, Elisha  Rackman,  and  removed  into  this  court  on  the  petition  of  the 
defendant  Ruckman. 

The  bill  alleges  that  in  the  month  of  September,  1878,  the  defendant  Marley 
applied  to  Elisha  Ruckman  for  the  loan  of  $5,000  on  mortgage;  that  the  loan 
was  made,  and  in  order  to  secure  it  the  said  Marley  and  wife  executed  a  bond 
and  mortgage  to  the  defendant  Brylan,  bearing  date  September  28,  1878,  and 
that  shortly  afterwards  the  said  Brylan  made  and  ex?cuted  an  assignment  of 
the  same  to  the  complainant,  whereby  the  title  to  the  bond  and  mortgage  be- 
came vested  in  complainant.  It  further  sets  forth  that  the  bond,  mortgage  and 
assignment  were  not  in  possession  of  the  complainant,  but  were  in  the  posses- 
sion of  the  defendants  Ruckman  and  Brylan  or  one  of  them;  that  she  was 
entitled  to  the  same,  and  the  money  due  thereon,  as  her  separate  estate,  and 
prays  that  Ruckman  may  be  decreed  to  pass  over  to  the  complainant  the 
original  bond  and  mortgage  and  assignment,  if  in  his  possession  or  under  his 
control;  that  the  same  decree  may  be  entered  against  Brylan,  if  they  should 
be  in  his  possession  or  under  his  control;  and  that  Marley  may  be  decreed  to 
pay  the  mortgage  debt  and  accrued  interest  to  the  complainant,  and  may  be 
protected  by  the  decree  of  the  court  from  the  bond  and  mortgage,  if  they 
should  not  be  in  the  hands  of  the  complainant  to  be  surrendered  and  canceled 
on  the  payment  and  discharge  of  the  same. 

The  defendant  Elisha  Ruckman,  in  his  answer,  admits  the  loan  of  $5,000  by 
him  to  Marley,  and  the  execution  of  the  bond  and  mortgage  to  Brylan  to  secure 
the  payment  thereof;  and  also  the  execution  of  an  assignment  of  the  same  to 
the  complainant;  but  he  claims  that  he  retained  the  possession  of  the  papers; 
that  they  were  never  delivered  to  the  complainant;  that  no  gift  was  made  by 
him  to  her,  nor  intended  to  be  made;  and  that  after  she  deserted  his  bed  and 
board,  to  wit,  about  the  10th  of  March,  1879,  he  surrendered  the  assignment, 
which  had  been  formally  made  to  the  complainant  to  Brylan,  to  ba  destro3^ed. 
and  also  delivered  to  him  the  bond  and  mortgage,  in  consideration  of  which 
Brylan  gave  to  him  his  promissory  note  for  $5,000,  payable  in  one  year  from 
September  27,  1878, —  the  date  of  the  mortgage, —  and  that  he  had  no  further 
interest  in  the  same.  Although  hundreds  of  pages  of  testimony  have  been 
taken,  the  only  question  in  the  case  is  whether  the  complainant  is  the  owner  of 
the  bond  and  mortgage  on  which  the  suit  is  founded.  If  she  is  not,  her  action 
must  fail,  whoever  else  the  owner  may  happen  to  be.  And  this  question  is  de- 
termined when  we  ascertain  whether  the  complamant  has  shown  a  sufficient 
delivery  to  render  the  assignment  effectual  to  vest  in  her  the  title  to  the  mort-  • 
gage.  The  complainant  herself  has  been  examined,  and  I  have  carefully  read 
her  testimony  upon  this  point.  It  falls  short  of  the  legal  requirements  in  such 
a  case.  She  does  not  pretend  that  the  papers  were  ever  in  her  possession  or 
delivered  to  her.  The  most  that  she  claims  is  that  they  were  promised  to  her. 
The  substance  of  her  evidence  is  that  Ruckman,  her  husband,  told  her  on  sev- 
eral occasions  that  he  would  make  such  a  loan  for  her  benefit;  that  he  after- 
wards informed  her  he  had  done  so,  and  that  the  mortgage  was  hers,  and  that 
after  their  separation  he  promised  to  send  it  to  her,  but  never  did  so. 

§  42.   What  18  necessary  to  constitute  a  delivery  of  a  deed. 

It  is  not  insisted  that,  in  order  to  constitute  the  delivery  of  a  deed,  it  is 
necessary  that  it  should  be  in  fact  handed  over  to  the  grantee,  or  to  a  person 
in  trust  for  him;  but  where  there  is  no  actual  handing  over  of  the  deed,  some 
act  must  be  done,  or  word  spoken,  to  indicate  such  an  intent,  in  order  to  make 
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it  effectual.  Its  mere  execution,  or  putting  it  on  record  after  execution,  with- 
out the  knowledge  of  the  grantee,  is  not  sufficient.  Washburn  says:  "A  de- 
livery of  a  deed  is  as  essential  to  the  passing  of  an  estate  as  the  signing;  and 
so  long  as  the  grantor  retains  the  legal  control  of  the  instrument  the  title 
cannot  pass  an}'  more  than  if  he  had  not  signed  the  deed.  ...  So  long  as 
the  deed  is  within  the  control  of  the  grantor,  and  subject  to  his  authority,  it  can- 
not be  held  to  have  been  delivered."  3  Washb.  R  P.,  577,  580.  To  the  same 
effect  are  the  cases  of  Crawford  v.  Berthoff,  Saxton,  467;  Folley  v.  Vantuyl, 
4  Hal.  L.,  158,  and  Cannon  v.  Cannon,  11  C.  E.  G.,  319.  1  can  find  no  evidence 
tending  to  show  that  the  bond,  mortgage  or  assignment  was  ever  out  of  the 
possession  or  control  of  the  defendant  Ruckman,  or  that  he  ever  performed  an 
act  indicating  an  intent  to  make  a  delivery  of  them  to  the  complainant.  A 
naked  voluntary  promise  is  not  enough  to  support  a  gift  of  a  chattel,  unless  it 
is  followed  by  some  performance.  Failing  to  establish  any  title  to  the  mort- 
gage, the  bill  of  complaint  must  be  dismissed. 

COUNTY  OF  CALHOUN  v.  AMERICAN  EMIGRANT  COMPANY. 
(3  Otto,  124-180.     1876.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Iowa. 

Opinion  by  Me.  Justice  Clifford. 

Statement  of  Facts. —  Power  is  vested  in  the  circuit  court  to  enjoin  tbe 
collection  of  a  municipal  tax,  where  it  appears  that  the  assessors  acted  without 
authority  of  law,  and  in  violation  of  a  special  contract  between  the  munici- 
pality imposing  the  tax  and  the  tax-payer. 

Swamp  lands  were  owned  by  the  county  of  Calhoun,  and  the  record  shows 
that  the  proper  authorities  of  the  county  contracted  to  sell  the  same  to  the 
American  Emigrant  Company,  the  county  stipulating  that  they  would  not 
assess  any  taxes  against  the  lands  until  after  the  time  the  lands  should  be  con- 
vej^ed  to  the  company.  Pursuant  to  that  contract,  the  supervisors  of  the 
county  made  a  deed  of  the  lands  to  the  Emigrant  Company;  but  they  recited 
in  the  instriiment  that  the  deed  was  deposited  with  the  clerk  of  their  board  as 
an  escrow,  and  that  it  was  not  to  be  delivered  to  the  grantees  until  they  should 
execute  a  mortgage  back  to  the  county,  conditioned  to  secure  the  full  perform- 
ance of  the  contract.  Such  a  mortgage  was  never  executed ;  but  the  evidence 
shows  that  the  deed,  by  some  means  or  agency  not  explained,  was  filed  for 
record,  and  that  it  was  duly  recorded.  Controversy  ensued,  and  the  county 
instituted  a  suit  to  set  aside  the  contract  and  the  deed.  Pending  the  suit,  the 
parties  made  a  settlement;  and,  as  a  part  of  the  terms  of  the  same,  the  county, 
in  consideration  of  certain  moneys  paid  by  the  other  part}^  consented  to  a  de- 
cree, declaring  the  title  to  the  swamp  lands  and  swamp  land  interests  of  the 
county  to  be  in  the  Emigrant  Company.  Sufficient  also  appears  to  show  that 
the  Emigrant  Company  complied  with  all  the  terms  of  the  settlement,  and  that 
the  circuit  court,,  where  the  suit  was  pending,  entered  a  decree,  by  consent  of  the 
parties,  dismissing  the  bill  of  complaint,  and  decreed  that  the  decree  of  dis- 
missal should  forever  operate  as  a  bar  and  estoppel  upon  the  county  to  set  up 
any  right  or  title  to  the  lands  in  controversy.  Prior  to  that  decree,  which 
bears  date  the  20th  of  May,  1872,  the  lands  described  in  the  contract  had  not 
been  assessed  for  the  two  preceding  years,  as  is  averred  in  the  bill  of  complaint 
and  admitted  in  the  answer. 

Public  propertv  is  not  subject  to  taxation  by  the  law  of  the  state,  and  con- 
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sistency  forbade  the  county  to  assess  the  lands  pending  the  controversy,  as  the 
deed  had  never  been  sanctioned  or  approved  by  the  county  or  their  proper  offi- 
cers. Instead  of  that,  it  appears  that  the  authorities  of  the  county  uniformly 
maintained  that  the  possession  of  the  deed  for  registry  was  surreptitious  and 
wrongful,  and  that  the  title  to  the  lands  was  still  in  the  county.  They  accord- 
ingly withheld  the  lands  from  taxation  during  those  years;  and  the  complain- 
ants charge  that  the  treasurer,  subsequent  to  the  settlement  and  decree,  caused 
the  lands  described  in  the  two  schedules  set  forth  in  the  record  to  be  listed  and 
entered  in  the  tax  duplicates,  and  pretended  to  extend  a  computation  of  taxes, 
interest,  penalties  and  costs  thereon,  according  to  the  rates  of  levy  of  the  two 
preceding  years,  amounting  to  the  sum  set  forth  in  the  record,  whereas  the 
complainants  aver  that  the  title  was  decreed  to  them  at  the  time  of  the  settle- 
ment, with  the  full  understanding  that  no  taxes  were  payable  on  the  lands  for 
those  two  years,  and  that  the  acts  of  the  treasurer  in  listing  the  lands  and  assess- 
ing the  taxes  were  without  authority  of  law,  and  they  pray  that  the  pretended 
assessment  and  levy  of  the  taxes  may  be  decreed  to  be  illegal,  null  and  void, 
and  that  the  county  treasurer  and  his  agents  and  successors  may  be  forever 
enjoined  from  selling  the  lands,  or  in  anjr  manner  enforcing  the  collection  of 
said  pretended  taxes. 

Process  was  duly  issued  and  served,  and  the  proper  authorities  of  the  county 
appeared  and  filed  an  answer,  setting  up  the  following  defenses:  1.  That  the 
complainants  are  the  legal  owners  of  the  lands  described  in  the  contract,  by 
virtue  of  the  deed  from  the  county.  2.  That  the  county  had  no  right  to  ex- 
empt the  lands  from  taxes.  3.  That  the  agreement  was  unauthorized  and  in 
violation  of  the  laws  of  the  state,  and  is  null  and  void.  Certain  admissions  of 
the  respondents  are  also  contained  in  the  answer,  which  it  is  important  to  no- 
tice: 1.  That  the  deed  was  deposited  as  an  escrcrw  until  a  mortgage  back  should 
be  executed;  but  the  respondents  aver  that  it  was  the  fault  of  the  complainants 
that  it  was  not  executed,  and  they  insist  that  the  complainants  cannot  claim 
any  benefit  from  their  own  neglect.  2.  That  the  settlement  and  decree  were 
made  as  alleged;  but  the  respondents  aver  that  the  settlement  ratified  the  deed 
and  gave  complainants  a  legal  title  relating  back  to  the  date  of  the  execution 
of  the  same.  3.  That  the  officers  of  the  county  did  not  assess  taxes  on  the 
lands  pending  the  suit;  but  the  respondents  aver  that  the  failure  of  the  officers 
to  do  so  did  not  waive  the  right  of  the  county  to  assess  the  lands  and  collect 
the  taxes.  4.  That  the  title  to  the  lands  in  the  other  schedule  is  in  the  United 
States;  but  the  respondents  aver  that  if  that  be  so,  then  no  sale  of  the  same 
for  taxes  will  be  of  any  validity.  Proofs  having  been  duly  taken  and  the  par- 
ties fully  heard,  the  court  entered  a  decree  in  favor  of  the  complainants,  and 
the  respondents  appealed  to  this  court. 

§  43.  Delivery  of  deed.     Effect  of  delivery  as  an  escrow. 

Enough  appears  in  the  pleadings  in  this  case  to  show  that  the  deed  from  the 
county  to  the  complainants  was  never  delivered  to  the  grantees  until  the  set- 
tlement and  decree;  and  it  is  settled  law,  of  universal  application,  that  a  deed 
takes  effect  only  from  the  time  of  delivery,  even  though  it  may  have  been  fully 
executed  at  a  much  earlier  period.  Hopkins  v.  Leek,  12  Wend.,  105 ;  Ilarden- 
berg  V.  Schoonmaker,  2  Johns.,  23.  Beyond  doubt,  the  deed  of  the  lands  was 
delivered  to  the  clerk  of  the  respondents  as  an  escrow,  ajid  subject  to  the  con- 
dition that  it  should  not  be  delivered  to  the  grantees  until  they  gave  back  a 
mortgage  to  secure  the  full  performance  of  the  agreement  under  which  the 
deed  was  executed;  but  it  is  equally  clear  that  the  condition  required  to  be  ful- 
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filled  before  the  delivery  could  be  made  was  never  performed,  and  the  rule  is 
established  by  repeated  decisions,  that,  where  a  deed  is  delivered  as  an  escrow, 
nothing  passes  by  the  deed  unless  the  condition  is  performed.  Hinman  v. 
Booth,  21  Wend.,  267;  Green  v,  Putnam,  1  Barb.,  500;  Eussell  v.  Rowland,  6 
Wend.,  666;  Pendleton  v.  Hughes,  65  Barb.,  136;  8.  C,  53  K  Y.,  626.  Cases 
may  be  found  where  it  is  held  that  a  deed  delivered  as  an  escrow,  when  the 
condition  is  performed,  relates  back  to  the  time  of  its  execution ;  und  that  propo- 
sition may  be  correct  under  certain  circumstances,  where  the  ends  of  justice 
require  its  application.  Beekman  v.  Frost,  18  Johns.,  544;  S.  C,  1  Johns.  Ch., 
288.  Much  would  depend  in  such  a  case  upon  the  intent  of  the  parties,  to  be 
collected  from  the  nature  of  the  transaction ;  but  it  is  clear  that  the  rule  can- 
not apply  in  this  case  for  several  reasons:  1.  Because  the  condition  inserted 
in  the  instrument  never  was  performed.  2.  Because  the  county  never  relin- 
quished their  title  to  the  lands  until  the  settlement  and  decree.  3.  Because 
the  county  could  not  assess  the  lands  while  they  remained  public  property. 
4.  Because  the  written  agreement  stipulated  that  no  taxes  should  be  levied  on 
the  lands  until  after  the  lands  should  be  conveyed  to  the  complainant.  Re- 
sponsive to  that,  the  respondents  suggest  that  it  is  the  fault  of  the  complain- 
ants that  the  deed  was  not  delivered ;  but  it  must  not  be  overlooked  that  it 
was  the  respondents  or  their  agents  who  inserted  the  stipulation  in  the  instru- 
ment that  it  should  be  deposited  as  an  escrow  with  their  clerk  until  a  mortgage 
back  should  be  executed  to  secure  the  full  performance  of  the  terms  of  the 
written  agreement. 

Nothing  is  contained  in  the  Avritten  agreement  to  warrant  the  respondents  in 
requiring  a  mortgage  back  before  delivering  the  deed;  but  it  is  expressly  stipu- 
lated therein  that  the  respondents  will  not  assess  any  taxes  against  the  lands 
until  after  the  time  the  lands  shall  be  conveyed  to  the  complainants.  Nor 
does  it  aflFect  the  question  that  the  deed  was  previously  recorded,  as  it  is  clear 
that  the  theory  of  the  respondents  throughout  was  that  it  was  wrongfully  pro- 
cured for  registry;  and  nothing  appears  to  controvert  their  theory  in  that 
regard.  By  what  means  it  was  procured  does  not  appear;  but  it  does  appear 
that  the  complainants  are  unable  to  explain  the  matter,  for  the  reason  that  their 
agent  who  transacted  the  negotiations  on  their  part  is  deceased.  Other  sug- 
gestions failing,  the  respondents  contend  that  the  agreement  not  to  tax  the 
land  before  the  conveyance  was  made  is  without  authority  of  law,  and  is  null 
and  void ;  but  the  court  here  is  not  able  to  concur  in  that  proposition,  as  the 
lands  were  held  by  the  county  in  their  proprietary  right,  and  as  such  were  as 
much  subject  to  bargain  and  sale  as  lands  held  by  an  individual.  Counties 
have  no  right  to  tax  public  property  by  the  laws  of  the  state;  and  the  restric- 
tion in  this  case  only  extended  to  the  time  the  conveyance  should  be  made,  in 
view  of  which  the  better  opinion  is  that,  as  between  these  parties  in  respect  to 
the  right  of  taxation,  the*  title  did  not  pass  until  the  settlement  and  decree. 

§  44.  A  county  cannot  impose  taxes  on  lands  hargain^d  to  a  vendee^  while  it 
claims  the  title  to  the  lands. 

Argument  is  not  required  to  prove  that  the  respondents  agreed  not  to  tax 
the  lands  before  they  were  conveyed,  nor  to  prove  that  the  deed  was  deposited 
as  an  escrow,  nor  that  the  taxes  were  levied  by  the  treasurer  subsequent  to  the 
settlement  and  decree,  for  the  reason  that  all  three  of  these  propositions  are 
admitted  by  the  answer.  Taxes  imposed  against  those  lands  for  the  two  years 
preceding  the  settlement  and  decree  cannot  be  sustained  in  view  of  those  ad- 
missions, especially  as  it  also  appears  that  the  respondents,  early  in  the  month 

34 


DELIVERY  AND  ACCEPTANCE.  §§  45,  4r^ 

of  April,  1869,  instituted  a  suit  in  equity,  in  which  they  set  up  title  to  the 
landii,  and  prayed  for  a  decree  to  set  aside  the  written  agreement  and  the  deed, 
and  that  they  continued  to  prosecute  that  suit  from  the  time  it  was  commenced 
to  the  date  of  the  settlement  and  decree.  Throughout  the  whole  period,  the 
county  claimed  the  fee-simple  title  in  these  lands,  and  maintained  the  theory 
that  the  complainants  were  not  entitled  thereto,  and  that  the  deed  had  been 
illegally  recorded;  and  it  appears  that  they  never  occupied  any  other  position 
in  the  controversy  until  the  settlement  and  the  decree  of  the  circuit  court,  to 
which  the  suit  was  removed  pending  the  litigation.  By  that  settlement  the 
complainants  agreed  to  pay  to  the  respondents  the  sum  of  $2,300  cash,  and  to 
pay  all  costs  and  expenses  of  the  suit,  including  a  described  portion  of  the 
counsel  fees  of  the  respondents;  and  it  is  not  controverted  that  the  complain- 
ants fulfilled  all  the  terms  of  the  adjustment. 

Viewed  in  the  light  of  these  suggestions,  it  is  clear  that  the  respondents  are 
estopped  to  set  up  any  such  claim  against  the  complainants.  Taken  as  a  whole, 
the  circumstances  disclosed  in  the  record  satisfy  the  court  that  the  settlement 
was  made  with  a  full  understanding  between  the  parties  that  no  taxes  were 
payable  on  the  lands  for  the  two  years  next  preceding  the  date  of  the  decree, 
and  that  the  respondents  are  estopped  to  set  up  any  different  theory  in  the 
present  controversy.  Where  a  municipal  corporation  sells  a  tract  of  land,  and 
their  authorized  agents  represent  that  there  are  no  municipal  taxes  assessed 
against  the  same,  neither  the  municipality  nor  its  proper  officers  can  collect 
from  the  grantees  taxes  for  preceding  years,  if  assessed  subsequently  to  the 
conveyance.  Omissions  resulting  from  inadvertence  or  mistake  of  the  assessors 
may  doubtless  be  corrected,  and  such  an  assessment,  it  is  not  doubted,  is  legal,  and 
may  be  collected ;  but  good  faith  forbids  such  an  assessment  as  the  one  before 
the  court,  which  was  made  in  violation  of  a  written  agreement  and  of  an  explicit 
understanding  between  the  parties  in  the  adjustment  of  a  pending  controversy. 

§  45.  An  equitable  estoppel. 

Decided  support  to  the  views  here  expressed  is  found  in  the  decisions  of  the 
supreme  court  of  the  state,  to  which  reference  is  made.  Iowa  Land  Co.  v. 
Story  County,  36  la.,  50.  Circumstances  substantially  similar  were  disclosed 
in  that  case,  and  the  court  say:  "We  do  not  stop  to  inquire  what  would  be  the 
rale  respecting  liability  for  taxes  as  between  vendor  and  purchaser,  in  cases 
where  the  latter,  by  performance  of  his  contract,  has  become  the  owner,  thouj^h 
the  legal  title  is  in  the  former;  because  we  ground  our  support  of  the  plaintiff's 
case  upon  this  plain  rule  of  fair  dealing  and  the  broad  principles  of  equity,  that 
a  party  shall  not  wrongfully  withhold  the  title  to  property  and  the  benefits  of 
ownership  thereof  from  one  entitled  thereto,  and  at  the  same  time  subject  the 
property  to  burdens,  for  the  benefit  of  the  party  thus  wrongfully  withholding 
the  title."  In  other  words,  the  county  having  during  those  years  denied  the 
right  and  title  under  which  the  plaintiff  claims,  is  now  equitably  estopped  from 
asserting  that  the  plaintiff  then  had  the  title  in  order  to  give  validity  to  the 
burden  imposed.  Davidson  v.  Follett,  37  la.,  220;  Adams  Co.  v.  llailroad,  39 
id.,  511;  Lucas  v.  Hart,  5  id.,  419;  Swain  v,  Seamens,  9  Wall.,  274. 

§  46.  Municipal  corporatiotis  must  deal  honestly. 

Corporations,  quite  as  much  as  individuals,  are  held  to  a  careful  adherence  to 
truth  and  uprightness  in  their  dealings  with  other  parties;  nor  can  they  be  per- 
mitted, with  impunity,  to  involve  others  in  onerous  obligations,  by  their  mis- 
representations or  concealments,  without  being  held  to  just  responsibility  for 
the  consequences  of  their  misconduct  or  bad  faith.  Decree  affirmed. 
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BEOWN  r.  BEOWN. 
(Circuit  Court  for  Ehode  Island:  1  Woodbury  &  Minot,  325-831     1846.) 

Statemisnt  of  Facts. —  Gideon  Brown  conveyed  land  to  his  son,  Cyrus 
Brown,  by  a  deed  which  he  deposited  with  Whipple  for  safe  keeping,  wishing 
to  preserve  secrecy  as  to  the  gift.  By  the  terms  of  the  deed  he  retained  a  life 
interest  in  the  land.  Whipple  fell  into  bad  health  and  Brown  took  back  the 
deed,  thinking  it  safer  in  his  own  possession.  When  he  died  it  was  among  his 
papers,  and  Cyras  Brown  had  it  recorded  and  claims  under  it. 

Opinion  by  Woodbury,  J. 

I  take  it  for  granted  that  there  is  no  controversy  concerning  the  premises 
of  which  partition  is  asked,  except  as  to  the  one  hundred  acres  conveyed  to 
Cyrus  Brown  in  May,  1833,  and  that  no  objection  is  made  to  the  prayer  of  the 
complainant,  except  by  Cyrus  Brown.  The  sole  question  then  is,  whether  that 
deed  was  a  valid  one;  or,  in  other  words,  whether  it  was  ever  duly  delivered 
by  the  grantor.  On  that  point  the  evidence  is  in  some  respects  conflicting,  but 
the  balance  of  the  testimony  is  to  this  effect.  The  general  impression  left  by 
all  the  evidence  in  the  case  on  this  point  is,  that  Gideon,  the  father,  intended 
to  convey  the  one  hundred  acres  so  as  to  vest  the  title  in  Cyrus,  but  was 
unwilling  to  quit  the  premises  during  his  life,  or  have  it  appear  to  the  com- 
munity that  he  had  divested  himself  of  his  own  homestead,  or  to  let  his  new- 
wife  know  that  he  had  disposed  of  so  large  a  portion  of  his  estate  before  their 
marriage. 

The  facts  bearing  on  this,  and  which  are  not  in  controversy,  are,  that  the 
father,  Gideon,  was  about  to  marry  a  second  wife,  when  somewhat  advanced  in 
life ;  that  he  proposed  to  settle  some  of  his  estate  on  his  sons  first,  and  accord- 
ingly executed  the  three  deeds  above  mentioned  in  May,  1833,  having  made 
some  other  small  conveyances  before;  that  Cyrus  had  worked  with  him  and  aided 
him  in  business  more  than  the  rest,  though  the  complainant  contended  and 
offered  evidence  on  her  part  to  show  it  had  not  been  so  beneficially  as  to  en- 
title him  to  so  liberal  a  share  as  the  one  hundred  acres  in  the  homestead  farm; 
that  the  father  had  often  expressed  himself  under  great  obligations  to  Cyrus 
for  his  assistance,  and  said  that  he  should  have  the  homestead  at  his  death. 
Accordingly  it  is  beyond  controversy  "that  the  father  executed  the  deed  in 
question  to  Cyrus  in  May,  1833,  and  that  Cyrus  executed  back  to  him  a  life- 
lease  of  the  premises,  and  took  the  deed  into  his  possession  and  carried  it  to  a 
draughtsman  to  write  the  lease  by.  Had  the  possession  of  it  been  for  any 
other  than  a  specific  purpose,  it  would  be  natural  to  infer  a  delivery  of  the  deed 
then  generally,  to  Cyrus,  in  order  to  perfect  the  grant.  But  it  being  for  a  par- 
ticular purpose,  consistent  with  no  delivery  for  general  objects,  I  think  the 
validity  of  the  deed  as  to  a  delivery  must  be  inferred  from  other  facts,  if  at  all. 
The  execution  of  the  life-lease  back  would  also  be  evidence  that  the  deed  had 
been  perfected,  if  the  lease  had  been  delivered  to  the  lessee.  For,  in  that  event, 
a  previous  delivery  of  the  deed  must  occur,  in  order  to  have  any  interest  for 
the  life-lease  to  operate  on.  But  that  lease  was  likewise  left  in  the  hands  of  a 
third  person,  as  well  as  the  deed  to  Cyrus;  and  it  cannot  be  regarded  as  deliv- 
ered, unless  the  intention  of  the  grantor  is  apparent  to  that  effect  from  other 
circumstances. 

§47.  Intentions  and  corresponding  acts  will  constitute  a  delivery. 

If  it  be  so  apparent,  no  manual  delivery  is  necessary,  as  words  without  acts, 
or  acts  without  words,  may  show  the  intent.     Thoroughgood's  Case,  9  Coke, 
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136,  b;  Souverbye  v.  Arden,  1  John.  Ch.,  240,  258;  12  John.,  552;  Mills  v. 
Gore,  20  Pick.,  28,  29;  Shep.  Touch.,  57.  Thus,  intentions  and  corresponding 
acts  may  constitute  a  delivery,  without  handing  the  deed  to  the  grantee  or 
leaving  it  in  his  possession,  if  the  grantor  completed  the  execution  of  the  in- 
strument, and  merely  disposed  of  it  in  such  a  way  that  it  should  not  be 
recorded  or  made  public  during  his  life.  The  deed  may  be  as  perfect  to  con- 
vey the  title,  without  as  with  recording,  the  latter  being  merely  notice  to  third 
persons,  and  not  affecting  the  interests  of  the  parties  to  the  instrument.  West 
V.  Randall,  2  Mason,  181,  207. 

§  48.  relations  between  father  and  son. 

It  is  to  be  remembered,  also,  that  much  more  indulgence  and  confidence 
would  exist  between  a  father  and  son  on  such  a  subject  than  between  strangers. 
The  caprices  or  whims,  or  wishes  of  any  kind,  of  the  parent  would  be  gratified, 
so  far  as  practicable,  without  defeating  their  leading  intentions  and  interests. 
Here,  then,  after  perfecting  the  conveyances  as  to  this  one  hundred  acres  — 
the  deed  and  life-lease  —  it  was  natural  for  the  father,  being  on  the  eve  of 
another  marriage,  as  well  as  being  a  man  of  substance  among  his  townsmen, 
to  desire  to  retain  the  appearance  of  property,  and,  if  practicable,  not  to  seem 
stripped  of  much  of  his  real  estate.  How  was  this,  then,  to  be  effected,  and 
still  secure  the  land  to  Cyrus,  the  leading  object  in  the  conveyance?  Not  by 
recording  both  the  deed  and  lease;  for  though  that  would  secure  the  latter 
object,  it  would  defeat  the  former  one.  The  only  mode,  then,  to  accomplish 
both  objects,  was  to  have  neither  instrument  recorded  in  the  life-time  of  Gideon 
Brown.  How  was  that  to  be  safely  effected  and  still  pass  the  title?  If  each 
was  left  in  the  hands  of  the  person  entitled  to  each,  one  or  the  other,  or  both, 
might  get  them  recorded,  if  some  difiiculty  should  happen  between  the  parties, 
or  might  do  it  by  mistake  or  forgetfulness  of  the  arrangement,  and  hence  it 
seemed  safest  to  lodge  both  in  the  hands  of  third  persons,  not  to  be  recorded 
till  Gideon's  death.  If  the  design  had  been  that  the  deed  was  not  to  be  con- 
sidered as  delivered  till  Gideon's  death,  there  would  have  been  no  occasion  for 
the  lease  at  all,  as  there  would  and  could  be  nothing  for  it  to  operate  on.  But 
both  parties  took  pains  to  have  the  lease  prepared;  and  neither  could  have  de- 
sired it,  unless  the  title  to  the  land,  as  between  the  parties,  was  understood 
by  them,  and  intended  to  have  been  actually  conveyed  and  passed  to  the  lessor 
beforehand. 

This  view  of  the  matter,  too,  does  not  conflict  with  any  established  prece- 
dents. The  cases  that  ma}^  appear  to  operate  against  it  are  cases  where  no 
delivery  of  the  deed  was  intended  at  the  time,  but  it  was  to  be  dependent  on 
some  future  event,  or  payment,  or  act  done.  Foster  v.  Mansfield,  3  Mete,  412; 
Russell  v.  Rowland,  6  Wend.,  666;  Wheelwright  v.  Wheelwright,  2  Mass.,  447. 
Here  was  no  such  contingency,  and  a  delivery  to  A.  for  B.  is  good.  D3'er, 
167;  2  Leonard,  110;  Garnons  v.  Knight,  5  Barn.  &  Cress.,  671;  12  Com.  L., 
351 ;  Souverbye  v.  Arden,  1  John.  Ch.,  240.  In  this  case,  as  in  that,  if  the 
question  were  doubtful,  whether  this  deed  Avas  originally  delivered  on  the 
hypothesis  that  it  might  have  been  merely  lodged  with  a  third  person  so  as 
not  to  be  recorded  till  the  death  of  the  grantor,  it  would  not  be  difficult  to 
sustain  it  on  the  other  ground  just  stated,  that  it  was  delivered  to  Whipple  for 
Cyrus,  and  to  bo  kept  for  him  till  the  death  of  the  grantor.  2  Mass.,  447;  3 
Mete,  414;  Belden  v.  Carter,  4  Day,  (j^\  Bickford  v.  Daniels,  2  jS".  II.,  71;  1 
id.,  357;  4  Cranch,  219.  See  the  cases  just  cited.  And  the  grantor's  taking  it 
back,  when  Whipple  fell  sick,  was  by  consent  of  Cyrus,  and  merely  for  safe 
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keeping.  Again,  this  view  of  the  subject  carries  out  the  manifest  design  of  the 
father  to  invest  Cyrus  with  this  part  of  the  homestead  as  his  own,  after  the 
death  of  the  father.  Any  other  view  would  defeat  that  paramount  design ; 
one  which,  looking  to  the  lease  as  well  as  the  deed,  and  to  the  frequent  state- 
ments of  the  father,  is  too  clear  to  be  misunderstood.  In  fact,  the  whole  trans- 
action may  also  be  considered  a  species  of  settlement  of  Gideon  Brown's 
estate.  And  in  equity,  such  a  settlement  is  a  sort  of  bequest  by  the  father, 
which  we  ought  to  sustain,  if  it  has  never  been  revoked.  4  Day,  66;  Equit. 
Dig.,  408;  1  Hilliard's  Ab.,  301. 

§  49.  When  taking  back  a  deed  delivered  to  a  third  person  does  not  amount  to 
a  revocation. 

Taking  back  the  deed  from  Whipple,  when  he  became  infirm  and  unablo 
longer  to  take  care  of  it,  and  only  for  that  reason,  is  no  evidence  of  such  a 
revocation ;  and  the  mutual  confidence  between  father  and  son  in  not  at  once 
depositing  it  elsewhere,  should  hardly,  in  a  court  of  conscience,  be  treated  as 
the  result  of  alienation  rather  than  confidence,  and  as  a  change  of  views,  when 
nothing  appears  to  have  existed  to  change  their  kindly  relations  and  feelings. 
As  a  voluntary  settlement,  if  the  deed  is  retained,  it  should  bind.  1  Johns. 
Ch.,  240;  Jones  v.  Jones,  6  Conn.,  111.  Again,  although  there  is  some  contra- 
diction in  the  testimony  as  to  the  value  of  the  other  property  conveyed  to 
Cyrus,  and  of  his  extra  labor  and  services  performed  for  the  father,  I  am 
strongly  inclined  to  the  conclusion  that  the  premises  in  this  deed  wouLl  but 
little  more  than  indemnify  Cyrus,  as  an  equitable  creditor,  and  that  to  sustain 
the  deed  would  not  go  much  beyond  paying  him  the  principal  honestly  due, 
with  the  interest  thereon  from  the  time  the  services  were  performed.  These 
matters  between  a  father  and  a  son  should  not  be  weighed  in  very  nice  scales; 
and  where  the  father,  as  here,  was  rich,  and  the  son  industrious  and  useful,  and 
faithful  to  his  interests,  a  liberal  reward  is  to  be  encouraged  rather  than  de- 
feated. The  expression  by  Gideon  was,  at  the  time  the  deed  was  made,  "  He 
wanted  his  son  Cyrus  to  have  the  deeds  to  pay  him  for  his  labor.'-  Hesitancy 
about  a  mere  technical  delivery,  after  a  party  has  signed  and  sealed  a  deed  and 
for  good  cause,  it  is  hardly  equitable  to  indulge  in,  beyond  what  is  absolutely 
necessary  on  legal  principles,  and  it  is  not  to  be  encouraged.     19  Ves.  Jr.,  296. 

If  a  bond  and  mortgage  are  executed  for  a  debt  due,  though  not  known  to 
the  obligee,  they  are  good,  though  retained  by  the  mortgagor.  Exton  v,  Scott, 
6  Sim.,  31 ;  Buffum  v.  Green,  5  N.  H.,  71.  So  a  deed,  prepared  and  acknowl- 
edged, will  take  effect,  though  found  in  grantor's  desk,  if  circumstances  indicate 
an  intent  to  consider  it  delivered.  Scrugham  v.  Wood,  15  Wend.,  545;  Prec. 
in  Ch.,  211,  235;  1  Brown,  P.  C,  122;  Shelton's  Case,  Cro.  Eliz.,  7;  Garnons 
r.  Knight,  8  Dowl.  &  R,  348;  4  Kent,  Com.,  455;  1  John.  Ch.,  240;  Jacques 
V.  Meth.  Epis.  Church,  17  John.,  648,  577;  Buffum  v.  Green,  5  N.  H.,  71.  The 
assent  of  the  mind  of  the  grantor,  that  the  grantee  have  the  deed,  is  the  great 
inquiry,  and  evidence  of  that,  if  existing,  controls  the  question  of  delivery. 
Jones  V.  Jones,  6  Conn.,  Ill;  Devereaux,  Eq.,  15.  So  the  subsequent  possession 
of  this  deed  by  the  grantor  raises  a  presumption  of  delivery  to  him  till  the  con- 
trarj'^  is  well  proved.  Flagg  v.  Mann,  2  Sumn.,  486.  A  deed  once  executed 
and  delivered  does  not  become  invalid  by  being  afterwards  in  possession  of  the 
grantor,  unless  surrendered  as  or  to  be  canceled.  1  Johns.  Ch.,  240;  6  Sim., 
31;  2  H.  BL,  264;  2  Levins,  113;  4  Conn.,  550;  5  id.,  262;  6  Mass.,  24;  2 
Johns.,  84.  Then  it  prevents  success  under  the  deed,  as  it  prevents  evidence  of 
title  under  it,  but  it  does  not  technically  reconvey  the  title,  to  cancel  the  deed. 
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Farrar  v.  Farrar,  4  N.  H.,  191,  and  cases  there  cited;  Tomson  v.  Ward,  1  id.,  9. 
Nor  is  there  any  difficulty  here,  as  in  sorao  cases,  about  the  time  the  delivery 
must  be  regarded  as  taking  effect.  For  both  the  deed  and  the  lease  took  effect 
at  the  time  when  they  were  executed,  and  both  will  thus  operate  consistently 
and  in  accordance  with  the  conduct  and  confessions  of  the  parties  made  after- 
wards. See  statements  to  James  Olney,  that  Gideon  said  "the  land  was  to  be 
Cyrus',  after  his  death."  So  to  Christopher  Wilkinson,  that  Cyras  was  to  have 
the  homestead.  Such  statements  in  conformity  with  the  deed  are  competent 
evidence.  1  Greenl.  Ev.,  220;  1  Johns.  Ch.,  245.  See  further,  2  Mason,  207; 
9  Mass.,  310;  Foster's  Case,  3  Mete.,  412;  13  John.,  285;  2  Mass.,  453. 

It  has  not  been  overlooked  in  examining  the  evidence  that  some  of  it  for  the 
respondent  comes  from  connections;  and,  standing  alone,  would  not  be  entitled 
to  so  much  credit.  And  that  other  parts  relate  to  some  surprise  expressed  by 
Cyrus  at  the  finding  of  the  deed,  and  his  looking  for  a  will,  which  are  not 
thought  to  be  consistent  entirely  with  my  views  of  the  case.  But  \vhere  the 
relations  testify  to  what  is  material,  they  do  not  stand  w^holly  alone;  and  the 
surprise  of  Cyrus  may  have  been  rather  to  find  the  deed  there  than  elsewhere; 
and  the  will  may  have  been  expected  to  refer  to  the  residue  of  the  estate  of 
the  father  rather  than  to  this  one  hundred  acres. 

§  50.  Evidence  of  confessioms  of  respondent^  put  in  by  complainant^  may  be 
vsed  by  eMer  nde. 

The  complainant  puts  in  confessions  or  statements  of  Cyrus  that  the  deed 
was  not  to  be  made  known  during  bis  father's  life-time ;  and  that  Cyrus  assented 
to  his  father's  taking  the  deed  from  Whipple,  who  was  old  and  sick.  All  this 
is  competent  evidence  put  in  by  the  complainant.  1  Greenl.  Ev.,  220,  221,  222. 
And  bemg  properly  in  the  case,  it  may  be  used  by  either  side  in  support  of  its 
views.  It  tends  strongly  to  fortify  the  ground  that  it  was  not  an  unwilling- 
ness to  deliver  the  deed,  or  to  have  it  considered  as  delivered,  which  led  to  the 
arrangements  that  were  made,  but  merely  an  unwillingness  to  have  it  recorded, 
and  publicity  given  to  the  transaction  in  any  way  before  Gideon's  death.  It 
shows,  also,  that  the  deed  being  afterwards  in  possession  of  Gideon,  was,  by 
consent  of  Cyrus,  and  for  its  safe  keeping,  and  not  because  it  bad  been  relin- 
quished by  him,  or  the  title  reclaimed  or  wished  to  be  reclaimed  by  Gideon. 
Indeed,  after  once  duly  delivered,  if  a  deed  gets  again  into  the  possession  of 
the  grantor,  it  does  not  affect  the  title,  unless,  as  before  shown,  it  is  expressly 
placed  there  to  be  canceled,  and  with  a  view  to  vacate  the  conveyance, 
i  Johns.  Ch.,  240;  Prec.  in  Ch.,  211;  1  N.  H.,  9,  and  other  cases  before  cited. 
Considering  all  these  circumstances  and  principles,  I  think  the  plaintiff  is  not 
entitled  to  any  share  or  partition  in  these  one  hundred  acres. 

g  61.  The  delivery  of  a  deed  is  essential  to  its  validity.  The  leaving  of  the  deed  in  the 
hands  of  a  third  i)enion  amounts  to  nothing  unless  it  was  left  with  him  as  the  agent  of  the 
grantee,  or  unless  it  was  delivered  as  an  escrow  to  take  effect  upon  the  fulfiUment  of  certain 
conditions.    Carr  r.  Hoxie,*  5  Mason,  60. 

^  52.  So  where  a  deed  was  made  and  delivered  to  a  third  party,  but  without  any  authority 
to  him  to  deliver  it,  and  it  was  never  delivered,  it  was  held  that  the  title  did  not  pass.    Ibid, 

§  58.  A  delivery  of  a  deed  is  essential  to  pass  an  estate.  Where  a  deed  had  been  made 
without  the  knowledge  of  the  grantee,  and  he  had  subsequently,  at  the  request  of  the  grantor, 
made  a  reconveyance,  it  was  held  that  the  acts  of  the  grantor  and  grantee  —  the  one  in  ask* 
ing  a  reconveyance  and  the  other  in  making  it  —  were  satisfactory  evidence  that  at  that  time 
the  delivery  had  been  made.    Gould  v.  Day,  4  Otto,  405,  412. 

i;  64.  The  delivery  of  a  deed  is  as  essential  to  its  validity  as  the  signing  of  it ;  they  are 
both  essential  to  the  execution  of  the  deed.    Utterbach  v.  Binns,  1  McL.,  242,  243. 

g  M.  The  delivery  of  a  deed  is  essential  to  the  transfer  of  the  title.    It  is  the  final  act, 
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without  which  all  other  formalities  are  ineffectuaL  To  constitute  such  delivery  the  grantor 
must  part  with  the  possession  of  the  deed,  or  the  right  to  I'etain  it.  Its  registry  by  him  is 
entitled  to  great  consideration  upon  this  point,  and  might,  perhaps,  justify,  in  the  absence  of 
opposing  evidence,  a  presumption  of  delivery.  But  any  such  presumption  is  repelled  where 
the  registry  was  made  without  the  assent  of  the  grantee,  he  having  no  knowledge  of  the 
existence  of  the  deed,  and  the  property  it  pui-ported  to  convey  always  remained  in  the 
possession  and  under  the  control  of  the  grantor.    Young  v.  Guilbeau,  3  Wall.,  636,  641. 

§  50.  A  deed  absolute  on  its  face,  executed  to  enable  the  grantee  to  sell  and  make  title  to  t1:e 
lands  for  the  benefit  of  the  grantor,  imports  a  trust,  and,  it  never  having  been  delivercfd  or 
recorded,  is  a  nullity.     Holmes  v.  Trout,  1  McL.,  1,  9. 

§  57.  Evidence  of  delivery. —  It  is  not  necessary  that  the  acknowledgment  of  a  deed  should 
contain  evidence  of  its  delivery.  Possession  of  a  deed  by  the  grantee  is  prima  fade  evidence 
of  delivery.     Dunn  v.  Games,  1  McL.,  321,  323. 

§  58.  Intentions  and  corresponding  acts  will  constitute  a  delivery  of  a  deed  without 
actual  manual  delivery.    Brown  v.  Brown,  .1  Woodb.  &  M.,  825  (§§  47-50). 

§  59.  Delivery  inferred. —  It  is  not  necessary  to  prove  the  delivering  of  a  deed  by  positive 
testimony,  as  it  may  be  inferred  from  circumstances.     Gardner  v,  Collins,*  3  Mason,  398. 

§  60.  Possession  of  a  deed  by  a  party  claiming  under  it  is  prima  facie  evidence  of  its 
delivery.    Games  r.  Stiles,  14  Pet.,  822,  326. 

§  61.  Under  some  circumstances  the  possession  of  a  deed  is  no  affirmative  proof  of  its 
delivery.    Crane  r.  Morris,*  6  Pet.,  598. 

§  63.  Proof  of  handwriting  of  a  deed,  added  to  its  being  in  possession  of  the  grantee,  is 
prima  facie  evidence  of  the  sealing  and  delivery  of  the  deed ;  and  where  the  deed  is  lost,  it  may 
be  proved  by  other  evidence.     Sicard  v.  Davis,  6  Pet.,  124,  137. 

g  63.  When  a  deed  is  found  in  the  possession  of  the  grantee  there  is  a  just  presumption  of  a 
due  delivery.  A  deed  cannot  be  delivered  as  an  escrow  to  the  grantee  himself.  Flagg  v. 
Mann,  2  Sumn.,  487,  509. 

§  64.  Recording  without  delivery  —  Ratification.—  A  deed,  though  i-ecorded  prior  to  a 
mortgage,  does  not  take  precedence  of  it,  if  not  delivered  until  after  the  mortgage  was  re- 
corded ;  and  the  recording  of  such  deed  without  the  grantee's  knowledge  or  authority  does 
not  constitute  such  delivery  as  will  give  it  precedence  over  such  mortgage.  And  a  ratification 
^y  such  grantee  in  such  deed,  subsequent  to  the  recording  of  such  mortgage,  of  the  grantor's 
and  register's  action  in  recording  it,  does  not  relate  back  to  cut  out  such  mortgage.  Parmelee 
V,  Simpson,*  5  Wall.,  81. 

§  65.  The  recording  of  a  deed  by  the  grantor  may,  under  some  circumstances,  be  consid^- 
ered  evidence  of  delivery.     Bulkley  v,  Buffington,  5  McL.,  457. 

§  66.  Under  the  recording  act  of  Ohio,  a  copy  of  a  recorded  deed  is  prim^  facie  evidence  of 
the  escistence  of  the  deed,  tliough  this  presumption  may  be  rebutted  by  proof  of  the  grantor's 
acts  inconsistent  with  the  presumption  that  the  deed  was  delivered  to  the  grantee.  Buckley 
v.  Carlton,  6  McL.,  125. 

§  67.  No  man  can  make  another  a  grantee  without  his  consent;  and  a  deed  though  re- 
corded is  null  and  void  if  it  is  not  afterwards  accepted  by  the  grantee.     Longworth  r.  Close, 

1  McL.,  2S2,  290. 

§  68.  A  deed  in  trust  to  secure  certain  creditorfs,  being  for  their  benefit,  will  be  presumed  to 
have  been  accepted  by  them.    Tompkins  v,  Wheeler,  16  Pet.,  106,  118, 

g  69.  The  presumption  of  the  acceptance  of  a  trust  deed  arises  in  favor  of  the  beneficiary 
and  never  against  him,  and  in  face  of  his  protest  against  being  bound  by  it.    The  Illinois, 

2  Flip.,  883,  417. 

g  70.  Though  the  assent  of  a  grantee  to  a  deed,  clearly  for  his  benefit,  may  be  presumed, 
yet,  if  a  consideration  is  to  be  paid,  the  assent  must  i>e  proved,  or  nothing  passes  by  the  deed. 
Hurst  V.  M'Neil,  1  Wasli.,  70.  82. 

§  71.  A  deed  delivered  to  a  stranger  for  the  use  of  the  grantee  is  a  delivery  to  him.  The 
delivery  of  it  to  a  register,  to  be  recorded,  is  in  law  a  delivery  to  the  grantee.  Tompkins  i\ 
Wheeler,  16  Pet,  106,  118. 

§  72.  An  escrow. —  In  the  delivery  of  a  deed  as  an  escrow,  the  grantee  need  not  be  privy 
to  it,  nor  is  it  necessary  that  the  condition  to  be  performed  should  be  one  to  be  performed  by 
him.     Mayor,  etc.,  r.  Moore,*  1  Cr.  C.  C,  193. 

§  78.  Delivery  back  to  grantor  for  record.—  When  a  deed  has  once  been  delivered  to  the 
gi*antee,  and  is  lianded  back  to  the  grantor  to  be  put  on  record,  but  he  dies  without  recording 
it,  the  deed  is  valid  and  eflfectual  in  law  and  should  be  delivered  by  the  grantor's  executors 
to  the  grantee  for  record.     Austin  v,  Fendall,*  2  MacArth.,  362. 

g  74.  Delivery  at  date.—  The  delivery  of  a  deed  is  presumed  to  have  been  made  on  the  day 
of  its  date.  But  this  presumption  may  be  removed  by  evidence  that  it  was  delivered  on 
some  subsequent  day,  and  when  a  delivery  on  some  subsequent  day  is  shown,  the  deed  speaks 
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on  that  Bubseqneat  day,  and  not  on  the  day  of  its  date.  United  States  r.  Le  Baron,  19  How., 
73,  75. 

g  75.  The  surrender  and  cancellation  of  a  deed  does  not  reinvest  the  title  in  the  grantor. 
Suydam  r.  Beak,  4  McL.,  12,  13. 

§  76.  The  mere  canceling  of  a  deed  does  not  reinvest  the  title  in  the  grantor  under  the  laws 
of  Kentucky.     Holmes  r.  Trout,  7  Pet.,  171,  218. 

§77.  Deeds  under  seal  can  be  surrendered  and  canceled  only  by  other  deeds  under  seal. 
Acquiescence  expressed  by  parol,  and  mutual  understanding  that  a  title  should  be  released, 
cannot  be  made  a  substitute  for  a  deed  of  release  or  surrender,  executed  and  recorded.  Wash- 
ington r.  Ogden,  1  Black,  450,  458. 

§  78.  An  innocent  purchaser  will  be  protected  from  a  claim  set  up  under  a  previous  unre- 
corded deed,  which,  by  consent  of  parties,  had  been  destroyed.    Parker  v,  Kane,*  22  How.,  1. 

§  79.  The  legal  title  to  land  in  Ohio  can  be  passed  only  by  a  proper  conveyance,  by  deed, 
according  to  the  laws  of  that  state.  There  cannot  be  a  parol  waiver  of  title  by  acts  in  pais, 
or  a  parol  acceptance  of  land,  in  lieu  of  other  land.    Morris  v.  Harmer,  7  Pet.,  534,  564. 

IV.  Acknowledgment. 

SriocARY  —  Notary  personaJly  interested,  §  80.—  Involuntary  acknmoledgment  by  married 

tcoman,  §  81. 

$80.  The  acknowledgment  of  a  deed  before  a  notary  public  personally  interested  as  a  bene- 
ficiary of  the  trust  is  valid.    National  Bank  of  Fredericksburg  v,  Conway,  §  82. 

§  81.  An  acknowledgment  of  a  deed  by  a  married  woman  which  was  involuntary  on  her 
part,  and  procured  by  the  influence  of  her  husband,  invalidates  the  conveyance.  Providence 
r.  3iancbe8ter,  §  83. 

[Notes.—  See  g§  84r-147.] 

NATIONAL  BANK  OF  FREDERICKSBURG  v.  CONWAY. 
(Circuit  Court  for  Virginia:  1  Hughes,  37-47.    1870.) 

OpiDioQ  by  WAriE,  C.  J. 

Statement  of  Facts. —  The  supreme  court  of  the  United  States  decided  at 
its  last  term,  in  Sawyer  v,  Turpin,  not  yet  reported  [1  Otto,  114],  that  if  a 
mortgage  to  secure  a  pre-existing  debt  was  executed  more  than  four  months 
before  the  filing  of  a  petition  for  the  adjudication  of  the  mortgagor  a  bank- 
rupt, it  would  be  good  as  against  the  assignee  in  bankruptcy  when  appointed, 
if  recorded  before  his  rights  attached  but  within  the  four  months.  This  case 
arose  before  the  act  of  June  22,  1874  (18  Stat.,  part  8, 180),  changing  the  time 
of  the  prohibited  preference  to  a  period  within  two  months  next  preceding  the 
filing  of  the  petition,  instead  of  four,  as  it  originally  stood.  Upon  the  principle 
established  in  that  case,  this  deed  of  trust  is  not  invalid  under  the  provision  of 
section  35  of  the  bankrupt  act  as  amended  and  enforced  at  the  time  of  its  ex- 
ecution. The  deed  was  delivered  to  Conway  when  it  was  executed,  and  held 
by  him  as  security  for  the  notes  it  described.  The  testimony  is  clear  upon  this 
point.  The  failure  to  record  previous  deeds  of  the  same  character,  their  sur- 
render for  cancellation  without  a  formal  reconveyance  after  payment  of  the 
notes,  and  their  acknowledgment  before  the  defendant  Garnett  as  a  notary, 
are  all  circumstances  proper  for  consideration  when  determining  what  the  real 
character  of  this  transaction  was;  but,  in  our  opinion,  they  are  not  suflBcient 
to  overcome  the  positive  testimony  of  all  the  parties  to  the  effect  that  the 
delivery  was  complete,  that  the  object  on  both  sides  was  to  secure  the  debts 
provided  for,  and  that  Conway,  the  trustee,  was  fully  authorized  to  cause  the 
record  to  be  made  whenever  he  or  his  beneficiaries  thought  it  desirable  to  do 
so.  The  deed  was  good  as  between  the  parties  without  record,  but  until  re- 
corded it  was  void  against  creditors.    Code  of  Virginia,  1873,  p.  897,  ch.  114. 
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No  deed  can  be  admitted  to  record  until  proved  or  acknowledged  in  the  man- 
ner provided  for.  Same  Code,  905,  sec.  117.  A  record  without  the  requisite 
proof  or  acknowledgment  does  not  affect  creditors. 

§  82,  -4  notary  may  take  the  acknowledgment  of  a  deed  in  which  he  is  inter- 
ested as  a  heneficiary. 

A  deed  may  be  acknowledged  by  the  grantor  before  a  notary  public,  and, 
upon  the  certificate  of  the  notary  to  that  effect  in  proper  form,  recorded.  The 
form  of  the  certificate  in  this  case  is  correct,  but  it  is  insisted  that  because 
Gurnett,  the  notary,  was  interested  as  one  of  the  beneficiaries  in  the  trust,  he 
was  incompetent  in  law  to  receive  and  certify  the  acknowledgment.  This 
presents  the  principal  question  in  the  case  for  our  consideration.  The  law  pro- 
vides only  for  the  acknowledgment  of  a  deed  before  a  notary  public.  It  does 
not  require,  in  express  terms,  certainly,  that  be  shall  be  disinterested.  A 
notary  public  is  an  officer  provided  for  by  statute.  He  must  give  bond  for  the 
faithful  performance  of  his  duties.  Code  of  Virginia,  1873,  p.  903,  ch.  116. 
It  has  been  frequently  decided  that  an  acknowledgment  before  a  grantee 
named  in  a  deed  was  of  no  effect.  Beaman  v,  Whitney,  29  Me.,  413;  Wilson 
<o,  Trear,  20  la.,  233;  Stevens  v.  Hampton,  46  Mo.,  404;  Groesbackv.  Seely,  13 
Mich.,  345.  It  has  also  been  held  that  a  party  interested  in  a  deed  cannot  take 
and  certify  the  acknowledgment  of  a  married  woman  requiring  a  privy  exam- 
ination. Withers  u.  Baird,  7  Watts,  228.  The  taking  of  such  an  atiknowledg- 
raent  is,  in  some  respects,  a  judicial  act,  and  not  ministerial  onlj^  but  in  the 
case  of  an  ordinary'  acknowledgment  it  is  purely  a  ministerial  act.  Freeman 
V.  Love,  14  Ohio  St.,  531 ;  Lynch  v,  Livingston,  2  Seld.,  434.  Upon  this  prin- 
ciple it  was  decided  in  Dussuame  v.  Burnett,  5  la.,  95,  that  an  acknowledgment 
before  one  not  a  grantee  named  in  the  deed,  but  interested  in  the  conveyance, 
was  good.  The  same  distinction  was  recognized  in  Stevens  v.  Hampton,  before 
cited.  In  October  last  the  judge  of  the  Kockbridge  circuit  court  of  Virginia 
held,  in  the  case  of  Lady  ^.  Lady,  pending  before  him,  that  a  grantee  named 
in  a  deed,  though  a  trustee  only,  was  incompetent  to  take  the  acknoVvledgment 
of  a  married  woman,  the  grr^ntor,  which  required  a  privy  examination.  An 
acknowledgment  of  that  kind,  it  was  said,  was  of  such  sanctity  as  to  make  it 
necessary  for  the  officer  taking  it  to  be  disinterested. 

The  recording  acts  are  intended  for  the  security  of  titles  and  the  prevention 
of  frauds.  They  are  to  be  construed  liberally  to  that  end.  As  the  record, 
when  made,  is  constructive  notice  to  all  having  the  legal  right  to  rely  upon  it 
for  protection,  public  policy  requires  that  it  shall  import  as  near  absolute  verity 
as  is  consistent  with  a  due  regard  to  the  rights  of  the  parties  interested.  A 
deed  acknowledged  before  one  named  as  grantee  carries  upon  its  face  notice 
of  that  fact,  or,  what  is  equivalent,  notice  of  circumstances  sufiicient  to  put  a 
reasonable  man  upon  inquiry.  But  when  the  name  of  the  officer  taking  the 
acknowledgment  does  not  appear  as  grantee,  or  as  otherwise  interested,  no  such 
notice  or  presumption  accompanies  the  deed  or  its  record.  A  certificate  of  ac- 
knowledgment is  required  to  perfect  a  deed  for  record.  The  grantor  can  select 
such  authorized  officer  for  that  purpose  as  he  chooses.  He  has  full  power  to 
protect  himself  against  frauds  by  interested  parties  as  certifying  officers,  for 
he  may  refuse  to  make  his  acknowledgment  before  them.  The  question  we 
have  now  before  us  is  not  whether,  as  between  these  parties,  the  certificate  can 
be  impeached,  but  whether  it  is  sufficient  in  law  to  authorize  the  record.  It 
states  only  facts.  The  deed  Avas  actually  acknowledged  before  a  notary  public. 
A  recorder  receiving  it  in  its  present  form,  and  not  knowing  that  the  certify- 
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ing  officer  was  interested  in  the  conveyance,  would  certainly  be  justified  in 
putting  it  on  record.  The  deed  itself  did  not  carry  notice  to  him  of  the  sup- 
posed disqualification  any  more  than  it  did  to  others.  It  was  no  part  of  his 
doty  to  detect  the  secret  interest  of  the  certifying  officer.  If  the  instrument 
was  apparently  sufficient  in  form,  he  had  nothing  to  do  but  to  receive  and 
record  it.    All  this  the  grantor  knew,  or  ought  to  have  known. 

Every  man  is  held  responsible  for  the  necessary  consequences  of  his  own 
voluntary  acts.  This  is  a  familiar  rule,  and  as  old  as  the  principles  of  common 
honesty.  A  grantor  acknowledges  a  deed  for  the  purpose  of  putting  it  in  a 
condition  for  record.  The  object  of  the  record  is  to  give  public  notice  of  what 
had  been  done  with  the  property.  The  public  are  expected  to  examine  and 
act  upon  this  evidence.  Having  voluntarily  acknowledged  and  delivered  his 
deed,  the  grantor  is  presumed  to  have  voluntarily  consented  to  its  record.  He 
must,  therefore,  be  charged  with  all  the  legitimate  consequences  of  such  an 
act.  If  his  deed  is  found  on  record,  apparently  executed  according  to  the 
forms  of  law,  and  without  any  circumstances  of  suspicion  against  it,  the  plain- 
est principles  of  equity  would  hold  him  estopped  from  setting  up  an  undis- 
closed interest  of  the  officer  before  whom  he  made  his  acknowledgment,  to 
defeat  his  conveyance,  as  against  an  innocent  purchaser  relying  upon  the 
record  as  the  evidence  of  his  title.  But  this  defense  would  be  open  to  him  if 
his  acknowledgment  were  actually  void.  Void  acts  are  as  no  acts;  they  bind 
no  one.  Voidable  acts  are  good  until  avoided,  and  they  cannot  be  avoided  as 
against  rights  actually  vested  under  them.  As  against  the  grantee,  a  deed  is 
as  much  voidable  after  record  as  before.  So  far  as  he  is  concerned,  the  effect 
of  the  record  is  only  to  change  the  burden  of  proof,  to  some  extent,  from  him 
to  the  grantor.  After  a  record  duly  made,  the  law  presumes  that  all  has  been 
done  which  is  necessary,  to  give  the  instrument  validity,  but  this  presumption 
may  always  be  rebutted  as  against  the  grantee.  And  as  against  third  parties, 
it  may  be  shown  that  a  deed  was  never  signed,  sealed  or  delivered.  Clearly, 
therefore,  it  is  against  the  policy  of  the  recording  acts  to  hold  an  acknowledg- 
ment void  because  of  the  secret  interest  of  an  officer  taking  and  certifying  it. 
The  effort  should  be  to  prevent  rather  than  allow  hidden  defects  in  the  evi- 
dence of  public  records.  If  voidable  only,  it  is  sufficient  to  authorize  the 
record,  if  not  previously  avoided.  So,  too,  as  has  been  seen,  it  may  be  avoided 
at  any  time  after  record  and  before  the  rights  of  third  parties  have  attached. 
This,  as  it  seems  to  us,  furnishes  the  grantor  with  all  the  protection  he  has  the 
right  to  demand  as  against  the  consequences  of  his  own  acts,  and  at  the  same 
time  leaves  to  the  recording  acts  their  legitimate  power  and  effect.  We  con- 
clude, therefore,  that  the  acknowledgment  in  this  case  before  Garnett  was  suffi- 
cient to  authorize  the  record  of  the  deed  to  Conway.  The  acknowledgment 
may,  however,  as  between  these  parties,  be  avoided  for  fraud  if  established. 
Bat  there  is  no  proof  of  fraud.  On  the  contrary,  all  parties  agree  that  the 
acknowledgment  was  freely  and  fairly  made  in  the  belief  that  it  was  in  all 
respects  sufficient  to  vest  the  title  in  the  trustee  for  the  purposes  specified. 
The  decree  of  the  district  court  annulling  the  deed  is  therefore  reversed;  but 
inasmuch  as  the  trustee  named  in  the  deed  is  interested  in  the  debt  secured 
by  the  trust,  the  sale  advertised  by  him  should  be  enjoined,  and  another  trustee 
appointed  to  execute  the  trust  in  that  behalf.  A  decree  may  be  prepacedi  in^ 
accordance  with  this  opinion. 
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PROVIDENCE  V.  MANCHESTER. 
(Circuit  Court  for  Rhode  Island:  5  Mason,  59,  60.     1828.) 

Statement  of  Facts. —  Proceeding  instituted  by  a  bill  in  equity  against  a 
feme  covert  for  an  injunction  to  a  suit  brought  by  her  to  recover  land  belonging 
to  her,  of  vA^hich  a  deed  had  been  executed  by  herself  and  husband  in  his  life- 
time, on  a  sale  thereof  to  plaintiff.  The  answer  denied  all  equity,  and  alleged 
that  the  defendant  had  received  no  part  of  the  purchase  money;  that  the  sale 
on  her  part  was  involuntary  and  under  the  influence  of  her  husband. 

§  83.  All  acknowledgment  which  is  involuntary  invalidates  a  conveyance. 

Opinion  by  Story,  J. 

The  answer  denies  all  equity.  No  contract  was  made  for  the  sale  with  the 
defendant;  she  receives  no  part  of  the  purchase  money;  and  now  insists  that 
the  acknowledgment,  such  as  it  is,  was  involuntary  on  her  part  and  produced 
by  the  influence  of  her  husband.  Under  these  circumstances,  standing  wholly 
uncontradicted,  there  can  be  no  decree  for  an  injunction  or  any  other  relief. 
The  bill,  therefore,  must  be  dismissed  with  costs. 

BUI  dismissed  accordingly. 

§  84.  Necessity  of  aeknowledgment.—  A  deed,  to  be  sufficient  to  convey  the  title  to  land, 
must  be  acknowledged  and  attested  according  to  the  laws  of  the  state  in  which  the  land  is 
situated.    Clark  v.  Graham,  6  Wheat,  577,  578. 

§  86.  Where  the  acknowledgment  of  a  deed  is  defective  or  inoperative,  its  recording  is  not 
constructive  notice.     Shults  v.  Moore,*  1  McL.,  520. 

§  86.  A  certificate  of  acknowledgment  may  be  altered  before  it  is  recorded,  but  not  after- 
wards.   Elliott  V.  Peii-sol,  1  Pet.,  341. 

§  87.  Defective  acknowledgment. —  Legislatures  may  remedy  mere  formal  defects  of  deeds 
already  executed,  such  as  defective  acknowledgments.  Raverty  v.  Fridge,  3  McL.,  230,  331; 
Gillespie  v.  Reed,  8  McL.,  377,  378;  Doe  v.  Nelson,  3  McL.,  383. 

§  88.  In  Illinois,  under  the  revised  laws  of  1845,  a  certificat.e  of  acknowledgment  which 
does  not  state  that  the  grantor  of  a  deed  is  personally  known  to  the  officer  who  certifies  tlie 
acknowledgment  is  fatally  defective.     Morgan  v.  Curtenius,  4  McL.,  366,  368. 

§  89.  By  the  law  of  Illinois,  an  acknowledgment  of  a  deed  of  land  in  Illinois,  taken  in  con- 
formity  with  the  law  of  the  state  where  the  deed  was  executed,  is  sufficient  to  admit  it  to  be 
recorded  and  received  in  evidence.    Little  v.  Herndon,  10  Wall.,  32. 

§  90.  Under  the  Illinois  act  of  1869,  the  deed  of  a  married  woman,  executed  jointly  with 
her  husband,  is  valid  without  acknowledgment  by  her.     Hawes  v.  Mann,*  8  Biss.,  21. 

§  91.  In  Illinois,  under  statute  of  January  31,  1827,  the  form  of  acknowledgment  to  bo 
used  when  a  married  woman  relinquishes  her  right  of  dower  was  different  from  that  which 
she  should  use  in  transferring  her  estate  in  fee.     Lane  v.  Dolick,*  6  McL.,  200. 

§  92.  If  the  certificate  of  acknowledgment  recites  only  a  relinquishment  of  dower,  the 
wife's  fee  does  not  pass  by  the  deed.     J  bid, 

§  98.  Proof  of  execution  of  a  deed,  acknowledged  or  proved  in  conformity  to  the  laws  of 
another  state  of  the  United  States,  is  good  by  statute  in  Illinois.  Secrist  r.  Green,*  3  Wall., 
744. 

§  94.  In  Indiana  the  acknowledgment  and  recording  of  a  deed  operates  as  notice,  but  they 
are  not  necessary  to  its  validity.     Doe  v.  Beardsley,  2  McL.,  412,  421. 

§  95.  Under  a  statute  of  Kentucky  requiring  acknowledgments  of  deeds  by  married  women 
to  be  by  a  privy  examination,  duly  certified  by  the  officer  taking  them,  and  recorded,  proof  of 
an  acknowledgment  cannot  be  made  in  any  other  way.  It  is  immaterial  whether  there  be 
an  acknowledgment  or  privy  examination  in  fact  or  not,  if  there  be  no  record  made  of  the 
privy  examination ;  for  it  is  not  the  fact  of  privy  examination  merely,  but  the  recording  of 
the  fact,  which  makes  the  deed  effectual  to  pass  the  estate  of  a  feme  covert,  Elliott  v,  Peir- 
Bol,  1  Pet.,  328,  339. 

§  90.  In  Kentucky  a  deed  by  Sifeme  covert  must  be  acknowledged  by  her,  when  privily  ex- 
amined, as  the  statute  directs.  Courts  cannot,  by  subsequent  action,  validate  an  imperfect 
deed  of  a  feme  covert.    Elliott  v.  PeirsoU,*  1  McL.,  11. 

§  97.  The  act  of  Virginia  of  1776,  concerning  the  acknowledgment  of  deeds  of  femes  covert, 
adopted  by  Kentucky,  was  not  repealed  by  the  statute  of  Kentucky  of  1785  on  the  same 
subject,  nor  by  the  Revised  Statates  of  1776.    Daviess  v,  Fairbairn,*  3  How.,  036. 
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g  9S.  In  Maryland. —  A  certificate  of  acknovrledgment  by  the  proper  officers,  that  a  mar- 
ried woman  was  "privately  examined  apart  from  her  husband/*  is  sufficient  under  the  stat- 
ute of  1807.  This  is  equivalent  to  saying  that  she  was  examined  **out  of  the  presence  of 
her  husband.    Deery  v.  Cray,  5  Wall.,  795,  80C. 

^  99.  Under  the  Maryland  act  of  1766,  section  14,  when  a  deed  of  land  is  acknowledged  be- 
fore two  justices  of  the  peace,  in  the  county  where  the  grantor  resides  (not  being  the  county 
in  which  the  land  lies),  such  deed  is  not  properly  recorded,  unless  there  were  indorsed  on  the 
deed  a  certificate  of  the  clerk  of  the  county,  under  the  seal  of  the  court,  that  the  two  jus- 
tices were,  at  the  time,  justices  of  the  peace  of  that  county,  and  such  certificate  recorded 
with  the  deed.    Milligan  t?.  Mayne,*  2  Cr.  C.  C,  210. 

§  100.  In  Michigran,  under  the  act  of  1827,  a  deed  acknowledged  in  another  state,  accord- 
ing to  the  laws  of  that  state,  is  valid.     Farmers'  Loan  &  Trust  Co.  v,  McKinney,  6  McL.,  1,  8. 

§  101.  A  deed  of  land  in  Michigan  may  be  executed  according  to  the  laws  of  any  other 
state  or  territory.    Root  v.  Brotherson,*  4  McL..  280. 

g  102.  Under  the  laws  of  Michigan  it  is  not  necessary  to  the  validity  of  a  deed  of  lands  in 
that  state,  executed  in  another  state,  that  the  grantors  were  i*e8idents  in  that  state.    Ibid. 

g  108.  A  deed  by  a  feme  covert  in  Michigan,  under  the  statutes  of  1840,  must  state  that  the 
wife  acknowledged  that  she  executed  the  deed  without  fear  or  compulsion  of  her  husband, 
or  any  one  else.  If  the  latter  words  are  omitted  in  the  acknowledgment  it  is  not  good. 
Bronson  v.  Cahill,  4  McL.,  19,  22. 

§  104.  In  Minnesota, —  A  deed  insufficiently  acknowledged  or  proved  passes  equitable 
rights,  and  a  grantee,  by  a  subsequent  deed  passing  the  legal  title,  takes  the  property  cum 
onere.    Atwater  v.  Seely,*  1  McC,  264. 

g  105.  Missouri.—  A  deed  purporting  to  be  the  deed  of  a  married  woman,  made  in  Missouri 
in  1878,  is  invalid  unless  acknowledged  by  her  according  to  law.  Meegan  v.  Boyle,*  19 
How.,  180. 

g  108.  Under  the  statntes  of  Nebraska,  when  a  deed  Is  acknowledged  in  another  state  ac- 
oordinf^  to  the  laws  of  that  state,  the  officer  should  certify  in  his  certificate  that  the  deed  is 
s^xecuted  and  acknowledged  according  to  the  laws  of  the  state  where  the  instrument  is  exe- 
cuted ;  and  a  deed  recorded  without  a  certificate  in  this  form  does  not  operate  as  constructive 
notice.     Morton  v.  Smith,  2  Dill.,  816,  818. 

§  107.  North  Carolina.— Under  the  act  of  North  Carolina  of  1715,  concerning  probate  of 
deieds,  the  clerk  should  give  the  facts  proven  by  the  witness,  and  not  the  conclusions  there- 
from :  but  every  reasonable  presumption  will  be  made  in  favor  of  an  ancient  probate.  Roas 
r.  M'Lung,*  6  Pet,  288. 

§  lOS.  Parol  testimony  is  not  admissible  to  vary  the  official  certificate  of  probate  indorsed 
on  the  deed.    Ibid. 

g  100.  New  York. —  The  acknowledgment  of  a  deed  in  New  York  before  a  master  in  chan- 
cery was  a  good  authentication  from  1801  to  July,  1818.    Secrist  v.  Green,*  3  Wall.,  744. 

§  110.  Ohio. —  In  the  absence  of  any  decision  to  the  contrary,  this  court  would  hold  that  the 
mayor  of  Cincinnati  had  no  power  to  take  acknowledgment  of  deeds.  Shuits  v.  Moore,* 
1  McL.,  520. 

§  111.  The  taking  of  an  acknowledgment  of  a  deed  is  not  a  judicial  act.    Ibid. 

§  lis.  But  inasmuch  as  it  has  been  decided  by  the  state  courts  of  Ohio,  that  the  mayor  of 
Cincinnati  has  power  to  take  acknowledgments  of  deeds,  this  court  will  regard  such  decision 
as  the  law  of  the  state.    Ibid. 

g  118.  in  Oregon.— It  seems  that  acknowledgment  is  an  essential  part  of  the  valid  execu- 
tion of  a  deed  by  a  married  woman.    Goodenough  v.  Warren,  5  Saw.,  494,  499. 

§  114.  In  Oregon  it  is  necessary,  to  constitute  a  valid  conveyance  of  real  estate  of  a  married 
woman,  that  it  be  conveyed  by  joint  deed  of  husband  and  wife  and  that  she  acknowledge  it 
on  a  private  examination.     Elliott  v.  Teal,*  5  Sa^.,  249. 

$i  115.  A  power  of  attorney  by  a  married  woman  to  sell  land  is  void,  for  the  private  exam- 
ination and  declaration  of  her  free  execution  are  matters  which  cannot  be  delegated  to 
another.    Ibid. 

^110.  In  Pennsylvania  the  usage  of  acknowledging  deeds  before  magistrates  is  a  common 
law  of  the  state,  supplying  the  omissions  of  the  statutes.  Milligan  v.  Dickson,  Pet.  C.  C, 
433,  43S. 

S  117.  Under  the  act  of  Pennsylvania  of  1715,  which  requires  a  deed  to  be  acknowledged 
before  a  justice  of  the  peace  of  the  county  where  the  lands  lie,  it  had  long  been  the  estab- 
lished practice  before  the  year  1775  to  acknowledge  deeds  before  a  justice  of  the  supreme 
court  of  the  province  of  Pennsylvania,  and  such  practice  will  be  taken  as  a  correct  exposi- 
tion of  the  law.    M*Keen  v.  Delancy,*  5  Cr.,  23. 

Js  IIH.  In  Pennsylvania  the  deed  of  a  feme  covert,  conveying  her  interest  in  land  which 
she  owns  in  fe?,  does  not  pass  her  interest  by  the  force  of  its  ex«ciition  and  delivery,  as  in 
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the  common  case  of  a  deed  by  a  x)er8oa  under  no  legal  incapacity.  In  fiuch  cases  an  ac- 
knowledgment gives  no  additional  effect  between  the  parties  to  the  deed ;  it  operates  only  as 
to  third  persons,  under  the  provisions  of  recording  and  kindred  laws.  The  law  presumes  a 
feme  covert  to  act  under  the  coercion  of  her  husband,  unless  the  execution  be  before  some 
court  or  judicial  oflScer  authorized  to  take  and  certify  such  acknowledgment.  Hepburn  v. 
Dubois,  12  Pet.,  345,  874. 

§  119.  Rhode  Island.— Under  the  statutes  of  Rhode  Island,  a  deed  defectively  acknowl- 
edged does  not  pass  a  freehold  estate  as  against  a  subsequent  purcliaser  in  good  faith.  Rich- 
ards V,  Randolph,*  5  Mason,  115. 

§  120.  Tennessee.—  A  certificate  of  probate  of  land  in  Tennessee,  which  did  not  set  out 
that  the  witness  swore  that  the  grantor  acknowledged  the  same  on  the  day  of  its  date,  but 
declared  that  the  grantor  acknowledged  it  for  the  purposes  therein  contained,  is  covered  by 
the  provisions  of  the  act  of  1846.     Lea  v.  Polk  County  Copper  Co.,  21  How.,  493. 

§  121.  A  deed  acknowledged  by  the  makers  before  a  proper  officer,  who  certifies  that  said 
makers  are  "personally  known"  to  him,  is  duly  acknowledged  under  the  statutes  of  Ten- 
nessee.    Kelly  V.  Calhoun,*  5  Otto.  710. 

§  122.  In  Tennessee  a  deed  by  a  corporation  is  properly  acknowledged  by  the  officer  who 
affixes  the  seal.    Ibid. 

§  123.  In  Washington. —  An  acknowledgment  of  a  deed  before  a  commissioner  of  public 
buildings  in  Washington  in  1823  was  valid.     Middleton  v,  Sinclair,  5  Cr.  C.  C,  409,  411. 

§  124.  The  form  of  the  certificate  of  acknowledgment  is  immaterial,  provided  the  direc- 
tions of  the  law  are  substantially  complied  with.  A  provision  of  statute,  that  a  justice,  in 
taking  the  acknowledgment  of  a  wife,  shall  examine  her  separate  from  her  husband,  and  shall 
make  known  to  her  the  contents  of  the  deed,  is  complied  with  where  it  appears  from  the  cer- 
tificate that  the  acknowledgment  of  the  wife  was  made,  her  knowledge  of  the  contents  of 
the  deed  ascertained,  and  her  free  consent  expressed  during  her  examination  apart  from  her 
husband.     Talbot  v.  Simpson,*  Pet.  C.  C,  18S,  191. 

g  125.  A  certificate  of  acknowledgment  is  insufficient  unless  it  shows  with  reasonable  cer- 
tainty tliat  the  party  in  fact  appeared  before  the  officer  and  acknowledged  the  deed.  Hinde 
V,  Longworth,  11  Wheat,  199,  208. 

§  126.  It  is  competent  to  construe  a  deed  and  the  certificate  of  acknowledgment  together 
to  ascertain  whether  the  statutory  requirements  for  the  probate  of  deeds  have  been  complied 
with.    Carpenter  v.  Dexter,*  8  Wall.,  613. 

§  127.  A  seal  of  a  court  upon  a  certificate  of  acknowledgment  is  admissible  in  evidence, 
though  impressed  upon  paper,  and  not  upon  wax  or  any  similar  substance.  Roberts  v.  Pillow, 
Hemp.,  624,  637. 

§  128.  An  acknowledgment  of  a  deed  authenticated  by  the  seal  of  a  court  stamped  upon 
paper,  and  not  ou  wax,  wafer  or  other  adhesive  substance,  is  properly  authenticated  and 
properly  received  in  evidence.     Pillow  v.  Roberts,  13  How.,  472. 

§  129.  Seal  of  notary. —  Nothing  is  to  be  presumed  in  favor  of  the  validity  of  a  notary*s 
certificate  of  acknowledgment  to  a  deed ;  hence  a  certified  copy  of  a  deed  must  either  contain 
a/ac  simile  of  the  notarial  seal  or  show  that  the  seal  which  was  affixed  to  the  original  deed 
was  the  official  seal  of  the  notary.    Wetmore  v.  Laird,*  5  Biss.,  160. 

§  180.  Certificate  of  official  character.—  It  is  not  necessary,  in  order  to  admit  a  deed  to 
be  recorded,  that  the  certificate  of  acknowledgm3nt  should  state  upon  its  face  that  the  per- 
son who  took  and  certified  the  acknowledgment  was  a  justice  of  the  peace  at  the  time  of  that 
acknowledgment.     Bank  of  United  States  v.  Benning,  4  Cr.  C.  C,  81,  82. 

§  131.  Where  a  statute  does  not  require  the  officer  to  state  his  official  character  in  the  cer- 
tificate of  acknowledgment,  it  is  not  necessary  to  do  so.  His  official  character  may  be 
proved  by  parol.  Van  Ness  v.  Bank  of  United  States,  13  Pet.,  17,  21;  Shults  v.  Moore,*  1 
McL.,  520. 

§  132.  The  authority  of  the  magistrate  to  take  an  acknowledgment  of  a  deed  must  be 
shown  when  the  deed  is  offered  in  evidence.    Wallace  v.  Dewey,*  3  McL.,  648. 

§  133.  It  is  not  necessary  that  the  official  character  of  the  officer  taking  an  acknowledg- 
ment should  be  proved  unless  it  is  denied.     Carpenter  v.  Dexter,*  8  Wall.,  518. 

§  134.  An  acknowledgment  before  a  man  who  styles  himself  a  justice  of  the  common 
pleas  is  prima  facie  evidence  that  he  was  such;  and  it  is  not  necessary  for  the  person  who 
offers  a  deed  so  acknowledged,  to  produce  the  commission  of  the  justice,  or  to  give  any- 
further  evidence  to  prove  him  to  be  a  justice  of  the  common  pleas,  until  some  evidence  is 
given  on  the  other  side  to  render  that  fact  questionable.     Willink  v.  Miles,  Pet.  C.  C,  429. 

§  135.  An  alderman  a  magi strate.— Under  a  statute  of  the  state  of  Maine,  which  pro- 
vided that  deeds  might  be  acknowledged  in  another  state  before  a  justice  of  the  peace  or 
magistrate,  it  was  held  that  an  alderman  of  the  city  of  Philadelphia  was  a  magistrate,  within 
the  meaning  of  the  statute,  who  can  take  a  valid  acknowledgment.    The  term  magistrate  is 
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not  confined  to  persons  who  exercise  general  judicial  powers.  Gordon  v.  Hobart,  2  Sumn., 
401,404. 

8  180.  Jastfce  out  of  his  state. —  An  acknowledgment  of  a  deed,  taken  by  a  justice  of  the 
peace  out  of  his  state,  is  defective  and  void.    Cowan  v,  Beall,*  1  MacArth.,  270. 

§  1S7.  Statute  prospectiTe.—  An  act  providing  that  deeds  acki^wiedged  before  clerks  of 
courts  in  other  states  shall  be  held  duly  proved  for  all  purposes  is  prospective  only  in  its 
operation.     McEwen  v.  Den,*  24  How.,  242. 

55 188.  Eridenee  of  what.—  The  certificate  of  acknowledgment  of  a  deed  is  not  conclusive 
evidence  of  what  the  deed  purports  to  be.     Holbrook  v,  Worcester  Bank.*  2  Curt.,  244,  247. 

§  189.  According  to  laws  of  another  state.—  A  statute  which  makes  a  deed  executed  ac- 
cording to  the  laws  of  the  state  in  which  it  is  made  good  and  effectual  to  convey  land  in 
another  state,  refers  exclusively  to  conveyances  executed  by  the  party.  It  can  have  no  appli- 
cation to  a  deed  executed  by  a  commissioner  under  a  decree.  Watts  v.  Waddle,  1  McL.,  200, 
204. 

g  140.  In  a  eertifleate  of  acknowledgment  by  a  married  woman,  where  a  separate  exam- 
ination is  required,  it  should  appear  that  she  understood  what  she  was  doing.  Lane  v.  Dot- 
ick.»6McL.,  200. 

§  141.  Statutory  regulations  in  regard  to  the  acknowledgment  of  a  deed  by  a  married 
woman  must  be  strictly  followed  in  order  to  make  her  deed  effectual.  Manchester  v.  Hough,  * 
5  Mason,  67. 

§  14&  If  there  be  no  statute  regulating  conveyances  by  married  women,  the  customary  law 
of  the  land  governs.    Ibid, 

§  148.  The  separate  examination  of  a  wife  as  required  by  statute  is  indispensable,  but  the 
very  words  of  the  statute  need  not  be  used  in  the  certificate.     Raver ty  v.  Fridge,*  3  McL.,  245. 

§  144.  A  certificate  of  a  married  woman's  acknowledgment  of  a  deed  is  good  which  states 
that  its  contents  were  made  known  to  her  through  a  sworn  interpreter  in  the  officer's  pres- 
ence.    Norton  v.  Meader,  4  Saw.,  603.  621. 

^  145.  Preanmption  that  a  married  woman  is  of  age.— The  certificate  of  a  magistrate  to 
taking  the  acknowledgment  of  a  married  woman  need  not  state  that  she  is  of  age.  The  pre- 
sumption is  that  she  was  of  full  age,  until  the  contrary  is  proved.  It  is  a  matter  of  defense  if 
she  was  under  age,  and  must  be  proved  if  the  defendant  would  avail  himself  of  the  fact  to 
defeat  the  conveyance.     Battin  t\  Bigelow,  Pet.  C.  C,  452,  4o3. 

§  146.  An  acknowledgment  of  relinqaishment  of  dower  need  not  be  in  the  very  words  of 
the  statute ;  words  of  the  same  meaning  and  in  substance  the  same  are  sufficient.  Dundas  v. 
Hitchcock,*  12  How.,  266. 

§  147.  A  re«acknowledgment  of  a  deed  which  is  roid,  after  the  grantor*s  disability  is 
removed,  operates  to  give  it  full  force  and  effect ;  as  where  a  woman,  after  the  death  of  her 
husband^  re-acknowledged  a  deed  executed  by  her  while  married.  Riggs  v.  Boy  Ian,  4  Biss., 
445. 

V.  Eegistration  and  Notice. 

§  148,  By  the  common  law  a  deed  was  valid  without  registration :  and  where  registry  acts 
require  deeds  to  be  recorded,  they  are  valid  until  the  time  prescribed  by  the  statute  has  ex- 
pired, and  if  recorded  within  the  time,  are  as  effectual  from  the  date  of  execution  as  if  no 
registry  act  existed.    Clarke  v.  White,  12  Pet.,  178,  197. 

§149.  As  betweeii  the  paKics.— A  deed  is  valid  at  common  law  between  the  parties,  if 
signed,  sealed  and  delivered,  though  not  witnessed,  acknowledged  or  recorded.  Goodenough 
r.  Warren,  5  Saw.,  4W,  498. 

§  IdO.  A  deed  is  complete  when  signed,  sealed  and  delivered,  although  by  the  law  of  the 
state  the  property  will  not  pass  until  it  is  recorded.    Wood  v.  O wings,*  1  Cr.,  239. 

g  161.  l>eed  not  acknowledged. —  The  registration  of  a  deed  irregularly  acknowledged  or 
proved  is  of  no  effect  to  give  validity  to  the  deed.     Denn  v.  Reid,*  10  Pet.,  524. 

§  l&S.  Poreliaser.— The  term  "purchaser,"  a^  used  in  registry  acte,  means  a  purchaser 
dothed  with  the  legal  title.    Steele  v,  Spencer,*  1  Pet.,  552. 

8  158.  Of  paper  not  required  t»  be  registered.— The  registry  of  a  deed  or  paper  waich  is 
not  reqnlred  by  law  to  be  registered  is  not  constructive  notice  of  its  existence.  McNeil  v. 
Magee,  5  Mason,  244,  265. 

g  154.  Notice  of  the  existence  of  deeds  or  papers  of  which  the  law  does  not  require  a  reg- 
istry should  be  proved  by  matter  in  pais.    Ibid, 

g  lift.  Priority  of  record  gives  priority  of  title,  unless  the  deed  is  recorded  with  an  in- 
teat  to  defraud  the  granteo  in  the  prior  unrecorded  conveyance.  Moore  v.  Thomas,*  1  Or., 
201. 

g  156i»  Tlie  recording  of  a  copy  of  a  deed  is  of  no  effect.    Lewis  v.  Baird.  8  McL.,  56,  64. 
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§  157.  Reeord  in  a  book. —  A  deed  is  duly  registered  and  recorded,  within  the  requirements 
of  a  statute  providing  for  a  record  in  some  book  of  i-ecord  in  the  office  of  the  recorder  of  the 
county,  where  duplicate  copies  are  regularly  deposited  in  such  office,  not  bound  into  volumes, 
though  classified  and  indorsed.     Mumford  v.  Ward  well,  6  Wall.,  423. 

§  158.  Record  does  not  relate  back.—  The  recording  of  a  deed  pursuant  to  a  contract 
entered  into  by  the  parties  to  such  deed,  and  also  recorded,  does  not  have  the  effect  to  make 
the  deed  relate  back  and  take  effect  from  the  time  the  contract  was  recorded  so  as  to  cut  off 
all  equities  that  existed  between  the  date  of  the  execution  of  the  contract  and  that  of  the 
deed.     O'Neil  t\  Wabash  Ave.  Baptist  Church  Society,  4  Biss.,  482,  484. 

§  159.  Where  a  contract  of  sale  is  made,  and  only  a  small  part  of  the  purchase  money 
paid,  and  a  judgment  is  afterwards  obtained  against  the  owner  of  the  land,  that  judgment 
binds  his  interest,  whatever  it  may  be,  and  it  is  subject  to  sale  under  that  judgment 
Ibid, 

§  160.  Where  a  county  is  divided,  recording  in  the  old  county  a  deed  of  land  lying  in  the 
new  county  is  not  a  sufficient  registry,  though  the  deed  be  made  before  the  division.  Astor 
V.  Wells,  4  Wheat..  466,  486. 

§  161.  Notice  of  a  prior  unrecorded  deed  takes  the  case  out  of  the  statute  and  supersedes 
the  prior  registry  of  the  junior  deed,  because  a  person  purchasing  with  knowledge  of  such 
conveyance  cannot  be  considered  as  acting  in  good  faith.  Goodenough  v.  Warren,  5  Saw., 
494,  501. 

g  162.  Actual  notice  of  an  unrecorded  deed  by  an  attaching  creditor  is  sufficient  to  defeat 
his  lien  as  against  the  grantee.     Briggs  v,  French,  2  Sumn.,  20 1,  253. 

§  168.  Notice  in  fact  of  a  prior  deed  may  be  proved.    Shults  v.  Moore,*  1  McL.,  520. 

§  164.  Implied  notice  of  an  unrecorded  deed  is  good  against  a  subsequent  purchaser. 
Weld  V,  Madden,*  2  Cliff.,  588. 

§  165.  A  recital  in  a  recorded  deed,  made  by  one  who  has  no  record  title  to  the  property, 
to  the  effect  that  his  grantor  conveyed  the  property  to  him,  does  not  affect  third  parties  with 
constructive  notice  of  the  existence  of  such  deed,  for  they  have  no  clue  by  which  to  follow 
the  title.     Polk  u.  Cosgrove,  4  Biss.,  437,  439;  Mills  v.  Smith,  4  Biss.,  442,  443. 

§  166.  But  one  who  had  read  this  recital  in  the  deed  would  be  affected  with  actual  notice 
of  such  recital.     Mills  v.  Smith,  4  Biss.,  442,  443. 

§  167.  Open  and  visible  possession  of  land  by  the  grantee,  under  a  deed  not  recorded,  con- 
tinued for  many  years  and  accompanied  by  the  making  of  valuable  improvements  by  him,  is 
implied  notice  of  the  deed  to  a  creditor  of  the  grantor  who  has  levied  upon  the  land  as  the 
property  of  his  debtor.     Weld  v.  Madden,*  2  Cliff.,  587. 

§  16S.  Arkansas  territory.— Under  a  statute  of  the  territory  of  Arkansas,  providing  that 
deeds  not  recorded  within  three  months  from  the  date  thereof  shall  be  void  as  against  subse- 
quent purchasers  who  shall  record  their  deeds  within  that  time,  the  mere  filing  of  the  deeds, 
without  spreading  them  upon  the  record  within  that  time,  was  held  not  to  be  a  compliance 
with  the  statute.    Scott  v.  Doe,*  Hemp.,  275. 

§  169.  In  Illinois  a  deed  takes  effect  as  against  third  parties  purchasing  in  good  faith  and 
withont  notice,  from  the  time  it  is  filed  for  record,  whether  it  be  actually  recorded  or  not. 
Polk  V,  Cosgrove,  4  Biss.,  437;  Riggs  v.  Boy  Ian,  4  Biss.,  445. 

§  170.  The  grantee  of  a  deed  who  files  it  for  record  in  the  recorder's  office  is  not  affected 
by  the  latter's  failure  or  neglect  to  record  the  same.     Ibid. 

g  171.  In  Illinois,  under  the  statute  of  1833,  deeds  shall  take  effect  from  and  after  the  time 
of  filing  the  same  for  record,  and  not  before,  as  to  all  creditors,  and  subsequent  purchasers 
without  notice.  They  are  void  as  to  all  such  creditors  and  subsequent  purchasers  without 
notice,  until  they  shall  be  filed  for  record.     Ross  v.  Prentiss,  4  McL.,  108,  103. 

g  172.  Under  the  Illinois  statutes  an  unrecorded  deed  is  invalid  as  to  subsequent  purchasers 
at  judicial  sales  without  notice.     McNitt  t\  Turner,  16  Wall.,  352,  361. 

§  178.  In  Illinois  deeds  filed  for  record,  though  not  proven  according  to  law,  are  notice  to 
creditors  and  subsequent  purchasers.    Carpenter  v.  Dexter,*  8  Wall.,  513. 

§  174.  Indiana*—  Under  the  statutes  of  Indiana  the  record  of  a  deed  not  acknowledged,  or 
acknowledged  defectively,  is  not  notice  to  third  persons,  though  it  is  good  as  between  the 
parties.     Doe  v.  Smith,*  3  McL.,  862. 

g  175.  In  Kentucky  a  deed  duly  recorded  takes  effect  in  preference  to  an  older  deed 
recorded  later.     Brown  v,  Jackson,  3  Wheat.,  449,  451. 

§  176.  But  if  the  latter  deed,  which  is  first  recorded,  conveys  only  the  grantor's  right,  title 
and  interest  in  the  land,  it  passes  no  estate  which  the  grantor  did  not  then  possess,  and  con- 
sequently does  not  defeat  the  operation  of  the  fiist  deed.     Ibid, 

^177.  Under  the  Kentucky  statute  of  1796,  a  deed  in  writing  sealed  and  delivered  pass^ 
the  title  though  unrecorded,  except  as  against  creditors,  or  purchasers  without  notice. 
Sicard  v.  Davis,  6  Pet,  124,  135. 


VALIDITY  AND  OPERATION.  §§  17S-ltr2. 

§  178.  In  Lonisiana  no  notarial  act  touching  immovable  property  is  valid  unless  recorded 
in  the  parish  where  the  property  is  situated.     McCoy  t?.  Rhodes,*  11  How.,  131. 

§  179.  Under  the  statute  of  Minnesota,  judgment  creditors,  as  regards  unrecorded  convey- 
ances, are  protected  as  bona  fide  purchasers  for  value.    Lash  r.  Hardick,*  5  Dili,,  505. 

§  180.  Possession  under  an  unrecorded  deed,  to  be  notice  to  a  judgment  creditor,  must  have 
been  open,  notorious  and  exclusive  at  the  time  the  judgment  was  docketed.    Ibid/ 

%  181.  North  Carolina  and  Tennessee. —  Statutes  for  registration  of  deeds  of  lands  ceded 
by  the  former  to  the  latter  state  construed.    Love  v.  Simms,  9  Wheat.,  515,  518. 

§  182.  Under  the  Ohio  Registry  Act  an  unrecorded  deed  is  void  as  against  subsequent  pur- 
chasers for  a  valuable  consideration  without  notice,  whether  their  titles  are  recorded  or  not. 
Steele  v.  Spencer,*  1  Pet.,  552. 

§  18S.  The  record  of  a  deed  in  Kentucky  of  lands  in  Ohio  is  no  notice  to  a  subsequent  pur- 
chaser.    Lewis  V.  Baird,  3  McL.,  56.  63. 

§  184.  In  Pennsyiyania,  according  to  the  true  construction  of  the  act  of  1715,  the  deed 
should  be  recorded  in  the  county  where  the  land  lies ;  but  if  the  deed  conve^yed  lands  lying  in 
different 'counties,  the  law  does  not  require  the  deed  to  be  recorded  in  each  county,  either  by 
the  words  or  intention  of  it,  so  far  as  this  intention  can  be  discovered.  Until  the  act  of  1775, 
there  was  no  absolute  necessity  to  record  any  deeds,  mortgages  excepted ;  and  the  provision 
made  by  the  law  of  1715  for  recordmg  them  was  merely  made  with  a  view  to  their  preserva- 
tion.    Delanceyv.M'Keen,*  1  Wash.,  525,  527;  S.  C,  id.,  354. 

(^  185.  Under  the  act  of  Pennsylvania,  a  deed  conveying  land  in  two  counties  is  sufficiently 
exemplified  by  record  in  one  of  them.    M'Keen  v,  Delancy,*  5  Cr.,  22. 

§  186.  In  Rhode  Island  a  deed  to  real  property  must  be  recorded,  otherwise  it  will  not 
pass  the  title  as  against  third  parties.    West  v,  Randall,  2  Mason,  181,  205. 

§  187.  In  Tennessee,  under  the  act  of  1807,  a  deed  of  several  tracts  of  land  lying  in  differ- 
ent counties  may  be  recorded  in  any  one  of  them.  Simm  v.  Read,*'  Cooke,  845.  See  Watson 
t?.  Dobbins,*  id.,  359. 

§  i'88.  In  Tennessee,  by  the  act  of  1715,  a  deed  was  required  to  be  registered  before  a  legal 
estate  could  be  vested  in  the  grantee.  Pattonv.  Reily,*  Cooke,  119;  Patton  v.  Brown,*  id., 
126;  Pattonw.  Cooper.*  id.,  183. 

§  189.  By  the  laws  of  Tennessee  a  deed  for  land  in  that  state,  executed  in  North  Carolina  by 
grantors  residing  there  in  the  year  1794,  and  proved  in  1797  by  one  of  the  subscribing  witnesses 
before  a  judge  in  the  latter  state,  and  recorded  in  1808  in  the  proper  county  in  Tennessee,  is 
valid,  and  may  be  given  in  evidence  in  ejectment.    Black  well  v»  Patton,  7  Cr.,  471,  475. 

g  190.  The  statute  of  Yirginia,  passed  in  1792,  which  makes  unrecorded  deeds  and  mort- 
gages void  as  to  all  creditors  and  subsequent  purchasers,  means  creditors  of  and  purchasers 
from  the  grantor.    Pierce  v.  Turner,  5  Cr.,  154,  165. 

§  191.  Under  the  statute  of  Virginia  of  1792,  a  deed  having  a  certificate  of  the  clerk  of  the 
district  court  of  the  United  States,  in  another  state,  that  the  grantor  therein  named  person- 
ally appeared  in  the  court  and  acknowledged  the  instrument  to  be  his  free  act  and  deed,  this 
being  accompanied  by  a  certificate  of  the  judge  that  said  clerk  was  then  clerk  of  the  district 
court,  is  entitled  to  record.    Shutte  v.  Thompson,  15  Wall.,  151. 

VI.  VALiDrry  and  Operation. 
Sttmmabt — Deed  made  in  compromise  to  quiet  title^  %  192. 

§  198.  A  conveyance,  after  repeated  efforts,  extending  over  many  years,  to  adjust  the  title 
to  certain  land,  having  been  made  with  a  view  to  quiet  title,  and  upon  a  fair  and  equitable 
compromise  of  conflicting  surveys  and  questions  of  title,  is  valid,  and  cannot,  under  such  cir- 
cumstances, be  set  aside  on  the  ground  of  duress,  or  on  account  of  its  inequitable  character. 
St  Louis  V.  United  States,  g  193. 

[NoTEa.->See  §§  194-246.] 

crry  of  st.  louis  v,  united  STATEa 

(2  otto,  46^-467.     1875.) 

Appeal  from  the  Court  of  Claims. 
Opiaion  by  Mb.  Justice  Millek. 

Statement  of  Facts. —  The  subject  of  this  controversy  is  the  title  to  the 
land  known  as  Jefferson  Barracks,  consisting  of  about  seventeen  hundred  acres, 
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§  192.  CONVEYANCES  -  DEEDa 

five  miles  below  the  city  of  St.  Louis.  It  lies  within  the  lines  of  a  survey  of 
the  commons  of  Carondelet,  containing  a  much  larger  quantity, — nearly  ten 
thousand  acres.  The  present  suit  was  instituted  in  the  court  of  claims,  in  1859, 
by  the  city  of  Carondelet.  As  the  jurisdiction  of  that  court  was  doubted, 
congress,  by  the  act  of  1873  (IT  U.  S.  Stat.,  621),  specially  authorized  it  to  en- 
tertain jurisdiction  of  the  controversy.  The  city  of  Carondelet  having  become 
merged  in  the  city  of  St.  Louis,  by  an  act  of  the  legislature  of  Missouci,  the 
latter  city  was  substituted  as  plaintiff.  A  deed  conveying  the  land  in  contro- 
versy to  the  United  States  was  made  by  the  city  of  Carondelet  on  the  25th 
day  of  October,  1854;  and  it  is  not  controverted  that  the  authority  under 
which  tl^is  was  done  was  sufficient.  If  this  deed  be  held  to  be  otherwise  valid, 
it  decides  the  controversy  in  favor  of  the  United  States.  Its  validity  is 
denied,  however,  on  part  of  plaintiflf,  on  the  ground  that  it  was  without  con- 
sideration, and  that  it  was  improperly  coerced  from  the  authorities  of  Caron- 
delet by  the  officers  of*  the  government  who  had  charge  of  the  department  of 
public  lands  by  an  unjust  and  illegal  exercise  of  authority  in  refusing  to  con< 
firm  and  threatening  to  set  aside  the  survey,  which  we  have  already  mentioned, 
of  the  Carondelet  commons,  and  exacting  this  deed  as  the  condition  of  their 
acquiescence  in  that  survey.  On  the  other  side,  the  deed  is  supported  as  a  just 
and  equitable  compromise  of  a  long-existing  controversy,  both  as  to  the  correct- 
ness of  that  survey  and  the  right  of  the  government  to  the  ground  known  as 
Jefferson  Barracks.  The  origin  of  the  claim  of  Carondelet  was  a  concession  of 
six  thousand  arpents  of  land  adjoining  the  village,  made  in  1796  by  Zenon 
Trudeau,  lieutenant-governor  of  Upper  Louisiana.  An  attempt  to  give  locality 
to  this  concession  was  made  by  Soulard  (who  describes  himself  as  a  surveyor 
commissioned  by  the  government)  in  December,  1797;  but  the  first  actual  sur- 
vey was  made  in  1818  by  Elias  Rector,  who  was  deputy  under  his  father, 
William  Rector,  surveyor  of  public  lands  for  the  territories  of  Illinois  and 
Missouri. 

The  court  of  claims  finds  that  though  the  field-notes  of  this  survey  were  filed 
in  the  surveyor's  office,  it  was  never  approved  by  him.  But,  in  the  year  1834, 
Elias  T.  Langham,  surveyor-general  at  St.  Louis,  caused  J.  C.  Brown,  one  of  his 
deputies,  to  retrace  and  re-establish  the  lines  of  Rector's  survej'^ ;  and,  when  the  re- 
sult of  the  work  was  returned  to  his  office,  he  approved  the  survey,  and  the  same 
was  duly  filed  in  the  office  of  recorder  of  land  titles  in  Missouri,  who  thereupon 
certifies  that  the  title  was  by  him  duly  confirmed  of  the  village  to  their  claim 
as  commons  of  six  thousand  arpents  of  land,  as  shown  by  that  survey.  Six 
thousand  arpents  are  equivalent  to  five  thousand  one  hundred  and  four  acres. 
The  survey  contained  nine  thousand  nine  hundred  and  five  acres;  and  the  court 
of  claims  finds,  that,  after  deducting  from  that  quantity  the  Jefferson  Barracks 
claim  and  Till  private  claims,  there  still  remained  nearly  one  thousand  acres 
more  than  the  six  thousand  arpents.  There  is  no  evidence  that  this  survey  was 
ever  brought  to  the  attention  of  the  land  department  in  Washington  until  June, 
1839.  In  that  year,  the  surveyor-general  at  St.  Louis  seems  to  have  called  the 
attention  of  the  district  attorney  of  the  United  States  for  Missouri  to  the  sur- 
vey in  connection  with  the  location  of  Jefferson  Barracks ;  and,  the  letter  hav- 
ing been  transmitted  to  the  secretary  of  war,  an  investigation  of  the  whole 
matter  was  instituted  by  the  commissioner  of  public  lands.  This  resulted  in  an 
order  made  in  1841  by  Commissioner  Whitcomb  to  Surveyor-General  Milburn, 
directing  a  new  survey  of  these  commons,  on  the  principle  of  reserving  one 
thousand  seven  hundred  and  two  acres  for  military  purposes  at  Jefferson  Bar- 
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racks,  allowing  six  thousand  arpents  to  Carondelet   for  her  commons,  and 
restoring  the  balance,  not  covered  by  private  claims,  to  sale  as  public  lands. 

It  may  as  well  be  here  stated  that  this  order  was  never  carried  out.  In  the 
year  1826,  the  military  authorities  of  the  United  States,  desiring  to  establish 
at  that  point  a  military  post,  procured  from  twelve  inhabitants  of  the  village 
of  Carondelet  a  deed  conveying  to  the  United  States  a  described  portion  of  the 
land  which  they  claimed  as  part  of  the  commons  of  the  village,  with  a  rever- 
sion to  the  village  whenever  tl}e  United  States  should  cease  to  use  it  for  military 
purposes.  From  that  time  the  government  has  been  in  continued  possession  of 
the  property.  It  appears  by  the  findings  of  the  court  that  certain  persons  who 
had  purchased  lots  of  the  city  of  Carondelet,  not  conflicting  with  the  barracks 
claim,  and  other  citizens  of  Carondelet,  becoming  uneasy  about  the  condition 
in  which  the  title  to  all  the  commons  was  left  by  the  order  of  Commissioner 
Whitcomb,  employed  agents  to  procure  a  confirmation  of  the  Brown-Rector 
survey.  They  appeared  at  Washington,  and  a  negotiation,  remonstrance  and 
correspondence  was  carried  on  for  several  years;  and  divers  opinions  and  de- 
cisions were  had  from  commissioners  of  the  land  office,  and  secretaries  of  the 
treasury  and  interior,  none  of  which  confirmed  the  survey  as  valid.  Finally, 
without  any  suggestions  shown  to  come  from  the  United  States  or  its  officers, 
the  parties  interested  in  the  settlement  of  the  title  of  Carondelet  to  the  re- 
mainder of  the  commons,  and  the  authorities  of  that  city,  conceiving  that  if 
the  title  of  the  United  States  to  that  reservation  was  made  good,  the  main 
difficulty  in  the  way  of  this  settlement  would  be  removed,  the  authorities  of  the 
city  made  the  deed  we  have  already  mentioned,  of  October,  1851.  And  ac- 
cordingly, on  the  8th  of  October,  1855,  another  survey  on  the  basis  of  Brown's, 
but  marking  the  barracks  property  as  reserved,  and  giving  its  boundaries,  was 
made  and  confirmed  by  the  commissioner  of  the  land  office  as  the  true  survey 
of  the  Carondelet  commons. 

§  1 93.  A  deed  made  as  a  compromise  and  to  quiet  title  wiU  not  he  set  aside, 
when. 

It  is  obvious  enough  from  this  imperfect  sketch  of  the  history  of  the  con- 
troversy that  the  deed  of  the  city  to  the  United  States  and  the  subsequent  con- 
firmation of  the  survey  were  the  result  of  a  compromise  of  a  long-pending 
contest  between  the  parties  to  it.  No  fraud  is  found  or  suggested.  The  action 
of  the  city  of  Carondelet  cannot  be  impeached  on  the  ground  of  duress  within 
any  legal  or  equitable  definition  of  that  term  as  applied  to  contracts.  It  was 
a  suggestion  originating  with  Carondelet,  designed  to  secure  action  which  she 
desired.  The  officers  of  the  land  department  were  doing  nothing  in  the 
matter.  The  order  for  the  new  survey,  made  in  1841,  had  never  been  executed ; 
and  in  1845  Commissioner  Shields  had  declared  that  there  was  no  intention  to 
carry  that  order  into  effect  until  further  action  by  congress,  and  this  was  re- 
peated by  Commissioner  Young  in  1846.  If,  as  is  now  argued,  Carondelet  had 
a  perfect  title  to  the  land  in  controversy,  she  had  nothing  to  do  but  remain 
quiet,  or  assert  her  title  in  the  courts  of  law  which  were  open  to  her;  for  no 
officer  of  the  government  from  1841  to  the  date  of  this  deed  —  a  period  of 
thirteen  years  —  did  anything  to  affect  that  title,  or  to  deprive  her  of  her  rights. 
Bat  the  opinion  of  all  the  officers  of  the  land  department  was  against  the 
validity  of  that  survey,  and  of  course  against  her  title  to  any  commons  at  all 
as  being  perfect.  The  supreme  court  of  the  state  of  Missouri  had  so  decided 
in  1844  in  the  case  of  Dent  v.  Bingham,  8  Mo.,  579.  It  was  known  that  the 
survey  included  nearly  twice  as  much  land  as  was  originally  claimed  under  the 
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grant  of  Trudeau.  The  land  oflBce,  while  it  declined  to  exercise  it,  had  asserted 
the  right  to  set  aside  that  survey  and  order  another,  and  was  apparently  only- 
awaiting  some  action  of  congress.  How  can  it  be  said,  under  these  circum- 
stances, after  a  contest  of  thirteen  years,  that  Carondelet,  in  proposing  to 
release  her  claim  to  the  one  thousand  seven  hundred  acres  of  the  barracks 
reservation  in  exchange  for  the  quieting  and  perfecting  of  her  title  to  the  re- 
mainder of  the  commons,  acted  under  duress?  or  acted  unwisely?  or  that  the 
compromise  was,  as  to  her,  inequitable? 

It  is  said  to  be  inequitable,  because  it  is  now  the  settled  law,  that  under  the 
act  of  1812,  confirming  the  titles  of  the  villages  to  their  common  lands,  the 
title  became  perfect  on  the  completion  of  the  survey.  We  are  not  disposed  to 
deny  the  doctrine,  that  when  such  a  survey  was  made  by  the  proper  officers  in 
1839,  and  approved  by  the  surveyor-general,  that  it  constituted  a  title  to  the 
land.  But  this  doctrine  was  not  so  completely  and  fully  settled  at  the  date  of 
this  compromise  as  to  be  free  from  doubt;  and,  if  it  were,  there  still  remained 
the  question  of  the  power  of  the  commissioner  of  the  general  land  office  to  set 
aside  a  survey  so  made,  and  order  another, —  a  power  which  undoubtedly  exists 
as  to  all  surveys  made  for  many  years  past,  however  it  may  have  been  in  1841. 
But  it  is  important  to  consider  that  the  land  department  then  asserted  such  a 
power,  and  no  decision  had  then  settled  the  law  to  the  cont^ar3^  l£  was, 
therefore,  a  proper  element  of  doubt  in  considering  the  question  of  a  compro- 
mise. If,  however,  the  commissioner  had  no  such  power,  and  conceding  that 
the  approval  of  that  survey  by  the  surveyor-general  completed  the  Ugal  title 
to  the  land  it  included,  there  can  be  no  doubt  of  the  right  of  the  United  States, 
treating  the  same  as  if  it  were  a  patent,  to  file  a  bill  in  chancery  to  set  it 
aside  as  improvidently  made;  and,  on  the  trial  of  this  issue,  the  excessive 
quantity  of  the  survey,  the  reservation  and  long  possession  of  the  barracks, 
and  perhaps  other  circumstances,  would  have  made  the  result  doubtful  enough 
to  justify  the  authorities  of  Carondelet  in  compromising  the  matter  in  advance 
of  such  a  suit.  In  short,  we  are  of  opinion  that  the  deed  of  Carondelet  is 
valid,  as  based  upon  an  equitable  compromise  of  a  long-pending  and  doubtful 
question  of  title,  and  that  it  excludes  the  plaintiff  in  this  suit  from  any  relief. 

Judgmmxt  ajfirmed. 

§  194.  Congideration.--  As  regards  the  effect  of  a  deed,  the  grantor  is  estopped  from  deny- 
ing the  consideration  named  in  it,  and  which  is  essential  to  its  validity.  This  would  be  to  deny 
a  fact  admitted  in  an  instrument  of  the  highest  solemnity.  But  such  is  not  the  rule  where 
the  payment  of  the  consideration  becomes  a  question  collateral  to  the  deed.  Taggart  v,  Stan- 
berry,  2  McL..  543,  545. 

g  195.  Where  a  deed  acknowledges  a  consideration  it  is  unnecessary  to  prove  one,  and 
the  deed  is  not  vitiated  by  proof  of  no  consideration,  unless  fraud,  mistake,  incapacity  or  de- 
ception be  proved.    Jackson  v.  Ash  ton,  11  Pet.,  229,  248. 

§  196.  Where  one  sells  separate  parcels  of  land  to  the  same  person,  and  the  vendor  re- 
tains the  legal  title,  the  vendee  cannot  come  into  a  court  of  equity  to  compel  a  conveyance  of 
one  parcel,  without  tendering  the  purchase  money  remaining  due  on  both  lots.  Bank  of 
Columbia  v,  Dunlop.  3  Cr.  C.  C,  414. 

§  197.  Nominal  consideration. —  The  designation,  in  a  deed,  of  a  nominal  consideration  less 
than  the  real  one  paid,  is  not,  of  itself,  a  fraud,  if  a  fair,  valuable  and  bona  fide  consideration 
were  in  fact  paid,  or  bona  fide  contracted  to  be  paid.    Ex  parte  Knowles,  2  Cr.  C.  C,  576,  577. 

§  19S.  A  past  or  execnted  consideration  is  a  sufficient  consideration  for  a  grant,  which  is 
a  contract  executed  in  prcBsenti  —  not  to  be  executed  in  future.  The  money  may  have  been 
paid  a  year  before,  or  the  considemtion  may  be  an  old  debt,  and  yet  no  objection  to  such  a 
consideration  of  a  deed  can  be  taken.    Bank  of  the  United  States  v.  Lee,  5  Cr.  C.  C,  319,  327. 

§  199.  A  mortgage  for  a  pre-existing  debt  constitutes  the  mortgagee  a  bojia  fide  purchaser. 
Partridge  v.  Smith,  2  Bias.,  183,  187. 
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§  200.  The  real  consideration  of  a  deed  is  always  examinable ;  parties  are  not  estopped  to 
show  what  was  the  true  consideration.     Bank  of  United  States  v.  Lee,  5  Cr.  C.  C,  S19,  825. 

g  201.  Where  the  operation  or  effect  of  the  deed  is  not  attempted  to  be  impeached,  the  con- 
sideration, named  in  the  deed,  is  treated,  like  the  date,  as  formal,  merely,  and  a  different  sum 
may  be  shown  to  have  been  paid,  or  agreed  to  be  paid.     Doe  v.  Beardsley,  2  McL,  412,  414. 

§  202.  The  statement  of  the  consideration  in  a  deed  is  prima  facie  only,  and  not  binding 
upon  either  party.     Patrick  v.  Leach,  1  McC,  250,  251. 

g  203.  Where  a  deed  purports  to  be  **for  value  received,"  a  money  consideration  may  be 
proved.     Munro  v.  Robertson,*  2  Cr.  C.  C,  262. 

§204.  Failore  of  eonsideration. —  An  agreement  inseparable  from  a  conveyance  of  land 
which  is  a  part  of  the  consideration  of  the  grant  will  not  be  rescinded ;  and  yet  the  grant 
enforced  for  this  would  be  to  take  away  from  the  grantor  consideration  of  the  grant  after  the 
conveyance  had  taken  effect.    Marble  Co.  r.  Ripley,  10  Wall.,  339,  355. 

1$  205.  The  deed  of  an  Infant  is  not  absolutely  void,  but  only  voidable  at  his  election,  upon 
arriving  at  the  age  of  majority ;  and  where,  by  such  deed,  the  infant  does  only  what  the  law 
would  compel  him  to  do,  it  is  not  even  voidable.     Irvine  v,  Irvine,  0  Wall.,  617,  626. 

§  200.  Ratification  of  a  deed  by  an  infant  need  not  be  of  as  solemn  a  character  as  the 
deed  itself ;  yet  mere  acquiescence  alone,  though  long  continued,  is  not  generally  sufficient ; 
but  a  clear  and  unequivocal  ratification,  showing  a  clear  intention  to  affirm  it,  is  sufficient. 
Ibid. 

§  207.  The  deed  of  a  tenant  in  common  for  a  particular  part  of  the  premises,  held  in 
common,  although  void  as  against  a  co-tenant,  is  good  against  himself.  Lamb  v,  Wakefield, 
1  Saw.,  251. 

§  208.  A  deed  procured  throngrh  fear  of  loss  of  life,  produced  by  the  threats  of  the  grantee, 
may  be  avoided  for  duress.     Brown  v.  Pierce,  7  Wall.,  205;  Baker  v.  Morton,  12  Wall.,  150. 

§  209.  Whenever  there  is  great  weakness  of  mind  in  a  person  executing  a  conveyance  of 
land,  arising  from  age,  sickness,  or  any  other  cause,  though  not  amounting  to  absolute  dis- 
qualification, and  the  consideration  given  for  the  property  is  grossly  inadequate,  a  court  of 
equity  will,  upon  proper  and  seasonable  application  of  the  injured  party,  or  his  representa- 
tives or  heirs,  interfere  and  set  the  conveyance  aside.    Allore  v.  Jewell,  4  Otto,  508,  511. 

§  210.  An  alteration  in  a  deed,  in  the  absence  of  proof,  is  presumed  to  have  been  made 
before  execution,  and  the  question  may  be  left  to  the  jury.  Little  v,  Herndon,  10  Wall., 
26.31. 

§  211.  Whether  or  not  alterations  and  erasures  have  been  made  is  a  question  of  fact  for  the 
jury.    Their  mater'ality  is  a  question  of  law  for  the  court.     Steele  v.  Spencer,*  1  Pet.,  552. 

§  212.  A  deed  fraudulently  altered  is  inoperative  for  any  purpose.  Malarin  v.  United 
States,  1  Wall.,  282,  288. 

§  21S«  A  Tolnntary  deed  passes  the  title  subject  to  rights  of  creditors.  At  water  v,  Seely,* 
1  McC,  2W. 

g  214.  An  erasure  in  a  deed,  not  shown  to  have  been  made  before  execution,  avoids  the  deed 
on  a  plea  of  non  est  factum;  and  the  same  presumption  arises  in  reference  to  a  settled  account. 
Prevost  V.  Qratz,  Pet.  C.  C,  364,  868. 

g  21».  The  deed  of  one  disseized  of  his  freehold  is  void.  His  freehold  is  out  of  him  and 
is  converted  into  a  right  of  action  or  right  of  entry,  and  as  such  is  no  more  the  subject  of 
legal  transfer  at  common  law  than  an  ordinary  chose  in  action.  Bradstreet  v.  Huntington, 
5  Pet,  436. 

§  210.  The  deed  of  one  who  has  neither  possession  nor  title  confers  no  estate  on  his  grantee. 
Girard  v.  Philadelphia,  2  Wall.  Jr.,  801,  307. 

§  217.  A  deed  of  bargain  and  sale  by  a  person  not  in  possession  of  the  land  at  the  date  o^ 
the  deed  is  void.    Bank  of  United  States  v.  Benning,  4  Cr.  C.  C,  81,  83. 

§  218.  A  deed  of  bargain  and  sale  by  a  person  not  in  possession  is  void.  Fraser  v.  Hunter, 
5  Cr.  C.  C,  470. 

i  210.  One  cannot  convey  by  a  quitclaim  deed  his  title  to  premises  of  which  he  is  disseized. 
Wakefield  v.  Ross.  5  Mason,  16,  27. 

§  220.  A  deed  of  land,  made  by  one  while  possession  is  held  adversely  by  one  claiming 
under  color  of  title,  is  void,  even  though  the  person  in  possession  claims  under  a  deed  which 
is  iroid  becaase  it  is  forged.  The  possession  is  adverse  where  the  claimant  is  in  actual  personal 
pomession;  and  the  fact  of  possession  and  the  quo  animo  of  the  possessor  are  the  tests  by 
which  to  determine  the  question  whether  the  possession  is  adverse  or  not  Bunco  v.  Gal- 
higher,  5  Blatch.,  481,  491. 

g  221.  A  deed  of  property  held  adversely  to  the  grantor  at  the  time  of  its  execution,  made 
to  a  stranger  to  the  possession,  is  in  law  a  nullity,  and  conveys  no  title.  Longworth  v.  Close 
1  McL.,  293. 

g  222.  Where  the  grantor  has  been  disseized,  or  the  land  is  held  adversely,  no  title  passes 

43 


^  328-244.  CONVEYANCES  —  DEEDS. 

by  the  deed,  and  there  is  no  breach  of  the  covenant  of  seizin.    Thomas  v.  Perry,*  Pet.  C. 
C,  49. 

§  228.  Where  the  paramount  title  is  in  the  warrantor,  and  the  adverse  possession  is  tor- 
tious, there  is  no  eviction.     Noonan  v,  Lee,*  2  Black,  500. 

g  224.  In  Illinois  a  deed  of  land  executed  while  it  is  held  adversely  to  the  grantor  is  void 
under  the  laws  against  champerty  and  maintenance.     Dubois  v.  McLean,  4  McL.,  486. 

§  225.  Under  the  act  of  Kentucky  of  1798  concerning  champerty  and  maintenance^  a  deed 
of  land  held  adversely  to  the  grantor  passes  the  title.    Walden  v.  Gratz,  1  Wheat.,  292. 

g  226.  The  statute  of  Virginia  against  conveying  pretended  titles  does  not  make  a  deed  o£ 
such  a  title  void  as  between  tlie  parties.  If  a  debt  be  settled  by  a  deed  of  land  with  general 
warranty,  which  is  accepted  by  the  creditor,  he  cannot  disaffirm  the  transaction,  but  must 
look  to  the  warranty.    Miller  v.  Young,  2  Cr.  C.  C,  53. 

§  227.  A  release  by  a  disseizee  to  the  disseizor  conveys  the  former's  title  to  the  latter,  or 
to  his  feoffee ;  and  an  absolute  conveyance  in  fee  to  such  disseizor  or  his  grantee  is  such  a 
release.    Bradstreet  v.  Huntington,  5  Pet.,  402,  431. 

§  228.  Possession  of  undivided  half. —  A  party  in  possession  under  a  deed  for  an  undivided 
half  is  not  in  adverse  possession  of  the  whole.     Noonan  v.  Lee,*  2  Black,  500. 

g  229.  A  deed  by  a  person  claiming  a  pre-emption  right  under  the  laws  of  the  United 
States,  before  he  lias  obtained  title,  is  void.    Brisbois  v.  Sibley,*  1  Minn.,  230. 

§  230.  Tax  title.—  One  in  possession  claiming  title  is  bound  to  pay  taxes.  A  tax  deed  adds 
nothing  to  the  strength  of  his  title.    Noonan  v,  Lee,*  2  Black,  500. 

§231.  Deed  to  confer  Jnrisdiction.-- A  deed  executed  merely  for  the  purpose  of  giving 
jurisdiction  to  a  federal  court  will  not  be  countenanced  for  that  purpose,  though  as  between 
the  parties  it  operates  to  pass  the  legal  title.     Hurst  v,  M'Neil,  1  Wash.,  70,  83. 

§  232.  May  operate  as  an  estoppel.—  A  deed  that  does  not  purport  to  convey  an  estate, 
though  it  contain  a  warranty,  cannot  operate  as  an  estoppel.     Lewis  v,  Baird,  3  McL.,  56,  78. 

§  233.  A  deed  made  previous  to  the  issuance  of  a  patent  to  its  grantor  takes  effect  from 
the  date  of  the  patent.     Harmer  v.  Morris,  1  McL.,  44,  48. 

g  234.  May  be  good  as  a  contract—  A  deed  invalid  as  a  conveyance  may  be  good  as  a  con- 
tract of  sale.     Lyon  v.  Pollock,  9  Otto,  674. 

§  235.  Subject  to  lien. —  A  conveyance  to  B.  and  wife  by  K.,  conditioned  on  the  payment 
of  an  annual  sum  during  the  life  of  K.  and  wife,  created  a  joint  tenancy  in  B.  and  wife 
during  the  life  of  K.  and  wife.  A  further  clause  of  conveyance,  in  consideration  of  an  ac- 
quittance by  B.  and  wife  of  all  claims  against  K.'s  estate,  conveyed  all  that  remained  after 
the  expiration  of  the  life  estate,  and  B.'s  assignee  in  bankruptcy  was  entitled  to  the  land  sub- 
ject to  the  lien  of  K.  for  unpaid  instalments.     Atwood  v.  Kittell,  9  Ben.,  473,  474. 

§  236.  Deed  to  alien. —  Under  the  Mexican  law  in  force  in  Texas  in  1836,  a  deed  to  an  alien 
was  not  void,  but  conveyed  an  estate  subject  to  be  divested  upon  a  proceeding  by  government 
for  that  purpose.    Hammekin  t?.  Clayton,*  2  Cent.  L.  J.,  18S.    See  Citizens  and  Aliens. 

§  237.  A  state  has  power  to  authorize  aliens  to  hold  lands  within  it.  Beard  v.  Rowan, 
1  McL.,  185,  142.    . 

^  238.  Corporation  presamed  capable  of  taking.—  Where  a  deed  is  made  to  a  company  it 
will  be  presumed,  in  the  absence  of  any  proof  whatever  on  the  subject,  that  the  company  is 
capable  in  law  of  taking  a  conveyance  of  real  estate.    Myers  v.  Croft,  13  Wall.,  291. 

g  289.  By  the  general  comity  which,  in  the  absence  of  positive  direction  to  the  contrary, 
obtains  through  the  states  and  territories  of  the  United  States,  corporations  created  in  one 
state  or  territory  are  permitted  to  carr3'^  on  any  lawful  business  in  another  state  and  territory, 
and  to  acquire,  hold  and  transfer  property  thei-e  equally  as  individuals.  Cowell  v.  Springs  Co., 
10  Otto,  55  (gg  341-346).    See  Corporations,  IX. 

§  240.  Whether  a  corporation  has  properly  a  right,  under  state  laws,  to  hold  real  estate  for  a 
particular  purpose,  is  a  question  that  does  not  concern  other  parties  than  the  state.     Ibid. 

g  241.  Coiifiruiation  by  statute. —  Although  a  void  grant  cannot  be  confirmed  by  a  subse- 
quent act  between  individuals,  yet  it  is  otherwise  as  to  confirmation  by  statute,  and  the  legis- 
lature may,  by  statute,  confirm  a  deed  or  grant  which  was  absolutely  void  at  the  time  of  con- 
firmation, provided  vested  rights  of  third  persons  are  not  interfered  with.  Seabury  v.  Field, 
McAl.,  1,  7. 

g  242.  Unless  prohibited  by  the  state  constitution,  the  state  legislature  has  power  to  pass 
an  act  making  conveyances  of  lands  under  a  joint  powtr  of  attorney  of  husband  and  wife, 
previously  executed,  while  no  law  enabling  a  feme  covert  to  convey  existed,  as  valid  and 
binding  as  if  executed  by  the  original  pai'ties.  Randall  v.  Kreiger,  23  Wall.,  137;  2  Dill., 
444. 

§  248.  And  such  act  does  not  impair  the  obligation  of  a  contract,  and  hence  is  not  in  con- 
flict with  the  federal  constitution.    IhitL 

§  244.  And  such  act  is  curative  in  its  operation,  and  operates  to  pass  the  dower  of  a  feme 
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covert  who  had  joined  with  her  husband  in  a  power  of  attorney  for  that  purpose  to  convey 
lands  at  a  time  when  no  law  was  in  existence  in  the  state  enabling  her  to  so  convey.     Ibid. 

§  245.  A  deed  made  to  defraud  creditors  cannot  be  set  aside  if  there  are  no  debts  founded 
on  a  legal  subsisting  consideration,  as  where  the  deed  is  made  to  defeat  imaginary  clainis. 
Longworth  r.  Close,  1  McL.,  282.  291. 

§  24(>.  Fraud  hj  trustee.—  A  release  executed  by  a  trustee  in  a  deed  of  trust  of  a  lien  on 
property,  of  which,  by  mesne  conveyances,  he  has  become  the  owner,  is  a  fraud  upon  the 
beneficiary  of  the  trust.  Even  if  the  power  of  the  trustee  to  execute  the  trust,  confided  in  him 
by  the  trust  deed,  was  not  extinguished  by  his  acquisition  of  the  property,  it  was  evident  that 
he  could  not  release  the  lien,  while  he  remained  the  owner  of  the  lots,  without  a  gross  abuse 
of  his  trust    Swift  v.  Smith,  12  Otto,  442,  448. 

VII.  Construction. 
1.   General  liules. 

§  247.  It  is  a  mle  of  constrnetion  that  a  deed  shall  be  taken  most  strongly  against  the 
grantor.  But  the  intention  of  the  parties,  both  as  to  the  interest  conveyed,  and  the  property, 
is  to  be  ascertained  by  the  language  of  the  instrument.  It  must  be  looked  at  in  all  its  parts, 
as  one  part  may  explain  another.  If  there  be  a  latent  ambiguity,  it  may,  in  most  cases,  be 
explained  by  parol ;  but  if  the  uncertainty  arise  upon  the  face  of  the  deed,  it  cannot  be 
explained.     Lewis  r.  Baird,  3  McL.,  56,  67. 

§  248.  The  goveruing  rale  in  the  construction  of  deeds  is  to  ascertain  the.  intention  of  the 
parties,  and  this  must  be  by  a  careful  examination  of  the  whole  instrument.  It  is  no  doubt 
a  just  rule  of  construction,  that  restrictive  words,  repugnant  to  an  absolute  grant  or  sale  of  a 
thing,  may  be  construed  to  be  inoperative,  because  they  contradict  the  clearly  expressed  terms 
of  the  deed,  as  to  the  nature  and  extent  of  the  estate  granted,  and  render  it  ineffectual  for 
the  purpose  clearly  intended  by  the  parties.  But  we  must  first  examine  the  whole  instru- 
ment, all  ita  parts,  and  each  provision  or  covenant  contained  in  it,  to  ascertain  the  intention 
of  the  parties,  before  this  rule  can  apply.  We  should  ascertain  the  nature  of  the  thing  which 
is  the  subject  of  the  grant,  and  the  state  of  knowledge  of  the  parties.  French  v.  Brewer,  8 
Wall  Jr.,  346,  354. 

§  249.  It  is  a  general  rule  in  the  interpretation  of  deeds,  that  what  is  uncertain  should  be 
construed  as  nearly  as  possible  in  conformity  with  what  is  certain.  Howell  v,  Saule,  5  Mason, 
410,  412.  Sheriff's  deeds  upon  judicial  sales  are  to  be  construed  as  the  deeds  of  private  per- 
sons.   White  V.  Luning,  3  Otto,  514  (§§  290,  291). 

^  2«0.  Panctuation  is  a  most  fallible  standard  by  which  to  interpret  a  writing ;  it  may  be 
resorted  to  when  all  other  means  fail ;  but  the  courts  will  first  take  the  instrument  by  its  four 
comers,  in  order  to  ascertain  its  true  meaning;  if  that  is  apparent  on  judicially  inspecting 
the  whole,  the  punctuation  will  not  be  suffered  to  change  it.     Ewing  v.  Burnet,  11  Pet,  41, 54. 

^  2dl.  The  meaning  and  effeet  of  an  ambiguous  deed,  as  whether  it  was  a  grant  or  a 
license,  may  be  ascertained  by  the  construction  put  upon  it  by  the  parties  to  it.  Steinbach 
r.  Stewart^  11  Wall.,  566,  576. 

g  252.  The  United  States  courts  are  not  bound,  in  interpreting  a  deed,  by  decisions  of  the 
state  courts,  because  it  must  everywhere  be  interpreted  in  the  same  manner ;  that  is  to  say, 
a'^cording  to  the  force  of  the  language  used  by  the  grantor,  and  the  apparent  intentions  of  the 
parties  deducible  therefrom.    Thomas  v.  Hatch,  3  Sumn.,  170, 176. 

^  25S.  Becitals  in  deeds  are  evidence,  as  between  the  parties  to  those  deeds,  of  the  facts 
therein  stated.  The  parties  are  estopped  to  deny  the  truth  of  those  facts.  Bank  of  United 
States  V.  Benning,  4  Cr.  C.  C,  81,  82. 

§  254.  Facts  admitted  by  recitals  in  a  deed  are  evidence  against  the  parties  to  that  deed, 
tnd  all  others  claiming  under  them,  as  much  so  as  if  they  had  been  proved  by  the  plaintiffs 
in  support  of  their  title.    West  v.  Pine,  4  Wash.,  691,  694. 

§  255.  A  statement  in  a  *'  deed  of  explanation,'*  that  an  annuity  is  to  be  taken  as  interest 
on  a  charge  upon  land,  is  operative  as  a  release  of  so  much  of  that  annuity  as  accrues  on  the 
portl(»  of  the  charge  which  has  been  paid.    Blake  i\  Hawkins,  8  Otto,  315,  3^9, 

2.    What  Estate  or  Interest  Passes. 

i  25^  Habendam.— It  is  the  office  of  the  habendum  in  a  deed,  whatever  may  be  the  words 
of  grant,  to  limit  and  confine  them,  and  to  ascertain  the  commencement  and  duration  of  the 
esut©  created  or  conveyed  by  the  deed.    Mitchell  v.  Wilson,*  3  Cr.  C.  C,  242. 

§  257.  Where  the  granting  clause  of  a  deed  indicates  the  character  of  the  estate  conveyed, 
aid  the  habendum  clause  seems  to  restrict  or  qualify  the  general  words  in  the  grant,  it  be- 
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comes  material  to  look  into  the  natare  and  condition  of  the  title  at  the  time,  and  the  mode  of 
enjoying  the  estate,  and  also  into  the  evidences  of  the  title  which  were  turned  over  to  the 
purchaser  at  the  execution  of  the  contract.    Van  Rensselaer  v.  Kearney,  11  How.,  297,  827. 

§  258.  Words  of  limitation.—  In  1830  F.  and  wife  conveyed  land  to  D.,  together  with  per- 
sonal property,  upon  the  consideration  that  D.  should  maintain  F.  and  wife  as  long  as  they 
should  live,  D.  covenanting  not  to  dispose  of  the  land  to  any  person.  In  1831  D.  reconveyed, 
without  words  of  limitation,  all  the  property  acquired  by  the  aforesaid  deed  to  F.  and  wife, 
who  subsequently  conveyed  it  to  the  persons  under  whom  the  plaintiff  claims.  Defendants 
claim  the  land  by  descent  from  D.  It  was  held  that  the  deed  of  reconveyance  operated  to 
revest  the  title  in  the  original  grantor.  Charter  Oak  Life  Ins.  Co.  v,  Chatillion,*  11  Fed.  R., 
818. 

§  259.  There  remained  in  F.  and  wife,  under  the  first  deed,  a  sufficient  interest  in  the  prop- 
erty for  a  release  or  relinquishment  to  operate  upon.  The  conveyances  were  not  between 
sti-angers,  but  inter  partes,  and  therefore  the  rigid  technical  rules  invoked  do  not  obtain. 
Ibid. 

S  260.  Livery  of  seizin.— The  statute  of  9  Will.  3,  dispensing  entirely  with  livery  of  seizin, 
looked  not  to  the  particular  form  of  the  deed,  but  to  its  substance,  and  the  intent  of  the 
grantor,  so  that  any  deed  or  conveyance  granting  the  estate  by  any  words  expressing  a  clear 
intention  to  transfer  the  same  is  sufficient.    Durant  v,  Ritchie,*  4  Mason,  45. 

§  201.  Where  husband  and  wife  conveyed  the  estate  of  the  latter  to  K.  and  his  lieirs  to  the 
use  of  the  grantors  during  their  lives,  and  to  the  use  of  the  survivor  in  fee  simple,  the  deed 
may  be  construed  as  a  feoffment,  and  K,  became  seized  of  the  estate,  so  as  to  sever  the  sub- 
sequent uses  out  of  his  seizin,  and  they  became,  by  the  statute  of  uses,  ejcecuted  in  the  grant- 
ors.   Ibid. 

§  262.  A  eonreyance  of  ivild  or  vacant  lands  gives  a  constructive  seizin  thereof.  The 
grantee  acquires  all  the  legal  remedies  incident  to  the  estate.    Green  v.  Liter,  8  Cr.,  229,  249. 

^  263.  A  quitclaim  deed  only  passes  such  interest  as  the  grantor  possessed  at  the  time, 
and  has  no  operation  whatever  upon  subsequently  acquired  interests.  By  its  execution,  the 
grantor  does  not  affirm  the  possession  of  any  title,  nor  is  he  precluded  from  subsequently 
acquiring  a  valid  title,  and  holding  it  for  his  own  benefit.    Field  v.  Columbet,  4  Saw.,  523,  526. 

§  264.  A  grantor,  conveying  by  deed  of  bargain  and  sale,  by  way  of  release  or  quitclaim 
of  all  his  right  and  title  to  a  tract  of  land,  if  made  in  good  faith,  and  without  any  fraudulent 
representations,  is  not  responsible  for  tlie  goodness  of  the  title  beyond  the  covenants  in  his 
deed.  But  if  the  deed  bears  on  its  face  evidence  that  the  grantor  intended  to  convey,  and 
the  grantee  expected  to  become  invested  with,  an  estate  of  a  particular  description  or  qual- 
ity, and  that  the  bargain  had  proceeded  upon  that  footing  between  the  parties,  then,  although 
it  may  not  contain  any  covenants  of  title  in  the  technical  sense  of  the  term,  still  the  legal 
operation  and  effect  of  the  instrument  will  be  as  binding  upon  the  grantor  and  those  claim- 
ing under  him,  in  respect  to  the  estate  described,  as  if  a  formal  covenant  to  that  effect  had 
been  inserted.    Van  Rensselaer  v,  Kearney,  11  How.,  297,  322. 

§  265.  One  who  holds  under  a  quitclaim  deed  takes  subject  to  all  the  equities  good  against 
his  grantor.     Dickerson  v.  Colgrove,  10  Otto,  578,  584. 

8  266.  The  grantee  under  a  quitclaim  deed  is  not  a  bona  fide  purchaser  without  notice. 
In  such  cases  the  conveyance  passes  the  title  as  the  grantor  held  it,  and  the  grantee  takes 
only  what  the  grantor  could  lawfully  convey.     May  v,  Le  Claire,  11  Wall.,  217,  232. 

§  267.  A  conveyance  by  deed  of  bargain  and  sale  or  release  without  covenant  does  not 
bind  an  after-acquired  estate  in  the  same  land,  which,  as  to  the  grantor,  was  then  contingent. 
Lownsdale  v.  City  of  Portland,  Deady,  1,  15. 

§  268.  A  mere  quitclaim  without  covenants  from  a  mere  occupant  will  not  estop  the  re- 
leasor from  asserting  an  after-acquired  title.     Ibid. 

§  269.  In  California  any  words  in  a  deed  indicating  an  intention  to  transfer  the  estate, 
interest  or  claims  of  the  grantor,  will  be  a  sufficient  conveyance,  whether  they  be  such  as 
were  generally  used  in  a  deed  of  feoffment,  or  of  bargain  and  sale,  or  of  release,  irrespective 
of  the  fact  of  possession  of  grantor  or  grantee,  or  of  the  statute  of  uses.  Field  v,  Columbet, 
4  Saw.,  523,  526. 

§  270.  A  conveyance  of  all  the  right,  title  and  interest  of  the  grantor  in  lands  of  a  cer- 
tain description  passes  all  the  lands  of  that  description  that  he  has  at  the  date  of  the  deed, 
but  does  not  include  lands  of  that  description  previously  conveyed  by  him  by  an  unrecorded 
deed,  setting  out  the  land  by  metes  and  bounds.     Brown  v.  Jackson,  3  Wheat.,  449,  452. 

§  271.  Lease  and  release. —  The  freehold  estate  which  by  deed  of  lease  and  release  vests  in 
the  releasee  by  enlargement,  is  an  estate  at  common  law,  which  did  not  require  the  aid  of  the 
statute  to  execute  the  possession.     Hurst  v.  M'Neil,  1  Wash.,  70,  74. 

g  272.  A  recital  of  a  lease  in  a  deed  of  release  operates  as  an  estoppel  and  binds  parties 
and  privies  in  blood,  in  estate  and  in  law,  and  is  primary  and  conclusive  evidence  of  such 
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lease  between  them,  but  not  as  against  third  parties,  though  a  long  lapse  of  time  raises  a  pre- 
sumption of  loss;  and  such  recital  of  a  lease  is  admissible  as  secondary  evidence  even  against 
strangers.    Crane  v,  Morris,*  6  Pet,,  598. 

^  278.  A  deed  of  release  made  for  a  valuable  consideration  entitles  the  releasee  to  protection 
as  a  bona  fide  purchaser  and  conveys  to  him  the  title.    Flagg  v,  Mann,  2  Sumn.,  486,  560. 

§  274.  A  deed  of  release  for  a  valuable  consideration,  and  meant  to  convey  all  the  party's 
right  and  title,  if  it  cannot  take  effect  as  a  release,  may  be  construed,  in  furtherance  of  the 
intention  of  the  parties,  as  a  bargain  and  sale,  or  other  appropriate  conveyance.  Baker  v. 
Whiting,  3  Sumn.,  476,  481. 

§  275.  Under  a  deed  by  a  tmstee  the  legal  estate  passes  to  the  bargainee,  whether  the 
terms  of  the  trust  are  complied  with  or  not  If  the  bargainee  takes  with  notice  of  the  trust, 
he  stands  as  trustee  in  the  place  of  the  grantor;  if  without  notice  and  for  valuable  consider- 
ation, then  he  takes  an  absolute  title;  so  that,  in  either  event,  the  legal  title  passes,  and  the 
cestui  que  trusts  only  can  complain ;  and  that  in  a  court  of  equity.  Bank  of  United  States 
r.  Benning,  4  Cr.  C.  C,  81,  83. 

§276.  Deed  of  eqnitable  estate. —  A  legal  conveyance,  as  a  general  rule,  has  the  same 
operation  in  equity  upon  an  equitable  estate  that  it  has  at  law  upon  the  legal  estate.  Qener- 
ally,  whatever  is  true  at  law  of  the  legal  entate  Is  true  in  equity  of  the  trust  estate.  The 
role  in  Shelley's  case  applies  alike  to  equitable  and  legal  estates ;  and  an  equitable  estate  tail 
may  be  barred  in  the  same  manner  as  an  estate  tail,  and  this  end  cannot  be  accomplished  in 
any  other  way.    Croxall  v.  Shererd,  5  Wall.,  268,  281. 

§  277.  Deed  to  one  as  tmstee.—  Where  land  has  been  granted  by  patent  to  one  as  *'  trustee  " 
without  mention  of  any  trust,  such  description  does  not  prevent  the  legal  title  from  passing 
by  his  conveyance.    Co  well  t;.  Springs  Co.,  10  Otto,  55  (§§  341-348). 

§  278.  Where  a  hnsband  and  nr ife  execute  a  deed  which  contains  no  words  of  grant  by 
the  wife,  she  does  not  convey  her  estate  in  the  land,  nor  her  right  of  dower,  unless  it  con- 
tains words  of  relinquishment  of  her  dower.  Powell  v.  Monson  &  Brimfield  Manuf.  Co.,  8 
llason,  347,  849. 

§  279.  The  title  of  a  feme  coTert  does  not  pass  by  an  instrument  in  which  her  husband  is 
the  grantor,  without  words  of  grant  on  her  part,  though  she  signs,  seals  and  acknowledges  it. 
Agricultural  Bank  of  Mississippi  v.  Rice,*  4  How.,  225. 

§  280.  The  receipt  by  her  of  the  purchase  money,  after  becoming  sole,  would  not  make 
such  a  deed  operative  as  to  her  interest.    IbicL 

§  281.  Deed  by  deserted  wife. —  By  the  laws  of  Maryland,  a  married  woman  cannot  dis- 
pose of  real  property  without  the  consent  of  her  husband ;  nor  can  she  execute  a  good  and 
valid  deed,  to  pass  real  estate,  unless  he  shall  join  her  in  the  deed.  She  cannot,  therefore, 
execute  a  valid  deed  of  land  acquired  while  she  was  abandoned  by  her  husband.  The  sepa- 
rate examination,  and  other  solemnities,  required  by  law,  are  indispensable,  and  must  not  be 
omitted.    Rhea  v.  Rhenner,  1  Pet.,  105,  108. 

^  282.  Separate  property  of  wife.—  In  Texas  it  is  not  indispensable  that  the  husband  shall 
join  in  the  conveyance  by  the  wife  of  her  separate  property,  or  that  the  forms  prescribed  by 
the  statute  be  followed.    Slaughter  v,  Glenn,  8  Otto,  242,  246. 

§  288.  A  relinqnishmeiit  of  dower  following  the  signatures  to  the  mortgage,  and  on  the 
same  paper,  properly  signed  and  acknowledged,  is  good.    Dundas  v.  Hitchcock,*  12  How.,  256. 

g  284.  The  relative  position  of  the  signatures  of  the  husband  and  wife  is  of  little  impor- 
tance where  the  apt  and  proper  terms  of  the  deed  clearly  show  the  intention  to  be  for  the 
husband  to  convey  the  fee  and  the  wife  relinquish  her  dower.    Ibid. 

^  286.  Where  a  widow  deeds  as  devisee  of  the  will  of  her  husband,  and  afterwards  re- 
nounces the  will  under  the  statute,  she  cannot  repudiate  her  deed  and  claim  dower.  She  is 
estopped.    Ibid. 

%  286.  A  conveyance  without  restraining  words  operates  as  a  conveyance  of  the  grantor  in 
every  character  necessary  to  give  effect  to  his  deed.    Ibid, 

3.   What  Land  Passes.    Description  and  Boundaries. 

SnacABT —  When  courses  and  distances  control,  §  2S1.-- Reference  to  recorded  plat,  §  288. — 
Plat  not  properly  recorded,  %%  288,  289 

§  287.  Courses  and  distances  will  control  the  construction  of  a  conveyance  rather  than 
monuments,  if  the  latter  are  inconsistent  with  the  sense  of  the  instrument.  White  v.  Lun- 
iDg,  §g  2«0,  2»1. 

g  258.  Where  lots  are  conveyed  and  described  by  reference  to  a  recorded  plat,  the  descrip- 
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tion  cannot  be  controlled  by  reference  to  the  original  unrecorded  plat,  so  as  to  show  that  the 
one  recorded  is  erroneous.    Jones  v,  Johnston,  §§  292-394. 

§  289.  A  description  in  a  conveyance  referring  to  a  recorded  plat  is  conclusive  at  law, 
although  the  plat  is  not  recorded  according  to  statute.    Ilnd, 

[NoTiS.— See  §§  295-387.] 

WHITE  V.  LUNING. 
(3  Otto,  514-527.    1876.) 

Error  to  U.  S.  Circuit  Court,  District  of  California. 

Statement  of  Facts. —  Ejectment  to  recover  lands  lying  in  Santa  Cruz 
county,  California.  The  lands  had  been  mortgaged  by  White  to  the  plaintiflF, 
and  were  sold  pursuant  to  foreclosure  proceedings,  and  asheriflPs  deed  executed 
to  the  plaintiff  as  purchaser.  The  defendants  afterwards  ousted  plaintiff  from 
the  land,  claiming  that  no  title  passed  because  of  a  misdescription  in  the 
sheriflf's  deed. 

Opinion  by  Mr.  Justice  Davis. 

Tliis  is  the  case  of  a  mortgagor  unable  to  pay  his  debt,  and  getting  it  satis- 
fled  by  a  judicial  sale  of  the  mortgaged  premises,  who,  on  the  ground  that  no 
title  passed  by  reason  of  misdescription  in  the  deed  of  the  sheriflf,  seeks  to  pre- 
vent his  creditor,  who  purchased  them,  from  recovering  possession.  And  this, 
too,  when,  if  there  be  any  misdescription,  it  was  presumably  caused  by  him,  as 
they  were  offered  for  sale  in  parcels,  by  his  direction  and  for  his  advantage. 

§  290.  Sheriffs^  deeds  are  to  bo  conMrued  as  the  deeds  of  private  persons. 

As  the  court  does  not  find  that  the  descriptive  errors  misled  any  person,  or 
caused  any  sacrifice  of  the  property,  the  presumption  is  that  no  one  was  in- 
jured, and  that  the  property  brought  a  full  price.  Obviously,  therefore,  there 
are  no  merits  in  this  defense.  It  rests  alone  on  the  idea  th^t  sheriffs'  deeds  and 
ordinary  deeds  inter  partes  are  subject  to  different  rules  of  construction.  In 
regard,  however,  to  the  description  of  the  property  conveyed,  the  rules  are  the 
same,  whether  the  deed  be  made  by  a  party  in  his  own  right,  or  by  an  ofiioer 
of  the  court.  The  policy  of  the  law  does  not  require  courts  to  scrutinize  the 
proceedings  of  a  judicial  sale  with  a  view  to  defeat  them.  On  the  contrary, 
every  reasonable  intendment  will  be  made.in  their  favor,  so  as  to  secure,  if  it 
can  be  done  consistently  with  legal  rules,  the  object  they  were  intended  to 
accomplish. 

§  291.    When  courses  and  distances  will  control  rather  than  momimenis. 

Is  this  deed  void  for  uncertainty  of  description,  or  can  the  property  intended 
to  be  conveyed  be  reasonably  located  by  means  of  that  description?  The  court 
below  located  it  by  adopting,  except  in  one  instance,  the  calls  for  courses  and 
distances,  and  rejecting  as  false  and  repugnant  certain  calls  for  known  objects. 
It  is  true  that,  as  a  general  rule,  monuments,  natural  or  artificial,  referred  to 
in  a  deed,  control,  on  its  construction,  rather  than  courses  and  distances;  but 
this  rule  is  not  inflexible.  It  yields  whenever,  taking  all  the  particulars  of  the 
deed  together,  it  would  be  absurd  to  apply  it.  For  instance,  if  the  rejection 
of  a  call  for  a  monument  would  reconcile  other  parts  of  the  description,  and 
leave  enough  to  identify  and  render  certain  the  land  which  the  sheriff  intended 
to  convey,  it  would  certainly  be  absurd  to  retain  the  false  call,  and  thus  defeat 
the  conveyance.  Greenleaf,  in  his  Treatise  on  Evidence  (vol.  i,  sec.  301),  in  speak- 
ing on  this  subject,  in  effect  says,  that  where  the  description  in  the  deed  is  true  in 
part,  but  not  true  in  every  particular,  so  much  of  it  as  is  false  is  rejected,  and 
the  instrument  will  take  effect  if  a  sufficient  description  remains  to  ascertain 
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ks  application.  Applying  this  rule  to  the  subject-matter  of  this  deed,  we  do. 
not  think  there  is  any  difficulty  in  reaching  the  conclusion  that  the  description 
is  saflSciently  certain  to  pass  the  title  to  the  land. 

The  court  below  found,  among  other  things,  that  if  the  courses  and  distances, 
being  the  field-notes  of  the  survey,  are  followed  from  the  point  of  beginning,^ 
changing  east  into  west  in  the  last  course,  the  lines  would,  by  cloaing,  embrace/ 
the  tract  of  land  sued  for,  and  correspond  with  all  the  other  calls  and  monu-^ 
ments  mentioned  in  the  deed,  except  that  there  would  be  a  departure  at  nearly 
right  angles  from  the  partition  fence  at  the  beginning  of  the  call  K.  4tli^  £. 
127  chains,  and  the  lines  would  not  extend  to,  nor  in  any  manner  correspond 
with,  the  north  boundary  of  the  rancho  Sal  Si  Puedes.  There  are,  therefore, 
three  descriptive  errors,  which,  if  removed  from  the  deed,  would  harmonize  all 
other  particulars  in  iU  and  leave  enough  words  of  description  to  identify  the 
demanded  premises.  These  errors  will  be  noticed  in  the  order  stated  by  the 
cjurt.  The  deed  closes  with  these  words:  "And  thence  south  ^V  87'  E.  17.32 
chains  to  the  place  of  beginning.'^  This  distance  was  correct,  and  so,  except  in 
one  particular,  was  the  course.  It  should  have  been  west  instead  of  east.  To  fol- 
low the  course  as  given  would  manifestly  not  close  the  lines  of  the  survey ;  and 
as,  other  things  being  equal,  boundaries  prevail  over  courses,  the  court  rejected 
the  latter  and  adopted  the  former  as  the  true  description  in  this  particular. 
This  was  so  obviously  right  that  further  comment  is  unnecessary. 

The  next  error  relates  to  the  "  fence  along  the  lino  of  partition."  There  is 
a  call  for  this  fence  as  a  boundary  during  the  running  of  seven  courses;  but  it 
is  plainly  a  false  call,  after  the  sixth  course  has  been  run,  for  the  seventh  course 
departs  at  nearly  right  angles  from  the  line  of  the  fence,  and  if  this  course  be 
rejected  and  the  call  for  the  fence  retained,  none  of  the  other  calls  in  the  deed 
can  be  complied  with,  and  the  instrument  is  wholly  unintelligible.  On  the 
contrary,  if  this  course  be  accepted  as  the  true  description,  and  thd  call  for  the 
fence  be  discarded  at  the  termination  of  the  sixth  course,  there  is  no  difficulty 
of  harmonizing  the  other  parts  of  the  deed,  with  the  exception  of  the  northern 
boundary,  and  the  difficulty  there,  we  think,  can  be  easily  removed.  It  would 
therefore  be  manifestly  wrong,  not  to  say  absurd,  to  retain  the  call  for  the 
fence,  and  reject  the  call  for  the  course  and  distance.  The  reason  why  monu- 
ments, as  a  general  thing,  in  the  determination  of  boundaries  control  courses 
and  distances,  is,  that  they  are  less  liable  to  mistakes;  but  the  rule  ceases  with 
the  reason  for  it.  If  they  are  inconsistent  with  the  calls  for  other  monuments, 
and  it  is  apparent  from  all  the  other  particulars  in  the  deed  that  they  were  in- 
advertently inserted,  the  reason  for  retaining  them  no  longer  exists,  and  they 
will  be  rejected  as  false  and  repugnant.  This  applies  with  equal  if  not  greater 
force  to  the  last  and  main  error  in  this  deed.  Adopting  the  seventh  course  as 
the  true  description,  the  calls  in  the  deed  proceed  as  follows:  "N.  47^°  £.  127 
chains  to  the  north  boundary  of  the  rancho  Sal  Si  Puedes  on  the  mountains^ 
thence  along  said  north  boundary  the  following  courses,"  etc. 

The  calls  for  these  boundaries  are  equally  false  and  mistaken  with  the  call 
for  continuing  the  line  along  the  partition  fence,  as  is  clearly  shown  in  the 
findings  of  fact  by  the  court  below.  There  are  two  ranges  of  mountains  in 
the  direction  of  the  course  N.  47^*^  £.  The  summit  of  the  first  range  is.  the 
northeriy  boundary  line  between  the  counties  of  Santa  Cruz  and  Santa  Clara^ 
and  both  the  summit  and  county  line  are  about  the  distance  of  one  hundred 
and  twenty-seven  chains  from  the  point  in  the  partition  fence  where  the  course 
X  47i^  E.  begins.  There  is  another  range  of  mountains  in  the  same  northerly 
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direction,  in  the  county  of  Santa  Clara,  about  three-quarters  of  a  mile  beyond 
the  summit  of  the  first  range,  and  the  northerly  boundary  of  the  rancho  Sal 
Si  Paedes  is  on  this  range  of  mountains. 

The  calls  for  courses  and  distances  run  along  the  summit  of  the  first  range, 
and  do  not  apply  to  the  second.  Besides  this,  if  the  summit  of  the  first  be 
treated  as  the  boundary  intended  to  be  called  for,  all  other  calls,  monuments, 
courses  and  distances  in  the  deed  completely  harmonize,  except  the  two  descrip- 
tive errors  which  have  already  been  corrected,  and  the  lines  inclose  a  tract  of 
the  precise  number  of  acres  sued  for,  lying  wholly  within  the  county  of  Santa 
Cruz.  But  if  the  call  for  'Hhe  north  boundary  of  the  rancho"  be  retained  as 
the  true  description,  there  is  not  only  conflict  with  all  the  remaining  courses 
and  distances,  but  all  the  subsequent  monuments  mentioned  in  the  deed,  and 
the  lines  would  not  inclose  the  land  in  controversy,  nor,  indeed,  any  other. 
With  all  these  facts  to  rest  upon,  is  not  the  conclusion  irresistible  that  the 
words  of  the  call  at  the  end  of  the  course  N.  47^**  E.  127  chains  —  to  wit,  "  the 
north  boundary  of  the  rancho  Sal  Si  Puedes  on  the  mountains,"  and  "  along 
said  boundary  the  following  courses"  —  were  mistakenly  inserted,  and  should 
be  rejected?  Rejecting  them,  with  the  other  particulars  we  have  named,  from 
the  deed  as  false  and  inconsistent  with  the  other  parts  of  the  description  which 
are  true,  and  of  themselves  suSioient  to  make  a  complete  instrument,  we  are 
able  to  give  effect  to  this  judicial  sale,  according  to  the  plain  and  manifest 
meaning  of  the  officer  who  bad  it  in  charge. 

It  is  rare,  where  so  many  field-notes  of  the  survey  of  an  irregularly  shaped 
tract  of  land  are  incorporated  in  a  deed,  that  there  are  so  few  mistakes.  The 
courses  and  distances  in  this  deed  are  numerous,  and  are  all  correct,  except  the 
last;  and  there  the  only  error  is  in  the  course,  which  is  easily  corrected,  as 
the  call  is  for  the  post  where  the  survey  begins.  And  these  courses  and  dis- 
tances inclose  the  identical  land  in  dispute.  In  such  a  case  it  would  be  wrong 
to  let  two  false  boundaries  stand  in  order  to  defeat  a  conveyance.  It  is  proper 
to  remark  that  a  map  will  accompany  the  report  of  this  case  so  as  to  make 
this  opinion  intelligible. 

Judgment  affirmed. 

JONES  V.  JOHNSTON. 
(18  Howard,  150-158.    1855.) 

Opinion  by  Mr.  Jxtstick  Nelson. 

Statemeut  of  Facts. — This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  district  of  Illinois.  The  suit  below  was  an  action  of 
ejectment,  brought  by  Johnston,  against  Jones  and  Marsh,  to  recover  a  tract  of 
alluvial  land  in  the  city  of  Chicago,  formed  in  Lake  Michigan,  adjoining  the 
north  pier  of  Chicago  harbor,  and  which  is  claimed  as  an  accretion  to  water 
lot  No.  34,  in  Kinzie's  addition.  The  defendant,  Jones,  is  owner  of  lot  No.  35, 
in  said  addition,  lying  east,  and  adjoining  34,  and  between  that  and  the  lake. 
Soth  parties  claim  under  Eobert  A.  Kinzio,  the  patentee  of  the  north  frac- 
tional section  10,  in  township  30,  which  was  situate  in  the  bend  of  the  Chicago 
river,  at  its  mouth,  and  bounded  southerly  by  that  river,  and  easterly  by  the 
Michigan  lake.  Kinzie,  the  patentee,  in  February,  1833,  laid  out  an  addition 
to  the  town  of  Chicago  upon  this  fractional  section,  and  made  a  plat  of  the 
same,  which  was  recorded  in  the  recorder's  office  of  the  county,  on  the  18th 
of  January,  1834,  according  to  the  requirements  of  the  laws  of  the  state^of 
Illinois.    On  this  plat,  lot  No.  34  is  one  of  a  series  of  water  lots,  bounded  on 
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the  south  side  of  North  "Water  street,  sixty  feet,  as  its  northerly  boundary,  and 
is  included  within  lines  dropped  from  the  fixed  corners  on  that  street  at  right 
angles  with  the  same,  and  extended  until  they  intersect  the  lake  shore.  Lot 
No.  35  is  the  next  lot  east,  of  the  same  width,  on  Water  street,  and  extended 
in  like  manner  to  the  lake,  its  west  line  being  the  east  line  of  34. 

On  the  25th  of  February,  1833,  E.  A.  Kinzie  conveyed  to  John  II.  Kinzie 
several  lots  in  this  addition,  and,  among  others,  lot  No.  35.  And  on  the  1st  of 
September,  1834,  John  H.  conveyed  the  same  to  Jones,  the  defendant,  describ- 
ing it  in  the  deed  as  in  Kinzie's  addition,  and  as  "  being  water  lot  No.  35,'*  etc., 
''agreeably  to  the  town  plat,  recorded  in  the  office  of  the  recorder  of  the  said 
county  of  Cook,  to  which  reference  may  be  had  if  necessary."  On  the  22d  of 
October,  1835,  R  A.  Kinzie  conveyed  to  Johnston,  the  plaintiff,  lot  No.  34,  de- 
scribing it  as  lying  in  Kinzie's  addition,  and  known  as  water  lot  No.  34,  "  as 
will  more  fully  appear,  reference  being  had  to  said  plat  as  recorded  in  the 
recorder's  office  of  the  town  of  Chicago,  in  the  county  of  Cook,"  etc. 

In  the  summer  of  1833,  the  general  government  commenced  the  construction 
of  the  harbor  of  the  city  of  Chicago,  which  is  formed  by  an  erection  of  two 
piers  across  this  fractional  section  10,  from  the  curve  of  the  Chicago  river,  as 
it  takes  a  direction  southerly  to  the  lake,  and  for  a  considerable  distance  into 
the  lake,  the  eflfect  of  which  was  to  turn  the  river  from  its  sweep  southerly  across 
the  sand-bar  to  the  waters  of  the  lake  between  the  two  piers,  and  thus  open- 
ing a  passage  for  vessels  into  the  town.  The  south  pier  was  built  in  1833,  and 
the  north  in  1834.  The  harbor  thus  constructed  divided  several  of  the  lots  in 
Kinzie's  addition  that  bounded  on  Water  street,  east  and  west,  and,  among 
others,  as  is  claimed  by  the  defendant.  No.  34,  leaving  a  part  of  it,  as  originalU^ 
laid  out,  south  of  the  harbor.  Since  the  construction  of  the  harbor  and  exten- 
sion of  the  piers  into  the  waters  of  the  lake,  the  shore  above,  or  north  of  the 
piers,  has  greatly  changed,  the  firm  land  having  increased  by  the  washing  up 
of  sand  and  earth,  and  the  recession  of  the  waters,  to  the  extent  of  some 
twelve  hundred  feet  in  width,  and  for  a  considerable  distance  in  length  north- 
ward along  the  shore.  The  present  suit  is  brought  to  recover  a  portion  of  this 
alluvion  or  new-formed  land  as  an  increment  or  accession  to  lot  No.  34.  The 
plaintiff  claims  that  a  part  of  its  southern  termination  on  the  lake  was  north 
of  the  piers,  and  contiguous  to  the  new-formed  land,  and  therefore  entitled  to 
its  share  of  the  increment.  The  defendant  contends  that  no  part  of  its  bound- 
ary was  on  the  lake  north  of  the  harbor,  and  therefore  no  part  connected  with 
or  adjoining  this  land  newly  formed.  On  the  contrary,  that  part  of  his  own 
lot.  No.  35,  which  lies  between  34  and  the  lake,  was  bounded  on  the  lake  south 
of  the  north  pier,  and  hence  cut  off  No.  34  from  any  portion  of  the  alluvial 
accession. 

.^  292.  Lands  conveyed  and  described  by  reference  to  a  recorded  plat 

The  plaintiff  insisted,  on  the  trial,  that  the  plat  of  Kinzie's  addition,  as  re- 
corded in  the  recorder's  office  in  January,  1834,  was  incorrect,  and  produced 
what  was  claimed  to  be  the  original,  but  which  was  not  recorded  when  the 
conveyances  of  the  lots  in  question  were  executed.  According  to  this  original 
plat,  as  the  side  lines  were  laid  down,  lot  No.  34  appeared  to  be  partially 
bounded  on  the  lake  north  of  the  harbor.  In  this  respect  it  differed  from  the 
plat  recorded;  as,  according  to  the  side  lines  as  there  extended,  its  entire 
boundary  on  the  lake  was  south  of  the  harbor.  In  laying  out  the  addition 
by  the  surveyor  in  1833,  the  only  lines  of  tho  lots  run  out  or  measured  on  the 
ground  were-those  butting  on  Water  street,  the  north  lines  of  the  lots.     The 
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side  lines  depend  upon  their  protraction  on  the  plat  of  the  addition,  and  which, 
as  we  have  already  said,  were  formed  by  dropping  them  at  right  angles  from 
the  corners  on  Water  street,  and  extending  them  till  they  intersected  the  lake. 
And  even  the  lake  shore,  as  laid  down  on  the  plat  ^~ as  appears  from  the  testi- 
mony of  the  surveyor  — was  ascertained  without  survey  or  measurement,  and 
with  little  more  accuracy  than  could  be  obtained  from  the  eye.  The  case  was 
a  good  deal  embarrassed  on  the  trial,  arising  out  of  the  evidence  in  respect  to 
this  original  plat,  and  some  consideration  and  effect  were  given  to  it  by  the 
court  in  submitting  it  to  the  jury.  We  think  the  court  erred  in  admitting  it 
as  evidence  to  control,  or  in  any  way  to  affect,  the  recorded  plat.  Both  lots  in 
controversy  were  conveyed  with  express  reference  to  that,  and  without  such 
reference  there  is  not  a  sufficient  description  given  in  the  deeds  of  the  bound- 
aries to  admit  of  a  location  of  either.  If  there  was  in  fact  any  error  or  mis- 
take in  this  reference,  by  way  of  description  of  the  premises  conveyed,  the 
remedy  was  in  chancery  to  reform  the  deed.  So  long  as  that  remained  unre- 
formed,  the  description  of  the  lot  by  the  reference  to  the  recorded  plat  was 
conclusive  upon  the  parties. 

§  293«  I^ect  of  a  description  referring  to  a  recorded  plat. 

The  acts  of  the  state  of  Illinois  regulating  the  laying  out  of  town  lots,  and 
the  recording  of  the  plats  of  the  same,  were  supposed  by  the  court  below  to 
have  a  bearing  upon  the  questions  involved,  and  influenced  the  instructions 
given  and  refused  to  the  jury.  It  seemed  to  be  admitted  that  the  plat  re- 
corded did  not  conform  in  all  respects  to  the  requirement  of  the  statutes.  But 
it  is  not  pretended  that  the  omission  in  any  way  operated  to  invalidate  the 
deeds,  or  affect  prejudicially  the  rights  of  the  parties  under  them.  Both  par- 
ties stand  upon  the  same  footing  in  this  respect,  as  each  claims  under  the  same 
survey  of  the  town,  and  by  reference  to  the  same  plat.  We  do  not  perceive 
that  these  acts  of  the  state  have  any  material  bearing  upon  the  case,  and 
should  not  have  been  allowed  to  influence  the  trial.  If  the  description  in 
the  deeds  was  sufficiently  certain,  by  a  reference  to  the  plat  on  record,  to  iden- 
tify and  locate  the  lots,  the  title  passed  to  the  grantees,  whether  the  plat  con- 
formed to  the  acts  of  the  legislature  or  not.  This  is  all  that  was  material  so 
far  as  the  plat  is  concerned. 

The  court,  in  instructing  the  jury,  observed  that  the  controversy  turned  upon 
the  length  of  the  line  dividing  lot  84  from  35,  before  the  north  pier  was  con- 
structed—  that  whether  in  point  of  fact  it  touched  the  shore  of  the  lake  before 
it  reached  the  pier,  or  the  place  where  the  pier  was;  in  other  words,  whether 
.there  was  any  water  line  of  lot  34  north  of  the  north  pier,  and  if  so,  what  was 
the  extent  of  the  water  line.  Again,  the  court  charged,  after  adverting  to  the 
recorded  plat,  and  to  the  question  whether  or  not  it  was  made  in  conformity 
to  the  statutes  of  Illinois,  that  if  the  jury  should  flnd  the  plat  was  not  so  made 
and  recorded,  then  they  should  determine,  under  all  the  evidence  in  the  case, 
whether  or  not,  prior  to  the  construction  of  the  north  pier,  the  dividing  line  be- 
tween lots  34  and  35  touched  the  water  at  a  point  north  of  where  the  north 
pier  was  subsequently  placed ;  if  it  did,  then  the  court  was  of  opinion  that  the 
owner  of  84  had  a  right  to  follow  the  water  as  the  accretions  were  formed  on 
his  water  line. 

In  these  instructions  we  think  the  court  erred.  As  we  have  seen,  this  lot 
No.  34  was  conveyed  to  the  plaintiff  the  22d  October,  1835,  and  described  as 
included  within  side  lines  dropped  at  right  angles  from  the  northwest  and 
northeast  corners  on  Water  street,  which  were  sixty  feet  apart,  and  fixed,  and 
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extended  in  right  lines  till  they  intersected  the  shore  of  the  lake  below.  The 
boundaries,  therefore,  including  and  locating  the  lot,  were  specific  and  complete. 
The  north  boundary  was  marked  on  the  south  side  of  Water  street;  the  side 
lines  extended  according  to  the  plat  at  right  angles  from  Water  street  to  the 
lake;  the  lake  wais  the  southern  boundary  which  closed  the  lines  of  the  lot. 

§  294.  Accretions  to  land  fronting  on  a  lake. 

Xow,  in  order  to  determine  what  land  was  conveyed  to  the  plaintiff  by  his 
deed  of  22d  October,  1835,  all  that  was  necessary  was  to  locate  the  lot  upon 
the  ground  in  conformity  to  the  description  at  that  date.  The  calls  in  the  deed 
having  reference  to  the  plat  furnished  the  necessary  data  for  the  location. 
There  was  the  fixed  line  north  on  the  ground,  the  lake,  a  natural  object,  south, 
and  the  lot  inclosed  between  two  lines  extending  at  right  angles  from  the  cor- 
ners on  Water  street  to  the  lake.  If  the  call  for  the  southern  boundary,  instead 
of  being  a  lake,  which  is  a  shifting  line,  had  been  a  permanent  object,  such  as 
a  street  or  wall,  there  could  not  be  two  opinions  as  to  the  location.  And  yet 
the  water  line,  though  it  may  gradually  and  imperceptibly  change,  is  just  as 
fixed  a  boundary  in  the  eye  of  the  law  as  the  former.  I  speak  not  now  of 
sudden  and  considerable  changes,  which  are  governed  by  different  principles. 
The  court  below,  as  appears  from  the  instructions  referred  to,  assumed  that  lot 
Xo.  34  should  be  located  on  the  ground  as  of  the  time  of  the  survey  and  plat 
of  February,  1833,  some  two  yeara  and  nine  months  previous  to  the  conveyance 
to  the  plaintiff,  and  not  at  the  date  of  that  conveyance;  and  if  at  that  time 
the  dividing  line  between  34  and  35  would  strike  the  lake  north  of  where  the 
north  pier  of  the  harbor  was  subsequently  built,  so  as  to  give  a  like  boundary  at 
that  time  above  the  pier,  the  plaintiff  would  be  enabled  to  take  under  his  deed 
not  only  lot  34,  as  laid  down  on  the  plat,  but  all  subsequent  accretions  by  allu- 
vion or  dereliction,  whatever  might  be  the  extent  of  the  new-formed  land.  By 
the  like  assumption  and  process  of  reasoning,  if  the  present  plaintiff  should 
convey  the  lot  with  the  same  specific  boundaries,  the  north  line  sixty  feet  on 
Water  street,  and  side  lines  extending  at  right  angles  to  the  lake,  the  deed  would 
carry  with  it  the  whole  of  the  new-made  land  outside  the  lines  of  the  deed 
which  IS  now  in  dispute  —  it  being  a  tract  from  one  hundred  and  thirty  to  two 
hundred  and  twenty-two  feet  one  way,  and  some  twelve  hundred  the  other. 

Xow,  one  answer  to  this  assumption  is  that  a  grantee  can  acquire  by  his  deed 
only  the  lands  described  in  it  by  metes  and  bounds,  and  with  sutiicient  certainty 
to  enable  a  person  of  reasonable  skill  to  locate  it,  and  cannot  acquire  lands 
ontside  of  the  description  by  way  of  appurtenance  or  accession.  Lord  Coke 
says:  "  A  thing  corporeal  cannot  properly  be  appurtenant  to  a  thing  corporeal, 
nor  a  thing  incorporeal  to  a  thing  incorporeal."  Coke  Litt.,  121,  B.  And  this 
court,  in  Harris  v.  Elliott,  10  Pet.,  54,  after  approving  of  the  maxim  of  Coke, 
observed  that,  according  to  this  rule,  land  cannot  be  appurtenant  to  land.  In 
the  case  of  Jackson  v.  Hathaway,  15  Johns.,  454,  the  court  say,  a  mere  ease- 
ment may,  without  express  words,  pass  as  an  incident  to  the  principal  object  of 
the  grant;  but  it  would  b3  absurd  to  allow  the  fee  of  one  piece  of  land  not 
mentioned  in  the  deed  to  pass  as  appurtenant  to  another  distinct  parcel  which 
is  expressly  granted  by  precise  and  definite  boundaries.     See,  also,  7  Mass.,  C. 

Land  gained  from  the  sea  either  by  alluvion  or  dereliction,  if  the  same  be  by 
little  and  little,  by  small  and  imperceptible  degrees,  belongs  to  the  owner  of  the 
land  adjoining.  2  Bl.  Com.,  261-2.  If,  therefore,  the  rule  be  as  supposed  by 
the  court  below,  that  the  boundaries  of  lot  34  must  be  taken  as  it  would  have 
been  located  at  the  time  of  the  plat,  and  the  southern  limit  to  stop  at  the  water 
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line  as  it  then  existed,  and  the  subsequent  gain  by  alluvion  or  dereliction  to  pass 
as  appurtenant  to  the  land  conveyed,  the  grantee  would  find  it  difficult  upon 
this  construction  to  reach  the  lake  at  all.  Certainly  he  could  not,  if  the  water 
line  as  it  then  existed  is  to  be  deemed  the  southern  limit,  as  described  in  his  deed, 
provided  alluvial  accretions  had  taken  place  between  the  survey  and  plat  and 
the  date  of  the  deed.  The  land  thus  formed  belonged  to  the  adjoining  owner 
for  the  time  being,  and  we  have  seen  that  the  deed  would  not  pass  it  as  appur- 
tenant or  incidental  to  the  land  granted.  But  the  true  answer  to  the  position 
assumed,  and  which  governed  the  trial  below,  is,  that  the  water  boundary  on 
the  lake  is  to  be  deemed  the  true  southern  boundary  of  the  lot  at  the  date  of 
tl;e  conveyance,  as  much  so  as  North  Water  street  was  its  northern  boundary. 
And  the  plaintitf  is  carried  by  his  deed  to  it,  not  because  of  the  alluvial  deposit, 
if  any,  between  the  water  line  at  the  time  of  the  survey  and  plat  and  the  line 
at  the  date  of  the  deed,  having  passed  as  appurtenant  to  the  lot,  but  because 
one  of  the  calls  given  in  the  deed  requires  that  the  side  lines  should  be  thus 
extended.  Any  alluvial  accretions  since  the  deed  belong  to  the  plaintiff  as 
owner  of  the  adjoining  land.  Any  past  accretions  belonged  to  the  then  owner, 
and  whoever  sets  up  a  title  to  them  must  show  a  deed  of  the  same,  as  in  the 
case  of  any  other  description  of  land. 

The  case  of  Lamb  v.  Rickets,  11  Ohio,  311,  exemplifies  the  principle  for 
which  we  are  contending.  The  defendant  had  agreed  to  convey  a  piece  of  land 
called  the  Hamlin  lot,  containing  forty-two  acres,  more  or  less,  and  also  two 
other  small  lots  of  ten  acres,  with  a  proviso,  if  the  Hamlin  lot  and  the  two 
others  contained  more  than  fifty-two  acres,  the  excess  was  reserved.  The  de- 
fendant conveyed  the  Hamlin  lot,  and  refused  to  convey  the  other  two.  A 
bill  was  filed  to  compel  a  conveyance.  The  Hamlin  lot  was  bounded  by  one  of 
its  lines  on  the  bank  of  the  Tuscarawas  river,  and  had  been  originally  con- 
veyed to  the  defendant,  and  by  him  to  the  plaintiff,  as  containing  forty-two 
acres,  more  or  less.  The  defense  set  up  to  the  bill  was  that,  before  the  defend- 
ant conveyed  the  lot  to  the  plaintiff,  large  accessions  had  been  made  from  the 
river  to  the  lot,  and  that  these  alluvial  formations  made  up  the  quantity  of 
fifty-two  acres.  The  plaintiff  claimed  that  the  quantity  should  be  determined 
according  to  the  old  boundary  of  the  lot  upon  the  bank  of  the  river,  which 
would  be  but  some  forty-two  acres.  But  the  court  held  that  the  question  was 
not  as  the  bank  of  the  river  was  twenty-five  or  thirty  years  ago,  but  as  it  was 
when  the  Hamlin  tract  was  conveyed  to  the  plaintiff,  and  estimated  the  quan- 
tity of  land  conveyed  accordingly.  The  case  of  Giraud  v.  Hughes,  1  Gill  <fe 
J.,  249,  asserts  a  similar  principle.  There  Gist's  inspection,  a  grant  as  early  as 
1732,  was  bounded  by  one  of  its  lines  in  the  waters  of  the  Patapsco  river, 
afterwards  a  basin  of  Baltimore;  the  lines,  however,  were  given  in  the  grant 
by  courses  and  distances,  and  did  not  call  for  the  river.  Hughes  held  under 
this  grant  by  deed  in  1782. 

Before  1812,  the  waters  of  the  Patapsco  had  gradually  receded,  and  formed 
a  body  of  firm  land,  which  had  been  surveyed  and  patented  by  the  state  to  the 
plaintiff.  The  question  was,  whether  or  not  Hughes  was  entitled  to  this,  allu- 
vial deposit  as  the  adjoining  owner  to  the  river.  It  was  not  doubted  by  the 
counsel  or  court  but  that,  if  the  grant  of  Gist's  inspection  had  been  bounded 
on  the  river,  this  boundary  of  the  tract  would  have  included  the  land  made  by 
the  recession  of  the  water;  and  the  court  even  held  that,  as  the  original  loca- 
tion of  the  tract  extended  into  the  river,  it  entitled  those  holding  under  it  to 
the  land,  on  the  ground  that  the  principle  governing  these  alluvial  accretions 
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gave  them  to  the  adjoining  owner.  In  other  words,  the  description  in  the  orig- 
inal grant  gave,  in  legal  effect,  to  the  grantee,  a  water  boundary;  and,  if  so, 
the  boandary  included  the  accretions.  The  jury,  therefore,  in  this  case,  should 
have  been  directed  to  inquire  whether  or  not,  at  the  time  of  the  deed  to  the 
plaintiff,  lot  34  had  a  water  line  upon  the  lake  north  of  the  pier  of  the  Chi- 
cago harbor;  in  other  words,  whether  the  line  between  that  lot  and  No.  35 
struck  the  shore  of  the  lake  before  it  reached  this  pier.  If  it  did,  then  the 
question  would  properly  arise  in  respact  to  its  right  to  a  share  of  the  alluvial 
accretions  formed  since  that  period.  If  it  did  not,  then  no  question  of  the 
kind  could  arise  in  the  case. 

We  think  the  court  also  erred  in  the  rule  laid  down  to  govern  the  jury  in  the 
division  of  the  new-made  land.  That  was,  the  jury  should  ascertain  the  extent 
of  the  water  line  of  34  between  the  piers  and  the  point  where  the  line  dividing 
34  and  35  touched  tlie  water.  They  should  also  ascertain  the  extent  of  the 
water  line  of  the  fraction  of  land  south  of  North  Water  street  and  east  of  35, 
and  also  of  35  to  the  point  dividing  34  and  35;  they  would  then  have  the 
plaintiffs'  and  the  defendant's  front  on  the  lake.  They  must  then  ascertain 
the  front  on  the  lake  shore,  as  it  at  present  exists,  and  divide  that  into  as  many 
eqaal  pwirts  as  there  are  feet  on  the  old  shore  from  North  Water  street  to  the 
piers,  and  give  to  each  of  the  parties  as  many  of  these  parts  as  he  had  feet  on 
the  old  shore,  and  then  draw  a  straight  line  from  the  point  of  division  on  the 
old  lake  shore  to  the  point  thus  determined  as  the  point  of  division  on  the 
present  one. 

We  do  not  perceive  why  North  Water  street  should  have  been  adopted  as 
the  northern  limit  upon  the  old  shore  as  the  basis  in  making  the  division,  as  it 
appears  from  the  evidence  and  maps  that  the  alluvial  accretions  extended  much 
further  north.  The  northern  limit  on  the  old  shore  should  have  been  carried 
as  far  as  the  new-made  land  extended,  as  each  riparian  proprietor  was  entitled 
to  his  proper  share,  and  it  was  essential  that  the  entire  line  be  regarded,  in 
order  that  each  might  obtain  his  proportional  part.  Neither  do  we  perceive 
any  reason  for  excluding  the  pier  shore  of  the  lake  —  that  is,  the  shore  along 
the  line  of  the  piers  —  from  measurement,  in  ascertaining  the  extent  of  the 
newly-made  shore.  If  we  disregard  the  artificial  construction  which  occasioned 
the  accretions,  the  lake  there  is  as  much  new  shore  as  any  other  portion  of  it, 
and  should  have  been  taken  into  the  estimate.  As  no  question  was  made 
below  whether  or  not  the  alluvial  accretions  in  question  were  formed  under 
such  circumstances  as  gave  to  adjoining  owners  a  title  to  them,  we  do  not  in- 
tend to  express  any  opinion  upon  that  question.  The  judgment  of  the  court 
below  is  reversed,  with  directions  that  a  venire  de  novo  issue. 

§  S9&.  Courses  and  distances  must  yield  to  natural  and  ascertained  objects.— A  caU  for 
a  natural  object,  such  as  a  river,  controls  both  course  and  distance.  A  boundary  by  the  bank 
of  a  river  precludes  the  existence  of  any  land  between  the  river  and  river  boundary.  County 
of  St.  Glair  v.  Lovingston,  28  Wall.,  46. 

$  296^  Where  land  is  purchased  bordering  upon  a  non-navigable  stream,  and  where  the 
line  is  meandered  upon  the  stream  for  the  purpose  of  quantity,  and  the  stream  is  intended 
as  the  boundary  of  the  land,  the  uniform  rule  as  to  the  description  of  lands  in  deeds  is  that 
the  great  natural  object  is  to  govern,  and  courses  and  distances  are  to  yield  to  the  object. 
Forsyth  o.  Smale,  7  Bias.,  201,  207. 

g  m.  It  i»  a  general  role,  in  the  interpretation  of  the  descriptive  words  of  deeds  and 
grants,  that  courses,  and  distances,  and  admeasurements,  and  ideal  lines,  should  yield  to 
known  and  fixed  monuments,  natural  or  artificial,  upon  tlie  ground  itself.  This  rule  is  only 
the  adoption  of  the  result  of  the  common  sense  of  mankind,  because  sources  of  mistake 
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may  more  easily  arise  from  the  former  than  from  the  latter,    deareland  v.  Smith,  2  Story, 
218,  288. 

§  208.  If  a  grant  be  made  which  describes  the  land  by  course  and  distance  only,  or  by  nat- 
ural objects  not  distinguishable  from  others  of  the  same  kind,  the  description  by  course  and 
distance  must  govern.    Chinoweth  v,  Haskell,  3  Pet.,  02. 

§  299.  The  possession  of  one  claiming  under  a  deed  which  does  not  describe  the  lands  by 
metes  and  bounds  cannot  be.  considered  as  extending  beyond  his  actual  possession  proved. 
Fraser  v.  Hunter,  5  Cr.  C.  C,  470. 

§  800.  A  grant  of  land  bordering  on  a  road  or  river  carries  the  title  to  the  center  of  the 
river  or  road,  unless  the  terms  or  circumstances  of  the  grant  indicate  a  limitation  of  its  ex- 
tent by  the  exterior  lines.     Banks  v.  Ogden,  2  Wall.,  57,  68. 

§  801.  A  person  owning  the  bed  of  a  stream  of  fresh  water,  and  the  land  upon  both  sides 
of  it,  may  convey  the  bed  of  the  stream,  separate  from  the  land  on  either  side  of  it.  Den  r. 
Wright,  Pet.  C.  C.  64. 

g  802.  Accretions^—  In  determining  the  right  to  accretions  to  land  fronting  a  lake  the 
claimant's  boundaries  are  to  be  taken  as  of  the  date  of  acquiring  title.  Jones  v,  JohnstOD, 
18  How.,  150  (§§  292-294). 

§  808.  In  taking  the  distance  ft'om  one  point  to  another  on  a  large  river,  the  measure- 
ment is  to  be  with  its  meanders,  not  in  a  direct  line.  And  in  ascertaining  a  place  to  be  found 
by  its  distance  from  another  place,  the  vague  words  •*  about,'*  or  *'  nearly,"  and  the  like,  are 
to  be  discarded,  if  there  are  no  other  words  rendering  it  necessary  to  retain  them ;  and  the 
distance  mentioned  is  to  be  taken  positively.    Johnson  v.  Pannel,  2  Wheat.,  208,  211. 

§  804.  Plan  part  of  deed. —  A  plan  of  a  tract  of  land,  referred  to  in  a  deed  for  purposes  of 
description,  will  be  considered  as  part  of  the  deed.    Thomas  v.  Hatch,  3  Sumn.,  170,  180. 

§  805.  Where  a  deed  calls  for  a  plat  to  show  a  boundary  line,  the  existence  of  such  line 
and  its  location  can  be  shown  by  other  evidence.    Deery  v.  Cray,  10  Wall.,  263,  272. 

§  806.  When  a  deed  refers  to  a  plat  for  one  boundary  line  of  a  moiety  of  a  tract  of  land 
which  is  to  be  divided  into  two  equal  parts,  and  the  point  where  the  division  line  commences 
on  one  side  is  given,  there  is  no  ambiguity  on  the  face  of  the  deed  which  will  vitiate  it,  for 
the  line  may  be  accurately  determined  from  the  rest  of  the  description.    Ibid, 

g  807.  After  long  possession  on  each  side  of  a  fence  which  has  been  regarded  as  the  bound- 
ary line  by  the  owners  on  each  side,  the  line  of  such  fence  will  be  i-egarded  as  the  line  called 
for  by  the  plat,  though  it  be  not  proved  that  thi^  line  was  run  by  a  surveyor.     Ibid, 

§  308.  Plat  of  streets. —  A  plat  not  executed,  acknowledged  and  recorded  according  to  the 
laws  of  Blinois  does  not  operate  to  set  apart  for  public  purposes  the  streets  upon  it,  but  only 
as  a  dedication,  the  fee  remaining  in  the  proprietor,  burdened  with  the  public  easement. 
Banks  v,  Ogden,  2  Wall.,  57,  68. 

§  809.  The  designation  of  quantity  in  a  description  of  land  will  not  control  the  bounda- 
ries where  they  are  clearly  indicated.  Yet  where  there  is  doubt  as  to  the  true  description,  it 
may  be  properly  considered.     Field  v,  Columbet,  4  Saw.,  523,  526. 

§  810.  At  common  law,  in  order  to  carry  out  the  presumed  intention  of  the  parties,  the 
court  will  reject  quantity  in  favor  of  metes  and  bounds  when  the  latter  are  so  specific  and 
distinct  as  to  indicate  with  certainty  the  identity  of  the  land  intended  to  be  conveyed.  Tobin 
V.  Walkinshaw,  1  MoAl.,  151,  167. 

§  811.  It  is  a  general  rule  that,  where  there  is  a  specific  description  by  natural  or  artificial 
boundary  lines,  distances  and  quantity  of  contents  must  yield,  if  mistaken,  to  such  lines. 
The  parties  are  presumed  to  contract  with  reference  to  such  known  lines  or  objects;  and  the 
insertion  of  distances  or  measure  of  acres  is  understood  to  be  no  more  than  a  conjectural  or 
probable  estimate.    Wakefield  v,  Ross,  5  Mason,  16,  26. 

§  812.  Land  may  pass  withont  specific  description  in  the  conveyance,  as  under  designa- 
tion of  **  banks,"  **  margins,"  **  tow-paths,"  "  side  cuts,"  etc.,  etc.  Sheets  v,  Selden,*  2  Wall., 
177. 

§  818.  A  grant  of  an  island  called  Eden  passes  the  whole  island,  without  regard  to  the 
courses  and  distances.    Lodge  v,  Lee,  6  Cr.,  237. 

§  814.  Metes  and  bounds  given  in  a  deed  control  the  location,  if  they  can  be  ascertained 
with  certainty,  although  they  give  less  quantity  of  land  than  the  deed  calls  for.  Jackson  v, 
Spragoe,  1  Paine,  494. 

§  815.  More  or  less. —  When  the  land  sold  is  said  to  contain  about  so  many  acres,  be  the 
same  more  or  less,  both  the  grantor  and  grantee  consider  these  words  as  a  representation  of 
the  quantity  which  the  grantor  expects  to  sell,  and  the  grantee  to  purchase.  The  words 
**  more  or  less"  are  intended  to  cover  u  reasonable  exception  or  deficit.  If  the  difference 
between  the  real  and  the  represented  quantity  be  very  great,  both  parties  act  obviously  under 
a  mistake,  which  it  would  be  the  duty  of  a  court  of  equity  to  correct.  Thomas  v.  Perry,* 
Pet.  C.  C,  49. 
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'  §  818.  An  omission  of  tlie  course  of  a  line  on  one  side  of  the  premises  described  does  not 
"Vitiate  the  description,  when  the  omission  can  be  supplied  by  the  data  afforded  by  the  whole 
description.    Morton  r.  Root,  2  Dill.,  813. 

§  817.  If  a  part  of  the  disputed  corners  are  established  by  the  proof,  the  boundary  must 
be  established  by  running  the  courses  and  distances  called  for  so  as  to  include  the  established 
IK>int8.  But  no  other  deviation  from  the  courses  and  distances  called  for  can  be  made  unless 
<?ontrolled  by  objects  called  for  in  the  original  survey.    Nelson  v.  Hall,  1  McL.,  51^,  510. 

§  818.  Wliere  the  different  parts  of  a  description  are  contradictory,  such  part  as  is 
repugnant  may  be  rejected,  if  enough  is  left  plainly  and  clearly  to  designate  the  land  intended 
to  be  conveyed.    Jackson  v,  Sprague,  1  Paine,  494. 

§  819.  Where  there  is  a  latent  ambiguity  in  a  description  of  land  in  a  deed,  and  yet  the 
intention  of  the  parties  can  be  ascertained,  the  misdescription  will  not  vitiate  the  instrument ; 
but  it  will  yield  to  the  clearly  ascertained  intention.  It  is  only  when  the  language,  with  ref- 
erence to  the  actual  facts,  involves  such  fatal  errors  and  mistakes  as  leaves  the  court  without 
reasonable  means  of  ascertaining  the  real  intention,  that  the  instrument  will  be  treated  as  a 
nnllity.    Cleaveland  v.  Smith,  2  Story,  278,  287. 

§  820.  Where  the  description  in  a  deed  is  indefinite,  uncertain  or  ambiguous,  the  construc- 
tion thereof  by  the  parties,  shown  by  their  acts  and  admissions,  is  the  true  one,  unless  the 
contrary  be  clearly  shown.    Reed  v.  Proprietors  of  Locks  and  Canals,  8  How.,  289. 

g  821.  A  misdescription  of  land  in  a  deed  of  settlement  upon  a  wife  will  not  vitiate  the  deed 
'when  the  description  can  leave  no  one  in  serious  doubt  that  the  land  intended  to  be  conveyed 
was  that  in  dispute.    Wallace  v.  Penfield,  16  Otto,  260,  263. 

g  822.  A  recorded  deed,  which  so  misdescribes  the  premises  that  it  is  apparent  there  is  no 
such  tract  of  land  in  the  county,  may  yet  put  a  prudent  man  upon  inquiry  and  compel  him  to 
follow  it  up,  and  to  affect  him  with  notice  of  the  conveyance  of  the  land  intended  to  be  con- 
veyed.    Partridge  t\  Smith,  2  Biss.,  188. 

§  828.  Incurable  uncertainty. — Where  the  description  of  property  conveyed  is  affected  by 
incurable  uncertainty,  the  deed  is  inoperative.    Le  Franc  v.  Richmond,  5  Saw.,  601,  602. 

§  824.  Where  a  tract  of  land  conveyed  by  deed  to  a  vendee  is  wholly  different  in  the  metes 
and  bounds  set  forth  in  the  deed  from  the  land  claimed,  it  is  not  sufficient,  in  order  to  establish 
the  identity  of  the  land,  to  prove  that  only  one  warrant  was  issued  by  the  colonial  governor 
to  the  person  under  whom  both  parties  claim.  Russel  v,  Transylvania  University,  1  Wheat., 
433,438. 

§  825.  Description  aided  aliunde.—  It  is  essential  to  the  validity  of  a  grant  that  there 
should  be  a  thing  granted,  which  must  be  so  described  as  to  be  capable  of  being  distinguished- 
from  other  things  of  the  same  kind.  But  it  is  not  necessary  that  the  grant  itself  should  con- 
tain such  description  as,  without  the  aid  of  extrinsic  testimony,  to  ascertain  precisely  what 
ii  conveyed.  Almost  all  grants  of  land  call  for  natural  objects,  which  must  be  proved  by 
testimony  consistent  with  the  grant,  but  not  found  in  it.  Blake  v,  Doherty,  5  Wheat., 
a^O.  362. 

g  828.  Reputation  Is  admissible  evidence  to  prove  boundaries.  But  wliat  an  individual 
may  have  said  respecting  lines  or  comers  does  not  constitute  public  reputation,  and  is,  there- 
fore, inadmissible  to  prove  a  comer  or  lines.  The  reputation  must  be  general  in  the  neigh- 
borhood.   Nelson  v.  Hall,  1  McL.,  5ia 

$$  827.  Reputation  in  the  neighborhood  as  to  a  corner  boundary  is  not  admissible,  unless 
traditionary  in  its  character,  or  derived  from  ancient  sources,  or  from  persons  who  had  pecul- 
iar means  of  knowing  what  the  reputation  as  to  the  corner  was,  at  an  early  day.  Shutte  v, 
Tbompeon,  15  Wall..  151,  162. 

§  828.  Upon  the  question  whether  a  deed  not  describing  land  by  metes  and  bounds  passed 
a  certain  spring,  hearsay  evidence  was  not  allowed.     Eraser  v.  Hunter,  5  Cr.  C.  C,  470. 

§  829.  Description  by  reference. —  A  deed  which  does  not  give  the  boundaries  of  the  prop- 
erty conveyed,  but  makes  reference  to  a  location  certificate  of  record,  which  contains  a  full 
and  definite  description  of  the  claim,  is  the  same  as  if  the  description  had  been  given  in  the 
deed.  It  matters  not  that  the  location  certificate  was  not  shown  to  be  regular  in  all  respects. 
If  it  gives  a  correct  description  of  the  property,  such  description  is,  by  reference,  incorpo- 
rated in  the  deed.  Harris  v.  Equator  Mining  &  Smelting  Ck).,  8  McC,  14,  18;  8  Fed.  R.,  863, 
865. 

g  880.  Although  a  town  plat  is  defective  and  not  entitled  to  record,  still,  having  been  re- 
corded, it  is  competent  to  refer  to  it  for  description  in  a  deed.  Koonan  v,  Lee,*  2  Black, 
600. 

g  881.  It  is  the  duty  of  the  court  to  give  a  construction  to  a  deed,  so  far  as  the  intention 
of  the  parties  can  be  elicited  therefrom.  But  it  is  still  a  question  of  fact,  to  be  discovered 
from  evidence  dehors  the  deed,  whether  the  lines,  monuments  and  boundaries  called  for  in- 
clude the  premises  in  controversy  or  not;  and  it  necessarily  becomes  a  fact  for  the  jury  to 
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decide,  whether  the  land  in  controversy  ie  included  therein,  or,  in  other  words,  was  intended 
by  the  parties  so  to  be.    Reed  v.  Proprietors  of  Locks  and  Canals,  8  How.,  274,  288. 

§  882.  An  exception  in  a  deed  of  land  conveyed  in  another  deed  is  not  void  for  uncertainty 
if  the  parcel  in  the  deed  mentioned  is  there  described  by  definite  boundaries.  Norton  v. 
Meader,  4  Saw.,  603,  625. 

g  888,  Where  an  exception  is  made  in  the  granting  clause,  the  thing  excepted  is  not 
granted,  and  never  being  granted,  the  exception  is  not  repugnant  to  the  grant  Greenleaf  v. 
Birth,*  6  Pet.,  802. 

g  884.  An  exception  of  "squares,  etc.,  conveyed  solid,  etc.,'*  without  naming  to  whom  or 
when,  is  sufficiently  certain ;  as  that  which  can  be  made  certain  is  certain.    Ibid. 

§  885.  Where  a  deed  conveyed  all  of  a  certain  lot,  except  that  part  of  it  which  the  grantor 
had  previously  conveyed  to  the  grantee,  and  there  was  no  evidence  of  a  prior  deed  to  the 
grantee,  it  was  held  that  the  deed  conveyed  the  wh(^e  lot.    Weld  v.  Madden,*  2  Cliff.,  587. 

g  886.  The  term  *'  appurtenanees,''  both  in  common  parlance  and  in  legal  acceptation,  is 
used  to  signify  something  appertaining  to  another  thing  as  principal  and  which  passes  as  an 
incident  to  the  principal  thing.  Land  cannot  be  appurtenant  to  land.  The  soil  and  f ree- 
hold  of  a  street  does  not  pass  by  virtue  of  the  term  appurtenances.  Harris  v,  Elliott,  10  Pet., 
25,54. 

§  887.  When  a  house  or  store  is  conveyed  by  the  owner  thereof,  everything  then  belonging 
to,  and  in  use  for,  the  house  or  store,  as  an  incident  or  appurtenance,  passes  by  the  grant.  It 
is  implied  from  the  nature  of  the  grant,  unless  it  contains  some  restriction,  tha4/  the  grantee 
shall  possess  the  house  in  the  manner  and  with  the  same  beneficial  rights  as  were  then  in  use 
and  belonged  to  it.    United  States  v,  Apple  ton,  1  Sumn.,  492,  500. 

4:.  Conditions. 
8XJH3(ART — That  grantee  shdU  not  seU  liquors,  §  388.—  Condition  subsequent  g§  839,  340. 

§  888.  A  condition,  that  land  should  revert  to  the  grantor  if  liquors  should  be  sold  by  the 
grantee  on  the  premises  is  valid  and  not  repugnant  to  the  estate  conveyed.  Co  well  v.  Springs 
Company,  §§  841-346. 

§  889.  Such  a  condition  is  a  condition  subsequent,  and  no  entry  by  the  grantor  is  necessary 
to  authorize  him  to  maintain  ejectment.    Ibid. 

§  840.  A  grantee  holding  property  upon  a  condition  subsequent  cannot,  in  defense  to  such 
actipn  upon  a  breach  of  the  condition,  set  up  the  invalidity  of  the  title  conveyed  to  him  by 
the  grantor.    Ibid. 

[Notes.—  See  §§  347-349.] 

OOWELL  V.  SPRINGS  COMPANY. 
(10  Otto,  55-61.     1879.) 

Eeeoe  to  the  Supreme  Court  of  the  Territory  of  Colorado. 

Opinion  by  Mb.  Justice  Field. 

Statement  of  Facti^. —  In  May,  1873,  the  plaintiff  in  the  court  below,  the 
Colorado  Springs  Company,  soW  and  conveyed  to  the  defendant  Cowell  two 
parcels  of  land  situated  in  the  town  of  Colorado  Springs  in  the  then  territory 
of  Colorado.  The  deed  of  conveyance  stated  that  the  consideration  of  its 
execution  was  $250,  and  an  agreement  between  the  parties  that  intoxicating 
liquors  should  never  be  manufactured,  sold,  or  otherwise  disposed  of  as  a  bev- 
erage in  any  place  of  public  resort  on  the  premises.  And  it  was  expressly 
declared  that,  in  case  this  condition  was  broken  by  the  grantee,  his  assigns  or 
legal  representatives,  the  deed  should  become  null  and  void,  and  the  title  to  the 
premises  conveyed  should  revert  to  the  grantor;  and  that  the  grantee  in  accept- 
ing the  deed  agreed  to  this  condition.  The  defendant  went  into  possession  of 
the  premises  under  the  deed,  and  soon  afterwards  opened  a  billiard  saloon  in  a 
building  thereon,  which  became  a  place  of  public  resort  where  he  sold  and  dis- 
posed of  intoxicating  liquors  as  a  beverage.  The  grantor  thereupon  brought 
the  present  action  of  ejectment  for  the  possession  of  the  premises,  the  title  to 
which,  it  claimed,  had  reverted  to  it  upon  breach  of  the  condition  contained  in 
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its  deed,  and  it  recovered  judgment  It  does  not  appear  that  the  company  bad 
made  any  previoas  entry  upon  the  premises  or  any  demand  for  their  possession. 
The  principal  questions,  therefore,  for  our  determination  are  the  validity  of  the 
condition,  and  on  its  breach  the  right  of  the  plaintiff  to  maintain  the  action 
without  previous  entry  or  demand  of  possession. 

§  341.  A  condition  that  land  should  revert  to  the  grantor  if  liquors  should  he 
sold  by  the  gratUee  on  the  premises  is  a  valid  condition. 

The 'Validity  of  the  condition  is  assailed  by  the  defendant  as  repugnant  to 
the  estate  conveyed.  His  contention  is,  that  as  the  granting  words  of  the  deed 
purport  to  transfer  the  land,  and  the  entire  interest  of  the  company  therein,  he 
took  the  property  in  absolute  ownership,  with  liberty  to  use  it  in  any  lawful 
manner  which  he  might  choose.  With  such  use  the  condition  is  inconsistent, 
and  he  therefore  insists  that  it  is  repugnant  to  the  estate  granted.  But  the 
answer  is,  that  the  owner  of  property  has  a  right  to  dispose  of  it  with  a  lim- 
ited restriction  on  its  use,  however  much  the  restriction  may  affect  the  value 
or  the  nature  of  the  estate.  Eepugnant  conditions  are  those  which  tend  to  the 
utter  subversion  of  the  estate,  such  as  prohibit  entirely  the  alienation  or  use  of 
the  property.  Conditions  which  prohibit  its  alienation  to  particular  persons  or 
for  a  limited  period,  or  its  subjection  to  particular  uses,  are  not  subversive  of 
the  estate;  they  do  not  destroy  or  limit  its  alienable  or  inheritable  character. 
Shep.  Touch.,  129,  131.  The  reports  are  full  of  oases  where  conditions  impos- 
ing restrictions  upon  the  uses  to  which  property  conveyed  in  fee  may  be 
subjected  have  been  upheld.  In  this  way  slaughter-houses,  soap-factories,  dis- 
tilleries, livery-stables,  tanneries  and  machine  shops,  have,  in  a  multitude  of 
instances,  been  excluded  from  particular  localities,  which,  thus  freed  from 
unpleasant  sights,  noxious  vapors,  or  disturbing  noises,  have  become  desirable 
as  places  for  residences  of  families.  To  hold  that  conditions  for  their  exclusion 
from  premises  conveyed  are  inoperative  would  defeat  numerous  arrangements 
In  our  large  cities  for  the  health  and  comfort  of  whole  neighborhoods.  The 
condition  in  the  deed  of  the  plaintiff  against  the  manufacture  or  the  sale  of 
intoxicating  liquors  as  a  beverage  at  any  place  of  public  resort  on  the  premises 
was  not  subversive  of  the  estate  conveyed.  It  left  the  estate  alienable  and 
inheritable,  and  free  to  be  subjected  to  other  uses.  It  was  not  unlawful  nor 
against  public  policy,  but,  on  the  contrary,  it  was  imposed  in  the  interest  of 
public  health  and  morality.  A  condition  in  a  deed,  not  materially  different 
from  that  under  consideration  here,  was  held  valid  and  not  repugnant  to  the 
grant  by  the  court  of  appeals  of  New  York  in  Plumb  v.  Tubbs,  41  N.  Y.,  442. 
And  a  similar  condition  was  held  by  the  supreme  court  of  Kansas  to  be  a  valid 
condition  subsequent,  upon  the  continued  observance  of  which  the  estate  con- 
veyed depended.  14  Kan.,  61.  See,  also.  Doe  v.  Keeling,  1  Maule  &  S.,  95, 
and  Gray  v,  Blanchard,  8  Pick.,  283. 

§  342.  Upon  breach  of  a  condition  svbseqiLent  no  entry  of  grantor  is  necessary 
to  authorize  ejectment 

We  have  no  doubt  that  the  condition  in  the  deed  to  the  defendant  here  is 
valid  and  not  repugnant  to  the  estate  conveyed.  It  is  a  condition  subsequent, 
and  upon  its  breach  the  company  had  a  right  to  treat  the  estate  as  having  re- 
verted to  it,  and  bring  ejectment  for  the  premises.  A  previous  entry  upon  the 
premises,  or  a  demand  for  their  possession,  was  not  necessary.  By  statute  in 
Colorado  it  is  sufficient  for  the  plaintiff  in  ejectment  to  show  a  right  to  the 
possession  of  the  demanded  premises  at  the  commencement  of  the  action  as 
heir,  devisee,  purchaser,  or  otherwise.    The  commencement  of  the  action  there 
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stands  in  lieu  of  entry  and  demand  of  possession.  See,  also,  Austin  v,  Cara- 
bridgeport  Parish,  21  Pick.,  215;  Cornelius  v.  Ivins,  2  Dutch.  (N.  J.),  376; 
Ruch  V.  Rock  Island,  97  U.  S.,  693. 

§  343.  Wke7*e  land  has  been  granted  by  patent  to  one  a*  ^^  trustee^'*  without 
mention  of  any  tm«t^  such  description  does  not  prevent  the  legal  title  from  pass- 
ing by  his  conveyance. 

The  other  objections  urged  to  the  title  of  the  plaintiff  are  equally  untenable. 
It  seems  that  its  title  is  derived  through  mesne  conveyances  from  one  Lam- 
born,  to  whom,  in  September,  1870,  a  patent  of  the  United  States  was  issued 
embracing  the  demanded  premises.  This  patent  adds  to  Lamborn's  name  the 
word  "  trustee,''  without  mention  of  any  trust  upon  which  he  is  to  hold  the 
property.  It  is  therefore  contended  that  he  must  be  considered  as  holding  it 
for  some  undeclared  use  of  the  grantor,  and  that  consequently  he  could  not 
convey  it  without  the  consent  or  direction  of  the  latter,  in  this  case  the  gov- 
ernment. But  the  answer  to  this  position  is  given  in  the  patent  itself,  by  the 
recital  that  the  land  was  purchased  by  the  patentee  of  the  government,  thus 
negativing  the  inference  that  the  latter  retained  any  interest  in  the  property 
or  advanced  the  purchase  money.  And  besides,  if  any  trust  was  in  fact 
created,  it  was  for  the  cestui  qice  trusty  and  no  one  else,  to  complain  of  the 
action  of  the  patentee  and  enforce  the  trust ;  it  did  not  prevent  the  legal  title 
from  passing  by  his  conveyance.    Perry,  Trusts,  sec.  334. 

§  344.  The  corporatioiu  of  one  state  are  by  comity  authorised  to  hold  real 
estate  in  another. 

In  March,  1872,  the  patentee  conveyed  the  premises  to  the  National  Land 
Improvement  Company  of  El  Paso  County,  Colorado,  a  corporation  created 
under  the  laws  of  Pennsylvania,  with  power  to  receive,  hold  and  grant  real 
and  personal  property;  explore,  locate  and  improve  lands;  transport  emigrants 
and  merchandise;  construct  bouses  and  buildings;  manufacture,  trade  and 
traffic;  colonize,  organize  and  form  settlements;  operate  mineral  and  other' 
lands,  and  improve  and  work  the  same,  provided  such  lands  be  located  in  Utah, 
Arizona,  or  adjoining  states  and  territories  lying  west  of  the  Mississippi;  and 
to  do  such  acts  as  should  be  necessary  to  promote  the  success  of  the  corpora- 
tion and  the  public  good.  The  defendant  contends  that  this  corporation,  in- 
vested with  these  extensive  powers  to  settle  up  the  country  and  advance  its 
own  interests  and  the  public  welfare,  had  not  the  capacity  to  act  in  the  terri- 
tory of  Colorado,  and  to  hold  and  convey  real  property  there.  By  the  law  of 
March  2,  1867,  then  in  force,  the  legislatures  of  tiie  several  territories  of  the 
country  were  prohibited  from  granting  private  charters,  and  were  only  author- 
ized to  create  by  general  law  corporations  for  mining,  manufacturing  and  other 
industrial  pureuits.  14  Stat.,  426.  His  position  is  that  congress  intended  to 
prevent  the  creation  of  corporations  like  this  one  of  Pennsylvania,  as  the  ex- 
tensive powers  granted  to  it  tended  to  monopolize  landed  estates  for  purposes 
of  speculation,  and  thereby  injure  the  agricultural,  mining  and  manufacturing 
interests  of  the  country ;  and  if  a  domestic  corporation  could  not  be  created 
with  such  powers  for  reasons  of  public  policy,  a  foreign  corporation  could  not 
for  like  reasons  be  permitted  to  exercise  them  in  the  territory.  The  answer  to 
this  position  is  found  in  the  general  comity  which,  in  the  absence  of  positive 
direction  to  the  contrary,  obtains  through  the  states  and  territories  of  the 
United  States,  by  which  corporations  created  in  one  state  or  territory  are  per- 
mitted to  carry  on  any  lawful  business  in  another  state  and  territory,  and  to 
acquire,  hold  and  transfer  property  there  equally  as  individuals.     If  the  policy 
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of  the  state  or  territory  does  not  permit  the  business  of  the  foreign  corpora- 
tion in  its  limits,  or  allow  the  corporation  to  acquire  or  hold  real  property, 
it  must  be  expressed  in  some  affirmative  way;  it  cannot  be  inferred  from  the 
fact  that  its  legislature  has  made  no  provision  for  the  formation  of  similar  cor- 
porations, or  allows  corporations  to  be  formed  only  by  general  law.  Telegraph 
companies  did  business  in  several  states  before  their  legislatures  had  created  or 
authorized  the  creation  of  similar  corporations;  and  numerous  corporations  ex- 
isting by  special  charter  in  one  state  are  now  engaged,  without  question,  in 
business  in  states  where  the  creation  of  corporations  by  special  enactment  is 
forbidden. 

§  345.  Whether  a  corporation  has  properly  a  right  under  state  laws  to  hold 
real  estate  for  a  parti^idar  purpose. 

The  National  Land  and  Improvement  Company,  the  day  following  the  re- 
ceipt of  the  deed  of  Lamborn,  conveyed  the  premises  to  the  plaintiff,  the  Colo- 
rado Springs  Company.  This  company  was  incorporated  in  1871  for  the 
purpose  of  aiding,  encouraging  and  inviting  immigration  to  the  territory,  and 
to  purchase,  hold  and  dispose  of  lands,  town  lots,  mineral  springs  and  other 
property ;  also  to  construct  and  operate  ditches,  wagon  roads  and  railroads,  and 
mills  for  manufacturing  lumber,  and  generally  to  do  all  things  authorized  by 
the  laws  of  the  territory,  which  might  tend  to  accomplish  the  purposes  stated. 
At  that  time  the  legislature  was  restricted,  as  already  mentioned,  in  its  power 
to  create  by  general  law  corporations.  It  was  not  empowered  to  authorize  the 
formation  of  companies  to  aid  and  encourage  immigration,  and  for  that  pur- 
pose to  take,  possess  and  convey  real  property  in  the  territory.  Therefore  the 
defendant  contends  that  the  company  could  not  acquire  a  right  to  the  premises 
in  controversy.  But  the  answer  to  this  position  is  that,  for  some  of  the  pur- 
poses designated  in  the  articles  of  incorporation,  the  law  in  existence  author- 
ized the  incorporation  of  companies;  therefore  the  incorporation  here  was  not 
wholly  illegal :  a  corporate  body  competent  to  exercise  some  of  the  powers 
mentioned  was  created,  and  under  the  statute  of  the  territory  could  acquire 
and  hold  or  convey,  by  deed  or  otherwise,  any  real  or  personal  estate  whatever, 
necessary  to  enable  it  to  carry  on  its  business.  Whether  the  particular  prem- 
ises in  controversy  are  necessary  for  that  business  is  not  important;  that  is  a 
matter  between  the  government  of  the  state,  succeeding  that  of  the  territory, 
and  the  corporation,  and  is  no  concern  of  the  defendant.  It  would  create  great 
inconveniences  and  embarrassments,  if,  in  actions  by  corporations  to  recover 
the  possession  of  their  real  property,  an  investigation  was  permitted  into  the 
necessity  of  such  property  for  the  purposes  of  their  incorporation,  and  the  title 
made  to  rest  upon  the  proof  of  that  necessity.  Natoma  Water  and  Mining 
Co.  V.  Clarkin,  14  CaL,  562. 

§  34  A.  A  grantee  cannot  hold  property  conveyed  to  him^  after  breach  of  condi- 
tion svbsequenty  on  the  ground  that  his  grantor  had  no  title. 

But  there  is  another  and  general  answer  to  this  objection.  The  defendant, 
as  already  stated,  went  into  possession  of  the  premises  in  controversy  under 
the  deed  of  the  plaintiff.  He  took  his  title  from  the  company,  with  a  condi- 
tion that  if  he  manufactured  or  sold  intoxicating  liquors,  to  b3  used  as  a  bever- 
age, at  any  place  of  public  resort  on  the  premises,  the  title  should  revert  to  his 
grantor;  and  he  is  therefore  estopped,  when  sued  by  the  grantor  for  the 
premises,  upon  breach  of  the  condition,  from  denying  the  corporate  existence 
of  the  plaintiff,  or  the  validity  of  the  title  conveyed  by  its  deed.  Upon 
obvioas  principles,  he  cannot  be  permitted  to  retain  the  property  which  he 
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received  upan  condition  that  it  should  be  restored  to  his  grantor  on  a  certain 
contingency  by  denying,  when  the  contingency  has  happened,  that  his  grantor 
ever  had  any  right  to  it.  Gill  v.  Fauntleroy,  8  B.  Mon.  (Ky.),  185;  Miller  v. 
Shackleford,  4  Dana  (Ky.),  287,  288;  Fiteh  v.  Baldwin,  17  Johns.  (K  Y.),  161. 

Judgment  affirmed. 

§  847.  Conditions  in  a  conveyance  are  either  precedent  or  subsequent;  and  as  there  are  no 
teclinical  words  to  distinguish  them,  it  follows  tliat  whether  they  be  the  one  or  the  other  is  a 
matter  of  construction,  and  depends  upon  the  intention  of  the  party  creating  the  estate. 
Precedent  conditions  are  such  as  must  take  place  before  the  estate  can  vest,  and  must  be 
literally  performed.  Subsequent  conditions  are  those  which  operate  upon  estates  already 
created  and  vested,  and  render  them  liable  to  be  defeated  or  forfeited.  Ward  v.  New  En- 
gland Screw  Co.,  1  Cliff.,  565. 

§  848.  Where  a  deed  to  a  town  recited  that  the  land  was  granted  **  to  erect  a  pest-house  " 
upon,  and  the  habfTidum  was  to  hold  **■  for  the  use  aforesaid,  forever,"  but  the  deed  otherwise 
showed  that  the  intention  was  to  convey  an  unconditional  estate,  these  words  were  construed 
as  descriptive  of  the  purpose  which  the  town  had  in  view  in  making  the  purchase,  and  not 
as  creating  a  condition  subsequent  or  a  limitation  of  the  estate.     Ibid, 

^  849.  A  grant  of  land  upon  condition  that  an  institute  be  permanently  located  upon  it, 
between  the  date  of  the  deed  and  the  same  day  of  the  succeeding  year,  is  a  grant  upon  a  con- 
dition  subsequent.  But  the  condition  was  complied  with  and  performed  when  the  trustees 
passed  a  resolution  locating  the  building  on  the  land,  with  the  intention  that  it  should  be  the 
permanent  place  of  conducting  the  business  of  the  corporation.  Mead  v.  Ballard,  7  Wall., 
290. 

5.  Covenants, 

§  850.  Corenant  of  warranty.— It  is  not  necessary  to  use  the  word  "warrant "  in  a  deed, 
to  constitute  a  general  warranty,  if  other  words  of  like  import  are  used.  Kirkendall  r. 
Mitchell,  8  McL.,  144. 

§  851.  Under  an  agreement  to  make  *'  a  good  and  general  warranty  deed,  with  the  fee  sim- 
ple annexed,''  a  covenant  of  seizin  is  not  necessary.    Ibid, 

§  852.  A  covenant  to  warrant  and  defend  such  lands,  in  a  deed  whereby  the  grantor  conveys 
his  right,  title  and  interest,  does  not  enlarge  the  premises.  The  word  lands  can  have  no  other 
effect  than  the  words  in  the  premises  of  the  deed,  which  only  describe  the  right,  title  and 
interest  of  the  grantor.     Lamb  v,  Wakefield,  1  Saw.,  251. 

§  858.  Covenant  by  trustee. —  If  a  trustee  binds  himself  by  a  personal  covenant,  he  is  liable 
at  law  for  a  breach  thereof,  in  the  same  manner  as  any  other  person,  although  he  describe 
himself  as  covenanting  as  trustee ;  for,  in  such  case,  the  covenant  binds  him  personaUy,  and 
the  addition  of  the  words  "  as  trustee  "  is  but  matter  of  description  to  show  the  character  in 
which  he  acts,  for  his  own  protection,  and  in  no  degree  affects  the  rights  or  remedies  of  the 
other  party.    Duvall  v.  Craig,*  2  Wheat.,  45. 

§  854.  A  contract  to  convey  by  general  warranty  may  be  satisfied  by  a  deed  that  does  not 
contain  all  five  of  the  covenants  which  it  should  contain.     Bronson  v,  Cahill,  4  McL.,  19,  21. 

§  855.  Covenant  of  ownership. —  Where  a  party  makes  a  deed  of  land,  covenanting  therein 
to  be  owner  thereof,  and  subsequently  acquires  an  adverse  or  outstanding  title,  it  inures  to 
the  benefit  of  the  grantee  on  the  principle  of  estoppel.    Irvine  v.  Irvine,  9  Wall.,  617,  625. 

§  856.  Joint  corenant. —  A  covenant  in  a  deed  of  several  grantors  against  the  acts  and  in- 
cumbrances of  all  the  parties,  omitting  the  words  **  every  of  them,"  is  construed  as  including 
several  as  well  as  joint  incumbrances.     Duvall  v,  Craig,*  2  Wheat.,  45. 

§  85  ?•  In  case  of  a  joint  covenant  in  a  deed,  a  suit  for  specific  performance  may  be  main- 
tained against  the  heir  of  one  of  the  covenantors,  as  to  the  interest  inherited,  although  such 
heir  is  not  named  in  the  covenant.     Fields  v.  Squires,  Deady,  366,  873. 

g  858.  Covenant  of  seizin.—  If  a  grantee  be  unable  to  obtain  possession,  in  consequence  of 
an  existing  possession  or  seizin  by  a  person  claiming  and  holding  under  an  elder  title,  this  is 
equivalent  to  an  eviction  and  a  breach  of  the  covenant.     Duvall  v,  Craig,*  2  Wheat.,  45. 

§  859.  Where  the  seizin  forms  no  part  of  the  description  of  the  lands  granted,  a  covenant 
of  seizin  applies  as  well  to  the  present  seizin  as  to  the  title.     Thomas  v.  Perry,*  Pet.  C.  C,  49. 

§  860.  An  action  may  be  supported  on  a  covenant  of  seizin  although  the  plaintiff  have 
never  been  evicted ;  and  the  declaration  need  not  aver  an  eviction.  Pollard  v,  D wight,*  4 
Cr.,  421. 

§  861.  On  trial  of  an  action  of  covenant  in  Connecticut  for  breach  of  covenant  of  seizin  of 
land  in  Virginia,  the  question  whether  a  patent  for  the  lands  from  the  state  of  Virginia  is 
voidable  is  not  examinable.    Ibid, 
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§  862.  Parol  testimony  is  not  admiBsible  iki  an  action  on  a  covenant  of  seizin  to  prove  prior 
claim  on  the  land.    Ibid, 

§  888.  Where  an  action  is  brought  in  New  York  upon  a  covenant  of  seizin  contained  in  a 
deed  executed  in  Wisconsin,  by  affixing  a  scroll  instead  of  a  seal  of  wax  or  wafer,  the  proper 
form  of  action  is  not  covenant,  but  assumpait,  as  it  is  an  action  upon  an  unsealed  instrument. 
Le  Roy  r.  Beard,  8  How.,  451. 

§  884.  Ck>Tenant  in  qaitclaim  deed.—  A  clause  in  a  quitclaim  deed,  "and  by  these  presents 
give  them  peaceable  possession  of  the  same,  to  have  and  to  hold  for  their  own  use  and  benefit 
forever,"  is  not  a  covenant  for  quiet  enjoyment,  and  does  not  estop  the  grantor  from  asserting 
an  after-acquired  title.     Lamb  v.  Starr,  Deady,  850,  855. 

§  866.  Exeeptioit  in  covenant.—  A  covenant  against  all  persons  except  the  United  States 
government,  or  those  deriving  title  from  said  government,  does  not  prevent  the  grantor  from 
claiming  under  a  title  subsequently  acquired  from  a  grantee  of  the  United  States.  Lamb  v, 
Wakefield,  1  Saw.,  251. 

§  886.  A  eorenant  which  rons  with  the  land  is  susceptible  of  division  into  as  many  parts 
or  interests  as  the  land  itself  may  be  divided  into,  by  subsequent  successive  conveyances,  and 
suit  may  be  maintained  on  such  covenant  by  a  grantee  of  any  parcel  or  interest.  Fields  v. 
Squires,  Deady.  366,  875.  > 

§  887.  Where  a  grantor  has  taken  possession  under  a  deed,  or  where  he  has  only  a  right  of 
possession,  he  has  a  sufficient  estate  to  carry  the  covenants  in  the  deed  to  his  assignee. 
Ibid, 

§  868.  A  covenant  against  inenmbrances  caused  or  permitted  by  the  grantor  is  not  in  its 
nature  prospective,  but  refers  only  to  incumbrances  existing  at  the  date  of  the  deed.  Lamb 
r.  Kamm,  1  Saw.,  288. 

g  889.  A  covenant  against  the  claim,  right  or  title  of  any  person  claiming  through  the 
grantor  is  in  effect  a  special  covenant  of  non-claim.  It  operates  only  upon  the  estate  which 
the  grantor  had  in  the  premises,  and  does  not  bar  him  from  claiming  them  under  a  title  sub- 
sequently acquired.    Ibid, 

^  870.  Where  a  covenant  Is  general,  and  does  not  specify  the  particular  conveyance  to  be 
made,  the  covenantor  is  not  in  default  until  the  covenantee  has  demanded  such  conveyance 
as  he  deems  himself  entitled  to,  but  a  suit  in  equity  to  enforce  specific  performanoe  may  be 
deemed  a  sufficient  demand.    Fields  v.  Squires,  Deady,  366,  388. 

g  871.  Implied  covenant. —  At  common  law  no  covenant  is  implied  in  a  deed  from  the  use 
of  the  words  **  bargain,  sell  and  convey."    The  grantor  only  undertakes  to  dispose  of  the  . 
right,  title  and  interest  in  the  property.    The  addition  of  the  words  **  estate,  property  and 
demand,  as  well  in  possession  as  in  expectancy,'*  adds  nothing  to  the  legal  effect  of  the  words 
right,  title  and  interest.    Lamb  v,  Kamm,  1  Saw.,  238. 

S  872.  As  to  the  form  of  action  upon  a  covenant,  it  is  immaterial  whether  it  be  implied  in 
a  deed  or  be  incorporated  in  it    Wilson  v,  Griswold,  9  Blatch.,  267,  269. 


VIII.  Proof  of  Deedb. 

g  878.  Copy  of  recorded  deed.—  A  copy  of  a  deed  from  the  land  records  of  the  county 
may  be  read  in  evidence,  without  producing  the  original  or  accounting  for  its  non-production. 
Peltz  V.  Clarke.  2  Cr.  C.  C,  703. 

§874.  A  deed  duly  acknowledged  and  recorded  need  not  be  proved  by  subscribing  wit- 
nesses.   Edmondson  v,  Lovell,*  1  Cr.  C.  C,  103. 

g  875.  The  act  of  the  legislature  of  Tennessee,  declaring  what  should  thereafter  be  received 
in  courts  as  legal  evidence  of  the  authenticity  of  ancient  deeds,  is  not  a  retrospective  law. 
The  registration  being  thus  validated,  copies  of  such  deeds  stand  on  the  same  footing  with 
other  legally  registered  deeds,  of  which  copies  are  made  evidence  by  the  law.  Webb  v.  Den,* 
17  How.,  576. 

g  876.  The  probate  of  a  deed  by  a  witness  upon  oath  before  a  magistrate,  for  the  purpose 
of  having  it  recorded,  and  the  certificate  of  the  magistrate  of  its  due  probate  upon  such  testi- 
mony, are  entitled  to  more  weight  as  evidence  than  the  mere  unexplained  proof  of  the 
handwriting  of  a  witness  after  his  death.    Crane  v.  Morris,*  6  Pet.,  598. 

^877.  A  subecribhig  witness  to  a  deed  may  be  compelled  to  attend  court  to  prove  it,  so  that 
it  may  be  recorded.     Irwin  v,  Dunlap,  1  Cr.  C.  C,  552. 

§  87S.  Lodt  deed. —  Where  a  bill  for  discovery  and  relief  on  the  ground  of  the  loss  of  a  deed 
or  other  instrument  is  not  accompanied  by  an  affidavit  of  the  loss,  advantage  must  be 
taken  of  the  omission  at  the  earliest  stage  of  the  case,  if  at  all.  Answering  over  waives 
objection.    Findlay  v,  Hinde,  1  Pet.,  241,  244. 
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•  S  879.  While  the  law  allows  parol  evidence  of  the  contents  of  a  lost  or  destroyed  deed,  the 
testimony  should  be  of  a  very  clear  and  convincing  nature  in  order  to  justify  a  jury  in  acting 
upon  it,  and  setting  aside  a  valid  record  title  upon  such  proof.  Sacket  v.  McDonnell,  B  Biss., 
894,89(1. 

B,    MORTGAGES  OF  REAL  ESTATE, 


I.  Form  and  Reqxtisites,  §^S  380-402. 
II.  The  Parties,  g§  403-425. 

1.  Who  May  Give  a  Mortgage, 

§§  403-419. 

2.  Who  May  Take  a  Mortgage, 

g$  420-425. 
ni.  What  Mat  be  MoBTaAOED,  §§ 

426-431. 
IV.  Equitable  MoRTOAass,  g^  432- 

447. 
v.  Absolute    Deed   and  Agree- 
ment TO  ReCONVEY,  §§  448-466. 
VI.  Parol  Evidence  to  Prove  an 
Absolute  Deed  a  MoRTOAas, 
§g  467-532. 
VIL  The  Debt  Secured,  g§  533-568. 
VIII.  Insurance,  §s5  569-5S2. 
IX.  Fixtures,  §§  583,  584. 
X.  Registration  as  Affecting 

Priority,  §§  585-619. 
XI.  Notice  as  Affecting,  g§  620-633. 
XIL  Void  and  Usurious  Mortgages, 

gg  634-656. 
XIIL  Mortgagor's  Rights  and  La- 
bilities, g§  657-687. 
Xrv.  Mortgagee's  Rights  and  Ina- 
bilities, g§  688-715. 
XV.  Purchaser's  Rights  AND  Liabil- 
ities, gg  716-727. 
XVL  Assignment  of  Mortgages,  gg 
728-750. 
XVIL  Merger   and    Subrogation,  gg 

751-761. 
XVIIL  Payment  AND  Discharge,  gg  762- 
786. 
XIX.  Redemption,  gg  787-836. 
XX.  Mortgagee's  Account,  gg  837- 
880. 


XXI.  When  the  Right  to  Redeem  is 

Barred,  §§  881-902. 
XXII.  When  the  Right  to  Foreclose 
is  Barred,  §^  903-935. 

XXIII.  Remedies     for     Enforcing    a 

Mortgage,  gg  986-979. 

XXIV.  Foreclosure    by    Entry    and 

Possession,  and  by  Writ  of 
Entry,  g§  980-986. 
XXV.  Parties  to  Equitable  Suits  for 

Foreclosure,  gj5  987-1024. 
XXVI.  Foreclosure  by  Equitable  Suit, 

§§  1025-1033. 
XXVII.  Appointment    of    a   Receiver, 

g^  1039-1045. 
XXVIII.  Strict    Foreclosure,    g^  1046- 
1052. 
XXIX.  Decree  of  Sale,  gg  1053-1064. 
XXX.  Foreclosure  Sales  Under  De- 
crees OF  Court,  §§  1065-1090. 
XXXL  Judgment  in  Equitable  Suit  for 

Deficiency,  gg  1091-1103. 
XXXII.  Power  of  Sale  in  Mortgages 
AND    Deeds    of    Trust, 
gg  1104-1200. 

1.  Nature  and  Operation  of  StuA 

InstrumenU,  gg  1104^-1120. 

2.  Exercise  and  Suspension  of 

t)ie  Power  of  Sale,  gg  1121- 

1140. 
8.  Notice  of  Sale  Under  Power, 

gg  1141-1166. 
4.  Conduct   of  Sale,    gg  1157- 

1182. 
6.  TTTio  May  Purchase  at  Sale 

Under    Power,    gg   118»- 

1200. 


I.  FoBM  AND  Requisites. 

SxjmuLBY --^  Acknowledgment  of  a  mortgage  having  blanks  unfilled,  g  diSO.^  Interlineation 
presumed  to  have  been  made,  when,  g  331.—  Reforming  a  mortgage,  g  882. 


g  880.  There  can  be  no  valid  aoknowledgment  of  a  mortgage  until  all  material  parts  of  the 
instrument  are  written  in,  such,  for  instance,  as  the  name  of  the  grantee,  and  the  amount  of 
the  lien.  Where  a  wife  acknowledges  an  instrument  intended  to  be  a  mortgage  of  her  sepa- 
rate lands,  while  there  are  blanks  for  the  insertion  of  the  mortgagee's  name  and  the  sum 
borrowed,  she  is  not  estopped  from  denying  that  she  signed  and  acknowledged  the  mortgage. 
Drury  v.  Foster,  gg  383-388. 

g  881.  An  interlineation,  if  suspicious  upon  its  face,  is  presumed  to  be  unauthorized.  But 
if  it  is  in  the  same  handwriting  as  the  original  instrument,  and  bears  no  evidence  of  having 
been  made  subsequent  to  the  execution  of  the  instrument,  it  is  presumed  to  have  been  made 
in  good  faith.    Cuz  r.  Palmer,  g  380. 
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FORM  AND  REQUISFTEa  §§  8S2-8S6. 

§  S83.  A  mortgage  may  be  reformed  by  inserting  the  name  of  the  mortgagee  when  this  has 
been  omitted  by  mistake,  and  it  appears  upon  the  face  of  the  mortgage  that  the  consider- 
ation moved  from  the  complainant,  that  it  was  given  to  secure  a  debt  due  to  him,  and  that 
the  omission  of  the  name  was  a  mere  oversight    Parlin  v.  Stone,  §§  890-893. 

rNoTE&—  See  §§  898-402.] 

DRURY  V.  FOSTER 
(3  WaUace,  34-85.    1864.) 

Statement  of  Facts. —  This  was  a  bill  to  foreclose  a  mortgage  given  by 
Foster  and  wife  on  the  separate  property  of  the  wife.  The  money  was  bor- 
rowed for  Foster's  benefit,  and  it  did  not  appear  that  the  wife  ever  received 
any  benefit  from  the  same.  When  the  mortgage  was  drawn  up  it  was  left 
blank  as  to  the  amount  and  the  name  of  the  mortgagee,  and  in  this  form  was 
acknowledged  by  Foster  and  wife.  She  expressed  some  doubt  as  to  the  specu- 
lation in  which  her  husband  was  about  to  engage,  and  intimated  that  she  did 
not  like  to  mortgage  the  land ;  but  she  signed  the  mortgage,  and  the  certifi- 
cate of  acknowledgment  was  drawn  up  in  the  form  required  by  the  statute  of 
Minnesota,  stating  that  the  parties  acknowledged  the  deed  to  be  their  own 
voluntary  act,  and  that  Mrs.  Foster  was  examined  separate  and  apart  from  her 
husband.  Subsequently  Drury  loaned  Foster  $12,800,  and  the  blanks  in  the 
mortgage  were  filled  up  accordingly.  On  a  bill  to  foreclose,  the  bill  was  dis- 
missed as  to  the  wife,  on  the  ground  that  the  deed  was  not  her  deed. 

§  388.  Acknowledgment  of  deed  by  married  woman  in  Minnesota, 

Opinion  by  Me.  Justice  Nelson. 

By  the  laws  of  Minnesota,  an  acknowledgment  of  the  execution  of  a  deed 
before  the  proper  officers,  privately  and  apart  from  her  husband,  by  ^feme 
coeertj  is  an  essential  prerequisite  to  the  conveyance  of  her  real  estate  or  any 
interest  therein.  And  she  is  disabled  from  executing  or  acknowledging  a  deed 
by  procuration,  as  she  cannot  make  a  power  of  attorney.  These  disabilities 
exist  by  statute  and  the  common  law  for  her  protection,  in  consideration  of 
her  dependent  condition,  and  to  guard  her  against  undue  influence  and  restraint. 

§  884«  Married  woman  not  hound  by  a  deed  which  was  acknowledged  in  blanks 
the  deed  being  eubeequenUy  fUed  vp. 

Now,  it  is  conceded,  in  this  case,  that  the  instrument  Mrs.  Foster  signed  and 
acknowledged  was  not  a  deed  or  mortgage;  that,  on  the  contrary,  it  was  a 
blank  paper;  and  that  in  order  to  make  it  available  as  a  deed  or  mortgage,  it 
must  be  taken  to  have  been  signed  and  acknowledged  with  the  design  to  have 
the  blanks  filled  by  the  husband,  or  some  other  person,  before  the  delivery. 
We  agree  —  if  she  was  competent  to  convey  her  real  estate  by  signing  and 
acknowledging  the  deed  in  blank,  and  delivering  the  same  to  an  agent,  with  an 
express  or  implied  authority  to  fill  up  the  blank  and  perfect  the  conveyance  — 
that  its  validity  could  not  well  be  controverted. 

§  885.  Pard  authority  sufficient  to  authorize  alteration  of  sealed  instrument 

Although  it  was,  at  one  time,  doubted  whether  a  parol  authority  was  adequate 
to  authorize  an  alteration  or  addition  to  a  sealed  instrument,  the  better  opinion, 
at  this  day,  is  that  the  power  is  sufficient. 

§  886,  Hank  instrument  not  a  deed. 

But  there  are  two  insuperable  objections  to  this  view  in  the  present  case. 
First,  Mrs.  Foster  was  disabled  in  law  from  delegatrng  a  person,  either  in  writ- 
ing or  by  parol,  to  fill  up  the  blanks  and  deliver  the  mortgage;  and,  second,^ 
there  could  be  no  acknowledgment  of  the  deed  within  the  requisitions  of  the 
Vol,  IX^O  6« 
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statute  until  the  blanks  were  filled  and  the  instrument  complete.  Till  then 
there  was  no  deed  to  be  acknowledged.  The  act  of  ih^feme  covert  and  of  the 
oflBcers  were  nullities,  and  the  form  of  acknowledgment  annexed  as  much  waste 
paper  as  the  blank  mortgage  itself,  at  the  time  of  signing. 

§  387,  Married  women  are  not  hound  by  an  estoppd  in  conveyance  of  their 
property. 

It  is  insisted,  however,  that  Mrs.  Foster  should  be  estopped  from  denying 
that  she  had  signed  and  acknowledged  the  mortgage.  The  answer  to  this  is, 
that  to  permit  an  estoppel  to  operate  against  her  would  be  a  virtual  repeal  of 
the  statute  that  extends  to  her  this  protection,  and  also  a  denial  of  the  disability 
of  the  common  law  that  forbids  the  conveyance  of  her  real  estate  by  procura- 
tion. It  would  introduce  into  the  law  an  entirely  new  system  of  conveyances 
of  the  real  property  of  femes  covert  Instead  of  the  transaction  being  a  real 
one  in  conformity  with  established  law,  conveyances,  by  signing  and  acknowl- 
edging blank  sheets  of  paper,  would  be  the  only  formalities  requisite.  The 
consequences  of  such  a  system  are  apparent,  and  need  not  be  stated. 

§  388,  Conclusiveness  of  officer^ s  certificate  of  acknowledgment 

There  is  authority  for  saying  that,  where  a  perfect  deed  has  been  signed  and 
acknowledged  before  the  proper  officer,  an  inquiry  into  the  examination  of  the 
fefne  covert,  embracing  the  requisites  of  the  statute,  as  constituting  the  ac- 
knowledgment, with  a  view  to  contradict  the  writing,  is  inadmissible;  that  acts 
of  the  officer  for  this  purpose  are  judicial  and  conclusive.  We  express  no  opin- 
ion upon  the  soundness  of  this  doctrine,  as  it  is  not  material  in  this  case.  The 
case  before  us  is  very  different.  There  is  no  defect  in  the  form  of  the  acknowl- 
edgment or  in  the  private  examination.  No  inquiry  is  here  made  into  them. 
The  defect  is  in  the  deed,  which  it  is  not  made  the  duty  of  this  officer  to  write, 
fill  up,  or  examine,  and  for  the  legal  validity  of  which  he  is  no  way  responsi- 
ble. The  two  instruments  are  distmct.  The  deed  may  be  filled  up  without 
any  official  authority,  and  may  be  good  or  bad.  The  acknowledgment  requires 
such  authority.  The  difficulty  here  is  not  in  the  form  of  the  acknowledgment, 
but  that  it  applied  to  a  nonentity,  and  was,  therefore,  nugatory.  The  truth  is, 
that  the  acknowledgment  in  this  case  might  as  well  have  been  taken  and  made 
on  a  separate  piece  of  paper,  and  at  some  subsequent  period  attached  by  the 
officer,  or  some  other  person,  to  a  deed  that  had  never  been  before  the  fem^ 
covert     The  argument  in  support  of  its  validity  would  be  equally  strong. 

Our  opinion  is  that,  as  it  respects  Mrs.  Foster,  the  mortgage  is  not  binding  on 
her  estate.  We  may  regret  the  misfortune  of  the  complainant  from  the  con- 
clusion at  which  we  have  arrived;  but  it  seems  to  us  impossible  to  extend  the 
relief  prayed  for  by  the  bill  of  foreclosure,  without  abrogating  the  protection 
which  the  law  for  ages  has  thrown  around  the  estates  of  married  women. 
Losses  of  the  kind  may  be  guarded  against,  on  the  part  of  dealers  in  real 
estate,  by  care  and  caution;  and  we  think  that  this  burden  should  be  imposed 
on  them,  rather  than  that  a  sacrifice  should  be  made  of  the  rights  of  a  class 
who  are  dependent  enough  in  the  business  affairs  of  life,  even  when  all  the 
privileges  with  which  the  law  surrounds  them  are  left  unimpaired. 

Decree  affirmed,  (a) 

•  I        '  I  ,,  ,  ,  — . —  . 

(a)  Afllnning  Druiy  v.  Foster,*  1  Dili.,  4fi0. 
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COX  V.  PALMER. 
(Circuit  Court  for  Minnesota:  1  McCrary,  431-434     1880.) 

Opinion  by  McCrary,  J 

Statement  op  Facts. —  This  cause  has  been  argued  and  submitted  upon  the 
merits.  It  is  a  suit  brought  to  foreclose  a  mortgage.  Upon  the  face  of  the 
mortgage  there  appears  an  interlineation,  the  words  "block  19"  being  inter- 
lined upon  the  face  of  the  instrument.  Without  these  words  the  property 
described  could  not  be  located.  They  are,  therefore,  material,  and  the  question 
*  is  whether  they  were  inserted  before  the  execution  of  the  mortgage,  or  after- 
wards. This  question  must  be  decided  upon  the  proof,  and  in  view  of  the  law 
applicable  to  such  cases.  The  mortgage  was  twice  recorded.  The  words  in 
question  do  not  appear  in  the  Jlrsi  record,  but  do  appear  in  the  second. 
Several  years  intervened  between  the  first  and  second  recording.  It  is  con- 
tended by  the  defendants  that  the  interlineation  was  made  after  the  first 
recording,  and  without  authority,  while  the  plaintiff  insists  that  the  words 
were  in  the  instrument  as  originally  executed,  and  were  omitted  by  the 
recorder  in  copying  the  same  upon  the  record.  The  only  testimony  offered  by 
the  defendants  is  that  of  Henry  H.  Finley,  one  of  the  defendants,  and  who  is 
the  person  who  drew  the  mortgage.  He  testifies  that  the  words  "block  19" 
were  not  in  the  instrument  when  originally  executed  and  filed  for  record.  But 
the  strength  of  this  testimony  is  greatly  impaired  by  certain  facts  which  are 
in  the  evidence.  In  the  first  place,  Mr.  Finley  has,  since  the  execution  of  the 
mortgage,  become  the  purchaser  of  the  premises,  and  has,  therefore,  a  strong 
interest  in  defeating  the  lien  of  the  mortgage.  Besides,  he  was  the  lawyer  who 
drew  the  mortgage  for  the  mortgagee,  and  the  court  will  not  presume,  in  order 
to  give  additional  weight  to  his  testimony,  that  he  purposely  omitted  these 
material  words  of  description,  or  that  he  accidentally  did  so,  and  afterwards, 
with  knowledge  of  the  mistake,  and  without  informing  his  client  for  whom  he 
had  drawn  the  mortgage,  undertook  to  defeat  the  mortgage  b}^  purchasing  the 
property.  The  court  will  rather  presume  that,  if  the  words  were  omitted  from 
the  original  instrument,  Mr.  Finley  did  not  know  it  at  the  time.  If  he  did  not 
know  it  at  the  time,  he  has  clearly  had  no  opportunity  to  ascertain  it  since,  for 
he  shows,  by  his  own  testimony,  that  he  has  not  had  possession  of  the  instru- 
ment since  its  execution.  Again,  it  appears  beyond  question  that  the  interline- 
ation is  in  the  handwriting  of  Finley,  and  since  he  has  not  seen  the  mortgage 
since  the  time  of  its  execution,  it  follows  that  he  must  have  inserted  the  words 
in  question  at  that  time. 

§  389.  The  rule  of  law  as  to  interlineations  in  deeds  and  other  iyistruments. 

It  further  appears,  from  the  testimony  of  Mr.  Horn,  a  witness  for  plaintiff, 
that  when  he  called  the  matter  of  the  interlineation  to  the  attention  of  Finley, 
sometime  before  the  commencement  of  this  suit,  the  latter  stated  that  the  mort- 
gage was  all  right,  and  that  he  had  himself  made  the  interlineation.  It  is  true 
that  Finley  gives  an  entirely  diflferent  version  to  this  conversation,  but,  as  he  is 
an  interested  witness,  his  testimony  must  give  way  to  that  of  Mr.  Horn,  in  so 
far  as  they  are  in  conflict.  The  most  that  can  be  claimed,  with* respect  to  the 
evidence  bearing  upon  this  question,  is  that  it  is  evenly  balanced,  and,  assum- 
ing that  to  be  the  case,  my  decision  must  turn  upon  a  question  of  law.  What 
is  the  presumption  in  such  a  case?  Upon  this  question  there  is  an  apparent 
conflict  of  authority.  I  think,  however,  it  is  apparent  only,  and  not  real. 
There  are  cases  in  which  it  has  been  held  that  an  interlineation  is  presumablv 
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an  unauthorized  alteratioif  of  the  instrument  after  execution,  and  that  the  bur- 
den is  upon  the  party  offering  the  instrument  in  evidence  to  show  the  contrary. 
There  are  also  cases  in  which  interlineations  have  been  held  to  be  prima  facie 
bona  Jlde,  and  that  the  burden  is  upon  the  party  attacking  the  instrument  to 
show  that  it  was  altered  after  execution.  But  I  think  that  one  rule  governs  in 
all  these  cases,  and  it  is  this:  If  the  interlineation  is  in  itself  suspicious,  as  if  it 
appears  to  be  contrary  to  the  probable  meaning  of  the  instrument  as  it  stood 
before  the  insertion  of  the  interlined  words;  or  if  it  is  in  a  handwriting  differ- 
ent from  the  body  of  the  instrument,  or  appears  to  have  been  written  with  dif-  ^ 
ferent  ink, —  in  all  such  cases,  if  the  court  considers  the  interlineation  suspicious 
on  its  face,  the  presumption  will  be  that  it  was  an  unauthorized  alteration  after 
execution.  On  the  other  hand,  if  the  interlineation  appears  in  the  same  hand- 
writing with  the  original  instrument,  and  bears  no  evidence  on  its  face  of  hav- 
ing been  made  subsequent  to  the  execution  of  the  instrument,  and  especially 
if  it  only  makes  clear  what  was  the  evident  intention  of  the  parties,  the  law 
will  presume  that  it  was  made  in  good  faith,  and  before  execution.  Stoner  v. 
Ellis,  6  Ind.,  152;  Huntington  v.  Finch,  3  Ohio  St.,  445;  Nichols  v,  Johnson, 
10  Conn.,  192;  Burnham  v.  Ayer,  35  K  H.,  351;  Beaman  v.  Kussell,  20  Vt., 
205. 

These  considerations  dispose  of  the  case  so  far  as  defendant  Finley  is  con- 
cerned. The  other  defendants  cannot  claim  to  be  bona  fide  purchasers  without 
notice,  because  the  mortgage  was  recorded  the  second  time  before  they  pur- 
chased. Decree  for  plaintiff  for  amount  of  note  and  interest,  to  be  assessed  by 
the  clerk. 

PARLIN  V.  STONE. 
(Circuit  Court  for  Missouri:  1  McCrary,  443-445.    1880.) 

Opinion  by  McCbary,  J. 

Statement  of  Facts. —  This  cause  has  been  argued  and  submitted  for  final 
decree  upon  the  merits.  The  plaintiffs  bring  their  suit  in  equity  to  reform  and 
foreclose  a  mortgage. 

The  following  are  the  material  facts  established  by  the  proof:  1.  Defendant 
John  L.  Stone  was  indebted  to  plaintiffs  in  the  sum  of  about  sixteen  hundred 
(1,600)  dollars,  part  of  which  was  his  individual  debt,  and  the  balance  was  the 
debt  of  John  L.  Stone  &  Co.  2.  This  indebtedness  was  partially  secured  by 
collateral  notes  turned  out  by  defendants.  3.  Plaintiffs  called  upon  said  John 
L.  Stone  for  additional  security,  and  after  some  negotiation  it  was  agreed  that 
they  were  to  have  a  mortgage  on  two  tracts  of  land.  4.  The  defendant  John 
L.  Stone  represented  to  the  plaintiffs  that  one  of  the  said  tracts  of  land  was 
defendant's  property,  and  that  the  other  tract  was  the  property  of  his  son, 
Jeremiah  Stone,  and  of  record  in  his  name.  5.  Eelying  upon  these  represen- 
tations, the  plaintiffs  accepted  two  mortgages,  one  of  which  was  executed  by 
defendant  John  L.  Stone,  and  the  other  by  defendant  Jeremiah  Stone;  the 
latter  being  the  mortgage  sued  on  in  this  case.  6.  The  representations  of  said 
John  L.  Stone,  that  the  title  to  one  of  said  tracts  was  in  his  son  Jeremiah 
Stone,  was  not  true  in  fact.  'The  title  to  said  tract  was  at  the  time  in  said 
John  L.  Stone,  who  had  executed  a  deed  to  his  son  Jeremiah,  which  had  never 
been  delivered,  and  has  never  since  been  delivered,  but  has  probably  been  de- 
stroyed. 7.  In  executing  the  mortgage  sued  on,  the  names  of  the  plaintiffs,  as 
mortgagees,  were  omitted  by  mistake. 
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§  390.  In  equity  a  mortgage  may  he  reformed  hy  inserting  in  it  the  name  of 
the  mortgagee  omitted  hy  mistake. 

Upon  consideration  of  these  facts  and  the  law  applicable  thereto,  I  have 
reached  the  following  conclusions:  1.  That  plaintiffs  are  entitled  to  decree  re- 
forming the  mortgage  sued  on,  by  inserting  the  n^mes  of  plaintiffs  as  mort- 
gagees, in  accordance  with  the  intention  of  the  parties  to  the  instrument.  It 
is  insisted  by  counsel  for  defendants,  that  inasmuch  as  no  grantee  is  named  in 
the  mortgage  the  instrument  is  void,  and  the  defect  cannot  be  cured  by  parol 
evidence.  This  point  is  not  well  taken,  since  it  appears  upon  the  face  of  the 
mortgage  itself  that  the  consideration  for  the  mortgage  moved  from  the 
plaintiffs;  that  it  was  given  to  secure  a  debt  due  to  them;  and  that  the  omis- 
sion to  fill  the  blank  left  for  the  insertion  of  the  names  of  the  grantees,  with 
the  names  of  plaintiffs,  was  a  mere  oversight. 

§  391.  JEatoppelin pais. 

2.  Inasmuch  as  the  defendant  John  L.  Stone,  by  his  acts  and  representations, 
induced  plaintiffs  to  believe  that  the  land  in  controversy  had  been  conveyed  to 
Jeremiah  Stone,  and  inasmuch  as,  acting  upon  that  belief,  the  plaintiffs  extended 
the  time  for  the  payment  of  their  debt,  and  took  a  mortgage  upon  said  land 
executed  by  said  Jeremiah  Stone  to  secure  the  same,  John  L.  Stone  is  estopped 
to  claim  the  land  as  against  the  lien  of  said  mortgage.  This,  upon  the  doctrine 
of  estoppel  in  pais.  It  would  be  a  fraud  upon  the  plaintiffs  to  permit  said 
John  L.  Stone  now  to  deny  what  by  previous  declarations  and  coiiduct  he  as- 
serted, when  on  the  faith  of  his  representations  the  plaintiffs  have  acted.  A 
person  having  title  to  real  estate,  who  represents  another  as  the  owner,  and 
thereby  induces  a  third  party  to  accept  from  that  other  a  conveyance  by  deed 
or  mortgage  for  a  valuable  consideration,  is  in  equity  bound  by  such  conveyance, 
and  is  not  permitted  to  set  up  his  own  title  against  it.  Eice  v.  Bunce,  49  Mo., 
231;  Story's  Eq.  Jur.,  sec.  385;  Sweeney  v.  Mallory,  62  Mo.,  485;  Hart  v.  Giles, 
64  Mo.,  175. 

§  392.  A  mortgagee  must  account  for  notes  received  as  collateral  and  collected 
hy  him. 

3.  Inasmuch  as  the  plaintiffs  have  received  and  collected  certain  collateral 
notes  assigned  to  them'  as  security  for  this  debt,  an  ficcount  should  be  taken 
before  a  master  or  otherwise,  as  the  court  may  direct,  to  ascertain  the  sum  due 
the  plaintiffs,  and  decree  should  be  rendered  reforming  the  defective  mortgage 
and  foreclosing  the  same  as  against  all  the  defendants,  including  the  said  John 
L.  Stone.  The  other  defendants  named,  who  are  subsequent  purchasers,  are 
clearly  shown  to  have  purchased  with  notice  of  plaintiffs'  equities. 


§  898.  A  inort|rasr<)  is  in  substance  but  a  security  for  a  debt  or  an  obligation  to  which  it  is  col- 
lateraL  As  between  the  mortgagor  and  aU  others  than  the  mortgagee,  it  is  a  lien,  a  security, 
and  not  an  estate.  But  as  between  the  parties  to  the  instrument  or  their  privies,  it  is  a  grant 
which  operates  to  transmit  the  legal  title  to  the  mortgagee  and  leaves  the  mortgagor  only  a 
right  to  redeem.     Brobst  v.  Brock,  10  Wall.,  519  (§g  697-705). 

§  894.  The  equitable  doctrine  in  regard  to  mortgages  is  that,  although  in  the  form  of 
conditional  conveyances  of  the  legal  estate,  they  are  merely  securities  for  debts,  and  create 
only  liens  upon  the  property.  The  Interests  of  mortgagees  are  regarded  as  real  estate  only  so 
far  as  may  be  necessary  to  give  them  the  full  benefit  of  their  securities.  Hutchins  v.  King, 
1  WaU..  53  (J5§  427-429). 

§  895.  In  (T^orgia  a  mortgage  is  nothing  more  than  a  security  for  a  debt,  the  title  remain- 
ing in  the  mortgagor  until  foreclosure  and  sale ;  this  being  a  rule  of  property,  the  United 
States  courts  adopt  the  decision  of  the  state  courts.  United  States  t;.  Athens  Armory,*  35 
Oa.,  344,85s. 
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§  390.  In  Oregon  the  title  remains  in  the  mortgagor  until  a  valid  conveyance  is  made  by 
the  person  appointed  to  make  the  sale.  The  title  does  not  pass  by  the  sale,  but  by  the  delivery 
of  the  deed  in  pursuance  of  the  sale.     Semple  v.  Bank  of  British  Columbia,  5  Saw.,  98. 

g  897.  In  Oregon  the  equitable  doctrine  prevails  that  a  mortgagee  has  no  interest  in  the 
mortjgaged  property  and  no  right  to  the  possession  thereof;  that  the  mortgage  is  a  mere  se- 
curity for  the  debt,  and  the  mortgagee  is  limited  to  a  sale  of  the  property  and  the  application 
of  the  proceeds  upon  his  debt.  The  mortgagee  cannot  enter  upon  the  premises  as  such  mort- 
gagee and  take  the  rents  and  profits  without  the  consent  of  the  mortgagor,  and  this  must 
appear  and  be  shown  by  the  mortgagee  by  some  matter  independent  of,  and  collateral  to,  the 
mortgage.     Semple  t?.  Bank  of  British  Columbia,*  5  Saw.,  394. 

§  398.  Where  a  mortgage  was  made  by  a  married  woman  to  a  foreign  corporation  to  secure 
her  husband's  debt,  and  this  corporation  attempted  to  dispose  of  the  property  by  a  judicial 
sale,  but  failed  to  do  so  because  it  attempted  to  purchase  it,  when  by  law  it  was  prohibited 
from  doing  business  in  the  state,  the  corporation  having  entered  into  possession  and  taken 
the  rents  aud  profits  of  the  land,  it  was  held  that  such  married  woman  might  recover  the 
rents  and  profits  from  the  corporation  until  her  title  was  divested  by  a  valid  sale  in  pursuance 
of  the  mortgage.    Ibid, 

§  399.  In  such  suit  the  corporation  was  allowed  to  deduct  from  the  rents  and  profits  the 
amount  paid  by  it  for  taxes  and  necessary  repairs  upon  the  premises,  but  was  not  allowed  to 
deduct  insurance  premiums,  because  these  were  paid  in  the  interest  of  the  mortgagee,  and 
did  not  improve  the  property.    Ibid, 

§  400.  Against  whom  mortgage  may  be  reformed. —  A  mortgage  cannot  be  reformed  as 
against  a  prior  judgment  creditor ;  but  if,  having  notice  of  the  proceeding,  and  of  a  decree 
for  the  sale  of  the  property  free  of  incumbrances,  he  omit-^  to  protect  his  rights,  and  the  prop- 
erty is  sold  under  such  decree,  he  cannot  afterwards  assert  his  rights  as  against  the  purchaser. 
Fowler  v.  Hart,  13  How.,  373. 

§  401.  The  mortgagors  assignee  in  bankruptcy  is  not  in  the  position  of  a  purchaser  for 
value  without  notice,  and  therefore  the  mortgage  may  be  reformed  as  against  him.  Schulze 
u  Bolting,*  8  Biss.,  174. 

§  402.  A  court  of  equity  may  correct  a  mistake  in  the  description  of  land  conveyed  by 
mortgage  and  reform  the  deed  as  between  the  parties,  but  not  as  against  purchasers  without 
notice.    Reeves  v,  Vinacke,  1  McC,  217  (§g  623-626). 

II.  The  PAiiTiES. 
1,    Who  May  Give  a  Mortgage. 

Summary  —  Mortgage  by  tcifefor  benefit  of  her  husband's  firm;  forgery,  §  403. —  Potoer  of  cor- 
poration to  mortgage;  to  secure  future  advances,  §404. —  Mortgage  securing  president"  8 
own  bond,  §  405. —  Parol  evidence  to  show  loan  loasfor  benefit  of  corporation,  §  406. 

§  408.  Where  a  mortgage  is  given  of  a  wife's  property  for  the  benefit  of  a  firm  of  which 
her  husband  was  a  member,  the  forgery  of  her  name  to  the  note  of  her  husband,  secured  by 
the  mortgage,  invalidates  the  note  and  the  mortgage  too,  even  in  the  hands  of  an  innocent 
indorsee.     Mersman  v.  Werges,  §§  407,  408. 

§  404.  A  corporation  has  the  power  to  mortgage  its  real  estate  as  an  incident  to  the  power 
to  acquire  and  hold  it,  and  to  make  contracts  in  regard  to  it,  when  the  power  is  not  expressly 
denied.  A  corporation  having  such  power  may  mortgage  its  property  to  secure  future  ad- 
vances as  well  as  a  present  debt.     Jones  v.  Guarant.v  &  Indemnity  Co.,  §§  409-412. 

§  405.  "Where  the  president  of  an  incorporated  company  obtains  a  loan  for  the  company  and 
the  money  is  expended  for  its  purposes,  although  it  is  his  bond  that  is  secured  by  the  mort- 
gage of  the  company's  property,  the  debt  is  not  his  but  the  company's.    Ibid, 

^  40&  Parol  evidence  is  admissible  to  prove  that  the  consideration  of  such  a  mortgage 
inured  to  the  corporation  and  not  to  the  president  whose  obligation  is  secured.    Ibid, 

[Notes.—  See  §§  413-419.] 

MERSMAN  V,  WERGES. 
(Circuit  Court  for  Iowa:  1  McCrary,  528-534.     1830.) 

Opinion  by  Love,  D.  J. 

Statement  of  Facts. — This  is  a  bill  to  foreclose  a  mortgage  upon  certain 
lands,  the  property  of  Lucy  W.  Werges,  situated  in  Clayton  county,  Iowa. 
The  husband,  Casper  A.  Werges,  joined  in  the  mortgage  without  any  title  to 
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the  lands,  or  any  interest,  except  what  the  law  gives  him.  The  essential 
facts  are  as  follows:  Casper  A.  Werges,  with  one  E.  H.  Kreuger,  now 
deceased,  was  engaged  in  the  milling  business  at  Claj^ton  county,  Iowa,  under 
the  firm  name  of  Kreuger,  Werges  &  Co.  E.  H.  Kreuger  was  the  managing 
partner.  Werges  seems  to  have  committed  the  business  to  his  exclusive  con- 
trol. Kreuger  went  to  St.  Louis  and  agreed  with  the  complainant  for  a  loan 
of  $6,000  to  the  firm  of  Kreuger,  Werges  &  Co.,  and  for  their  use  and  benefit. 
To  secure  this  loan,  Casper  A.  Werges  executed  his  note  payable  to  the  order 
of  Kreuger,  his  partner.  The  mortgage  in  question  was  also  executed,  and 
delivered  with  the  note,  to  Kreuger.  Kreuger,  while  the  note  was  in  his  pos- 
session, and  before  its  delivery  to  the  complainant,  forged  the  name  of  Mrs. 
Werges  to  the  note.  lie  indorsed  this  forged  note  to  the  complainant,  placed 
the  mortgage  in  the  hands  of  the  recorder  for  record,  and  received  the  $6,000 
for  which  the  note  and  mortgage  were  given. 

The  complainant  was  wholly  ignorant  of  the  forgery,  and  in  no  wise  impli- 
cated in  it.  His  perfect  good  faith  in  the  transaction  cannot  be  impugned. 
I  find  the  fact  to  be  that  Kreuger  committed  the  forgery  of  Mrs.  Werges' 
name.  There  is  no  direct  evidence  to  establish  the  fact,  but  the  negative  and 
circumstantial  evidence  is,  to  my  mind,  conclusive.  It  is  in  evidence,  and  not, 
I  think,  seriously  questioned,  that  when  the  note  passed  into  the  hands  of 
Kreuger  the  name  of  Mrs.  Werges  was  not  signed  to  it.  Her  name  was  placed 
upon  the  note  by  somebody  who  had  an  interest  in  so  doing.  Neither  she  nor 
her  husband  signed  her  name  to  the  note.  Her  name  was  put  to  the  note  without 
her  knowledge  or  consent.  There  is  no  evidence  that  the  note  was  ever  in  the 
possession,  after  its  delivery  to  Kreuger,  of  any  person  but  Kreuger  and  the 
complainant.  The  complainant  did  not  commit  the  forgery.  This  is  conceded. 
Who,  then,  did  commit  the  forgery?  It  must  have  been  some  one  who  had  an 
interest  in  the  note,  and  a  motive  to  commit  the  crime.  No  stranger  to  the 
note,  without  interest  or  motive,  would  have  forged  Mrs.  Werges'  name,  or 
could  have  done  it  without  possession  of  the  note.  Casper  A.  Werges  did  not 
sign  his  wife's  name  to  the  note.  She  did  not  subscribe  her  name  to  it. 
Mersman  did  not.  It  was  never,  that  we  know  of,  in  the  hands  of  any  stranger 
to  the  instrument.  The  inevitable  conclusion  is  that  Kreuger  committed  the 
forgery. 

We  can  easily  find  a  motive  moving  Kreuger  to  use  the  name  of  Mrs. 
Werges  as  he  did.  He  probably  found  or  apprehended  diificulty  in  negoti- 
ating the  note  to  Mersman  without  the  name  of  Mrs.  Werges.  It  is  admitted 
by  the  complainant's  counsel  that  it  was  understood  by  both  Kreuger  and 
Mersman  that  the  note  was  to  be  signed  by  Mrs.  Werges.  This  being  the 
case,  Kreuger  had  reason  to  believe  that  he  could  not  get  the  money  from  com- 
plainant without  the  signature  of  Mrs.  Werges  to  the  note.  In  order,  there- 
fore, to  get  the  money  Kreuger  forged  the  name  of  Mrs.  Werges  to  the  note. 
Perhaps  he  assumed  in  his  own  mind  that  he  might  do  this  with  impunity, 
if  not  propriety,  since  by  signing  her  name  he  would  not  substantially  increase 
her  liability,  seeing  that  she  had  agreed  to  pledge  her  land  by  mortgage  for 
the  debt;  or  it  is  possible  that  to  Kreuger's  mind  it  appeared  that  the  name  of 
Mrs.  Werges  to  the  note  would,  under  the  circumstances,  be  at  most  a  mere 
matter  of  form. 

§  407.  A  mortgage  by  a  married  woman  for  the  benefit  of  another  is  rendered 
void  by  a  forgery  of  her  name  to  the  note. 

The  note  and  mortgage  must  be  treated  as  one  contract.    The  parties  evi 
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dently  so  intended  them.  They  were  delivered  together,  and  at  the  same  time, 
as  security  for  the  debt.  The  complainant  would  not  otherwise  have  received 
them,  and  advanced  the  money  upon  them.  Considered  in-  this  light,  they 
must  be  construed  together,  and  their  true  character  is  that  of  accommodation 
paper.  The  paper  was  especially  such  as  to  Mrs.  Werges,  who  received  no  con- 
sideration whatever  for  executing  the  mortgage.  Casper  A.  Werges  executed 
the  note  for  the  accommodation  of  the  firm  to  which  he  belonged,  and  his  wife 
joined  him  in  the  mortgage  to  secure  the  same.  She  was  clearly  a  surety  for 
the  firm  of  Kreuger  &  Werges.  She  executed  the  mortgage  for  the  accommo- 
dation of  that  firm.  The  note  and  mortgage  were  in  form  given  to  Kreuger, 
and  made  payable  to  his  order,  to  enable  him  to  indorse  the  note,  and  thus 
transfer  both  note  and  mortgage  to  the  complainant  as  security  for  the  money 
to  be  loaned  by  the  plaintiflf  to  the  firm.  While  the  note  and  mortgage  were 
in  the  hands  of  Kreuger,  and  before  the  transfer,  Kreuger  forged  Mrs.  Werges' 
name  to  the  note.  He  thus  entirely  changed  her  relation  to  the  transaction. 
He  made  her  a  principal  instead  of  a  surety  in  the  contract  evidenced  by  the 
note  and  mortgage.  Can  it  be  doubted  that  the  moment  Kreuger  changed  the 
contract  without  Mrs.  Werges'  consent  she  was  released?  She  signed  the  con- 
tract for  the  accommodation  of  the  firm.  A  member  of  the  firm  so  changed 
it,  without  her  authority,  as  to  make  her  a  principal  instead  of  an  accommoda- 
tion party.  Surely,  then,  the  note  and  mortgage  ceased,  as  to  her,  to  have  any 
validity  in  the  hands  of  Kreuger,  and  Kreuger  could  transfer  to  the  complain- 
ant no  better  title  as  against  Mrs.  Werges  than  he  himself  had.  The  contract 
evidenced  by  the  note  and  mortgage  was  not  Mrs.  Werges'  contract  after  the 
forgery  of  her  name  to  the  note,  ^and  it  could  not  be  made  her  contract  by  its 
transfer  to  the  complainant.  The  instrument  which  Mrs.  Werges  signed  was 
not  negotiable,  and  the  note  ceased  to  be  so  in  the  hands  of  Kreuger  after  he 
destroyed  its  identity,  and  made  it  a  different  note  from  that  which  the  parties 
had  signed,  by  the  forgery  of  Mrs.  Werges'  name  to  it. 

Suppose  a  party  holding  negotiable  paper  delivered  to  him  for  his  own  ac- 
commodation, for  the  purpose  of  enabling  him  to  raise  money  upon  it,  makes 
a  material  alteration  of  it,  and  then  passes  the  paper  for  value  to  an  innocent 
indorsee.  Can  the  original  accommodation  makers  be  held  upon  the  paper? 
Clearly  not,  because  the  paper  passed  to  the  innocent  indorser  is  not  the  deed 
of  the  accommodation  makers.  Nothing  is  better  settled  in  the  law  of  negotia- 
ble paper  than  that  those  defenses  which  go  to  the  very  inception  and  validity 
of  the  paper  may  always  be  set  up  against  an  innocent  holder  of  the  paper. 
Hence,  where  the  name  of  a  party  has  been  forged  to  a  negotiable  bill  or  note, 
or  where  it  has  been  executed  without  his  authority,  it  is  utterly  void  as  against 
him  in  the  hands  of  an  innocent  holder  or  indorsee.  The  same  rule  must  un- 
doubtedly hold  as  to  any  material  alteration  made  after  its  execution  or  indorse- 
ment, when  it  is  sought  to  enforce  'the  paper  against  the  maker  or  indorser. 
Suppose  the  holder  of  a  note  for  one  thousand  dollars  should  change  it  to  two 
thousand  dollars,  and  then  indorse  it  before  due  for  value,  could  the  maker  be 
made  liable  upon  it?  Would  such  an  instrument  be  the  deed  or  contract  of  the 
maker?  Would  the  holder  have  any  authority  whatever  to  bind  the  maker  by 
indorsing  it  over  for  value?  But  it  is  insisted  that,  even  setting  aside  the  note 
as  utterly  null  and  void,  this  suit  can  be  maintained  upon  the  mortgage  alone ; 
that  Mrs.  Werges  undeniably  executed  the  mortgage,  and  her  genuine  signature 
to  it;  that  the  real  consideration  of  the  mortgage  was  the  debt  of  $6,000,  due 
from  the  firm  of  Werges  &  Kreuger  to  the  complainant ;  that  the  note  was  at 
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most  bnt  evidence  of  that  debt;  and  that  the  real  purpose  and  intention  of 
Mrs.  Werges  in  giving  the  mortgage  was  to  secure  the  debt.  Hence,  it  is 
argued  that  the  provision  of  the  mortgage,  that  it  shoald  stand  as  a  secarity 
for  the  payment  of  the  note  of  Casper  A.  Werges  to  E.  H.  Kreuger,  was  more 
a  matter  of  form  than  substance,  and  that  it  can  be  no  wrong  to  Mrs.  Werges 
to  compel  payment  by  the  sale  of  her  property  of  the  very  debt  that  she  pur- 
posely pledged  it  to  paJ^ 

It  will  be  seen  that  this  argument  is  exceedingly  ingenious  and  plausible.  It 
is,  however,  in  my  judgment,  untenable.  Mrs.  Werges  saw  fit  to  pledge  her 
land  by  mortgage  to  pay  a  note  executed  by  her  husband  to  Kreuger.  Non 
conatat  that  she  would  have  mortgaged  her  property  in  any  other  form.  If  she 
had  been  asked  to  give  a  mortgage  to  secure  the  debt  of  the  firm  of  Kreuger 
<k  Werges  to  the  plaintiff,  she  might,  for  aught  we  know,  have  refused.  Par- 
ties may  contract  in  a  cefrtain  form,  and  they  have  a  right  to  do  so.  The  law 
cannot  change  their  contract,  and  hold  them  to  the  substance  of  it  in  a  wholly 
different  form.  The  debt  in  this  case  was  not  Mrs.  Werges'.  The  considera- 
tion did  not  move  to  her.  Her  property  is  bound  for  it  only  by  virtue  of  her 
express  contract.  She  cannot  be  made  liable  on  the  ground  that  she  received 
the  consideration,  and  therefore  that,  irrespective  of  the  written  evidence,  she 
is  bound  to  pay  the  debt.  She  can  be  made  liable  for  the  debt  only  in  pursu- 
ance of  the  terms  of  her  written  contract,  and  not  otherwise.  In  order  to 
have  fixed  her  liability,  or  rather  that  of  her  property,  it  would  have  been 
necessary,  as  the  contract  was  actually  made  for  Mersman,  to  present  the  note 
to  Casper  Werges,  the  maker,  and  protest  it  for  non-payment.  Setting  aside 
the  note  as  a  part  of  the  contract,  and  proceeding  directly  upon  the  mortgage, 
no  demand,  notice  or  protest  was  necessary.  In  a  word,  by  treating  the  note 
as  a  nullity,  and  proceeding  directly  on  the  mortgage,  a  collateral  and  condi- 
tional liability  would  be  changed  into  a  direct  and  absolute  liability. 

Again,  as  the  contract  was,  in  fact,  made,  Mrs.  Werges  was  a  surety  for  her 
husband.  She  pledged  her  property,  without  consideration  to  her,  for  his  debt. 
If  we  set  aside  and  disregard  the  note,  and  proceed  upon  the  debt  and  mort- 
gage directly,  she  becomes  a  joint  debtor  with  her  husband  upon  the  face  of 
the  contract  of  mortgage.  She  is  a  joint  obligor  with  her  husband,  and  in 
order  to  entitle  herself  to  any  of  the  rights  of  a  surety  she  must  resort  to  parol 
evidence,  showing  her  true  relation  to  the  debt.  In  a  word,  by  setting  aside 
the  note,  to  which  the  mortgage  was  a  mere  incident,  and  treating  the  mort- 
gage as  the  evidence  of  indebtedness,  we  change  the  position  of  Mra.  Werges 
upon  the  face  of  the  written  contract  from  that  of  a  surety,  which  she  was,  to 
that  of  a  principal  debtor,  which  she  was  not.  Again,  the  debt  was,  in  fact, 
not  that  of  her  husband  individually.  It  was  the  debt  of  the  firm.  By  charg- 
ing her  directly  upon  the  mortgage,  making  the  debt,  not  the  note,  the  basis  of 
her  liability,  she  becomes  the  surety,  not  of  her  husband,  which  she  in  fact 
was,  but  the  surety  of  the  firm  of  Kreuger  &  Werges,  which  she  in  truth  was 
not. 

§  408.  No  jurisdiction. 

Lastly,  if  we  reject  the  note  and  count  exclusively  upon  the  mortgage,  the 
jurisdiction  here  clearly  fails.  The  mortgage  was  not  a  negotiable  instrument; 
it  was  given  to  Kreuger  in  his  name,  and  by  him  assigned  by  delivery  to  the 
complainant  Kreuger  could  not  have  sued  these  defendants  in  this  court 
npon  the  mortgage,  being  himself  a  citizen  of  Iowa.    Therefore  his  assignee, 
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the  complainant,  cannot  maintain  an  action  here.  The  complainant  is  clearly 
within  the  prohibition  of  the  judicial  act.  and  the  amendatory  act  of  1875.  See 
Sheldon  v.  SiU,  8  Hot\\,  441,  449. 

JONES  V.  GUARANTY  AND  INDEMNITY  COMPANY. 
(11  Otto,  63»-68a     1879.) 

Appeal  from  TJ.  S.  Circuit  Court,  Eastern  District  of  New  York. 

Statement  of  Facts. —  Cozzens,  president  of  the  "Oil  Company,"  a  New 
York  corporation,  borrowed  for  it  from  the  guaranty  Company  $100,000  in  three 
different  loans,  one  of  $50,000,  and  two  others  of  $25,000  each.  He  gave  his 
personal  bond,  but  the  loans  were  secured  by  mortgage  of  the  Oil'Company's 
property.  Part  of  the  loans  were  made  after  the  mortgage  was  executed.  It 
was  stated  in  the  mortgage  that  the  amount  was  to  be  paid  by  the  Oil  Com- 
pany, not  by  Cozzens.  While  the  debt  was  outstanding  the  Oil  Company  and 
Cozzens  both  fail'ed,  and  this  suit  was  brought  assailing  the  validity  of  the 
mortgage  by  the  unsecured  creditors.    It  was  sustained  by  the  circuit  court. 

Opinion  by  Mb.  JrsncE  Sway^jie. 

The  analysis  of  this  case  in  the  preceding  statement  divests  it  of  all  extra- 
neous considerations,  and  presents  it  in  the  nakedness  and  simplicity  of  its 
material  facts.  The  central  and  controlling  questions  to  be  determined  are: 
Whether  the  Oil  Company  had  the  power  to  give  a  mortgage  for  future  ad- 
vances; and  whether  the  mortgage  here  in  question  is,  in  the  view  of  a  court 
of  equity,  for  the  debt  of  the  Oil  Company  or  for  the  debt  of  Abraham  M. 
Cozzens. 

§  409.  A  corporation^  having  the  power  to  rnortga^e  ita  properti/y  can  mortgage 
it  for  advafices  thereafter  to  he  made. 

The  oral  arguments  of  the  eminent  counsel  who  appeared  before  us  were 
addressed  principally  to  these  subjects.  Numerous  other  points  are  made  by 
the  counsel  for  the  appellant  in  his  brief,  and  have  been  fully  discussed  in  the 
printed  arguments  upon  both  sides.  They  are  minor  in  their  character,  and 
we  think  involve  no  proposition  that  admits  of  doubt  as  to  its  proper  solution. 
We  are  satisfied  with  the  disposition  made  of  them  by  the  circuit  court,  and 
shall  pass  them  by  without  further  remark.  At  the  common  law  every  cor- 
poration had,  as  incident  to  its  existence,  the  power  to  acquire,  hold  and  con- 
vey real  estate,  except  so  far  as  it  was  restrained  by  its  charter  or  by  act  of 
parliament.  This  comprehensive  capacity  included  also  personal  effects  of 
every  kind.  The^t^  disponendi  was  without  limit  or  qualification.  It  extended 
to  mortgages  given  to  secure  the  payment  of  debts.  1  Kyd,  Corp.,  69,  76,  78, 
108;  Angell  &  Ames,  sec.  145;  2  Kent,  Com.,  282;  Reynolds  t\  Commissioners 
of  Stark  County,  5  Ohio,  204;  White  Water  Valley  Co.  v.  Vallette,  21  How., 
414.  A  mortgage  for  future  advances  was  recognized  as  valid  by  the  common 
law.  Gardner  v.  Graham,  7  Vin.  Abr.,  22,  pi.  3.  See,  also,  Brinkerhoflf  v. 
Marvin,  5  Johns.  Ch.  (N.  T.),  320;  Lawrence  v.  Tucker,  23  How.,  14.  It  is 
believed  they  are  held  valid  throughout  the  United  States,  except  where  for- 
bidden by  the  local  law. 

§  410.  the  Oil  Company  by  its  charter  had  the  power  to  mortgage  its 

property. 

The  statute  under  which  the  Oil  Company  came  into  existence  made  it 
"capable  in  law  of  purchasing,  holding  and  conveying  any  real  and  personal 

74 


THE  PAETIES.— WHO  MAY  GIVE  A  MORTGAGE.  §410. 

estate  whenever  necessary  to  enable"  it  to  carry  on  its  business;  but  it  was 
forbidden  to  ".mortgage  the  same  or  give  any  lien  thereon."  This  disability 
was  removed  by  the  later  act  of  1864,  which  expressly  conferred  the  power 
before  withheld.  This  change  was  remedial,  and  the  clause  which  gave  it  is 
therefore  to  be  construed  liberally  with  reference  to  the  ends  in  view.  The 
learned  counsel  for  the  appellant  insisted  that  a  mortgage  could  be  competently 
given  by  the  Oil  Company  only  to  secure  a  debt  incurred  in  its  business  and 
already  subsisting.  This,  we  think,  is  too  narrow  a  construction  of  the  lan- 
guage of  the  law.  A  thing  may  be  within  a  statute  but  not  within  its  letter, 
or  within  the  letter  and  yet  not  within  the  statute.  The  intent  of  the  law- 
maker is  the  law.  The  People  v.  Utica  Insurance  Co.,  15  Johns.  (N.  T.),  357; 
United  States  v.  Babbit,  1  Black,  55.  The  view  of  the  court  in  Thompson  v. 
Xew  York  &  Hudson  Kiver  R  Co.,  3  Sandf.  Ch.  (N.  Y.),  625,  was  sounder  and 
better  law.  There  the  charter  authorized  the  corporation  to  build  a  bridge.  It 
found  one  already  built  that  answered  every  purpose,  and  bought  it.  The  pur- 
chase was  held  to  be  intra  vires  and  valid.  Here  the  object  of  the  authoriza- 
tion is  to  enable  the  company  to  procure  the  means  to  carry  on  its  business. 
Wby  should  it  be  required  to  go  into  debt,  and  then  borrow,  if  it  could,  instead 
of  borrowing  in  advance,  and  shaping  its  affairs  accordingly?  No  sensible 
reason  to  the  contrary  can  be  given.  If  it  may  borrow  and  give  a  mortgage 
for  a  debt  antecedently  or  contemporaneously  created,  why  may  it  not  thus 
provide  for  future  advances  as  it  may  need  them?  This  may  be  more  econom- 
ical and  more  beneficial  than  any  other  arrangement  involving  the  security 
authorized  to  be  given.  In  both  these  latter  cases  the  ultimate  result,  with 
respect  to  the  security,  would  be  just  the  same  as  if  the  mortgage  were  given 
for  a  pre-existing  debt,  in  literal  compliance  with  the  statute.  No  one  could 
be  wronged  or  injured,  while  the  corporation,  whom  it  was  the  purpose  of  the 
law  to  aid,  might  be  materially  benefited.  Is  not  such  a  departure  within  the 
meaning,  if  not  the  letter,  of  the  statute?  There  would  be  no  more  danger  of 
the  abuse  of  the  power  conferred  than  if  it  were  exercised  in  the  manner  in- 
sisted upon.  The  safeguard  provided  in  the  required  assent  of  stockholders 
would  apply  with  the  same  efficacy  in  all  the  cases.  The  object  of  the  loan, 
the  application  of  the  money,  and  the  restraints  imposed  by  the  charter  in 
those  particulars,  would  be  the  same,  whether  the  transaction  took  one  form 
or  the  other.  According  to  our  construction,  the  company  could  give  no  mort- 
gage but  one  growing  out  of  their  business,  and  intended  to  aid  them  in  carry- 
ing it  on.  In  legal  effect  the  difference  between  the  two  constructions  is  one 
merely  of  mode  and  manner,  and  not  of  substance. 

Such  securities  are  not  contrary  to  the  law  or  public  policy  of  the  state. 
Many  cases  are  found  in  her  reported  adjudications  where  both  judgments  and 
mortgages  for  future  advances  have  been  sustained.  Our  view  is  not  without 
support  from  the  language  of  the  statute,  that  ^^  every  mortgage  so  made  shall 
be  as  valid  to  all  intents  and  purposes  as  if  executed  by  an  individual  owning 
such  real  estate."  If  this  mortgage  had  been  given  by  individuals,  the  question 
we  are  examining  doubtless  would  not  have  been  brought  before  us  for  consid- 
eration. When  a  deed  is  fatally  defective  for  the  want  of  a  sufficient  con- 
sideration to  support  it,  such  a  consideration  subsequently  arising  may  cure  the 
defect  and  give  the  instrument  validity.  Sumner  v.  Hicks,  2  Black,  532.  It 
is  not  necessary  to  go  through  the  form  of  executing  a  second  deed  to  take 
the  place  of  the  first  one.  This  principle  applies  to  the  mortgage  after  all  the 
advances  had  been  made>  conceding  that  it  had  before  been  invalid  for  the 

75 


§411.  CONVEYANCES  — MORTGAGES  OF  REAL  ESTATE. 

reason  insisted  upon.  The  statute  of  1864  neither  expressly  forbids  nor  de- 
clares void  mortgages  for  future  advances. 

If  the  one  here  in  question  be  uUra  vires,  no  one  can  take  advantage  of  the 
defect  of  power  involved  but  the  state.  As  to  all  other  parties,  it  must  be  held 
valid,  and  may  be  enforced  accordingly.  Silver  Lake  Bank  v.  North,  4  Johns. 
Ch.  (K  T.),  370;  National  Bank  v.  Matthews,  98  U.  S.,  621.  In  the  latter  case 
this  subject  was  fully  examined.  A  corporation  can  act  only  by  its  agents.  If 
there  were  any  such  technical  defect  as  is  claimed  touching  the  execution  of  this 
mortgage,  it  has  been  cured  by  acquiescence  and  ratification  by  the  mortgagor. 
No  one  else  can  raise  the  question.  All  other  parties  are  concluded.  Gordon 
V,  Preston,  1  Watts  (Penn.),  385.  Where  money  had  been  obtained  by  a  corpo- 
ration upon  its  securities,  which  were  irregular  and  ultra  vires,  but  the  money 
was  applied  for  the  benefit  of  the  company,  with  the  knowledge  and  acqui- 
escence of  the  shareholders,  the  company  and  the  shareholders  were  estopped 
from  denying  the  liability  of  the  company  to  repay  it.  And  the  same  result 
follows  where  such  securities  are  issued  with  the  knowledge  of  the  share- 
holders, so  far  as  the  money  thus  raised  is  applied  for  the  benefit  of  the  com- 
pany. In  re  Cork  &  Youghal  R'y  Co.,  Law  Rep.,  4  Ch.,  748.  A  court  of 
equity  abhors  forfeitures,  and  will  not  lend  its  aid  to  enforce  them.  Marshall 
V.  Vicksburg,  15  Wall.,  146.  Nor  will  it  give  its  aid  in  the  assertion  of  a  mere 
legal  right  contrary  to  the  clear  equity  and  justice  of  the  case.  Lewis  v, 
Lyons,  13  111.,  IIY. 

§  411.  Whether  a  mortgage  debt  is  the  debt  of  the  corporation  making  tlie 
mortgage,  or  of  the  officer  whose  own  bond  is  secured. 

The  second  point  to  be  considered  is  whether  the  mortgage  was  for  the  debt 
of  Cozzens  or  for  the  debt  of  the  Oil  Company.  Cozzens  occupied  a  twofold 
relation  to  the  latter.  He  owned  all  the  stock  but  a  trifle,  and  was  the  presi- 
dent of  the  company.  At  the  same  time  he  was  largely  its  creditor.  When 
he  applied  to  the  Guaranty  Company  he  appeared  in  his  official  character,  and 
proposed  a  present  loan  to  the  Oil  Company  of  $50,000  upon  its  note,  and 
further  advances  thereafter  to  the  amount  of  $50,000,  making  in  the  aggregate 
the  sum  of  $100,000,  the  whole  to  be  secured  by  a  mortgage  from  the  company 
upon  all  its  real  estate.  This  offer  was  accepted.  The  proposition  as  to  the 
mortgage  was  in  writing,  and  signed  by  Cozzens  as  president.  It  mentioned 
a  loan  of  $50,000  as  already  made  to  the  Oil  Company,  and  spoke  of  "any 
future  loan  you  may  make  to  our  company,"  as  the  liabilities  to  be  secured. 
Let  us  pause  for  a  moment  and  consider  the  position  of  the  parties  at  this 
point  of  time.  So  far,  all  that  had  been  done  and  all  that  had  been  proposed 
and  agreed  to  be  done  was  in  form  and  substance  solely  for  the  Oil  Company. 
Nothing  had  been  done  or  proposed  for  Cozzens  individually.  There  is  no 
ground  for  the  allegation  or  suspicion  that  the  transaction  was  in  aught  other- 
wise than  as  we  have  stated  it.  It  is  true  the  Guaranty  Company  held  the  in- 
dorsement, not  of  Cozzens,  but  of  Cozzens  &  Co.,  on  the  note  of  the  Oil 
Company,  for  $50,000.  But  the  Oil  Company  was  primarily  liable.  Cozzens 
&  Co.  were  responsible  as  indorsers  and  sureties,  and  were  liable  to  b^  called 
upon  only  in  the  event  of  the  default  of  the  principal  debtor.  Until  that  oc- 
curred they  could  not  be  required  to  respond ;  and  in  that  contingency  they 
would  have  been  liable  as  any  other  sureties  are  under  the  same  circumstances. 
The  Oil  Company  was  the  principal  debtor. 

When  the  agreement  between  the  Oil  Company  and  the  Guaranty  Company 
came  to  be  carried  out^  the  scrivener  by  whom  the  papers  were  prepared,  with- 
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oat  the  request  or  knowledge  of  the  Guaranty  Company,  described  in  the 
mortgage  the  penal  bond  of  Cozzens  as  the  thing  to  be  secured,  but  the  mortgage 
recited  that  the  president  had  been  authorized  to  make  the  loan  and  to  exe- 
cute the  mortgage  to  secure  its  payment,  and  that  the  requisite  consent  of  the 
stockholders  had  been  given,  and  the  condition  of  the  mortgage  was  that  the 
Oil  Company,  and  not  Cozzens,  should  pay  whatever  might  become  due  upon 
the  bond.  It  is  true  that  Cozzens  covenanted  personally  in  the  mortgage  to 
pay,  while  there  was  no  such  covenant  on  the  part  of  the  company.  The  first 
indorsement  upon  the  bond  was  made  upon  the  renewal  of  the  company's  note 
of  $50,000,  held  by  the  Guaranty  Company.  One  of  those  of  $25,000  was  for 
that  amount  advanced  upon  the  note  of  the  Oil  Company  for  the  like  sum. 
The  remaining  indorsement  was  for  that  amount  advanced  upon  a  warehouse 
receipt  for  oil  given  by  the  company  to  Cozzens,  and  by  him  transferred  to  the 
Guaranty  Company.  All  the  moneys  thus  advanced  wore  applied  exclusively 
for  the  benefit  of  the  Oil  Company.  There  can  be  no  question  as  to  the  first 
indorsement  on  the  bond  of  $50,000  being  the  debt  of  the  mortgagor.  It  was 
the  same  debt  which  subsisted  when  the  first  note  was  delivered  to  the  Guar- 
anty Company,  and  the  character  of  the  debt  was  not  changed  by  the  renewal 
of  the  note  and  the  indorsement  on  the  bond  then  made. 

If  a  note  secured  by  a  mortgage  be  renewed  or  otherwise  changed,  the  lien 
of  the  mortgage  continues  until  the  debt  is  paid.  Changes  in  the  form  of  the 
instrument  are  immaterial.  Equity  regards  only  the  substance  of  things,  and 
deals  with  human  affairs  upon  that  principle.  The  same  state  of  things  in 
eflfect  occurred  with  respect  to  each  of  the  other  sums  advanced  by  the  Guar- 
anty Company.  The  note  and  warehouse  receipt  given  for  them  were  the  note 
and  receipt  of  the  Oil  Company,  and  it  was  responsible  accordingly.  Its  needs 
were  the  motive,  and  were  at  the  foundation  of  every  loan  that  was  made; 
and  whether  Cozzens  acted  as  its  agent  in  making  them,  or  transferred  the 
securities  as  a  creditor  acting  for  himself,  is  quite  immaterial.  The  result  is 
inevitably  the  same.  In  either  case  the  Oil  Company  became  directly  liable 
upon  the  securities,  and,  to  that  amount,  the  principal  debtor  to  the  mortgagee. 
The  condition  of  the  mortgage  being  that  the  company  should  pay  and  not 
that  Cozzens  should,  it  could  not  be  broken  without  the  company's  default. 
Until  that  occurred,  there  could  be  no  remedy  upon  it  either  by  foreclosure  or 
ejectment.  If  Cozzens  made  default,  no  such  consequence  would  follow.  He 
could  be  sued  on  his  covenant,  but  the  rights  and  remedies  of  the  mortgagee 
with  respect  to  the  mortgaged  premises  would  be  neither  more  nor  less  on  that 
account.  The  covenant  of  Cozzens  was  collateral  to  the  liability  of  the  com- 
pany. No  such  covenant  was  needed  from  the  Oil  Company,  because  the  mort- 
gage pledged  its  entire  real  estate,  and  the  mortgagee  hold  in  addition  a  direct 
liability  for  each  advance  upon  which  a  judgment  at  law  could  be  taken.  As 
before  remarked,  there  could  be  no  breach  of  the.  condition  of  the  mortgage 
without  the  default  of  the  Oil  Company;  and  if  it  had  paid  the  amount  due, 
that  would  have  extinguished  the  collateral  liability  of  Cozzens  and  of  Cozzens 
&  Co.,  and  if  the  tender  had  been  refused,  it  would  have  extinguished  the 
mortgage,  though  not  the  debt.  Kortright  v.  Cady,  21  N.  T.,  343.  In  all  that 
Cozzens  did  he  acted  as  the  agent  of  the  Oil  Company,  and  it  would  involve  an 
utter  perversion  of  the  facts  to  hold  that  he  and  not  that  company  was  the 
principal  debtor  to  the  Guaranty  Company.  We  are  satisfied  beyond  a  doubt 
that  it  was  the  debt  of  the  Oil  Company  and  not  his  debt  that  was  intended  to 
be  secured  and  was  secured  by  the  mortgage. 
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§  412.  Parol  evidence  is  admissible  to  prove  that  the  consideratian  of  a  mort- 
gage  inured  to  the  mortgagor  and  not  to  Hie  party  whom  obligation  it  secured. 

In  examining  this  point,  it  was  proper  to  consider  all  the  evidence  in  the  rec- 
ord. This  was  objected  to  by  the  counsel  for  the  appellant.  He  insisted  that 
the  scope  of  our  view  must  be  limited  to  the  face  of  the  mortgage  and  the  obli- 
gation secured  by  it.  It  is  common  learning  in  the  law  that  parol  evidence  is 
admissible  to  show  that  a  deed  absolute  on  its  face  is  a  mortgage,  to  establish 
a  resulting  trust,  to  show  that  a  written  contract  was  without  consideration, 
that  it  was  void  for  fraud,  illegality,  or  the  disability  of  a  party,  that  it  was 
modified  as  to  the  time,  place  or  manner  of  performance  or  otherwise,  or  that 
it  was  mutually  agreed  to  be  abandoned ;  also  to  show  the  situation  of  the  par- 
ties and  the  surrounding  circumstances  when  it  was  entered  into,  and  to  apply 
it  to  its  subject,  to  show  that  a  joint  obligor  or  maker  of  a  note  was  a  surety, 
and  that  the  acceptor  or  indorser  <rf  a  bill  or  the  maker  or  indorser  of  a  note 
became  such  for  the  accommodation  of  the  plaintiff.  Where  a  party  has 
entered  into  a  written  contract,  it  may  be  so  shown  that  he  did  it  as  the  agent 
of  another,  though  the  agency  was  concealed  and  the  principal  not  disclosed, 
and  the  principal,  in  such  case,  may  be  held  liable  upon  it.  A  mortgage  or  a 
judgment  may  be  assigned  by  parol.  These  are  but  a  small  part  of  the  func- 
tions which  such  evidence  is  permitted  to  perform.  In  no  class  of  cases  is  it 
admitted  with  greater  latitude  and  effect  than  in  that  to  which  the  one  here  in 
hand  belongs.  In  Shirras  u  Caig,  7  Cranch,  34  (§§  556-55S,  infra\  Mr.  Chief 
Justice  Marshall  said :  ^^  It  is  true  that  the  real  transaction  does  not  appear  on 
the  face  of  the  mortgage.  The  deed  purports  to  secure  a  debt  of  £30,000  ster- 
ling, due  to  all  the  mortgagees.  It  was  really  intended  to  secure  different  sums 
due  at  the  time  to  particular  mortgagees,  advances  afterwards  to  be  made  and 
liabilities  to  be  incurred  to  an  uncertain  amount."  After  remarking  that  such 
an  instrument  was  liable  to  suspicion,  he  proceeds:  "But  if,  on  investigation, 
the  real  transaction  shall  appear  to  be  fair,  though  somewhat  variant  from  that 
which  is  described,  it  would  seem  to  be  unjust  and  unprecedented  to  deprive 
the  person  claiming  under  the  deed  of  his  real  equitable  rights,  unless  it  be  in 
favor  of  a  person  who  has  been  in  fact  injured  by  the  misrepresentation.  That 
cannot  have  happened  in  the  present  case."  The  decree  of  the  court  was  that 
the  mortgagees  were  entitled  to  have  the  mortgaged  premises  sold,  "  and  to 
apply  the  proceeds  of  said  sale  to  the  payment  of  what  remains  unsatisfied  of 
their  respective  debts,"  etc. 

In  Gordon  v.  Preston,  supra^  it  appeared  that  the  mortgage  was  for  a  greater 
amount  than  was  owing  to  the  mortgagee.  Chief  Justice  Gibson  said  the 
mortgage  was  good  "for  the  sum  actually  due."  He  said  further:  "But  the 
mortgage  was  in  fact  given  for  the  benefit  of  other  creditors,  whose  debts  are 
not  disputed,  and  though  the  trust  is  not  expressed  in  the  instrument,  evidence 
was  propel'  to  explain  the  trtce  natiire  of  the  transaction  and  iiegative  any  impu- 
tation of  actual  fraudP  In  Hurd  v.  Robinson,  11  Ohio  St.,  232,  the  condition 
of  the  mortgage  was:  "Provided,  always,  and  these  presents  are  upon  the  con- 
dition, that  whereas  the  said  Eobinson  is  indebted  to  said  bank  for  money 
loaned,  and  for  divers  bills  of  exchange  and  promissory  notes,  now  if  the 
said  Eobinson  shall  discharge  his  said  several  liabilities  in  six  months  from  this 
date,  these  presents  shall  be  void,  otherwise  to  remain  in  full  force  and  virtue.'' 
The  condition  was  held  to  be  sufficiently  definite,  and  the  mortgage  was  sus- 
tained. The  opinion  of  the  court  is  able  and  elaborate.  Gill  -y.  Pinney,  12 
Ohio  St.,  38,  is  to  the  same  effect.     Other  like  cases  might  be  multiplied  to  an 
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indefinite  extent.  It  is  unnecessary  to  incumber  this  opinion  with  further  ref- 
erences. The  grounds  upon  which  they  proceed  are,  that  a  thing  is  to  be 
regarded  as  certain  which  can  be  made  certain;  that  evidence  can  be  adduced 
to  apply  the  contract  to  its  subject;  that  where  there  is  enough  to  put  those 
concerned  upon  inquiry,  the  means  of  knowledge  and  knowledge  itself  are,  in 
legal  effect,  the  same  thing.  A  multo  fortiori  was  it  proper  to  receive  the  evi- 
dence referred  to  in  the  present  case.  See  in  this  connection,  also,  Chester  v. 
Bank  of  Kingston,  16  K  T.,  336,  and  Horn  v.  Keteltas,  46  id.,  605. 

Decree  affirmed. 

§413.  Mor^agre  by  a  person  drank.-^  A  deed  of  trust,  exe'^.uted  and  acknowledged  by  the 
grantor  whea  he  was  in  such  a  condition  of  mind  on  account  of  drunkenness  that  he  could 
not  comprehend  its  terms  and  conditions,  is  void.    Harmon  v,  Johnston,*  I  MacArth.,  189. 

§  414.  A  married  woman  can,  by  deed  duly  executed  and  acknowledged,  bind  her  separate 
estate  for  the  payment  of  a  specified  debt  of  her  husband.  Stephen  v,  Baall,  23  Wall.,  32d 
($§1186-1189). 

^  415.  Under  the  laws  of  Louisiana,  a  wife  cannot  bind  her  property  for  debts  contracted 
by  the  husband ;  but  if  she  mortgage  her  property  under  assurances  made  to  the  mortgagee, 
tbe  loan  is  for  her  exclusive  use,  and  the  money  is  actually  paid  to  her  and  the  mortgagee 
acted  in  good  faith,  she  cannot  invoke  the  aid  of  a  court  of  chancery  to  relieve  her  of  her 
mortgage.     Bein  v.  Heath,  6  How.,  228. 

^  416.  In  Missouri  a  married  woman  may  mortgage  her  real  estate.  Parsons  v.  Denis,*  2 
McC,  359. 

§  41 7.  A  gas  company  organized  under  the  Illinois  statute  of  February  18,  1857,  which  pro- 
vides that  a  corporation  shall  be  capable  of  purchasing  and  holding,  conveying  and  disposing 
of  such  real  and  personal  estate  as  may  be  necessary  to  enable  said  company  to  *carry  on  its 
business,  has  power  to  mortgage  its  property.    Gaytes  v.  Lewis,  2  Biss.,  136,  187. 

^  418,  A  corporation  cannot  execute  a  mortgage  deed  of  land  otherwise  than  under  its 
Seal    In  re  St.  Helen  Mill  Co.,  8  Saw.,  88,  90. 

^*  419.  Power  to  mortgage.  — In  Indiana  a  power  to  sell,  conferred  by  will,  may,  under 
some  circumstances,  be  held  to  include  a  power  to  mortgage,  although  in  this  state  a  mort- 
gage does  not  convey  the  land,  but  only  a  security  or  lien  upon  it.  Downie  t7.  Downie,  9 
Bias.,  358,  856;  4  Fed.  R.,  57. 

2.    Whx>  May  Take  a  Mortgage. 

%  430.  An  alien  is  entitled  to  hold  and  enforce  a  mortgage,  this  being  regarded  as  a  per- 
sonal interest,  the  debt  being  the  principal  thing,  and  the  land  merely  an  incident.  Hughes 
r;  Edwards,  9  Wheat,  489  (§g  919-925). 

^  431.  Foreign  insnrance  companies  can  lawfully  invest  their  means  in  ntinois  mortgages. 
Haids  V.  Conn.  Mut  L.  Ins.  Ck>.,*  8  Biss.,  284. 

^  433.  Banks,—  A  mortgage  taken  in  violation  of  the  prohibition  in  the  national  banking 
act  of  a  loan  made  upon  real  estate  security  is  valid  and  may  be  enforced  by  a  sale  of  the 
lands.  The  remedy  for  the  violation  is  a  forfeiture  of  the  bank's  charter,  and  this  remedy 
can  be  enforced  only  by  the  United  States.  National  Bank  v.  Matthews,  8  Otto,  621,  635 ; 
National  Bank  v.  Whitney,  13  Otto,  99,  103. 

§  433.  United  States.—  A  deed  of  trust  to  secure  a  debt  to  the  United  States  is  not  prohib- 
ited by  an  act  of  congress,  providing  that  no  land  shall  be  purchased  on  account  of  the  United 
States  except  under  a  law  authorizing  such  purchase.     Neilson  v,  Lagow,  12  How.,  98. 

$  434.  Tenants  in  common.—  In  Rhode  Island,  by  statute  of  1798,  all  grants  to  two  or 
more  persons  create  tenancies  in  common,  unless  words  in  the  instrument  of  conveyance 
clearly  and  manifestly  show  an  intention  to  create  a  joint  tenancy.  Though  the  conveyance 
be  in  mortgage,  it  is  held  that  there  is  no  implication  controlling  the  statute  that  the  mort- 
gagees are  joint  tenants.    Randall  v,  Phillips,*  8  Mason,  878. 

^  435.  Compromise  creditors,— Where  a  deed  of  trust  was  given  by  a  debtor  to  secure  his 
creditors  under  a  compromise,  which  contained  a  proviso  that  if  they  should  fail  within  ninety 
days  from  its  date  to  signify  in  writing  their  acceptance  of  the  terms  of  settlement,  they  should 
he  considered  as  refusing  the  same,  their  acceptance  in  writing  was  held  to  be  not  a  condition 
precedent  to  the  vesting  of  the  property  in  the  trustee  for  their  benefit,  nor  was  it  a  condi- 
tion upon  which  the  trust  was  to  be  executed.    It  was  at  best  only  a  condition  subsequent,  in 
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the  nature  of  a  penalty  against  creditors  not  assenting  in  the  prescribed  way,  and  could  be 
waived  by  the  grantors.  "Where  a  party  has  complied  in  sabstance  with  such  a  proviso  in  a 
deed  of  trust,  he  is  not  liable  for  a  failure  to  comply  to  the  letter.  Bank  v.  Partee.  9  Otto, 
828. 

III.  What  May  be  Mortgaged. 
SxTisUASY  ^  Martgcige  covers  timber  wrongfully  eat  from  the  mortgaged  land,  §  426. 

§  426.  A  mortgage  of  land  covers  the  timber  growing  upon  it.  It  covers  the  timber  after 
it  is  wrongfully  cut  and  removed  from  the  land  by  the  mortgagor ;  even  the  sale  of  it  by  the 
mortgagor  does  not  divest  the  mortgage  lien,  but  the  purcliaser  takes  it  subject  to  such  lien. 
The  mortgagee  can  follow  the  timber,  and  take  possession  of  it,  and  hold  it  as  security  for  the 
payment  of  the  mortgage  debt.    Hutchins  v.  King,  §§  427-420. 

[NOT3S.—  See  §§  480,  481.] 

HUTCHINS  V.  KING. 
(1  Wallace,  53-60.    1863.) 

Error  to  TJ.  S.  Circuit  Court  for  New  Hampshire. 

Statement  of  Facts. —  Goodall  sold  land  and  took  a  mortgage  to  secure  the 
purchase  xnoney,  the  notes  maturing  in  one,  two  and  three  years.  Certain 
timber  cut  on  the  land  by  the  mortgagors,  under  the  circumstances  stated  in 
the  opinion,  was  sold  by  them  to  King.  Hutchins  and  Woods  succeeded  to  the 
rights  of  the  mortgagee,  and  took  possession  of  the  timber  and  sold  it,  and 
King  brought  this  action  against  them  to  recover  the  value  of  the  timber. 
The  finding  below  was  in  favor  of  King. 

Opinion  by  Mr.  Justice  Field. 

The  stipulations  in  the  mortgage  to  Goodall  provided,  as  we  construe  thorn, 
that  the  mortgagors  should  have  the  right  to  enter  upon  the  mortgaged  prem- 
ises and  cut  timber,  at  first  to  the  value  of  $1,000,  and  subsequently  as  they 
made  the  several  payments  designated,  to  the  value  of  the  sums  paid;  but  that 
in  case  they  failed  to  make  any  one  of  the  payments  designated,  they  were  to 
cease  cutting  and  to  surrender  possession  until  the  amount  due  was  paid.  The 
timber,  for  the  conversion  of  which  the  present  action  is  brought,  was  cut  after 
the  interest  on  some  of  the  notes  secured  had  become  due,  and  whilst  it  re- 
mained unpaid,  and  the  greater  portion  of  it  was  cut  after  the  principal  of  one 
of  the  notes  had  matured  and  was  also  unpaid.  In  June,  1856,  after  the  note 
which  had  matured  was  paid,  but  whilst  a  suit  for  the  interest  on  the  other 
notes  was  pending,  the  mortgagors  sold  the  timber  cut  to  King,  the  plaintiff 
below,  the  defendant  in  error  in  this  court.  The  defendants  below,  Hutchins 
and  Woods,  who  had  succeeded,  by  assignment  of  the  notes  and  delivery  of  the 
mortgage,  to  the  rights  of  the  mortgagee,  in  September,  1856,  took  possession 
ol  the  timber  cut,  and  subsequently  disposed  of  it,  and  appropriated  the  pro- 
ceeds. In  November  following,  the  interest  due  on  the  unpaid  notes  was 
collected.  It  does  not  appear  from  the  record  at  what  precise  period  the  de- 
fendants disposed  of  the  timber,  but  we  assume  from  the  argument  of  counsel 
that  this  was  done  after  their  collection  of  the  interest.  In  1859  the  present 
action  was  brought  to  recover  the  value  of  the  timber  alleged  to  have  beca 
thus  converted. 

The  defense  rested  mainly  upon  a  claim  of  ownership  in  the  property  by  the 
defendants.  The  position  taken  by  their  counsel  in  the  court  below,  and  urged 
in  this  court,  was  substantially  this:  that,  between  the  parties  to  the  mortgage, 
the  mortgagee  was  the  owner  of  the  land,  and  as  such  was  clothed  with  all  the 
rights  and  privileges  of  ownership;  that  the  license  to  cut  timber  contained  in 
the  stipulations  of  the  mortgage  ceased  upon  the  first  failure  to  meet  one  of  the 
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payments  designated;  and  that  after  default,  the  defendants  succeeding  to  the 
interests  of  the  mortgagee,  had  the  absolute  right  to  all  the  timber  cut  from 
the  land,  without  liability  to  account  to  any  one.  We  do  not  state  the  posi- 
tion of  the  defendants  in  the  precise  language  of  their  counsel,  but  we  state  it 
substantially. 

§  427,  A  mortgage^  although  in  form  a  conveyance  of  a  conditional  estate,  is 
a  mere  security  for  a  debt. 

A  mortgage  is  in  form  a  conveyance,  vesting  in  the  mortgagee  upDU  its  exe- 
cution a  conditional  estate,  which  becomes  absolute  upon  breach  of  the  condi- 
tion. At  law  it  was  originally  held  to  carry  with  it  all  the  rights  and  incidents 
of  ownership.  The  right  of  the  mortgagee  to  be  treated  as  owner  of  the  mort- 
gaged premises  could  only  be  defeated  upon  the  performance  of  the  conditions 
annexed  by  the  day  designated.  Subsequent  performance  only  gave  a  right  to 
the  mortgagor  to  resort  to  a  court  of  equit}^  for  relief  from  the  forfeiture  aris- 
ing upon  breach  of  the  conditions.  Such  is  the  law  at  this  day  in  some  of  the 
states  of  the  Union.  But  in  a  majority  of  the  states  the  law  in  this  respect  has 
been  greatly  modified  by  considerations  drawn  from  the  object  and  intention 
of  the  parties  in  executing  and  receiving  instruments  of  this  character.  The 
doctrine  established  by  courts  of  equity,  looking  through  the  form  to  the  real 
character  of  the  transaction,  that  a  mortgage  is  a  mere  security  for  a  debt,  and 
creates  only  a  lien  or  incumbrance,  and  that  the  equity  of  redemption  is  the 
real  and  beneficial  estate  in  the  land,  and  may  be  sold  and  conveyed  in  any  of 
the  ordinary  modes  of  transfer,  subject  only  to  the  lien  of  the  mortgage,  has  to 
a  great  extent,  ^*  by  a  gradual  and  almost  insensible  progress,"  as  Kent  ob- 
serves, been  adopted  by  the  courts  of  law.  4  Kent,  160.  To  such  a  degree 
has  this  equitable  view  prevailed  that  the  interest  of  the  mortgagee  is  now  gen- 
erally treated  by  the  courts  of  law  as  real  estate,  only  so  far  as  it  may  be  nec- 
essary for  the  protection  of  the  mortgagee  and  to  give  him  the  full  benefit  of 
his  security.  Although,  in  the  absence  of  stipulations  as  to  the  possession,  he 
may  enter  upon  the  premises,  his  interest  is  widely  different  from  that  of  owner. 
He  cannot  by  conveyance  transfer  any  interest  in  the  premises  without  a  trans- 
fer of  the  debt  secured.  Jackson  v,  Bronson,  19  Johns.,  325.  His  interest  is 
not  sabject  toattacbment  or  seizure  on  execution.  Jackson  v.  Willard,  4  Johns., 
41.  He  cannot  remove  the  buildings  on  the  premises,  nor  the  fixtures  attached ; 
nor  can  he  subject  the  premises  to  any  uses  but  such  as  may  furnish  the  means 
for  the  payment  of  the  debt  secured  without  impairing  the  value  of  the  estate. 

In  few  states  is  the  equitable  doctrine  respecting  mortgages  more  clearly 
asserted  than  in  New  Hampshire,  where  the  mortgage  was  executed  upon  which 
the  rights  of  the  parties  to  the  present  action  arise.  Thus,  in  Southerin  v. 
Mendam,  5  N.  H.,  429,  the  supreme  court  of  that  state,  in  considering  the 
nature  of  the  interest  which  a  mortgagee  possesses,  said :  ''  In  order  to  give 
him  the  full  benefit  of  the  security,  and  appropriate  remedies  for  any  violation 
of  his  rights,  he  is  treated  as  the  owner  of  the  land.  But  for  other  purposes 
the  law  looks  beyond  the  mere  form  of  the  conveyance  to  the  real  nature  of 
his  interest,  and  treats  his  estate  in  the  land  as  a  thing  widely  different  from 
an  estate  in  fee  simple."  In  that  case  it  was  held  that  the  interest  of  the 
mortgagee  in  the  land  was  a  mere  chattel,  and  passed  by  a  simple  delivery  of 
the  note  secured  as  an  incident  of  the  debt.  And  in  Ellison  v.  Daniels,  11 
X.  H.,  274,  the  same  court  said:  "The  right  of  the  mortgagee  to  have  his  in- 
terest treated  as  real  estate  extends  to  and  ceases  at  the  point  where  it  ceases 
to  be  necessary  to  enable  him  to  avail  himself  of  his  just  rights,  intended  to 
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be  secured  to  him  by  the  mortgage."  In  that  case  the  demandant  in  a  writ  of 
entry  was  mortgagor,  and  the  tenant  claimed  under  the  mortgagee  through 
various  mesne  conveyances  executed  after  the  law  day,  and  it  was  held  that 
nothing  passed  to  the  tenant,  the  court  observing  that  to  enable  the  mortgagee 
to  sell  and  convey  his  estate  was  not  one  of  the  purposes  for  which  his  interest 
is  to  be  thus  treated ;  that  there  was  no  necessity  that  it  should  be  so  treated, 
as  the  sale  could  be  equally  well  eflfected  by  the  transfer  of  the  note  secured 
by  the  mortgage. 

§  -1:28.  Mortgagee  cannot  sell  timher  wrongfully  cut  by  mortgagor. 

With  these  views  of  the  nature  of  the  interest  of  the  mortgagee,  under  the 
law  of  New  Hampshire,  the  question  presented  in  the  case  at  bar  becomes  one 
of  easy  solution.  The  timber  growing  upon  the  land  mortgaged  constituted  a 
portion  of  the  realty.  It  was  embraced  in  the  pledge  of  the  land  as  security. 
As  the  assignees  of  the  mortgage  held  the  land,  so  they  held  the  timber  upon 
it,  both  before  and  after  it  was  cut,  as  a  portion  of  their  security.  They  could 
not  sell  it  any  more  than  they  could  pass,  by  their  conveyance,  the  fee  of  tl  e 
land.  The  mortgagors  had,  it  is  true,  no  right  to  cut  the  timber  after  default 
made  in  an}^  of  the  payments  designated  in  the  mortgage.  They  could  do 
nothing  to  diminish  the  value  of  the  estate.  The  right  to  cut  the  timber  rested 
upon  the  license  contained  in  the  stipulations  of  the  mortgage.  Their  catting, 
except  in  pursuance  of  such  license,  might  have  been  restrained,  upon  proper 
application,  by  a  court  of  equity.  Brady  v.  Waldron,  2  Johns.  Ch.,  148.  The 
sale  by  them  after  it  was  cut  did  not  divest  the  lien  of  the  assignees  of  the 
mortgage ;  the  purchaser  took  the  timber  subject  to  their  paramount  rights. 
The  assignees  could  follow  it  and  take  possession  of  it,  and  hold  it  until  the 
designated  amounts  due  at  the  time  were  paid.  "When  these  were  paid,  their 
rights  over  it  ceased,  and  the  vendee  of  the  mortgagors  became  invested  with 
a  complete  title.  The  subsequent  detention  of  the  timber  by  the  assignees  was 
wrongful,  and  the  sale  of  it  a  conversion,  for  which  they  were  liable  to  the 
purchaser. 

§  429.  A  hill  of  exceptiofis  must  show  that  exception  to  ruling  of  court  was 
taken  at  the  time. 

Some  other  positions  were  pressed  by  the  plaintiffs  in  error  upon  the  atten- 
tion of  the  court  on  the  argument,  but  we  do  not  notice  them ;  because  what 
is  termed  in  the  transcript  "a  bill  of  exceptions,"  does  not  show  that  any  ex- 
ception was  taken  to  the  rulings  of  the  court.  The  bill  siqjply  shows  that 
certain  positions  were  urged  by  the  parties,  and  that  certain  rulings  were  made. 
We  have,  however,  considered  the  material  question  argued,  because  no  objec- 
tion was  taken  to  the  record  on  the  argument,  and  because  the  associate  justice 
of  this  court,  who  presided  at  the  circuit  where  the  cause  was  tried,  informs  us 
that  an  exception  was  in  truth  taken,  and  that  the  omission  of  the  bill  to  state 
the  fact  is  a  mere  clerical  error.  We  do  not  intend,  however,  to  allow  this  case 
to  be  drawn  into  a  precedent.  To  authorize  any  objection  to  the  admission 
or  exclusion  of  evidence,  or  to  the  giving  or  refusal  of  any  instructions  to  the 
jur3%  to  be  heard  in  this  court,  the  record  must  disclose  not  merely  the  fact 
that  the  objection  was  taken  in  the  court  below,  but  that  the  parties  excepted 
at  the  time  to  the  action  of  the  court  thereon.  Judgment  affirm^. 

§  480.  A  pre-emption  rlgrht  may  be  the  subject  of  a  mortgage  by  the  pre-emptor  although 
the  legal  title  be  in  the  United  States.     Bush  v.  Marshall,  6  How.,  3S4  (§i5  673-073).     See  g  432. 

§  481.  A  mortgage  of  a  crop,  though  made  before  the  seed  is  sown,  attaches  as  a  lien  from 
the  time  the  crop  comes  into  existence.    Butt  v.  Ellett,*  19  Wall.,  644. 
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IV.  Equitable  Mortgages. 

SnocABY — Pre-emption  claim,  §  4S2,^  Agreement  to  mortgage,  ^  idS,— Deposit  of  title  deeds, 

§434. 

§  482.  A  pre-emption  claim  after  entry  may  be  mortgaged,  though  it  is  not  perfected. 
Wright  V,  Shumway.  §§  485^39.    See  §  430. 

§  488.  An  equitable  mortgage  arises  from  an  agreement  to  purchase  and  mortgage  certain 
land.    Ibid, 

g  484.  An  equitaHle  mortgage  may  arise  from  the  deposit  of  a  title  deed,  where  an  equity 
is  shown  beyond  the  mere  deposit  of  such  deed ;  as  where  a  creditor  held  as  security  coupons 
convertible  into  lands,  and  these  were  replaced  by  the  delivery  of  an  unrecorded  deed  of  the 
lands  running  to  the  debtor.  This  equitable  lion  was  held  to  be  superior  to  the  lien  of  a  gen- 
eral judgment  against  the  debtor.    First  National  Bank  r.  Caldwell,  §  440. 

[Notes.—  See  g§  441-447.] 

WRIGHT  V.  SHUMWAY. 
(District  Court  for  Wisconsin:  1  Bissell,  23-28.     1853.) 

Statement  of  Facts. —  Proceeding  in  equity  to  foreclose  a  mortgage  given 
by  the  defendants  upon  certain  unsurveyed  public  lands  upon  which  they  had 
settled,  to  secure  the  paynaent  of  their  promissorj^  notes  in  the  sum  of  $1,200 
to  complainants.  In  the  deed  the  defendants  agreed  to  purchase  the  said  land 
from  the  government  whenever  it  was  surveyed  and  put  up  for  sale,  and  then  to 
re-mortgage  it  to  complainants  or  their  heirs.  In  1852  the  lands  were  surveyed 
and  offered  for  sale.  John  Shumway,  one  of  the  defendants,  proved  up  a  pre- 
emption right  and  entered  one  quarter  section;  the  certificate  of  location  war 
assigned  by  him  to  Fitzgerald,  a  co-defendant,  and  the  latter  entered  another 
quarter  section  in  his  own  name  for  Charles  Shumway,  a  defendant  herein, 
giving  to  each  a  bond  for  $500,  conditioned  that  he  should  give  to  each  of 
them  a  deed  for  a  quarter  section,  for  a  consideration  of  $200,  interest  and 
annual  taxes,  within  two  years  thereafter. 

§  435.  Private  sales  or  mortgages  of  jpre-empiion  claims^  thoiigh  the  latter  are 
not  yet  perfected^  are  valid. 

Opinion  by  Millek,  J. 

It  is  contended  on  the  part  of  the  defendants  that  the  deed  of  the  Shura- 
ways  to  complainants  is  a  contract  in  violation  of  the  act  of  congress,  approved 
MaVch  31,  1830  (4  Stats,  at  Large,  392),  entitled  «  An  act  for  the  relief  of  the 
purchasers  of  public  lands,  and  for  the  suppression  of  fraudulent  practices  at 
the  public  sales  of  the  lands  of  the  United  States,"  and  is  therefore  void.  I 
do  not  think  that  this  position  is  tenable.  There  is  nothing  in  the  deed  tend- 
ing to  the  formation  of  a  combination  of  purchasers,  or  to  prevent  biddings 
for  the  land  at  a  government  public  sale.  But  the  improved  portion  of  the 
land  was  not  intended  by  the  Shumways  to  be  the  subject  of  a  public  sale.  As 
settlers  and  improvers,  at  the  date  of  the  deed,  they  considered  that  their  right 
to  pre-emption  would  be  secured,  which  was  afterwards  perfected  through  Fitz- 
gerald. The  deed  is  not  within  the  prohibition  of  the  act.  Private  sales  of 
pre-emption  claims  of  settlers  are  recognized  as  valid  by  the  federal  courts. 
Bush  V.  Marshall,  6  How.,  284  (§§  673-675,  infra)]  Thredgill  v.  Pintard,  12 
Uow.,  24. 

§  436.  A  mortgage  founded  upon  a  past  consideration  is  valid. 

At  the  date  of  the  deed,  the  Shumways  had  peaceable  and  undisturbed  pos- 
session of  the  land,  with  the  tacit  or  implied  assent  of  the  United  States,  and 
had  erected  thereon  a  saw-mill,  dwellings,  a  tavern  stand  and  other  buildings; 
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and  they  had  an  inchoate  right  of  pre-emption.  In  consideration  of  their  in- 
debtedness to  the  complainants,  they  made  the  deed  as  a  security.  The  debt 
was  then  payable.  A  conveyance,  covenant  or  mortgage  founded  on  a  past 
consideration  is  valid. 

§  437.  Where  the  money  is  due  andpayahle^  and  no  time  of  paymeixi  isjixedy 
a  foreclosure  will  he  decreed  at  any  time. 

When  the  money  is  due  and  payable,  and  no  time  is  mentioned  in  the  mort- 
gage for  its  payment  or  redemption,  a  foreclosure  will  be  decreed  at  any  time. 
And  a  mortgage  intended  to  secure  a  certain  debt  is  valid  in  equity,  for  that 
purpose,  whatever  form  the  debt  may  assume.  The  consideration  expressed  in 
the  deed  is  valuable,  and  is  sufficient  to  authorize  the  court  to  enforce  perform- 
ance of  its  covenants. 

§  438.  Where  the  mortgagor  acquires  a  perfect  title  to  the  property  after  the 
mortgage^  it  inures  to  the  benefit  of  the  mortgagee. 

It  is  further  contended  that  the  deed  is  of  no  validity,  the  premises  not 
being  legally  vested  in  the  Shumways.  The  deed  does  not  purport  to  be  a 
mortgage  of  the  fee,  but  nevertheless  it  may  be  valid.  In  equity,  whatever 
property,  real  or  personal,  is  capable  of  an  absolute  sale  may  be  the  subject  of 
a  mortgage.  Therefore,  rights  in  remainder  and  reversions,  possibilities  coupled 
with  an  interest,  rents,  franchises  and  choses  in  action,  are  capable  of  being 
mortgaged.  2  Story's  Eq.  Jurisprudence,  §  1021.  And  courts  of  equity  sup- 
port assignments  of,  or  contracts  pledging  property,  or  contingent  interests 
therein,  and  also  things  which  have  no  present,  actual,  potential  existence,  but 
rest  in  mere  possibility.  Mitchell  v.  Winslow,  2  Story,  630.  If  a  mortgage  be 
made  of  an  estate,  to  which  the  mortgagor  has  not  a  good  title,  and  then 
he  who  has  the  real  title  conveys  to  the  mortgagor,  or  his  representatives,  a 
good  title,  the  mortgagee  will  be  entitled  in  equity  to  the  benefit  of  it,  for  it 
will  be  considered  as  a  graft  into  the  old  stock,  and  as  arising  in  consideration 
of  the  former  title.  Seabourne  ii,  Powell,  2  Vern.,  10;  Best  v.  Meddlenurst, 
3  Atk.,  376;  Goodright  v.  Meade,  3  Burr.,  1703;  McGinnis  v.  Noble,  7  Watts 
&  Serg.,  454. 

§  439.  An  agreement  to  purchase  and  mortgage  certain  land  is  a  specific  lien, 
which  will  be  enforced  in  equity. 

The  deed  purports  to  be  a  mortgage  of  all  the  property  or  interest  of  the 
Shumways  then  existing,  with  express  covenants  "that  they  will  purchase  the 
land  and  mortgage  it  to  the  complainants  to  secure  their  indebtedness."  By 
this  express  written  agreement  to  make  a  mortgage,  a  lien  is  created  on  the 
land,  in  equity,  on  the  principle  that  what  has  been  agreed  to  be  performed 
shall  be  performed.  Houhey  v.  Vernon,  2  Cox,  12 ;  3  Powell  on  Mortgages, 
1049,  a,  b.  An  equitable  mortgage  springs  from  an  agreement,  express  or  im- 
plied, that  there  shall  be  a  lien.  The  agreement  in  this  case  to  purchase  the 
land,  and  then  to  mortgage  it,  is  express,  and  is  a  specific  lien,  which  will  be  en- 
forced in  equity.  Finch  v.  Winchelsea,  1  P.  Wms.,  277;  Freemoult  v.  Dedire, 
id.,  429;  Devlin  v.  Smith,  3  Atk.,  323;  Tooke  v.  Hastings,  2  Vern.,  97;  Loyde 
V.  Mynn,  4  Leonard,  505 ;  Laundell  v.  Beerry,  id.,  481 ;  Metcalf  v.  The  Arch- 
bishop of  York,  6  Sim.,  224;  Burn  v.  Burn,  3  Yes.  Jr.,  573:  Legard  v.  Hodges, 
1  id.,  352.  The  same  principle  also  seems  to  be  well  settled  in  the  courts  of 
this  country.  In  re  Howe,  1  Paige,  131 ;  Delaire  v.  Keenan,  3  Desaus.  Eq.,  74; 
Menude  v.  Delaire,  2  id.,  564;  Dow  v.  Kerr,  Speers,  413;  Campbell  v.  Moseby, 
6  Litt.,  358;  Fleming  v.  Harrison,  2  Bibb,  171;  Richter  v.  Selin,  8  Serg.  &  R., 
425;  Fysor  v.  Possman,  2  Barr,  122;  Longworth  v.  Tavlor,  1  McL.,  395.    I  do 
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not  deem  it  necessary  to  enter  into  a  minute  statement  of  these  cases,  and  also 
of  many  others,  as  I  consider  the  principle  to  be  settled  beyond  all  contro- 
versy. The  deed  is  an  equitable  mortgage,  to  be  enforced  by  a  bill  in  equity. 
The  legal  title  to  half  the  land  is  in  Fitzgerald,  subject  to  the  equity  of  the 
Shumways,  to  redeem  on  or  before  the  day  of  payment  specified  in  the  bonds 
of  Fitzgerald  for  conveyance.  On  or  before  the  day  of  payment,  Fitzgerald 
is  obligated  to  convey  to  the  Shumways,  or  to  their  assigns,  or  to  the  purchaser 
under  a  decree  in  this  case,  upon  the  payment  to  him  of  the  amount  he 
advanced  for  the  land  to  the  government,  with  interest,  according  to  the  con- 
ditions of  the  bonds.  The  Shumways  continue  to  hold  actual  possession  of  the 
land.  The  bonds  of  Fitzgerald  for  deeds  are  not  conveyances  of  the  land,  but 
obligations,  whereupon  the  Shumways,  or  their  representatives  or  assigns,  may 
compel,  by  bills  in  equity,  conveyances  of  the  fee,  upon  the  payment  of  the 
purchase  money,  according  to  the  conditions.  The  purchase  of  the  land  by 
Fitzgerald,  at  the  instance  of  the  Shumways,  the  settlers  and  improvers  in 
possession,  and  their  acceptance  of  bonds  for  conveyances,  are  the  same  in 
equity  as  if  they  had  made  the  purchases  in  their  own  names,  with  money  bor- 
rowed of  Fitzgerald,  secured  by  mortgage  of  the  land. 

It  is  not  necessary  to  determine  the  question  of  priority  of  lien,  as  the  com- 
plainants consent  to  a  decree  of  sale  of  the  two  quarter  sections  entered  by 
Fitzgerald,  subject  to  his  lien,  according  to  the  conditions  of  his  bonds  to  the 
Shumways,  the  lands  being  considered  quite  valuable,  and  abundant  for  the 
payment  of  both  liens.  A  decree  of  sale  is  ordered,  according  to  the  prayer 
of  the  bill. 

FIRST  NATIONAL  BANK  v.  CALDWELL. 

(Circuit  Court  for  Nebraska:  4  Dillon,  814-316.    1876.) 

Statement  op  Facfs. —  Plaintiff  held  notes  of  Gise,  and  as  xjollateral  security 
coupons  convertible  into  land.  With  the  consent  of  plaintiff  Gise  withdrew 
the  coupons  and  secured  lands,  and  replaced  in  the  hands  of  the  plaintiff  the 
unrecorded  deeds  for  the  lands  which  vested  the  title  in  him,  Gise.  Caldwell, 
Hamilton  &  Co.  were  judgment  creditors  of  Gise,  and  recorded  their  judgment 
in  the  county  in  which  the  lands  were  situated.  The  bill  sets  up  the  possession 
of  the  deeds  as  an  equitable  mortgage. 

Opinion  by  Dillon,  J. 

Counsel  have  largely  argued  this  cause  as  if  it  involved  the  question  whether 
the  English  doctrine  of  equitable  mortgages,  arising  from  the  fnere  deposit  of 
title  deeds,  prevails  in  the  state  of  Nebraslca.  It  may  be  admitted,  for  the  pur- 
poses of  this  case,  that  the  deposit  of  recorded  title  deeds,  without  more,  will 
not  create  an  equitable  lien  against  the  debtor,  or  a  general  judgment  creditor 
of  his,  and  yet  the  equity  of  the  present  cause  is  with  the  plaintiff. 

§  440.  The  possession  of  deeds  as  a  collateral  secxiritu  in  lieu  of  coupons  pre- 
tiously  hdd  as  such  creates  an  equitable  mortgage^  superior  to  the  lien  of  a  gen- 
eral judgment  creditor. 

The  plaintiff  corporation  held  coupons,  convertible  into  lands,  as  a  specific 
security  for  its  debt.  Without  the  debtor's  consent  it  could  have  converted 
these  coupons  into  lands,  and  taken  the  deed  in  its  own  name.  Both  the 
plaintiff  and  Gise,  however,  thought  it  advantageous  to  exercise  the  option  of 
exchanging  the  coupons  for  lands.  Gise  made  the  selection  of  the  lands,  and 
the  deed  was  taken  in  his  name,  hut  not  recorded^  and  was  delivered  at  once  to 
the  plaintiffs,  and  is  now  held  by  them  in  virtue  of  an  agreement  with  Gise, 
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made  at  the  time,  that  the  deed  shoald  be  a  substituted  security  in  lieu  of  the 
coupons.  Gise  does  not  controvert  the  plaintiflTs  rights.  The  defendants 
Caldwell,  Hamilton  &  Co.  do  not  dispute  the  above  facts,  but  contend  that 
their  rights,  as  a  general  judgment  creditor  of  Gise,  without  levy  or  sale,  are 
superior  to  the  plaintiff's.  There  is  no  statute  of  Nebraska  which,  in  terms, 
gives  such  effect  to  a  general  judgment  lien,  nor  any  decision  of  the  supremo 
court  of  the  state  that  a  judgment  lien  overrides  existing  speciQp  equities  in 
lands  in  favor  of  others.  The  plaintiff's  rights,  as  the  equitable  mortgagee  of 
the  lands,  or  having  an  equitable  lien  upon  them,  are  superior  to  the  rights  of  a 
general  judgment  creditor,  who  has  not  become  a  purchaser  under  the  judg- 
ment, in  good  faith,  and  without  notice  of  the  rights  of  the  equitable  mort- 
gagee.    Brown  v.  Pierce,  7  Wall.,  205,  217. 

Decree  for  the  plaintiff. 

§  441.  An  agreement  for  a  mortgage  wiU  be  treated  by  a  court  of  equity  as  a  mortgage  if 
it  be  the  intent  of  the  parties.     White  Water  Valley  Co.  v.  Vallette,  21  How.,  414,  422. 

§  442.  Agreement  to  mortgage.—  Where  land  is  sold  partly  for  cash,  and  the  remainder  of 
the  purchase  money  is  to  be  paid  in  instalments,  the  purchaser  agreeing  to  execute  a  mort- 
gage to  secure  such  instalments,  but  the  vendor  neglects  to  make  a  deed,  a  court  of  equity 
will  consider  the  parties  as  holding  the  relation  of  mortgagor  and  mortgagee.  Longworth  v. 
Taylor,  1  McL.,  395,  407. 

§  448.  When  by  a  contract  of  sale  a  deed  is  to  be  made,  and  a  mortgage  given  to  secure 
deferred  payments,  the  vendor  is  considered  in  equity  as  a  mortgagee,  on  the  principle  that 
equity  will,  for  the  purposes  of  justice,  treat  that  to  have  been  done  which  oaght  to  have  been 
done.     Taylor  v.  Longworth,  14  Pet..  172.  177. 

§  444.  After-acquired  property. —  Courts  of  equity  inceitain  cases  give  effect  to  a  mortgage 
of  property  to  be  acquired  subsequently,  when  it  appears  that  no  rule  of  law  is  infringed  and 
the  rights  of  third  persons  are  not  prejudiced.     Beall  v.  White,  4  Otto,  886. 

§  445.  A  deposit  of  title  papers  does  not  constitute  an  equitable  mortgage  unless  there  is 
an  intent  to  give  security  thereby.    Mandeville  r.  Welch,  5  Wlieat.,  277,  284. 

§  446.  A  customer  of  a  bank,  having  deposited  with  it  as  collateral  security  for  discounts 
a  note  of  a  third  person  secured  by  mortgage,  was  allowed  to  withdraw  them  for  the  purpose 
of  foreclosure  upon  his  agreement  to  return  the  proceeds,  or  to  replace  them  by  other  securi- 
ties. At  the  foreclosure  sale,  the  customer  purchased  the  property  and  deposited  the  deed 
with  the  bank.  He  afterwards  discharged  the  indebtedness  to  secure  which  the  deposit  was 
made,  and  thereafter  incurred  new  debts  to  the  bank  while  the  bank  held  the  deed,  but  it  did 
not  appear  that  these  debts  were  created  on  the  faith  of  the  deposit.  Upon  his  subsequent 
bankruptcy  it  was  held  that  the  bank  could  not  claim  an  equitable  mortgage  by  such  deposit 
of  the  deed.     Biebinger  v.  Continental  Bank,*  9  Otto,  143. 

§  ^47.  While  the  mere  deposit  of  recorded  title  deeds  will  not  create  an  equitable  lien 
against  the  debtor,  yet,  under  some  circumstances,  a  deposit  of  an  unrecorded  deed  may  be 
held  to  create  an  equitable  mortgage.  Thus,  where  railroad  coupons,  which  were  convertible 
into  lands,  were  lield  as  security,  and  the  debtor  so  converted  them,  and  took  a  deed  in  his  own 
name,  and  delivered  it  to  his  creditor  without  record  as  a  substituted  security  in  lieu  of  the 
coupons,  it  was  held  to  be  an  equitable  mortgage,  superior  to  the  lien  of  a  general  judgment 
creditor.     First  National  Bank  v.  Caldwell,  4  Dill.,  314  (§  440j. 


V.  Absolute  Deed  and  Agreement  to  Reconvet. 

Summary  —  Deed  with  separate  defeasance,  %  448. —  Right  to  redeem  not  renounced  except 
.  upon  a  good  consideration,  %  449.—  A  conditional  sale  valid,  %  450. —  Absolute  sale  instead 
of  mortgage^  §  ^b\,— Assignnient  of  a  mortgage  with  agreement  to  reassign,  §  452. 

§  448.  At  law  an  absolute  deed  and  separate  defeasance  or  agreement  to  reconvey,  executed 
at  the  same  time,  amount  to  a  mortgage ;  although  within  the  time  limited  for  the  reconvey- 
ance the  gi'antee  is  empowered  to  sell  the  whole  or  any  part  of  the  land  at  a  fixed  price,  in 
payment  of  the  debt.     Dow  v.  Chamberlin,  §§  453,  454. 

§  449.  The  mortgagor  is  not  held  to  have  renounced  the  right  to  redeem  unless  the  creditor 
shows  that  the  right  was  given  up  deliberately,  and  for  an  adequate  consideration.    An  abso- 
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late  deed  made  by  nephews  and  nieces  joining  with  their  mother  to  their  uncle,  who  held  a 
mortgage  on  the  premises  conveyed,  executed  by  only  a  part  of  the  grantors,  those  not  par- 
ties to  said  mortgage  receiving  no  consideration  for  such  deed,  which  was  executed  upon  the 
representation  that  the  grantee  would  try  to  sell  the  premises,  and  give  the  grantors  the  sur- 
pias  in  excess  of  his  debt,  and  which  deed  the  grantors  underatood  to  be  as  security  for  such 
debt,  was  held  to  be  a  mortgage,  even  as  against  a  lessee  of  the  grantee  with  a  right  to  pur- 
chase the  premises.    Villa  v.  Rodriguez,  §§  455,  456. 

§  450.  A  conditional  sale,  if  intended  by  the  parties  to  be  such,  is  valid.  The  inquiry  in 
every  case  is  whether  the  contract  is  a  security  or  an  actual  sale.  Where  land  was  conveyed 
to  trustees  to  be  by  them  reconveyed  to  the  grantor,  if  he  should  repay  the  purchase  money 
before  a  day  named,  and  if  not,  then  to  convey  to  his  creditor,  and  the  debt  not  being  paid 
the  trustees  conveyed  the  land  to  the  creditor,  it  was  held  that  the  grantor  had  no  right  to 
redeem.     Conway  v,  Alexander,  §  457. 

§  4S1.  A  conveyance  by  deed  absolute  on  its  face,  witli  an  agreement  that  the  grantee  should 
hold  tlie  land  until  he  could  sell  it  at  a  profit,  and  should  then  sell  it  and  pay  himself  the  pur- 
chase price  and  a  debt  owed  him  by  the  grantor,  and  divide  tlie  surplus,  if  any,  the  grantee 
at  the  same  time  giving  his  notes  secured  by  mortgage  of  the  same  land  for  the  purchase 
price,  is  an  absolute  sale  and  not  a  mortgage.    Cad  man  t*.  Peter,  g  458. 

^  452.  An  assignment  of  <a  mortgage  as  security,  accompanied  by  an  agreement  to  reassign 
upon  payment  of  the  debt  secured,  does  not  amount  to  a  legal  mortgage,  but  to  an  assignment 
in  trust.  There  can  be  no  legal  mortgage  without  a  condition  or  clause  of  defeasance.  War- 
ren V.  Emerson,  g§  459-461. 

[Notes.—  See  §s  462-466.] 

DOW  V.  CHAMBERLIN. 
(Circuit  Court  for  Michigan:  5  McLean,  281-285.    1851.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  is  a  bill  to  foreclose  a  mortgage,  and  the  ques- 
tion is  whether  the  property  was  given  in  payment  or  as  a  security.  The 
plaintiff  recovered  against  the  defendant,  Samuel  Chamberlin,  and  one  David 
M.  Hinsdale,  a  judgment  for  the  sum  of  $756.93  and  costs,  on  which  an  execu- 
tion was  issued  on  the  16th  of  January,  1847,  which  was  levied  upon  certain 
real  estate  as  the  property  of  Chamberlin,  and  was  advertised  for  sale.  The 
counsel  for  the  plaintiffs  attended  on  the  day  of  sale,  and  on  examination  found 
the  property  levied  on  much  incumbered,  so  as  to  be  insufficient  to  satisfy  the 
judgment.  And  it  was  agreed  that  the  levy  should  be  released  on  the  defend- 
ant's executing  a  deed  of  general  warranty  to  Dow,  one  of  the  plaintiffs,  for 
certain  lots  in  the  village  of  Pontiac,  which  deed  was  duly  executed.  After 
the  delivery  of  the  deed,  the  following  instrument  was  drawn  up  by  the  attor- 
ney of  the  plaintiffs,  and  delivered  to  the  defendant: 

"Whereas,  Samuel  Chamberlin  has  this  day  executed  to  Marcus  F.  Dow  a 
warranty  deed  for  lots  95,  96,  97,  107,  112  and  113,  of  the  eastern  addition  of 
the  village  of  Pontiac,  to  apply  on  an  execution  issued  from  the  United  States 
court  in  favor  of  Dow  and  others  against  said  Chamberlin  and  D.  M.  Hinsdale: 
Now,  this  witnesseth  that  the  said  Chamberlin  or  D.  M.  Hinsdale  shall,  at  any 
time  within  the  ensuing  twelve  months,  be  entitled  to  the  privilege  of  redeem- 
ing said  lots,  on  payment  of  the  said  judgment  so  rendered  against  them  by 
the  said  United  States  court  in  favor  of  said  D.  K.  and  S. ;  and  the  said  plaint- 
iffs hereby  agree  to  reconvey  said  premises  to  said  Chamberlin  on  payment  of 
said  sam  of  money  as  aforesaid;  plaintiffs  reserving,  however,  the  right  to 
sell  any  part  of  said  premises  when  opportunity  offers,  provided  they  do  not 
sell  them  at  a  less  rate  than  $155  per  lot,  as  this  day  appraised  by  persons 
named;  and  shall  apply  the  proceeds  thereof  in  liquidation  of  said  judgment 
pro  tantoJ^ 

Parol  evidence  has  been  heard^  not  to  explain  any  matter  upon  the  face  of 
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the  above  instrument,  or  of  the  deed,  but  to  show,  beyond  the  instruments,  tho 
nature  of  the  transaction.  The  parol  testimony  casts  very  little  light  on  the 
transaction.  The  statements  of  the  witnesses  were  made  from  general  impres- 
sions, the  words  spoken  not  being  recollected.  Buddington's  impressions  were 
that  Chamberlin  refused  to  give  the  lots  as  collateral  security,  as  that  would 
take  away  his  control  over  them,  and  leave  the  debt  still  unpaid.  And 
DufBeld  says  that  twelve  months  were  given  to  Chamberlin  to  sell  the  prop- 
erty. This  placed  the  property  within  his  control,  unless  each  lot  should  sell 
for  $155.  This  may  have  removed  Chamberlin's  objection  to  giving  a  lien  on 
the  lots.  At  least  it  is  as  reasonable  a  conclusion  as  any  which  can  be  drawn 
from  the  very  vague  parol  testimony  in  the  case.  We  must  look  to  the  two 
instruments  chiefly,  to  ascertain  the  character  of  the  transaction.  The  deed 
was  absolute  upon  its  face,  and  conveyed  the  fee,  with  warranty,  to  the  grantee. 
And  this  being  done  in  payment  of  the  judgment,  it  is  contended,  the  transac- 
tion was  closed.  That  this  was  not  the  understanding  of  the  parties  appears 
from  the  fact  that  the  plaintiffs  had  the  right  to  sell  the  lots  at  the  price  fixed, 
the  proceeds  to  be  paid  pro  tanto  on  the  judgment.  Now,  if  the  judgment 
had  been  considered  as  discharged  by  the  conveyance  of  the  lots,  why  should 
the  price  of  the  lots  be  limited,  and,  particularly,  why  should  the  proceeds  be 
applied  in  part  discharge  of  the  judgment?  It  is  no  satisfactor}'  answer  to  this 
that  Chamberlin  was  desirous  to  have  a  reconveyance  of  the  lots,  or,  at  least, 
a  part  of  them,  and  therefore  a  limitation  on  the  price  was  fixed.  This  limita- 
tion might  have  been  agreed  upon  without  providing  that  the  monej'  received 
should  be  paid  on  the  judgment.  If  that  judgment  had  been  discharged  by 
the  conveyance,  of  what  importance  could  it  be  that  the  money  received  on 
the  sale  of  the  lots  should  be  paid  on  it?  Could  the  parties  have  supposed 
that  a  double  discharge  of  the  judgment  was  necessary? 

It  is  true  the  defeasance  was  written  by  the  plaintiffs'  attorney,  to  secure  a 
right  to  Chamberlin  which  he  deemed  of  some  importance,  and  which  he  re- 
ceived, and  it  is,  therefore,  evidence  showing,  to  some  extent,  the  nature  of  tho 
agreement.  It  does  not  appear  that  any  evidence  of  the  paj'^ment  of  the  judg- 
ment was  required.  It  would  be  an  extraordinary  transaction  if  an  individual 
should  pay  a  judgment  in  land  or  money,  and  take  no  evidence  of  the  fact. 
The  plaintiffs  were  not  required  to  enter  upon  the  record,  nor  on  the  execution, 
satisfaction ;  and  nothing  seems  to  have  been  said  of  the  propriety  of  giving  a 
receipt.  The  written  instruments  show  nothing  in  relation  to  the  judgment, 
except  that  the  proceeds  of  the  lots  sold  were  to  be  applied  pro  tanto  to  its 
payment. 

§  463.  An  absolute  deed  and  separate  defeasance  are  to  he  treated  as  a 
mortgage. 

The  deed  and  the  defeasance  are  to  be  construed  as  though  they  were  bat 
one  instrument.  Tho  deed  is  absolute  on  its  face,  bat  to  be  defeated,  and  a  re- 
conveyance made,  if,  within  twelve  months,  Chamberlin  should  pay  the  judg- 
ment. The  privilege  of  selling  the  lots,  at  a  fixed  price,  by  the  grantee,  was 
not  exercised.  If  it  had  been,  the  judgment  would  have  been  discharged,  in 
whole  or  in  part,  by  a  sale  of  a  part  or  the  whole  of  the  property,  with  the 
consent  of  Chamberlin.  The  effect  of  the  arrangement  was  to  give  Chamber- 
lin twelve  months  to  pay  the  money,  which,  if  paid,  brought  back  to  him  the 
land  conveyed.  We  are  satisfied  that  the  deed  was  given  as  a  security,  and 
that  it  must  be  treated  as  a  mortgage.  It  is  clear  that  no  personal  liability  is 
imposed  by  this  transaction  on  Chamberlin,  except  by  the  general  warranty  of 
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the  title  to  the  lots.  Bat  the  liability  under  the  judgment  remains,  it  not  hav- 
ing been  paid  by  the  conveyance  of  the  lots.  The  suggestion  that  it  was  dis- 
charged by  the  levy  on  the  unincumbered  property,  which  levy  was  afterwards 
released,  is  not  maintainable.  The  defendant  insists  that  as  the  mortgage  was 
given  to.  secure,  collaterally,  the  judgment ;  and,  as  the  bill  states,  an  execution 
bad  been  issued  on  the  judgment  since  the  mortgage  was  executed,  on  which 
nothing  has  been  done  or  return  made,  that  the  complainants  cannot  proceed 
until  they  have  attempted  to  collect  the  judgment. 

The  one  hundred  and  ninth  section  of  the  general  chancery  act  of  this  state 
provides,  "if  it  shall  appear  that  any  judgment  has  been  obtained  in  a  suit  at 
law,  for  the  moneys  demanded  by  such  bill  (of  foreclosure),  or  any  part  thereof, 
no  proceedings  shall  be  had  in  such  case,  unless,  to  an  execution  against  the 
property  of  the  defendant  in  such  judgment,  the  sheriff  shall  have  returned 
that  the  execution  is  unsatisfied,  in  whole  or  in  part,  and  that  the  defendant 
has  no  property  whereof  to  satisfy  such  execution,  except  the  mortgaged  prem- 
ises." Under  this  statute,  it  has  been  held  (I  Walker's  Ch.,  387)  that  a  bill 
filed  to  foreclose  a  mortgage  given  to  secure  a  judgment  is  demurrable,  unless 
it  appear  in  the  bill  that  an  execution  has  been  issued  on  the  judgment,  which 
has  been  returned  unsatisfied,  in  whole  or  in  part,  and  that  the  defendant  has 
no  property,  except  the  mortgaged  premises,  to  satisfy  the  judgment. 

§  454.  Jurisdiction  andpractiae  of  federal  courts  in  chancerij  are  not  derived 
from  nor  governed  hy  state  laws. 

The  complainants,  in  their  bill,  allege  that  on  the  9th  of  October,  1848,  they 
caused  an  alias  writ  of  fieri  facias  to  be  issued  on  the  judgment,  yet  no  pro- 
ceedings were  had  on  said  execution,  and  that  the  life  of  the  same  has  long 
since  expired,  to  wit,  on  the  first  Monday  of  December,  1848.  That  said  exe- 
cution is  in  their  possession,  ready  to  be  produced  to  the  court.  It  is  too  late 
to  make  this  objection,  it  is  contended,  at  the  final  hearing.  The  statute  is 
peremptory,  but  the  court  are  not  bound  to  take  notice  of  it  unless  it  shall  be 
set  up  in  the  answer,  or  by  demurrer  where  the  facts  appear  upon  the  face  of 
the  bill.  In  the  state  courts  the  objection  would  be  fatal  to  a  further  procedure 
in  the  case.  But  this  provision  of  the  statute  being  a  rule  of  practice,  belong- 
ing to  the  remedy,  does  not  apply  to  the  circuit  court  of  the  United  States; 
neither  its  jurisdiction  nor  practice  in  chancery  is  derived  from  or  governed 
by  the  state  laws.  In  several  of  the  states  which  have  no  courts  of  chancery, 
such  a  jurisdiction  is  exercised  by  the  courts  of  the  United  States.  The  court 
will  direct  a  sale  of  the  mortgaged  property,  and  enjoin  the  plaintiffs  from  . 
issuing  an  execution  on  the  judgment,  until  the  order  of  this  court. 

VILLA  V.  RODRIGUEZ. 
(12  WaUace,  323-842.    1870.) 

Ereob  to  U.  S.  Circuit  Court,  District  of  California. 

Opinion  by  Mb.  Justice  Swayne. 

STATEME^'T  OF  Facts. —  This  is  an  appeal  in  equity  from  the  decree  of  the 
circuit  court  of  the  United  States  for  the  district  of  California.  The  appellant 
was  the  complainant  in  the  court  below.  The  decree  was  against  him.  He 
seeks  to  redeem  the  premises  in  controversy  according  to  the  prayer  of  his  bill. 
The  defendant  Rodriguez  claims  an  indefeasible  estate  in  them  as  regards  the 
oraplainant  and  those  from  whom  he  derives  title.  The  other  defendants 
claim  under  a  contract  of  purchase  made  with  Rodriguez.    The  validity  of  the 
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complainant's  title,  if  his  grantor  had  anything  to  conve}'-,  is  not  questioned. 
Nor  is  the  original  title  of  his  grantor,  and  of  those  who  conveyed  to  him, 
denied.  But  the  defendants  insist  that  the  title  of  all*  those  parties  was  vested 
absolutely  in  Rodriguez  by  deeds  duly  made  and  recorded  before  the  convey- 
ances to  the  complainant  and  his  grantor  were  executed.  The  complainant 
insists  that  Rodriguez,  after,  as  before,  the  legal  title  was  conveyed  to  him, 
held  the  premises  only  as  security  for  a  debt.  This  is  the  hinge  of  the  contro- 
versy between  the  parties.  The  entire  tract,  of  which  the  premises  in  contro- 
versy form  a  part,  was  conveyed  by  Jos6  Maria  Villavicencia  on  the  13th  of 
April,  1852,  to  his  seven  children.  He  died  in  1853.  The  widow  and  five . 
of  the  children  conveyed  to  Fulgencio,  also  one  of  the  children,  on  the  16th  of 
December,  1867.  On  the  26th  of  the  same  month  Fulgencio  conveyed  to  the 
complainant.  By  virtue  of  this  conveyance  he  claims  six-sevenths  of  the  tract. 
That  portion  is  his  if  his  title  be  valid. 

The  widow  is  the  sister  of  the  defendant  Rodriguez.  On  the  4:th  of  De- 
cember, 1860,  she  and  three  of  the  children,  the  other  four  being  under  age, 
executed  to  Rodriguez,  for  money  then  borrowed,  a  note  for  $4,000,  pay- 
able a  year  from  date,  and  bearing  interest  at  the  rate  of  two  per  cent,  a 
month,  payable  at  the  end  of  e£ich  six  months  thereafter ;  the  interest,  "  if  not 
so  paid,  to  be  added  to  the  principal,  and  draw  interest  at  the  same  rate,  com- 
pounding in  the  same  manner."  A  mortgage  upon  the  entire  tract  was  given 
at  the  same  time  by  the  makers  of  the  note  to  secure  its  payment.  The  mort- 
gage contained  a  provision,  that,  in  default  of  the  payment  of  the  interest  as 
stipulated,  the  principal  should  become  due  and  payable  at  the  option  of  the 
mortgagee,  and  that  the  mortgage  might  thereupon  be  foreclosed  and  the  prem- 
ises sold  to  satisfy  the  mortgage  debt,  and  that  out  of  the  proceeds  of  the  sale 
the  mortgagee  should  be  authorized  to  retain,  besides  his  debt  and  costs,  a 
counsel  fee  of  five  per  cent,  upon  the  amount  found  to  be  due.  The  mortgage 
contained  a  further  provision  that  the  mortgagee  might  pay  all  taxes  and  incum- 
brances on  the  property,  and  that  the  amount  of  such  advances  should  be 
secured  by  the  mortgage,  and  should  also  bear  interest  at  the  rate  of  two  per 
cent,  per  month.  Rodriguez  subsequently  paid  $1,172  to  redeem  the  property 
from  a  sale  for  taxes.  On  the  29th  of  April,  1864,  the  widow  and  five  of  the 
children  conveyed  to  him  by  a  deed  absolute  in  form.  It  is  recited  in  the  deed 
that  the  debt  secured  by  the  mortgage  then  amounted  to  about  $10,000.  On 
the  17th  of  February,  1865,  one  of  the  children,  who  was  a  minor  when  this 
deed  was  executed,  and  hence  had  not  joined  in  it,  also  conveyed  to  Rodriguez. 
Nothing  was  paid* to  the  grantor.  On  the  20th  of  May,  1865,  the  other  and 
seventh  child,  who  had  then  become  of  age,  executed  a  like  conveyance.  The 
consideration  paid  was  $100.  On  the  22d  of  July,  1866,  Rodriguez  demised 
the  premises  so  conveyed  to  him  to  his  co-defendants,  Edgar  W.,  Isaac  C,  and 
Rensselaer  E.  Steele.  The  defendant  George  Steele  subsequently  became  in- 
terested in  this  contract  by  an  arrangement  with  the  lessees.  The  leasehold 
term  was  for  five  years  from  the  1st  of  August,  ensuing  its  date.  Rodriguez 
stipulated  that  at  the  end  of  the  term,  or  within  five  days  thereafter,  the  les- 
sees might  purchase  by  paying  him  $25,000  in  gold,  and  upon  such  payment 
being  so  made  he  covenanted  that  he  would,  by  a  sufficient  deed,  release  and 
quitclaim  to  the  lessees  or  their  heirs  and  assigns,  free  from  all  incumbrances 
created  by  him,  all  the  right  and  title  which  he  then  had  to  the  premises  or 
which  he  might  thereafter  acquire  from  the  LTnited  States  or  from  any  of  the 
heirs  of  Jos6  Maria  Villavicencia. 
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§  456.  ApurcJuiser  of  landsy  whose  right  lies  in  an  executory  corUracty  or  in 
a  contract  under  which  he  has  a  right  only  to  a  quitclaim  deed,  is  not  an  inno- 
cent purchaser  without  notice^  as  against  an  unrecord<id  mortgage. 

The  lessees  and  their  assignees  insist  that  they  are  honajide  purchasers  with- 
out notice.  This  proposition  cannot  be  maintained.  The  contract  gave  them 
the  option — it  did  not  bind  them  — to  buy  at  the  time  specified.  That  time 
had  not  arrived  when  this  bill  was  filed.  Non  constat  that  they  would  then 
exercise  their  election  affirmatively  and  pay  the  stipulated  price.  But  this 
point  is  not  material.  The  doctrine  invoked  has  no  application  where  the  rights 
of  the  vendee  lie  in  an  executory  contract.  It  applies  only  where  the  legal 
title  has  been  conveyed  and  the  purchase  money  fully  paid.  Iface  v,  Boyer, 
30  Penn.  St.,  110;  Boone  v.  Chiles,  10  Pet.,  177,  211.  The  purchaser  then  holds 
adversely  to  all  the  world,  and  may  disclaim  even  the  title  of  his  vendor.  Crox- 
all  V.  Shererd,  5  Wall.,  289.  This  contract  calls  for  a  quitclaim  deed.  The 
result  would  be  the  same  if  such  a  deed  had  been  executed  and  full  payment 
made,  without  notice  of  the  adverse  claim.  Such  a  purchaser  cannot  have  the 
immunity  which  the  principle  sought  to  be  applied  gives  to  those  entitled,  to  its 
protection.  May  v.  Le  Claire,  11  Wall.,  232;  Oliver  v.  Piatt,  3  How.,  363. 
This  contract  may,  therefore,  be  laid  out  of  view.  It  is  no  impediment  to  the 
assertion  of  the  complainant's  rights,  whatever  they  may  ba  It  does  not  in 
any  wise  affect  them. 

§  466.  Bight  of  redemption  where  the  mortgagor  lias  conveyed  the  premises 
to  the  mortgagee. 

The  law  upon  the  subject  of  the  right  to  redeem  where  the  mortgagor  has 
conveyed  to  the  mortgagee  the  equity  of  redemption  is  well  settled.  It  is 
characterized  by  a  jealous  and  salutary  policy.  Principles  almost  as  stern  are 
applied  as  those  which  govern  where  a  sale  by  a  cestui  que  trust  to  his  trustee 
is  drawn  in  question.  To  give  validity  to  such  a  sale  by  a  mortgagor  it  must 
be  shown  that  the  conduct  of  the  mortgagee  was,  in  all  things,  fair  and  frank, 
and  that  he  paid  for  the  property  what  it  was  worth.  He  must  hold  out  no 
delosive  hopes;  he  must  exercise  no  undue  influence;  he  must  take  no  advan- 
tage of  the  fears  or  poverty  of  the  other  party.  Any  indirection  or  obliquity  of 
conduct  is  fatal  to  his  title.  Every  doubt  will  be  resolved  against  him.  Where 
confidential  relations  and  the  means  of  oppression  exist,  the  scrutiny  is  severer 
than  in  cases  of  a  different  character.  The  form  of  the  instruments  employed 
is  immaterial  That  the  mortgagor  knowingly  surrendered  and  never  intended 
to  reclaim  is  of  no  consequence.  If  there  is  vice  in  the  transaction,  the  law, 
while  it  will  secure  to  the  mortgagee  his  debt,  with  interest,  will  compel  him 
to  give  back  that  which  he  has  taken  with  unclean  hands.  Public  policy,  sound 
morals,  and  the  protection  due  to  those  whose  property  is  thus  involved,  require 
that  such  should  be  the  law.  Morris  v.  Nixon,  1  How.,  118  (§  483,  infra) ; 
Russell  V.  Southard,  12  id.,  139  (§§  491-509,  infra)\  Wakeraan  v.  Hazleton,  3 
Barb.  Ch.,  148;  4  Kent's  Comm.,  143;  Holmes  v.  Grant,  8  Paige,  245;  3  Lead. 
Cas.  in  Eq.,  625.  The  terms  exacted  for  the  loan  by  Rodriguez  were  harsh  and 
oppressive.  The  condition  of  the  widow  and  orphans  might  well  have  touched 
his  kindred  heart  with  sympathy.  It  seems  only  to  have  whetted  his  avarice. 
Two  per  cent,  a  month  —  and  this,  if  not  paid  as  stipulated,  to  be  compounded  — 
was  a  devouring  rate  of  interest.  It  was  stipulated  that  the  further  advances 
should  bear  interest  at  the  same  rate.  He  demanded  an  adjustment  when, 
from  the  failure  of  the  crops  and  other  causes,  the  property  was  greatly 
depressed,  and  ho  knew  the  widow  and  her  children  had  no  means  of  payment. 
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The  alternatives  presented  were  an  absolute  conveyance  of  the  property  or 
a  foreclosure  and  sale  under  the  mortgage.  He  was  anxious  to  procure  the 
deed,  and  exulted  when  he  got  it.  The  debt  and  advances,  with  the  inter- 
est superadded,  were  much  less  than  the  value  of  the  property.  The  note 
and  mortgage  were  executed  by  three  of  the  children  and  the  widow  — 
the  deed  by  the  widow  and  five  of  the  children.  The  other  two  children 
conveyed  at  later  periods.  The  consideration  of  the  conveyance  by  the 
four  children  not  parties  to  the  note  and  mortgage  was  such  that  if  an 
absolute  title  passed,  their  deeds  must  be  regarded  as  deeds  of  gift  of  their 
shares  of  a  valuable  estate.  Dana,  who  took  the  acknowledgment  of  the 
deed  executed  by  the  widow  and  five  children,  testifies  that  the  widow  in- 
quired whether  the  deed  contained  all  the  agreements  between  her  and  Rod- 
riguez. Dana  translated  it  to  her.  She  complained  that  the  agreements  were 
omitted.  Eodriguez  insisted  that  they  were  in  the  deed,  and  added  "  that  they 
ought  not  to  distrust  him,  as  he  was  taking  all  these  steps  for  their  interest." 
The  widow  and  children  then  executed  the  deed.  Dana,  speaking  of  a  subse- 
quent conversation  with  Rodriguez,  on  the  same  day,  "  which  was  altogether 
unsolicited,"  says:  " he  stated  to  me  that  his  object  in  getting  the  Villavicencia 
family  to  execute  the  deed  aforesaid  was  to  secure  his  money,  money  which  he 
had  loaned  or  advanced  to  them,  and  save  the  property  for  the  benefit  of  his 
sister  and  her  family,  while  if  it  remained  in  their  hands  he  might  lose  his 
money,  and  his  sister  and  her  children  would  lose  the  whole  property.  lie  said 
they  had  done  wisely  in  trusting  him,  as  he  intended  to  deal  justly  by  his  sis- 
ter." Rodriguez  was  examined  as  a  witness.  Referring  to  a  period  shortly'' 
preceding  the  execution  of  this  deed,  he  says:  "Afterwards  I  had  with  them 
further  conversation,  and  told  them,  I  don't  wish  to  speculate  upon  you,  because 
you  are  my  relations,  and  you  have  treated  me  well.  If  I  can  sell  the  ranch 
for  enough  to  reimburse  myself  for  my  outlays  as  well  as  interest,  I  will  return 
you  the  surplus  money,  if  any;  and,  also,  if  I  can  sell  a  portion  of  the  ranch, 
or  enough  to  reimburse  myself  for  ray  advance,  I  will  do  the  same,  and  return 
to  you  the  unsold  portion  of  the  ranch,  but  if  I  have  bad  luck  and  cannot  sell 
it,  I  will  lose  my  money."  Elsewhere,  in  the  same  deposition,  he  says:  "I 
stated  at  the  ranch,  and  again  stated  to  my  sister  afterwards,  that  I  would 
return  the  surplus  money,  but  it  was  no  obligation  of  mine.  It  may  be  that  I 
said  so  to  Charles  Dana  at  that  time." 

He  made  the  same  admissions  to  other  persons  who  are  in  no  wise  connected 
with  this  litigation.  Their  testimony  is  found  in  the  record.  It  is  unnecessary 
to  extend  the  limits  of  this  opinion  by  accumulating  and  commenting  upon  it. 
The  widow  and  five  of  the  children,  all  who  have  been  examined,  testify  that 
they  understood  the  deeds  to  be  only  security  for  the  debt.  This  explains  the 
transaction  as  to  those  who  were  not  parties  to  the  note  and  mortgaga  There 
is  no  other  way  of  accounting  for  their  conduct.  The  testimony  of  Rodriguez 
alone  is  sufficient  to  turtf  the  scale  against  him.  He  cannot  repudiate  the  as- 
surances upon  which  his  grantors  were  drawn  in  to  convey.  To  permit  him 
to  do  so  would  give  triumph  to  iniquity.  The  facts  indisputably  established 
bring  the  case  clearly  within  those  principles  by  the  light  of  which,  in  deter- 
mining the  rights  of  the  parties,  the  judgment  of  this  court  must  be  made  up. 
The  complainant  stands  in  the  place  of  those  from  whom  he  derives  title.  He 
is  clothed  with  their  rights,  and  is  entitled  to  redeem  six-sevenths  of  the  prem- 
ises upon  paying  that  proportion  of  the  mortgage  debt  and  interest  The 
former  must  be  held  to  include  the  amount  advanced,  as  well  as  that  repre- 
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sented  by  the  note,  and  the  latter  be  settled  by  the  terms  of  the  contract  and 
the  law  of  California.  The  rents,  issues  and  profits,  and  improvements  made 
upon  the  premises  must  also  be  taken  into  the  account. 

The  decree  is  reversed,  and  the  cause  will  be  remanded  to  the  circuit  court 
with  directions  to  enter  a  decree  and  proceed  in  conformity  to  this  opinion. 

CONWAY  V.  ALEXANDER. 
(7  Cranch,  218-241.    1812.) 

Appeal  from  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  suit  was  brought  by  Walter  S.  Alexander,  as 
devisee  of  Kobert  Alexander,  to  redeem  certain  lands  lying  in  the  neighbor- 
hood of  Alexandria,  which  were  conveyed  by  Robert  Alexander,  in  trust,  by 
deed  dated  the  20th  of  March,  1788,  and  which  were  afterwards  conveyed  to 
William  Lyles,  and  by  him  to  the  testator  of  the  plaintiffs  in  error.  The  deed 
of  the  20th  of  March,  1788,  is  between  Robert  Alexander  of  the  first  part, 
William  Lyles  of  the  second  part,  and  Robert  T.  Hooe,  Robert  Muire  and  John 
AUison,  of  the  third  part.  Robert  Alexander,  after  reciting  that  he  was  seized 
of  one  undivided  moiety  of  four  hundred  acres  of  land,  except  forty  acres  thereof 
previously  sold  to  Baldwin  Dade,  as  tenant  in  common  with  Charles  Alexander, 
in  consideration  of  800^.  paid  by  William  Lyles,  and  of  the  covenants  therein 
mentioned,  grants,  bargains  and  sells  twenty  acres,  part  of  the  said  undivided 
moiety,  to  William  Lyles,  his  heirs  and  assigns  forever,  and  the  residue  thereof, 
except  that  which  had  been  previously  sold  to  Baldwin  Dade,  to  the  said 
Bobert  T.  Hooe,  Robert  Muire  and  John  Allison,  in  trust,  to  convey  the  same 
to  William  Lyles  at  any  reasonable  time  after  the  1st  day  of  July,  1790, 
unless  Robert  Alexander  shall  pay  to  the  said  William  Lyles,  on  or  before  that 
day,  the  sum  of  700^.  with  interest  from  the  said  20th  of  March,  1788.  And 
if  the  said  Robert  Alexander  shall  pay  the  said  William  Lyles,  on  or  before 
that  day,  the  said  sum  of  700^.  with  interest,  then  to  reconvey  the  same  to  the 
said  Robert  Alexander.  Robert  Alexander  further  covenants,  that,  in  the 
event  of  a  reconveyance  to  him,  the  said  twenty  acres  sold  absolutely  shall  be 
laid  off  adjoining  the  tract  of  land  on  which  William  Lyles  then  lived.  The 
trustees  covenant  to  convey  to  William  Lyles  on  the  non-payment  of  the  said 
Burn  of  700i.,  and  to  reconvey  to  Robert  Alexander  in  the  event  of  payment. 
Robert  Alexander  covenants  for  further  assurances  as  to  the  one  hundred  and 
forty  acres,  and  warrants  the  twenty  acres  to  William  Lyles  and  his  heirs. 

On  the  19th  of  July,  1790,  the  trustees,  by  a  deed  in  which  the  trust  is 
recited,  and  that  Robert  Alexander  has  failed  to  pay  the  said  sum  of  700Z., 
convey  the  said  land  in  fee  to  William  Lyles.  On  the  23d  of  August,  1790, 
William  Lyles,  in  consideration  of  900/.,  conveyed  the  said  twenty  acres  of 
land  and  one  hundred  and  forty  acres  of  land  to  Richard  Conway,  with 
special  warranty  against  himself  and  his  heirs.  On  the  9th  day  of  April, 
in  the  year  1791,  a  deed  of  partial  partition  was  made  between  Richard  Con- 
way and  Charles  Alexander.  This  deed  shows  that  Charles  Alexander  asserted 
an  exclusive  title  in  himself  to  a  considerable  part  of  this  land.  Soon  after 
this  deed  of  partition  was  executed,  Richard  Conway  entered  upon  a  part  of 
the  lands  assigned  to  him,  and  made  on  them  permanent  improvements  of  great 
value,  and  at  considerable  expense.  In  January  or  February,  1793,  Robert 
Alexander  departed  this  life,  having  first  made  his  last  will  in  writing,  in 


§457.  CONVEYANCES  — MORTGAGES  OF  REAL  ESTATR 

which  he  devises  the  land  sold  to  Baldwin  Dade;  but  does  not  mention  the 
land  sold  to  William  Lyles.  The  plaintiff,  who  was  then  an  infant,  and  who 
attained  his  age  of  twenty-one  y^ears  in  November,  1803,  brought  his  bill  to 
redeem  in  1807.  He  claims  under  the  residuary  clause  of  Robert  Alexander's 
will. 

§  457.  A  conveyance  to  trustees  of  land,  to  he  hy  them  conveyed  to  a  creditor 
upon  the  non-payment  of  a  debt  due  hy  the  gran  tor ^  is  valid. 

The  question  to  be  decided  is,  whether  Robert  Alexander,  by  his  deed  of 
March,  1788,  made  a  conditional  sale  of  the  property  conveyed,  by  that  deed, 
to  trustees,  which  sale  became  absolute  by  the  non-payment  of  700^.,  with  in- 
terest, on  the  1st  of  July,  1790,  and  by  the  conveyance  of  the  19th  of  that 
month,  or  is  to  be  considered  as  having  only  mortgas^ed  the  property  so  con- 
veyed. To  deny  the  power  of  two  individuals,  capable  of  acting  for  them- 
selves, to  make  a  contract  for  the  purchase  and  sale  of  lands  defeasible  by  the 
payment  of  the  money  at  a  future  day,  or,  in  other  words,  to  make  a  sale  with 
a  reservation  to  the  vendor  of  a  right  to  repurchase  the  same  land  at  a  fixed 
price  and  at  a  specified  time,  would  be  to  transfer  to  the  court  of  chancery,  in 
a  considerable  degree,  the  guardianship  of  adults  as  well  as  of  infants.  Such 
contracts  are  certainly  not  prohibited  either  by  the  letter  or  the  policy  of  the 
law.  But  the  policy  of  the  law  does  prohibit  the  conversion  of  a  real  mort- 
gage into  a  sale.  And  as  lenders  of  money  are  less  under  the  pressure  of  cir- 
cumstances which  control  the  perfect  and  free  exercise  of  the  judgment  than 
borrowers,  the  effort  is  frequently  made  by  persons  of  this  description  to  avail 
themselves  of  the  advantage  of  this  superiority,  in  order  to  obtain  inequitable 
advantages.  For  this  reason  the  leaning  of  courts  has  been  against  them,  and 
doubtful  cases  have  generally  been  decided  to  be  mortgages.  But  as  a  condi- 
tional sale,  if  really  intended,  is  valid,  the  inquiry  in  every  case  must  be, 
whether  the  contract  in  the  specific  case  is  a  security  for  the  repayment  of 
money  or  an  actual  sale. 

In  this  case  the  form  of  the  deed  is  not,  in  itself,  conclusive  either  way.  The 
want  of  a  covenant  to  repay  the  money  is  not  complete  evidence  that  a  con- 
ditional sale  was  intended,  but  it  is  a  circumstance  of  no  inconsiderable  im- 
portance. If  the  vendee  must  be  restrained  to  his  principal  and  interest,  that 
principal  and  interest  ought  to  be  secure.  It  is,  therefore,  a  necessary  ingre- 
dient in  a  mortgage,  that  the  mortgagee  should  have  a  remedy  against  the 
person  of  the  debtor.  If  this  remedy  really  exists,  its  not  being  reserved  in 
terms  will  not  affect  the  case.  But  it  must  exist  in  order  to  justify  a  construc- 
tion which  overrules  the  express  words  of  the  instrument.  Its  existence,  in 
this  case,  is  certainly  not  to  be  collected  from  the  deed.  There  is  no  acknowl- 
edgment of  a  pre-existing  debt,  nor  any  covenant  for  repayment.  An  action 
at  law  for  the  recovery  of  the  money  certainly  could  not  have  been  sustained ; 
and  if,  to  a  bill  in  chancery  praying  a  sale  of  the  premises,  and  a  decree  for  so 
much  money  as  might  remain  due,  Robert  Alexander  had  answered  that  this 
was  a  sale  and  not  a  mortgage,  clear  proof  to  the  contrary  must  have  been 
produced  to  justify  a  decree  against  him.  That  the  conveyance  is  made  to 
trustees  is  not  a  circumstance  of  much  weight.  It  manifests  an  intention  in 
the  drawer  of  the  instrument  to  avoid  the  usual  forms  of  a  mortgage,  and 
introduces  third  persons,  who  are  perfect  strangers  to  the  transaction,  for  no 
other  conceivable  purpose  than  to  entitle  William  Lyles  to  a  conveyance  sub- 
sequent to  the  non-payment  of  the  700^.,  on  the  day  fixed  for  its  payment, 
which  shonld  be  absolute  in  its  form.    This  intention,  however,  would  have  no 
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influence  on  the  case,  if  the  instrument  was  really  a  security  for  money  ad- 
vanced and  to  be  repaid.  It  is  also  a  circumstance  which,  though  light,  is  not 
to  be  entirely  disregarded,  that  the  twenty  acres,  which  were  admitted  to  be 
purchased  absolutely,  were  not  divided  and  conveyed  separately.  It  would  seem 
as  if  tl^e  parties  considered  it  as  at  least  possible  that  a  division  might  be  useless. 

Having  made  these  observations  on  the  deed  itself,  the  court  will  proceed  to 
examine  those  extrinsic  circumstances  which  are  to  determine  whether  it  is  to 
be  construed  a  sale  or  a  mortgage.  It  is  certain  that  this  deed  was  not  given 
to  secure  a  pre-existing  debt.  The  connection  between  the  parties  commenced 
with  this  transaction.  The  proof  is  also  complete  that  there  was  no  negotia- 
tion between  the  parties  respecting  a  loan  of  money;  no  proposition  ever  made 
respecting  a  mortgage.  The  testimony  on  this  subject  is  from  Mr.  Lyles  him- 
self and  from  Mr.  Charles  Lee.  There  is  some  contrariety  in  their  testimony, 
bat  they  concur  in  this  material  point.  Mr.  Lyles  represents  Alexander  as 
desirous  of  selling  the  whole  land  absolutely,  and  himself  as  wishing  to  decline 
an  absolute  purchase  of  more  than  twenty  acres.  Mr.  Lee  states  Lyles  as 
having  represented  to  him  that  Alexander  was  unwilling  to  sell  more  than 
twenty  acres  absolutely,  and  offered  to  sell  the  residue  conditionally.  There  is 
not,  however,  a  syllable  in  the  cause  intimating  a  proposition  to  borrow  money 
or  to  mortgage  property.  No  expression  is  proved  to  have  ever  fallen  from 
Robert  Alexander,  before  or  after  the  transaction,  respecting  a  loan  or  a  mort- 
gage. He  does  not  appear  to  have  imagined  that  money  was  to  be  so  obtained ; 
and  when  it  became  absolutely  necessary  to  raise  money,  he  seems  to  have 
considered  the  sale  of  property  as  his  only  resource. 

To  this  circumstance  the  court  attaches  much  importance.  Had  there  been 
any  treaty  — any  conversation  respecting  a  loan  or  a  mortgage,  the  deed  might 
have  been,  with  more  reason,  considered  as  a  cover  intended  to  veil  a  transac- 
tion differing  in  reality  from  the  appearance  it  assumed.  But  there  was  no 
Buch  conversation.  The  parties  met  and  treated  upon  the  ground  of  sale  and 
not  of  mortgage.  It  is  not  entirely  unworthy  of  notice  that  William  Ljles 
was  not  a  lender  of  money,  nor  a  man  who  was  in  the  habit  of  placing  his 
funds  bej'ond  his  reach.  This,  however,  has  not  been  relied  upon,  because  the 
evidence  is  admitted  to  be  complete,  that  Lyles  did  not  intend  to  take  a  mort- 
gage. But  it  is  insisted  that  he  intended  to  take  a  security  for  money,  and  to 
avoid  the  equity  of  redemption ;  an  intention  which  a  court  of  chancery  will 
invariably  defeat.  His  not  being  in  the  practice  of  lending  money  is  certainly 
an  argument  against  his  intending  this  transaction  as  a  loan,  and  the  evidence 
in  the  cause  furnishes  strong  reason  for  the  opinion  that  Eobert  Alexander 
himself  did  not  so  understand  it.  In  this  view  of  the  case  the  proposition 
made  to  Lyles,  being  for  a  sale  and  not  for  a  mortgage,  is  entitled  to  great 
consideration.  There  are  other  circumstances,  too,  which  bear  strongly  upon 
this  point.  The  case,  in  its  own  nature,  furnishes  intrinsic  evidence  of  the 
improbability  that  the  trustees  would  have  conveyed  to  William  Lyles  without 
some  communication  with  Robert  Alexander.  They  certainly  ought  to  have 
known  from  himself,  and  it  was  easy  to  procure  the  information,  that  the 
money  had  not  been  paid.  If  he  had  considered  this  deed  as  a  mortgage,  he 
would  naturally  h^ve  resisted  the  conveyance,  and  it  is  probable  that  the 
trustees  would  have  declined  making  it.  This  probability  is  very  much 
strengthened  by  the  facts  which  are  stated  by  Mr.  Lee.  The  declaration  made 
to  him  by  Lyles,  after  having  carried  the  deed  drawn  by  Mr.  Lee  to  Mr.  Hooe, 
that  the  trustees  were  unwilling  to  execute  it  until  the  assent  of  Alexander 
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could  be  obtained,  and  the  directions  given  to  apply  for  that  assent,  furnish 
strong  reasons  for  the  opinion  that  this  assent  was  given. 

It  is  also  a  very  material  circumstmce  that,  after  a  public  sale  from  Lyles  to 
Conway,  and  a  partition  between  Conway  and  Charles  Alexander,  Conway 
took  possession  of  the  premises,  and  began  those  expensive  improvements 
which  have  added  so  much  to  the  value  of  the  property.  These  facts  must  be 
presumed  to  have  been  known  to  Bobert  Alexander.  They  passed  within  his 
view.  Yet  his  most  intimate  friends  never  heard  him  suggest  that  he  retained 
any  interest  in  the  land.  In  this  aspect  of  the  case,  too,  the  will  of  Robert 
Alexander  is  far  from  being  unimportant.  That  he  mentions  forty  acres  sold 
to  Baldwin  Dade,  and  does  not  mention  one  hundred  and  forty  acres,  the 
residue  of  the  same  tract,  can  be  ascribed  only  to  the  opinion  that  the  residue 
was  no  longer  his.  This,  then,  is  a  case  in  which  there  was  no  previous  debt, 
no  loaji  in  contemplation,  no  stipulation  for  the  repayment  of  the  money  ad- 
vanced, and  no  proposition  for  or  conversation  about  a  mortgage.  It  is  a  case 
in  which  one  party  certainly  considered  himself  as  making  a  purchase,  and  the 
other  appears  to  have  considered  himself  as  making  a  conditional  sale.  Yet 
there  are  circumstances  which  nearly  balance  these,  and  have  induced  much 
doubt  and  hesitation  in  the  mind  of  some  of  the  court. 

The  sale  on  the  part  of  Alexander  was  not  completely  voluntary.  He  was  in 
jail  and  was  much  pressed  for  a  sum  of  money.  Though  this  circumstance  does 
not  deprive  a  man  of  the  right  to  dispose  of  his  propert}^  it  gives  a  complexion 
to  his  contracts,  and  must  have  some  influence  in  a  doubtful  case.  The  very 
fact  that  the  sale  was  conditional  implies  an  expectation  to  redeem.  A  condi- 
tional sale  made  in  such  a  situation,  at  a  price  bearing  no  proportion  to  the 
value  of  the  property,  would  bring  suspicion  on  the  whole  transaction.  The 
excessive  inadequacy  of  price  would,  in  itself,  in  the  opinion  of  some  of 
the  judges,  furnish  irresistible  proof  that  a  sale  could  not  have  b^en  intended. 
If  lands  were  sold  at  5Z.  per  acre,  conditionally,  which,  in  fact,  were  worth  15^ 
or  201.  or  50^.  per  acre,  the  evidence  furnished  by  this  fact,  that  only  a  security 
for  money  could  be  intended,  would  be,  in  the  opinion  of  three  judges,  so 
strong  as  to  overrule  all  the  opposing  testimony  in  the  cause.  But  the  testi- 
mony on  this  point  is  too  uncertain  and  conflicting  to  prevail  against  the  strong 
proof  of  intending  a  sale  and  purchase,  which  was  stated.  The  sales  made  by 
Mr.  Dick  and  Mr.  Hartshorne  of  lots  for  building,  although  of  land  more 
remote  from  the  town  of  Alexandria  than  that  sold  to  Lyles,  may  be  more  val- 
uable as  building  lots,  and  may  consequently  sell  at  a  much  higher  price  than 
this  ground  would  have  commanded.  The  relative  value  of  property  in  the 
neighborhood  of  a  town  depends  on  so  many  other  circumstances  than  mere 
distance,  and  is  so  different  at  different  times,  that  these  sales  cannot  be  taken 
as  a  sure  guide.  That  twenty  acres,  part  of  the  tract,  were  sold  absolutely  for 
61.  per  acre;  that  Lyles  sold  to  Conway  at  a  very  small  advance;  that  he  had 
previously  offered  the  property  to  others  unsuccessfully ;  that  it  was  valued  by 
several  persons  at  a  price  not  much  above  what  he  gave;  that  Bobert  Alex- 
ander, although  rich  in  other  property,  made  no  effort  to  relieve  this,  are  facts 
which  render  the  real  value,  at  the  time  of  sale,  too  doubtful  to  make  the  in- 
adequacy of  price  a  circumstance  of  sufficient  weight  to  convert  this  deed  into 
a  mortgage. 

It  is,  therefore,  the  opinion  of  the  court  that  the  decree  of  the  circuit  court 
is  erroneous  and  ought  to  be  reversed,  and  that  the  cause  be  remanded  that  to 
court  with  directions  to  dismiss  the  bill.  Decree  reversed. 
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CABMAN  V.  PETER. 
(Circuit  Court  for  Michigan:  13  Federal  Reporter,  833-367.    1882.) 

Opinion  by  Withey,  D.  J. 

Statement  of  Facts.—  The  bill  of  complaint  seeks  to  give  to  a  deed  the  effect 
of  a  mortgage.  In  1S72  complainant  borrowed  of  defendant  his  two  promissory 
notes,  payable  to  the  order  of  Cadmaa  at  ninety  days,  for  $5,000  each.  They 
were  renewed  by  defendant  from  time  to  time  for  the  accommodation  of  com- 
plainant. The  last  renewal  was  between  the  15th  and  20th  of  October,  1875, 
for  the  same  time. 

On  the  25th  of  October,  the  bill  states,  defendant  agreed  to  loan  to  com- 
plainant the  additional  sum  of  $20,000,  by  the  notes  of  defendant  payable  at 
four  and  six  months,  and  take  a  deed  of  five  thousand  four  hundred  acres  of 
land  in  Newaygo  county,  owned  by  complainant,  of  the  estimated  value  of  up- 
wards of  $40,000,  as  security  for  the  payment  of  both  sums,  $10,000  and 
820,000.  The  deed,  absolute  in  form,  was  executed  by  complainant  and  wife, 
and  delivered  to  defendant  on  the  day  last  named,  and  at  the  same  time  defend- 
ant gave  his  notes  to  complainant  for  $20,000,  the  consideration  named  in  the 
deed.  The  bill  of  complaint  states  the  balance  of  the  agreement  as  follows: 
'*  Peter  was  to  hold  said  land  until  such  time  as  it  might  be  sold  at  a  profit,  or 
for  a  greater  sum  than  could  be  then  realized,  and  when  such  time  should 
come  was  to  sell  said  land  in  the  most  advantageous  manner  possible,  and  out 
of  the  proceeds  pay  himself  the  said  sums  of  $10,000  and  $20,000,  and  interest 
and  the  taxes,  and  divide  the  surplus,  if  any." 

The  prayer  is  for  an  accounting,  that  the  deed  may  be  found  to  be  an  equi- 
table mortgage,  and  that  complainant  may  redeem.  The  answer  denies  the 
agreement  to  loan  $20,000 ;  denies  that  the  deed  was  given  as  security;  and 
states  that  defendant  purchased  the  land  from  complainant  for  the  consideration 
of  $20,000,  for  which  sum  he  gave  his  notes,  and  long  since  paid  them.  The 
answer  denies  that  complainant  has  any  interest  whatever  in  the  land,  legal  or 
equitable,  and  says  that  complainant  has  not  stated  in  his  bill  of  complaint  a 
cause  of  action.  Complainant  was,  at  the  time  of  the  alleged  agreement, 
cashier  in  a  bank  in  Detroit,  and  Peter  was  a  lumber  dealer  in  Toledo. 

§  468,  Circumstances  under  which  a  deed  absolute  on  its  face  was  held  not  to 
h  an  equitable  mortgage. 

The  case  is  an  important  one  to  the  parties,  and  has  been  carefully  consid- 
ered as  to  the  legal  questions  and  the  facts  presented  by  the  record.  The  first 
consideration  relates  to  the  nature  of  the  transaction  —  whether  the  bill  states 
a  case  which  turns  the  deed  into  a  mortgage,  or  mere  security.  Wherever 
there  is  a  mortgage  there  is  a  right  in  the  mortgagor  or  grantor  to  redeem  the 
thing  mortgaged.  It  need  not  be  expressed,  for  the  right  to  redeem  will  be 
implied  wherever  it  is  shown  that  property  is  transferred  or  pledged  as  security, 
unless  the  nature  of  the  agreement  forbids  such  implication.  The  agreement, 
set  oat  in  the  bill  of  complaint  and  testified  to  by  complainant,  is,  in  effect, 
that  Peter  should  take  a  deed  of  the  land,  effect  a  sale,  and  pay  to  Cadman 
one-half  of  the  proceeds  after  deducting  the  purchase  price  or  consideration, 
$30,000,  and  the  taxes  and  interest.  Such  an  agreement  is  inconsistent  with  the 
right  to  redeem.  Peter,  by  the  agreement,  was  entitled  to  hold  the  land  until 
sold  by  him,  and  then  share  in  any  profit  he  might  obtain;  rights  wholly  in- 
consistent with  the  idea  that  Cadman  could  redeem.  This  being  the  agree- 
ment of  the  parties,  allowing  it  to  be  valid^  the  deed  cannot  be  turned  into  a. 
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mortgage.  Defendant's  counsel  cited  Baker  v.  Thrasher,  4  Denio,  493 ;  Macauley 
v.  Porter,  71  N.  T.,  173.  The  appropriate  remedy  would  seem  to  be  to  compel 
the  grantee  to  execute  his  agreement  whenever  a  sale  of  the  land  can  be  made 
at  a  considerable  profit.  If,  on  the  other  hand,  such  agreement  is  obnoxious  to 
the  section  of  the  statute  of  frauds  declaring  that  no  trust  concerning  or  in 
any  manner  relating  to  land  shall  be  created  by  parol,  then  the  agreement 
cannot  be  enforced  specifically  nor  employed  to  turn  this  deed  into  a  mortgage 
security.  Comp.  Laws  1871,  §  4692.  See  Saunderson  v.  Groves,  13  Eep.,  364 
(Law  Rep.,  Com.  PL,  234). 

Emerson  v.  Atwater,  7  Mich.,  12,  cited  by  complainant's  counsel,  is  dis- 
tinguishable from  this  case.  The  agreement  there  was  that  the  grantee  might 
sell  the  land  to  pay  the  indebtedness  of  the  grantor  to  the  grantee,  but  the 
latter  was  to  reconvey  whatever  land  remained  unsold;  and  if  the  grantor 
should  pay  the  debt  all  the  land  was  to  be  reconveyed.  There  an  express  right 
to  redeem  was  reserved.  In  my  judgment  the  agreement,  if  valid,  would  make 
Cad  man  a  beneficiary  under  the  deed,  and  created  a  trust  in  Peter  concerning 
or  relating  to  land,  and  not  bsing  in  writing  and  properly  signed  is  void  under 
the  statute  of  frauds.  But,  under  the  evidence,  complainant  is  not,  in  my 
opinion,  entitled  to  relief,  conceding  his  bill  to  state  a  good  case.  It  is  insisted 
for  complainant,  and  proved,  that  Cudman  and  Peter  held  and  had  for  j^ears 
intimate  and  confidential  relations;  thatCadman  was  in  great  need  of  money, 
a  fact  known  to  Peter;  that  Cadnian  endeavored  to  effect  a  loan  upon  the  land 
as  security,  and  was  unsuccessful, of  which  Peter  was  informed;  and  that  Cad- 
man  had  estimates  of  the  value  of  the  land  which  led  him  to  regard  it  worth 
largely  in  excess  of  $30,000,  though  in  July  previous  he  had  purchased  the 
land  for  about  $20,000.  Neither  Cadman  nor  Peter  had  seen  the  land,  and  pine 
lands  were  not  much  in  demand  at  that  time,  October,  1875.  It  must  be  said 
that  Mr.  Cadman's  testimony  supports  the  material  allegations  of  the  bill  of 
complaint,  and  there  is  an  item  of  testimony  strongly  corroborating  the  case 
of  the  complainant.  Mr.  Russell  testifies  that  when  the  parties  came  to  him 
to  have  the  deed  drafted,  Peter  said,  in  substance,  that  he  was  going  to  take 
the  land  as  security  and  let  Cadman  have  $20,000  in  addition  to  $10,000  he 
already  had,  but  wanted  a  deed  so  that  he,  Peter,  could  control  the  land. 

On  the  theory  that  the  bill  states  a  good  case,  I  should  regard  the  proof 
sufficient,  in  the  absence  of  other  and  controlling  testimony',  to  overcome  the 
prima  facie  effect  due  to  the  absolute  form  of  the  deed,  although  the  testi- 
mony of  a  witness  who  speaks  from  recollection  of  a  conversation  after  five  or 
six  years  have  elapsed  is  often  not  the  safest  evidence  on  which  to  form  opin- 
ions. We  are  all  conscious  of  the  imperfection  of  our  memory,  and  that  our 
recollection  of  what  we  have  heard  said  is  apt  to  get  mixed  and  misplaced, 
especially  if  we  have  heard  statements  on  the  same  subject  from  difl'erent  per- 
sons. It  is  familiar  that  mere  recollection,  unaided  by  written  memorandum, 
is  entitled  to  very  much  less  weight  than  written  declarations  made  at  or  about 
the  time.  And  the  written  declarations  of  the  parties,  to  which  I  shall  refer, 
are  to  my  mind  wholly  inconsistent  with  any  such  statement  having  been 
made  by  Peter  as  that  he  took  the  deed  as  security.  I  shall  briefly  call  atten- 
tion now  to  the  facts  which  control  my  judgment. 

1.  The  conveyance  of  the  land  was  by  a  deed,  absolute  on  its  face,  for  the 
expressed  consideration  of  $20,000,  to  overcome  the  effect  of  which  deed,  and 
turn  it  into  a  mortgage,  the  evidence  must  be  clear  and  convincing  beyond 
reasonable  controversy.    2.  Peter  gave  back  a  mortgage  to  Cadman  of  the 
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same  date  as  the  deed  to  secure  payment  of  the  notes  given  for  the  purchase 
price  named,  $20,000.  This  mortgage  was  given  b}'*  one  party  and  accepted 
by  the  other;  it  therefore  speaks  for  both  of  them.  It  may  not  be  conclusive, 
but  in  the  absence  of  fraud  a  mortgage  back  at  the  time  of  a  conveyance 
ought  to  be  nearly  so,  as  a  contemporaneous  writing  expressive  of  the  inten- 
tion of  the  parties.  It  adds  to  the  effect  of  the  deed  as  evidence  that  there 
was  an  absolute  sale.  3.  January  21st  Cadman  wrote  to  Peter  in  substance 
that  he  had  drawn  on  the  latter  at  one  day's  sight  to  take  up  one  of  two 
$5,000  notes  due  that  day,  which  Cadman  could  not  get  extended  by  renewal. 
The  two  $5,000  notes  alluded  to  are  continuations  of  the  accommodation  paper 
loaned  in  1872  by  Peter  for  Cadman's  benefit,  and  according  to  Cadman's  testi- 
mony were  secured,  together  with  the  $20,000,  by  the  deed  to  Peter.  Peter 
had  forwarded  new  notes  to  enable  Cadman  to  retire  the  previous  ones  then 
about  to  fall  due,  and  Cadman  says  in  his  letter  that  he  had  lodged  one  of  the 
new  notes  as  collateral  to  his  draft.  The  draft  directed  the  amount  to  be 
charged  to  Cadman's  account.  Peter  replied  January  22d,  in  which  he  says: 
"I  accepted  your  draft  this  morning.  What  do  you  think  of  making  a  draft 
on  me  at  one  day  for  $5,000?  This  shows  for  itself  how  ray  notes  are  peddled 
in  Detroit.  Let  me  know  if  I  must  raise  the  money  to  pay  this  draft.  I  want 
you  to  send  me  something  to  show  that  tlie  two  notes  and  this  draft  are  for 
your  benefit  and  for  you  to  pay^ 

Cadman  testified  that  it  was  part  of  the  arrangement,  when  the  deed  was 
executed,  that  Peter  was  to  pay  the  said  two  notes.  Would  Peter  have  written 
in  the  manner  he  did  if  those  notes  were  for  him  to  pay  and  Cadman  had  se- 
cured him  for  the  amount?  And  why  should  Cadman  be  asked  to  give  some- 
thing to  show  what  Peter  had  no  right  to  ask?  Cadman  replied,  January  24th : 
'4  am  sorely  mortified  and  grieved  that  this  should  be  the  case,  but  I  am  en- 
tirely powerless  to  act  I  will  do  anything  in  my  power.  I  will  send  you 
my  notes  or  anything  I  have."  We  do  not  understand  why  Cadman  should 
acquiesce  in  Peter's  demand  for  something  to  show  that  Cadman  was  to  pay 
the  paper  and  that  it  was  all  for  his  benefit,  unless  Cadman  so  understood  the 
fact.  This  occurred  only  three  months  after  the  date  of  the  deed  and  alleged 
agreement.  Again,  January  30th,  Cadman's  pecuniary  affairs  had  reached  a 
climax,  and  he  wrote  Peter:  "I  return  your  note  for  $5,000  herein.  I  can- 
not use  it  except  to  discredit  you  still  more.  I  owe  so  much  money  outside  I 
cannot  stand  the  pressure.  I  am  ruined  and  penniless.  I  console  myself  in 
your  case  that  the  great  bargain  you  laade  in  the  Newaygo  lands  will  in  some 
great  measure  compensate  you  for  the  loss  you  must  incur,  for  I  cannot  take 
care  of  the  acceptance  due  early  in  February." 

This  acceptance  was  by  Cadman  of  a  draft  drawn  on  him  by  Peter  to  pay 
the  amount  of  the  prevous  draft  of  Cadman  on  Peter  at  one  day's  sight,  and 
was  for  $5,000.  Cadman  returned  one  of  the  $5,000  notes  which  he  did  not 
nse,  and  this  left  outstanding  of  the  accommodation  paper  the  acceptance  and 
one  note,  aggregating  $10,000,  besides  the  notes  for  $20,000  given  to  Cadman 
at  the  date  of  the  deed,  and  which  had  not  yet  matured.  I  am  unable  to  rec- 
oncile the  statements  of  this  letter  with  Cadman's  version  of  the  understand- 
ing as  to  the  purpose  of  the  deed.  He  recognizes  the  fact  that  Peter  had 
made  *•  a  great  bargain  "  in  the  land  in  question  —  a  bargain  likely  to  compen- 
sate in  a  great  measure  the  loss  Peter  must  incur  on  account  of  Cadman.  How 
had  Peter  made  ^^a  great  bargain  "  in  this  land,  unless  b}-  a  purchase  of  it  and 
selling  it  for  more  than  it  cost?    If  Cadman  had  a  beneficial  interest,  a  right 
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to  redeem,  or  any  sort  of  interest  in  the  land,  or  in  the  proceeds  of  any  sale, 

would  he  have  made  the  statements  of  the  letter?    In  bis  testimony  he  claimed 

the  land  to  be  worth  at  that  time  a  large  sum  in  excess  of  the  amount  be  had 

received  Peter's  paper  for.     If  the  deed  was  understood  to  be  security,  there 

was  no  reasonable  ground  for  loss  to  Peter.     No  man  of  common  prudence 

and  understanding  would  have  written  such  a  letter  while  he  regarded  himself 

as  the  owner  in  equity  of,  or  as  having  a  valuable  beneficiary  interest  in,  the 

land.     A  decree  will  be  entered  dismissing  the  bill  of  complaint  for  want  of 

merits. 

WARREN  V.  EMERSON. 

(Circuit  Court  for  Maine:  1  Curtis,  239-243.     1852.) 

Statement  of  Facts. —  The  payee  of  a  note  indorsed  the  same  to  the  plaint- 
iff in  this  case,  receiving  from  the  latter  the  following  memorandum  in  writ- 
ing: 

Boston,  December  22,  1848. 

Whereas,  Nathaniel  Hatch,  of  Porter  township,  state  of  Pennsylvania,  has 
this  day  indorsed  and  delivered  over  to  me  the  note  of  Albert  Emerson,  of 
Bangor,  dated  September  14,  1847,  for  the  sura  of  $1,200,  payable  in  two  years 
from  the  date  thereof,  with  interest;  which  note  is  secured  by  mortgage  of 
land  in  Bangor,  Maine,  named  in  the  mortgage  deed  of  September  10,  1847, 
and  this  day  assigned  to  me  by  said  Hatch ;  all  of  which  is  done  to  hold  me 
harmless  against  the  payment  of  my  two  acceptances  this  day  to  said  Hatch's 
order,  payable  at  the  Bank  of  Commerce  in  Philadelphia,  for  the  sum  of  $500 
each,  at  six  months  from  date;  and  on  the  payment  of  said  acceptances,  on 
the  day  on  which  the  same  are  payable,  and  the  sum  of  $50, 1  agree  to  deliver 
said  note,  and  reassign  said  mortgage  to  said  Hatch.  Heney  Warren. 

Of  plaintiff's  acceptances,  but  one  was  negotiated  by  Hatch,  who  failed  to 
take  it  up  at  maturity,  and  plaintiff  was  forced  to  pay  it.  In  November,  1850, 
Hatch  gave  to  Emerson  an  order,  directed  to  plaintiff,  and  setting  forth  that 
he  had  settled  with  Emerson  the  amount  due  on  the  mortgage,  which  be 
had  assigned  to  plaintiff,  and  that  the  latter  should  assign  the  same  to  Emer- 
son or  discharge  it,  as  he  might  think  fit,  upon  the  satisfaction  of  his  claim  by 
Emerson.  In  a  suit  against  the  maker,  the  question  was  whether  the  plaintiff 
could  recover  more  than  would  satisfy  his  indemnity,  and  the  sum  of  $50,  as 
mentioned  in  the  memorandum? 

§  459.  J^ect  of  assigmTient  of  a  security  to  indemnify  the  assignee^  the  same 
to  be  retransferred^  if  indemnified. 

Opinion  by  Curtis,  J. 

The  memorandum,  given  by  the  plaintiff  to  Hatch,  declares  the  trust  upon 
which  the  note  and  mortgage  were  held  by  him.  The  legal  effect  of  the  ar- 
rangement was  that  the  plaintiff  became  the  holder  of  the  legal  title  to  the 
note  and  mortgage,  clothed  with  an  equitable  right  to  apply  their  proceeds  to 
his  own  indemnification;  and  that,  subject  to  this  right  of  the  plaintiff,  the 
equitable  interest  and  ownership  remained  in  Hatch.  In  other  terms,  the 
plaintiff  held  the  note  and  mortgage  in  trust,  to  apply  so  much  of  their  pro- 
ceeds as  might  be  needful  to  indemnify  himself  and  pay  the  sum  of  $50,  and 
the  residue  to  pay  to  Hatch. 

§  460.  To  constitute  a  legal  mortgage  there  m^tist  he  a  clause  of  defea«ince^ 
the  mere  force  of  which  revests  the  tiile^  without  a  formM  transfer. 

It  has  been  argued  that  the  transaction  amounted  to  a  legal  mortgage  of  a 

chattel,  which  became  absolute  in  sixtv  days  after  the  breach  of  the  condition^ 
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according  to  the  local  law  of  Maine.,  'But  to  constitute  a  technical  legal  mort- 
gage,  there  must  be  a  condition  in  thS  conveyance,  or  in  some  defeasance  mak- 
ing part  of  the  same  transaction,  by  thernaere  force  of  which  the  title  is 
revested  in  the  mortgagor,  if  the  condition  is" 'Deformed.  This  memorandum 
does  not  contain  such  a  condition;  it  provides  for  a  Vetransfer  of  the  title  from 
the  plaintiff  to  Hatch,  if  the  acceptances  shall  be  pai<!  by  Hatch  at  their  matu- 
rity; and  if  it  did  set  out  such  a  condition,  still  it  wbnld  not  amount  to  a  de- 
feasance, so  as  to  constitute  a  technical  mortgage,  because  an  interest  in  the 
realty  was  conveyed  by  deed,  and  the  instrument  of  defeasance  trxust  be  under 
seal  It  is  true,  the  note  is  a  chattel;  but  it  can  hardly  be  that  tbe  interest  in 
the  realty  was  intended  to  be  held  by  one  species  of  title,  and  the  note  b}'- 
another.  Both  were  transferred  to  the  plaintiff  for  the  same  purpdsd.tina  as 
one  transaction;  both  were  agreed  to  bo  retransferred  by  him  at  the  same 
time  and  in  the  same  event;  and  the  note  and  mortgage  together  made  one 
security.  To  suppose  that  the  parties  intended  to  mortgage  the  note  and  con- 
vey the  interest  in  the  realty  in  trust  is  quite  inadmissible.  This  renders  it 
unnecessary  to  examine  the  cases  in  2  Barb.  Supr.  C.  R,  538;  3  Hill,  593;  and 
2  Comstock,  443,  which,  being  either  pledges  or  mortgages  of  stocks,  are  dis- 
tinguishable from  this  case.  I  am  of  opinion  this  was  not  a  legal  mortgage, 
but  a  taking  of  security  by  way  of  an  absolute  transfer  of  the  whole  legal 
title,  leaving  the  equitable  title  to  the  proceeds  in  Hatch,  subject  to  the  plaint- 
iflTs  rights  above  stated.  This  being  so,  Hatch  could  certainly  transfer  his  equi- 
table title  to  Emerson,  and  by  his  order  on  the  plaintiff  has  done  so.  In 
Mandeville  v.  Welch,  5  Wheat.,  286,  the  supreme  court  say:  "In  cases  where 
an  order  is  drawn  for  the  whole  of  a  particular  fund,  it  amounts  to  an  equitable 
assignment  of  that  fund,  and,  after  notice  to  the  drawee,  it  binds  the  fund  in 
his  hands.'' 

§  461.  Tfie  maker  of  a  note^  who  has  acquired  the  equitable  title  of  an  assignor 
thereof^  may  ttse  the  same  in  his  defense  to  the  note. 

The  question  is,  whether  Emerson  can  avail  himself  of  this  equitable  title  in 
his  defense.  There  are  certain  equitable  titles  which  courts  of  law,  in  modern 
times,  take  notice  of  and  give  effect  to.  Among  them  are  assignments  of 
choses  in  action,  which  are  protected  by  courts  of  law  from  all  adverse  proceed- 
ings by  the  holder  of  the  legal  title;  and  I  can  perceive  no  reason  why  this 
equitable  title,  gained  by  Emerson  through  the  assignment  from  Hatch,  should 
not  be  protected.  It  is  true  that,  ordinarilv,  it  is  only  the  assignee  of  the 
whole  chose  in  action  who  is  protected ;  and  the  doctrine  is  not  extended  to 
partial  assignments.  Mandeville  v.  Welch,  5  Wheat.,  277.  But  here  the  whole 
chose  in  action,  arising  out  of  the  written  promise  of  the  plaintiff  to  Hatch,  is 
assigned  to  Emerson;  and  the  reason  of  the  limitation  of  the  doctrine  can  have 
no  application  to  this  case;  that  reason  is,  that  a  debtor  cannot,  by  having  a 
demand  split  up  by  partial  assignments,  be  made  accountable  to  different  per- 
sons without  his  own  consent.  But  here  the  debtor  does  consent;  he  is  himself 
the  assignee.  It  is  true,  the  person  here  seeking  protection  for  an  equitable 
title  is  the  debtor;  he  desires  to  avail  himself  of  it  in  his  defense,  valeat  (juan- 
turn. 

But  why  should  he  not  be  allowed  to  do  so,  as  well  as  a  plaintiff  be  allowed 
to  make  a  similar  title  the  ground  of  a  valid  claim?  There  is  one  reason  for 
allowing  this  defense,  which  often  determines  courts  of  law  to  give  effect  to 
defenses.  It  prevents  circuity  of  action.  If  the  plaintiff  should  recover  the 
whole  sum  of  Emerson  he  could  sustain  a  suit  in  equity,  or  an  action  for  money 
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had  and  received,  in  the  name  of  Hatphj  to  recover  from  the  plaintiff,  under 
his  written  memorandum,  whatever  niuy-remain  after  his  claims  are  satisfied. 

1  do  not  perceive  that  there  is  anything' inconsistent  with  established  modes  of 
proceeding  at  the  common  laYv/iR'doing  complete  justice  between  the  parties 
in  this  action,  by  giving  eflfect 'tr© 'the  equitable  title  of  the  defendant.  It  is  a 
new  case,  in  its  facts,  Iju-V^ftKink  not  in  its  principles.  Neponset  Bank  v,  Le- 
land,  5  Mete,  259.^  Adjudgment  will,  therefore,  be  entered  for  the  amount  paid 
by  the  plaintiff,  and  interest  and  cost  of  protest  of  the  bill;  and  to  this  is  to 
be  added  the^V^n  of  $50  and  interest  from  the  22d  June,  1849,  the  time  when 
that  sum  w^^s.ag^eed  to  be  paid. 

§  4B^,.''>^'jlefeasanee  must  be  between  the  same  parties  as  the  conveyance.  It  is  of  the 
verj^ttssdn'ce  of  a  defeasance  that  it  defeats  the  principal  deed  and  makes  it  void  ab  initio,  if 
the  condition  is  performed.     Flngg  i^.  Mann,  2  Sumn.,  486,  541. 

§  463.  An  absolute  deed  and  a  separate  defeasance  constitute  a  mortgage.  Lanahan  v. 
Sears,  12  Otto,  818  (g§  707,  708). 

§  464.  To  constitnte  a  conditional  pureliase,  there  must  be  a  sale  for  a  valuable  consider- 
ation between  the  parties,  with  a  right  of  repurchase.  A  mere  gift  would  not  raise  the 
question.     Flagg  v.  Mann,  2  Sumn.,  4S6,  531. 

§  465.  Whether  the  delivery  of  a  deed  is  intended  to  be  absolute  or  conditional  depends 
upon  the  intention  of  the  parties,  and  is  a  question  of  fact  for  the  jury.  Ilenry  v.  Henry, 
4  Biss.,  854,  855. 

§  466.  IV here  there  is  a  donbt  whether  a  transaction  be  a  mortgage  or  a  conditional  sale, 
courts  of  equity  more  recdily  treat  it  as  a  mortgage  than  a  conditional  sale.    Flagg  v.  Maun, 

2  Sumn.,  486,  585. 

VI.  Pakol  Evidence  to  Prove  an  Absolute  Deed  a  Mortgage. 

Summary  —  Parol  evidence  admissible,  g  467. —  Absolute  deed  to  secure  a  loan,  §  468.—  The  real 
transaction  may  be  shoicn,  §g  469,  470,  A'i2,^Whether  redemption  ha^  been  waived,  §  471. — 
Inadequacy  of  consideration,  §  473.—  When  transaction  is  doubtful,  %  474. —  Strict  proof 
to  be  mxide,  §^  475,  470.—  Evidence  to  show  the  transaction  a  mortgage,  §  477. 

§  467.  Parol  evidence  is  admissible  to  show  that  an  absolute  deed  was  intended  as  a  mort- 
gage, and  that  the  defeasance  has  been  omitted  or  destroyed  by  fraud  or  mistake,  or  omitted 
by  design  upon  mutual  confidence  between  the  parties.     Babcock  v.  Wyraan,  §§  478-482. 

§  468.  Where  an  application  is  made  for  a  loan  of  money,  and  the  money  lent,  a  bond  taken 
for  the  amount,  and  simultaneously  an  absolute  deed  executed  conveying  to  the  lender  valu- 
able real  estate,  such  deed  will  be  held  a  mortgage  and  redemption  permitted.  Morris  v. 
Nixon,  §  483. 

§  469.  The  rule  which  excludes  parol  testimony  to  contradict  or  vary  a  written  instrument 
does  not  forbid  an  inquiry  into  the  object  of  the  parties  in  executing  a  conveyance.  The 
court  will  look  to  the  real  transaction.     Peugh  v,  Davis,  g§  484-490. 

§  470.  If  the  conveyance  was  made  as  a  security,  a  right  of  redemption  attaches  to  it,  and 
this  right  cannot  be  waived  by  the  parties  by  any  stipulation  made  at  the  time.    Ibid, 

§471.  In  determining  whether  redemption  has  been  subsequently  waived  by  a  release  of 
uncertain  import,  the  fact  that  the  value  of  the  property-  is  at  the  time  greatly  in  excess  of 
the  amount  paid  by  the  grantee,  and  the  fact  that  the  grantor  retains  possession  of  the  land, 
are  circumstances  which  strongly  tend  to  show  that  such  a  waiver  was  not  intended.    Ibid. 

§  472.  An  absolute  conveyance,  given  as  a  security,  is  a  mortgage.  The  true  character  of 
the  transaction  will  always  be  inquired  into.     Russell  v.  Southard,  §§  491-509.  ■ 

§  476.  Inadequacy  of  consideration  is  a  circmmstance  of  importance  in  determining  whether 
the  transaction  is  a  sale  or  a  mortgage.    Ibid, 

§  474.  When  it  is  doubtful  whether  the  transaction  was  a  sale  or  a  mortgage,  the  courts 
lean  to  the  conclusion  that  it  was  a  mortgage.     Ibid, 

g  475.  One  who  alleges  that  his  deed  in  absolute  form  was  intended  as  a  mortgage  only  is 
required  to  make  strict  proof  of  the  fact.    Andrews  v.  Hyde,  §§  510-514. 

§  476.  The  testimony  of  the  grantor,  that  he  understood  the  transaction  to  be  a  mortgage, 
is  not  alone  sufficient  to  prove  it  to  be  so.  The  proof  must  be  clear,  satisfactory  and  convinc- 
ing.   Ibid, 
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§477.  A  deed  absolute  on  its  face  may  be  shown  to  have  been  a  mortgage,  by  confessions 
of  the  grantee  that  it  was  such ;  by  receipts  of  money  as  interest  for  the  debt ;  by  length  of 
possession,  after  the  mortgage,  by  the  mortgagor;  by  the  relation  of  debtor  and  creditor 
admitted  to  have  existed  long  before  between  the  alleged  mortgagor  and  mortgagee,  and 
finally  by  the  fact  that  the  property  was  much  more  valuable  than  the  consideration  ad- 
vanced. Any  and  all  such  facts  are  admissible  as  evidence  for  this  purpose  and  are  not  for- 
bidden by  the  statute  of  frauds.    Bentley  v,  Phelps,  gg  515,  516. 

[Notes.— See  §§  517-533.] 

BABCOCK  V.  WYMAN. 
(19  Howard,  289-803.     1856.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  This  is  an  appeal  from  the  decree  of  the  circuit  court 
for  Massachusetts.  The  bill  states  the  following  facts:  Nehemiah  Wyman  was 
seized  in  fee  of  about  eleven  and  a  half  acres  of  land  in  Charleston,  purchased 
by  him  of  Tuft's  administrator,  one  acre  of  which  he  sold  to  Foster,  who  gave 
a  mortgage  to  secure  the  payment  of  the  consideration  of  $600,  which  sum 
was  not  paid  when  due,  and  he  entered  to  foreclose.  The  entire  tract,  on  the  Ist 
of  December,  1820,  had  been  mortgaged  by  him  to  Francis  Wyman,  his  brother, 
to  secure  three  notes  of  that  date,  one  for  $676,  payable  in  one  month ;  another 
for  $650,  payable  in  six  months;  the  third  for  $704.39,  payable  in. one  year; 
interest  to  be  paid  on  each  note  semi-annually.  Shortly  after  this,  Francis 
Wyman,  by  his  will,  dated  14th  June,  1822,  devised  to  defendant  Babcook  all 
his  estate,  including  said  notes  and  mortgage,  in  trust  for  testator's  wife  and 
children,  and  made  Babcock  his  executor.  The  testator  died  in  August,  1822. 
On  the  1st  of  December,  1824,  Nehemiah  paid  Babcock,  as  trustee  and  exec- 
utor, the  note  for  $704  and  interest;  and  from  time  to  time  paid  the  interest 
on  the  other  notes,  up  to  December,  1826. 

In  1825  or  1826,  Nehemiah  became  embarrassed,  and  having  entire  confi- 
dence in  his  brother-in-law,  Babcock,  he,  by  deed,  26th  April,  1826,  mortgaged 
the  eleven  acres  of  land  as  security  of  a  note  to  Babcock  of  that  date,  for 
$1,200,  payable  in  one  year,  with  interest.  At  this  time,  little,  if  anything, 
was  due  to  Babcock,  but  it  was  understood  between  them  that  Babcock  would 
become  security  for  him,  or  advance  money  to  him,  the  mortgage  to  stand  as  a 
security.  Before  the  20th  of  November,  1828,  Babcock  did  become  bound  for 
and  advanced  to  him  upwards  of  $400.  In  addition  to  this,  there  was  due  to 
Babcock  as  executor,  for  rent,  $136.71.  On  a  settlement,  Nehemiah  executed 
to  Babcock  three  notes,  one  dated  7th  November,  1828,  for  $486.79,  of  which 
$400.08  were  due  Babcock  individually,  and  $86.71  to  the  heirs  of  Nehemiah 
Wyman,  Sr. ;  another  note  for  $8.10,  and  third  for  $50,  due  to  the  heirs  of  the 
same,  were  given.  Nehemiah  being  thus  indebted  to  Babcock,  as  trustee  and 
executor,  and  not  being  able  to  pay  the  interest,  Babcock  and  William  Wyman, 
brother  of  Nehemiah,  urged  him  to  make  a  clear  deed  in  fee  for  the  land  afore- 
said, to  Babcock,  that  he  might  manage  and  improve  the  same,  and  apply  the 
rents  and  profits  to  pay  interest  on  the  incumbrances,  and  to  the  gradual 
liquidation  of  the  principal.  And  finding  that  this  conveyance  to  Babcook 
was  made  a  condition  of  further  advances,  he  eventually  conveyed  the  estate 
to  Babcock,  it  being  expressly  agreed  by  Babcock,  that,  notwithstanding  the 
form  of  the  conveyance,  it  should  stand  as  security  only  for  the  sums  due  to 
iiim.  That  on  the  20th  of  November,  1828,  a  memorandum  was  made  out  of 
the  sums  thus  due,  and  handed  to  Nehemiah,  as  evidence  of  the  amount  for 
which  the  land  was  held.     At  the  time  this  deed  was  executed,  no  one  of  the 
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notes  held  by  Babcock  was  surrendered,  nor  the  mortgage  to  Francis  Wyman, 
deceased.  AH  the  evidences  of  indebtedness  remained  in  the  hands  of  Babcock, 
Nehemiah  holding  only  the  memorandum  of  the  sums.  The  total  amount  of 
the  notes  in  said  memorandum,  with  interest  to  the  20th  November,  182S, 
amounted  to  the  sum  of  $2,033.87.  Upon  receiving  the  above  deed,  Babcock 
took  possession  under  it,  not  only  of  the  eleven  acres,  but  of  the  adjoining  acre. 
Babcock,  it  is  alleged,  received  annually  from  sales  of  clay,  grass  and  ledge 
stone,  from  the  land,  more  than  enough  to  pay  interest  and  taxes.  Nehemiah 
having  removed  to  the  west,  regardless  of  his  trust,  Babcock  sold  the  land  at 
private  sale,  without  notice  to  the  said  Nehemiah,  and  in  fraud  of  his  rights, 
for  $8,000. 

In  the  sale,  Babcock  represented  himself  to  be  the  sole  owner  of  the  prem- 
ises. On  the  4th  of  February,  1853,  Nehemiah  conveyed  his  right  to  redeem 
to  Edward  Wyman,  the  complainant,  etc.  Within  two  years,  Babcock  has 
promised  William  Wyman,  acting  for  his  brother,  that  he  would  come  to  an 
account  with  Nehemiah  for  the  price  of  the  land,  and  pay  him  the  proceeds  of 
the  sales,  deducting  the  debts  aforesaid,  if  he  would  take  his  notes  on  time; 
and  would  refer  the  question  of  amount  of  rents  and  profits  to  the  arbitrament 
of  neighbors.  Babcock  has  frequently,  recently,  admitted  that  it  was  originally 
intended  that  said  deed  should  stand  as  securitv  for  the  amount  set  forth  in 
the  memorandum;  and  that  he  always  intended  to  do  right  in  the  matter, 
but  that  he  had  been  advised  by  counsel  that  the  agreement,  not  being  in  writ- 
ing, could  not  be  enforced,  and  this  was  the  reason  he  refused  to  perform  it. 

The  bill  prays  for  an  account,  and  the  defeitdant  in  his  answer  admits  the 
conveyance  stated  in  the  bill,  and  that  the  land  was  subject  to  the  mortgages. 
He  avers  the  consideration  named  in  the  deed  was  the  amount  then  due 
defendant  in  his  own  right,  and  as  executor  and  trustee ;  and  the  further  sum 
of  $8.10  due  the  defendant,  and  $50  due  as  agent.  He  admits  no  additional 
consideration  was  paid ;  but  ho  states  the  land  was  not  worth  more  than  $1,900; 
that  he  consented  to  receive  the  deed  in  payment  of  the  sums  due  him  person- 
ally, and  upon  an  agreement  that  if  he  should  be  able  to  obtain  therefrom,  in 
addition,  enough  to  pay  the  sums  due  to  him  as  executor  and  trustee,  he  would 
pay  these  sums,  and  upon  no  other  trust  or  confidence  whatever.  That,  upon 
the  delivery  of  the  deed,  he  canceled  the  notes  of  Nehemiah  held  in  his  own 
right,  and  either  surrendered  them  to  him  or  destroyed  them.  That  he  did 
not  cancel  the  notes  held  by  him  as  executor  or  trustee,  because  he  was  not 
satisfied  that  he  should  receive  enough  from  the  land  to  pay  the  same;  and  in 
order  to  prevent  the  presumption  that  he  had  so  agreed  absolutely,  he  made  a 
minute  thereon  to  the  eflFect  that  he  did  not  guaranty  the  payment  thereof, 
it  being  the  understanding  between  him  and  Nehemiah,  that  Nehemiah  should 
be  personally  liable  therefor.  That  he  made  no  other  agreement,  and  he  denies 
that  it  was  understood  or  agreed  that  the  land  was  conveyed  to  him  on  the 
trust  set  forth  in  the  bill;  but  insists  that  the  conveyance  was  absolute,  in  pay- 
ment of  the  sums  due  him,  and  liabilities  incurred;  and  the  only  understanding 
was,  that  if  the  defendant  should  realize  therefrom  more  than  enough  to  pay 
his  own  claims,  he  would  pay  the  debts  due  him  as  executor  and  trustee. 
Defendant  took  possession  of  the  land,  and  for  eight  years  occupied  it,  Nehe- 
miah never  claiming  any  interest  in  it.  He  denies  the  allegations  of  the  bill, 
as  to  the  trust;  sets  up  the  defense  that  the  agreement,  not  being  in  writing, 
cannot  be  enforced.  He  denies  that  he  proposed  a  compromise,  if  his  notes 
would  be  taken  on  time,  as  alleged,  and  he  pleads  the  statute  of  twenty  years' 
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limitation,  etc.,  and  avers  the  profits  of  the  land  did  not  exceed  the  taxes^ 
etc. 

Three  points  may  be  considered  as  embracing  the  merits  of  this  case:  1. 
Was  the  deed  executed  by  Neheraiah  Wyman  to  Babcock,  for  the  eleven  and 
one-half  acres  of  ground,  given  in  trust?  2.  Can  this  trust  be  established  by 
parol  evidence?  3.  Does  the  statute  of  limitation  or  lapse  of  time  affect  the 
complainant's  rights! 

§  478.  A  deed  absolute  on  its  face  will  he  held  a  ^nortyage  where  such  was  the 
intention. 

No  one  can  read  the  history  of  this  case,  as  stated  in  the  bill,  without  being 
impressed  with  the  confidential  relations  of  the  parties.  The  grantor  and  the 
grantee  were  brothers-in-law,  and  the  advisers  bore  the  same  relation  to  the 
grantee.  It  was  a  family  concern,  designed,  as  it  would  seem  from  the  bill,  to 
aid  an  embarrassed  member  of  it,  without  a  probability  of  loss  by  the  other 
members.  The  bill  charges,  when  the  deed  in  question  was  executed,  the  sums 
which  it  was  intended  to  secure  were  stated,  and  handed  to  Nehemiah.  This 
is  not  denied  in  the  answer,  and  William  Wyman,  the  brother,  being  present, 
swears,  as  a  witness,  to  the  sums  so  stated,  amounting  in  the  whole  to  the  sum 
of  $2,033.87,  the  consideration  named  in  the  deed.  This  list  was  in  the  hand- 
writing of  the  son  of  Babcock,  and  the  paper  was  delivered  to  Nehemiah  in 
the  presence  of  the  witness.  The  deed  was  drawn  by  the  witness,  and  he 
knows  that  the  sums  named  included  all  the  debts  which  JS'ehemiah  owed  to 
Babcock  individually,  or  as  trustee.  The  witness  remembers  Babcock  said, 
after  the  statement  was  made,  add  sixty-two  cents  for  recording  the  deed, 
which  made  the  sum  inserted  as  the  consideration  in  the  deed.  Nehemiah 
hesitated  to  sign  the  deed,  when  Babcock  said,  he  can  have  the  land  again,  at 
any  time  he  shall  pay  the  debts  secured  by  it.  The  answer  avers,  when  the 
deed  was  executed,  the  defendant  gave  up  the  notes  of  Nehemiah  held  in  his 
own  right,  and  either  surrendered  them  to  him  or  destroyed  them.  But  it  is 
proved  by  the  same  witness  that  he  did  neither.  These  notes  were  given  to 
the  witness  without  explaining  to  whom  they  belonged.  Witness  supposed 
they  belonged  to  the  estate  of  Nehemiah  Wyman,  Sr.  The  witness  says  the 
property,  at  the  time  it  was  sold,  was  worth  thirteen  or  fourteen  thousand  dol- 
lars, and  that  it  was  sold  greatly  below  its  value. 

The  bill  charges  that  the  defendant  promised  William  Wyman,  acting  for 
his  brother,  that  he  would- come  to  an  account  with  Nehemiah  for  the  price  of 
the  land,  and  pay  him  the  proceeds  of  sales.  This  is  denied  in  the  answer. 
William  Wyman  swears  that  on  the  8th  of  November,  1851,  he  showed  to  Bab- 
cock the  memorandum  of  the  sums  named,  to  secure  the  payment  of  which  the 
deed  was  executed.  lie  was  much  embarrassed,  and  admitted  the  handwriting 
was  his  son's,  then  deceased.  He  then  expressed  a  willingness  to  settle  it  up, 
and  asked  the  witness,  how  shall  this  be  done?  Witness  replied  that  he  should 
first  charge  Nehemiah  with  all  his  notes  and  interest,  and  then  credit  him  with 
the  proceeds  of  the  land,  and  what  he  received  from  the  land,  with  interest, 
and  be  allowed  a  fair  compensation  for  his  trouble.  He  then  said,  I  can't  tell 
how  much  I  have  received  from  the  land,  but  we  will  leave  it  to  two  good  men; 
and  that  he  would  give  his  note  for  what  should  be  due.  A  short  time  after 
this,  Babcock  told  witness  that  he  had  consulted  counsel,  who  advised  him  to 
pay  the  amount  due  the  estate  of  Nehemiah,  Sr.,  and  no  more;  and  this  he 
offered  to  do,  if  the  witness  would  execute  a  bond  of  indemnity  against  any 
farther  claim.    He  said  that  he  had  been  advised,  as  the  deed  was  absolute  on 
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its  face,  and  no  writing  showed  that  the  land  was  conveyed  in  security  of  a 
debt,  the  obligation  could  not  be  enforced.  The  witness  signified  to  Babcock, 
some  time  before  the  sale  of  the  land,  that  he  would  redeem  it  for  his  brother. 
Nehemiah  Wyman,  having  transferred  all  his  interest  to  the  complainant,  was 
examined  as  a  witness,  who  stated,  at  the  time  he  executed  the  deed  to  Bab- 
cock,  he  owed  him,  as  an  individual,  as  executor  and  agent,  the  sum  of  $2,033.87, 
which  included  sixty-two  cents  for  recording  the  deed;  and  that  sum  was  stated 
as  the  consideration  in  the  deed.  Of  this  sum,  only  $408.18  and  interest  were 
due  to  Babcock  in  his  individual  capacity. 

In  his  answer,  the  defendant  states  that  the  conveyance  was  made  in  payment 
of  the  sums  due  him  personally;  that  he  did  not  cancel  the  notes  held  by  him 
as  executor  or  trustee,  because  he  was  not  satisfied  that  he  .should  receive 
enough  from  the  land  to  pay  those  debts.  But  the  proof  shows  that  the  debt 
due  him  as  executor  and  agent,  and  also  his  individual  debt,  were  all  included  in 
the  consideration  named  in  the  deed.  The  defendant  made  no  advance  to  the 
witness  on  the  note  and  mortgage  for  $1,200;  but,  at  the  date  of  the  subse- 
quent conveyance,  the  defendant  had  advanced  to  him  $400.08,  and  $8.10, 
which,  as  above  stated,  constituted  the  debt  due  to  the  defendant  on  his  per- 
sonal account.  The  conveyance  was  made  to  the  defendant,  the  witness  swears, 
with  the  express  understanding  that  Babcock  was  to  have  the  entire  manage- 
ment of  the  land,  so  as  to  apply  the  proceeds  in  payment  of  the  interest,  and 
witness  was  to  have  the  land  again  on  paying  the  surms  specified.  He  was  in- 
duced to  make  the  conveyance  by  the  urgent  request  of  his  brother  William, 
and  Babcock ;  his  brother  told  him,  if  he  did  not  make  it,  he  would  not  assist 
him  in  his  pecuniary  matters.  On  the  execution  of  the  deed  none  of  the  notes 
held  by  Babcock  were  canceled  or  surrendered  to  the  vvitness;  but  they  are 
still  held  against  him.  The  witness  says  that  Babcock  promised  to  keep  an  ac- 
count of  the  receipts  of  the  land  conveyed  to  him;  but  in  his  answer  he  says 
he  kept  no  account,  ^^  because  the  land  and  rents  and  profits  were  his  own, 
without  any  liability  to  account  to  any  one." 

Such  a  transaction  as  set  out  in  the  bill,  between  brothers-in-law,  in  the  nat- 
ure of  things  might  be  supposed  to  have  taken  place  in  the  mutual  confidence 
of  the  parties;  and  in  the  final  adjustment  there  should  be  no  evasions  or  sub- 
terfuges to  gain  an  advantage.  So  far  as  regards  the  deed  under  consideration, 
all  the  material  allegations  of  the  bill  are  proved,  and  all  the  material  aver- 
ments of  the  answer  seem  to  be  unfounded.  In  coming  to  this  conclusion,  we 
do  not  rest  alone  on  the  witnesses  Neheraiah  and  William  Wyman.  There  are 
strong  circumstances  which  corroborate  the  witnesses,  and  satisfy  the  mind  be- 
yond a  reasonable  doubt.  In  his  answer,  the  defendant  avers  that  the  land 
was  conveyed  to  him  in  payment  of  the  sums  due  him  personally.  It  ap[>ears 
from  the  oaths  of  both  the  Wymans  that  this  is  not  correct;  and,  in  addition, 
it  is  shown  by  the  memorandum  made  out  at  the  time,  stating  the  sums  for 
which  the  land  was  conveyed,  in  the  handwriting  of  the  son  of  the  defendant. 
Taking  the  statement  of  the  defendant  as  true,  that  he  did  not  intend  to  make 
himself  responsible  for  the  debt  due  to  him  as  executor  and  agent  at  the  time 
the  deed  was  executed,  presents  him  in  an  unfavorable  light.  The  land  for 
which  he  I'eceived  a  deed  from  Nehemiah  Wyman,  he  was  aware,  had  been 
previously  mortgaged  to  secure  the  debt  in  his  hands  as  executor  of  Prancis 
Wyman.  Could  he  have  carried  out  this  declared  intention,  he  would  have 
been  unfaithful  to  the  trust  committed  to  him.  William  Wyman  seems  to  be 
a  man  of  business.    He  drew  the  conveyance  from  his  brother  Kebemiah  to 
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his  brother-in-law  Babcock,  and  he  took,  in  other  respects,  an  active  agency  in 
the  transaction;  and  he  states  the  facts  as  alleged  in  the  bill,  and  his  statement 
is  in  every  respect  corroborated  by  his  brother  ]^ehemiah;  and,  although  the 
trust  is  denied  in  the  answer,  there  are  circumstances  in  the  case  which  go 
Btrongh'  to  establish  it.  The  defendant  admitted  all  the  facts  to  William 
Wyman,  and  promised  to  settle  the  account,  and  spoke  of  the  principles  on 
which  it  should  be  adjusted,  but  eventually  he  took  refuge  under  the  statutes  of 
frauds,  of  limitations,  and  the  lapse  of  time.  We  think  there  can  be  no  rea- 
sonable doubt  that  the  deed  in  controversy  was  intended  to  be  a  mortgage. 

§  479.  Parol  evidence  is  admissible  to  show  that  an  absolute  deed  was  intended 
as  a  mortgage. 

And  this  brings  us  to  the  second  point  of  inquiry :  Can  the  trust  be  estab- 
lished by  parol  testimony*?  If  the  doctrine  of  this  court  is  to  be  adhered  to, 
as  laid  down  in  the  case  of  Russell  v.  Southard,  12  How.,  154  (§§  491-509, 
infra\  this  is  not  an  open  question.  In  that  case  the  court  say:  '^To  insist  on 
what  was  really  a  mortgage,  as  a  sale,  is  in  equity  a  fraud."  And  in  Conway 
V,  Alexander,  7  Cranch,  238  (§  457,  supra),  Chief  Justice  Marshall  says:  "  Hav- 
ing made  these  observations  on  the  deed  itself,  the  court  will  proceed  to  ex- 
amine those  extrinsic  circumstances  which  are  to  determine  whether  it  was  a 
sale  or  a  mortgage."  In  Morris  v,  Nixon,  1  How.,  126  (§  483,  infra\  the  court 
say:  *' The  charge  against  Nixon  is  substantially  a  fraudulent  attempt  to  con- 
vert that  into  an  absolute  sale  which  was  originally  meant  to  be  a  security  for 
a  loan.  It  is  in  this  view  of  the  case  that  the  evidence  is  admitted  to  ascertain 
the  truth  of  the  transaction,  though  the  deed  be  absolute  on  its  face."  In 
Edrington  v.  Harper,  3  J.  J.  Marsh.,  353,  the  court  say :  "  The  fact  that  the 
real  transaction  between  the  parties  was  a  borrowing  and  lending  will,  when- 
ever or  however  it  may  appear,  show  that  a  deed  absolute  on  its  face  was  in- 
tended as  a  security  for  monej'^;  and  whenever  it  can  be  ascertained  to  be  a 
security  for  money,  it  is  only  a  mortgage,  however  artfully  it  may  be  disguised." 

In  Jenkins  v.  Eldredge,  3  Story,  293,  Mr.  Justice  Story  said :  In  4  Kent,  143 
(5th  ed.),  it  is  declared,  ^^a  deed  absolute  upon  the  face  of  it,  and  though  regis- 
tered as  a  deed,  will  be  valid  and  effectual  as  a  mortgage  between  the  parties, 
if  it  was  intended  by  them  to  be  merely  a  security  for  a  debt.  And  this  would 
be  the  case,  though  the  defeasance  was  by  an  agreement  resting  in  parol ;  for 
parol  evidence  is  admissible  to  show  that  an  absolute  deed  was  intended  as  a 
mortgage,  and  that  the  defeasance  had  been  omitted  by  fraud  or  mistake."  In 
2  Sumn.,  228,  232-33,  Judge  Story  said :  ^'  It  is  the  same  if  it  be  omitted  by 
design  upon  mutual  confidence  between  the  parties;  for  the  violation  of  such 
an  agreement  would  be  a  fraud  of  the  most  flagrant  kind,  originating  in  aa 
open  breach  of  trust  against  conscience  and  justice."  In  Foy  v.  Foy,  2  Hay  w., 
141:  *^  In  North  Carolina,  it  is  said  the  law  on  this  subject  is  the  same  as  the 
English  law  was  before  the  statute  of  frauds,  and  parol  declarations  of  trust 
are  valid."  "Where- a  testator  gave  by  will  all  his  estate  to  his  wife,  having 
oonfidenco  that  she  would  dispose  of  it  according  to  his  views  communicated 
to  her,  and  it  being  alleged  that  the  testator,  at  the  time  of  making  the  will, 
desired  bis  wife  to  give  the  whole  of  the  property  to  B,  and  that  she  promised 
to  do  it,  it  was  held  that,  the  allegation  being  proved,  a  trust  would  be  created 
as  to  the  whole  of  the  property  in  favor  of  B."  Podmore  v.  Gunning,  7  Sim., 
644. 

Parol  proof  is  admissible  to  show  fraud,  and  consequently  a  resulting  trust 
in  a  deed  absolate  on  its  face,  notwithstanding  any  denial  by  the  answer. 
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Lloyd  V.  Spillet,  2  Atk.,  150;  Eoss  v.  Newall,  1  Wash.  (Va.),  14;  Watkins  r. 
Stockett,  6  Har.  &  J.,  435;  Strong  v.  Stewart,  4  John.  Ch.,  167;  English  v. 
Lane,  1  Port.  (Ala.),  328.  In  Boyd  v.  McLean,  1  John.  Ch.,  582,  it  was  held, 
after  an  examination  of  the  cases,  '•  that  a  resulting  trust  might  be  established 
by  parol  proof,  not  only  against  the  face  of  the  deed  itself,  but  in  opposition  to 
the  answer  of  the  nominal  purchaser  denying  the  trust,  and  even  after  the 
death  of  such  purchaser."  The  statute  of  frauds  in  Khode  Island  contains  no 
exception  in  favor  of  resulting  trusts,  but  Mr.  Justice  Story  considered  the  ex- 
ception immaterial,  for  it  has  been  deemed  merely  affirmative  by  the  general 
law.     1  Sumn.,  187. 

Where  a  trustee  misapplies  the  fund,  it  may  be  followed,  however  it  may 
have  been  invested,  by  parol,  as  between  the  parties,  or  a  purchaser  with  no- 
tice. So,  where  an  estate  was  purchased  in  the  name  of  one  person  and  the 
consideration  came  from  another,  a  resulting  trust  may  be  established  by  parol; 
and  in  all  cases  where  there  is  a  resulting  trust.  In  Hay  worth  v.  Worthington, 
5  Blackf.,  361,  it  was  held  that  parol  evidence  is  admissible  to  prove  that  a  bill 
of  sale  of  goods,  absolute  on  its  face,  was  intended  by  the  parties  to  be  only  a 
mortgage.  The  court  say  these  decisions  are  founded  upon  the  assumption 
that  the  admission  of  such  evidence  is  necessary  for  the  prevention  of  fraud. 
Cas.  Temp.  Talbot,  62;  King  v,  Newman,  2  Munf.,  40;  Strong  v.  Stewart,  4 
John.  Ch.,  167;  Dunham  v.  Dey,  15  John.,  555;  Walton  v.  Cronly,  14  Wend., 
63;  Van  Buren  v.  Olmstead,  5  Paige,  9.  In  the  case  of  Overton  v,  Bigelow,  3 
Terg.,  513,  it  was  held  "that  an  absolute  bill  of  sale  of  negroes  may  be  con- 
verted into  a  mortgage  by  a  parol  agreement  to  allow  the  conveyor  to  redeem ; 
and  this  agreement  may  be  inferred  from  the  price  given,  and  the  mode  of 
dealing  between  the  parties."  The  case  of  Walker  v,  Locke,  5  Cush.,  90,  is 
considered  as  having  no  application  to  the  case  before  us.  It  is  well  known 
that,  until  within  a  few  years,  the  courts  of  Massachusetts  had  no  chancery 
jurisdiction.  The  jurisdiction,  when  first  conferred  by  statute,  was  limited  to 
cases  of  specific  execution  of  contracts  and  trusts,  not  including  fraud,  as  a 
ground  of  relief.  Within  some  one  or  two  years  past,  the  jurisdiction  has  been 
extended  to  frauds,  but  this  has  been  done  since  the  decision  in  the  case  above 
cited. 

If  the  decision  had  been  made  since  the  extension  of  the  jurisdiction  beyond 
the  construction  of  the  local  statutes,  we  should  consider  it  only  as  the  decision 
of  a  highly  respectable  and  learned  court,  and  not  as  a  rule  of  decision  for  this 
court.  It  is  admitted  that  the  authorities  on  the  question  before  us  are  con- 
flicting in  this  country  and  in  England;  but  as  this  court  in  several  cases  have 
decided  the  point,  and  it  is  now,  and  has  been  for  several  years  past,  a  rule  of 
decision,  we  are  not  prepared  to  balance  the  state  authorities  with  the  view  of 
ascertaining  on  which  side  the  scale  preponderates. 

§  480.  Statute  of  limitations  will  not  run  in  favor  of  grantee  in  deed  intended 
as  mortgage.     His  possession  is  not  adverse. 

The  third  point  regards  the  lapse  of  time  and  the  statute  of  limitations.  In 
his  answer  the  defendant  avers  that  the  pleadings  show  a  possession  by  him  of 
more  than  twenty  years  before  the  institution  of  this  suit,  and  that  that  pos- 
session has  never  been  disturbed;  and  also  that  the  proceeds  of  sale  were  re- 
ceived more  than  six  j^ears  before  the  bill  was  filed,  and  these  facts  are  relied 
on  to  bar  the  right  of  the  complainant.  It  is  clear  that  the  statute  cannot  con- 
stitute a  bar  in  the  present  case.  Courts  of  equity  apply  the  statute  by  anal- 
ogy to  cases  at  law ;  but  in  this  case,  the  trust  being  established,  there  was  no 
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adverse  possession  in  favor  of  which  the  statute  could  run.  The  possession 
was  consistent  with  the  intentions  of  the  parties  until  the  fraud  was  discovered 
in  1851.  Nor  can  the  statute  bar  the  right  of  the  complainant  to  the  proceeds 
of  the  land,  as  Babcock  was  bound  to  apply  these  to  the  payment  of  interest 
on  the  debt  and  in  discharge  of  the  principal.  The  decree  of  the  circuit  court 
is  affirmed,  with  costs,  {a) 

§  481.  Parol  evidence  not  adinissihle  to  show  deed  a  mortgage. 

Dissenting  opinion  by  Mb.  Justice  Cateon. 

The  opinion  just  pronounced  maintains  that  a  deed  in  fee,  without  condi- 
tions, and  made  in  that  form,  according  to  an  agreement  of  the  parties  at  the 
time,  may  be  proved  to  have  been  a  mortgage  by  parol  evidence,  establishing 
that  a  defeasance  was  part  of  the  agreement  when  the  absolute  deed  was  exe- 
cuted, but  that  it  was  left  out  by  design.  And  that  this  parol  proof  may  be 
made,  after  the  lapse  of  more  than  twenty  years  from  the  date  of  the  deed 
before  the  grantee  was  sued,  he  having  been  in  possession  of  the  land  conveyed, 
holding  it  under  the  deed  from  its  date  up  to  the  time  when  the  suit  was 
brought.  The  defendant,  among  other  things,  relied  on  the  statute  of  frauds 
as  a  defense  to  the  suit.  Lord  Hardwicke  lays  down  the  rule  in  Montacute  v. 
Maxwell,  1  P.  Wms.,  618,  to  be,  that  where  there  was  no  fraud  or  mistake  in 
the  original  transaction,  and  the  word  or  promise  of  the  defendant  was  relied 
on,  the  statute  of  frauds  declares  such  promise  void,  and  equity  will  not  inter- 
fere. And  in  this  doctrine  I  understand  the  supreme  judicial  court  of  Massa- 
chusetts to  concur.  Walker  v.  Locke,  6  Cush.,  90.  The  effect  of  the  defeasance 
here  set  up,  by  parol  evidence,  is,  that  it  defeats  the  absolute  deed  and  makes 
it  void  on  payment  of  a  sum  of  money.  On  general  principles  the  rule  is,  that 
where  there  is  a  written  contract^  all  antecedent  propositions,  negotiations,  and 
parol  interlocutions,  6n  the  same  subject,  are  deemed  to  be  merged  in  such  con- 
tract. 1  Story  Com.,  p.  173,  sec.  160;  2  Story,  p.  286,  sec.  1018.  There  must 
be  fraud  or  mistake  in  making  the  agreement,  if  it  can  be  reformed.  Id.,  sec. 
157,  p.  169.  I  think  the  parol  proof  was  inadmissible  both  by  the  statute  of 
frauds  of  Massachusetts,  and  according  to  the  general  rule  referred  to;  and 
that  the  decree  should  be  reversed  and  the  bill  dismissed. 

§  482.  especially  when,  not  sanctioned  hy  the  state  law. 

Dissenting  opinion  by  Mr.  Justice  Campbell. 

The  defendant,  in  the  year  1828,  entered  upon  the  land  conveyed  to  him  by 
Xehemiah  Wyman,  and  retained  it  until  1844.  He  then  sold  it  as  his  own 
property,  and  appropriated  the  price  to  his  own  use.  During  this  whole  period, 
there  was  no  act  on  the  part  of  Wyman  from  which  the  relation  of  a  mort- 
gagor or  debtor  can  be  inferred,  and  no  account  was  rendered  by  the  defend- 
ant,  nor  was  any  act  performed  by  him  inconsistent  with  his  deed.  The 
evidence  relied  on  to  engraft  a  trust  on  this  deed  consists  of  conversations 
reported  by  Nehemiah  Wyman,  the  debtor,  and  his  brother  William,  as  con- 
temporaneous with  the  deed,  and  other  conversations  reported  by  William 
Wyman  as  occurring  in  1844  and  1851 ;  and  also  the  statements  of  the  answer. 
Xo  intercourse  between  Nehemiah  Wyman  and  the  defendant  took  place  be- 
tween 1828  and  1851,  directly  or  mediately,  relative  to  this  subject.  The  wit- 
ness Nehemiah  Wyman  is  not,  in  my  opinion,  a  competent  witness.  This  suit 
is  brought  by  bis  son  upon  an  assignment  made  after  the  controversy  had  com- 

(a)  Affirming  Wyman  v.  Baboook,*  3  Curt.,  880. 
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raenced,  and  with  the  acknowledged  purpose  of  using  his  father  as  a  witness. 
It  was  found  that  sufficient  evidence  did  not  exist  to  support  the  claim,  and  ma- 
chinery was  resorted  to,  calculated  to  introduce  the  evils  of  champerty  and 
maintenance.  The  witness  sold  his  claim,  with  a  concession  to  the  assignee  to 
employ  him  as  a  witness  to  establish  it.  Such  a  practice  holds  out  to  parties  a 
strong  temptation  to  commit  perjury.  Bell  v.  Smith,  5  Barn.  &  Cress.,  188,  J. 
Bayley's  Opinion;  Maury  v.  Mason,  8  Part.,  212;  Clifton  v.  Sharpe,  15  Ala., 
618;  1  Penn.,  214;  12  Pet.,  140.  The  testimony  of  Edward  Wyman  is  open 
to  much  observation;  and  I  feel  entirely  indisposed  to  rest  a  decree  upon  his 
evidence.  Nor  do  I  see  intrinsic  difficulties  in  the  inconsistencies  of  the  an- 
swer. I  cannot  shut  mj'  eyes  to  the  fact  that  nothing  has  been  done  between 
these  parties  for  above  twenty-three  years  inconsistent  with  the  relations  of 
vendor  and  vendee,  or  consistent  with  the  relations  of  a  creditor  and  debtor, 
except  the  detention  of  the  evidence  of  the  original  debt  by  the  defendant, 
and  the  most  important  part  of  that  evidence-was  canceled  in  1830  by  him. 

I  dissent  from  the  opinion  of  the  court  in  reference  to  the  jurisdiction  of  the 
circuit  court  of  the  United  States  in  Massachusetts.  It  is  admitted  that,  in  the 
courts  of  Massachusetts,  this  trust  could  not  be  incorporated  into  the  deed. 
The  statute  of  frauds  prevents  it.  Walker  v.  Locke,  5  Cush.,  90.  This  statute 
constitutes  a  rule  of  property  for  the  state.  In  the  present  case,  the  subject  of 
the  suit  is  a  contract  made  in  Massachusetts,  by  citizens  of  that  state,  and 
affecting  the  title  to  real  property  there.  In  my  opinion,  the  statute  law  of 
Massachusetts  furnishes  a  rule  of  decision  to  the  courts  of  the  United  States. 

MORRIS  V.  NIXON. 
(1  Howard,  118-134.     1843.) 

Appeal  to  U.  S.  Circuit  Court,  Eastern  District  of  Pennsylvania, 

Opinion  by  Mr.  Justice  Wayne. 

Statement  of  Facts. —  The  complainant,  besides  other  relief  prayed  for,  asks 
the  aid  of  this  court  to  decree  a  deed  made  by  him  to  Henry  Nixon,  and  which 
is  absolute  on  the  face  of  it,  to  be  a  security  for  money  advanced  upon  loan,  and 
that  he  may  be  at  liberty  to  redeem  the  premises  conveyed,  by  paying  to  Nixon, 
or  by  allowing  to  him,  on  account  of  the  transactions  between  them,  the  moneys 
loaned  to  him  by  Nixon,  and  such  as  he  may  have  advanced  on  account  of  the 
real  estate  purchased  by  the  complainant  and  the  late  General  Jonathan 
Williams  from  the  Bank  of  North  America;  for  the  resale  and  improvement  of 
which  the  defendants,  Henry  Nixon  and  Thomas  Biddle,  were  the  attornej'^s 
and  agents  of  the  purchasers.  The  surviving  family,  however,  of  General 
Williams,  are  in  no  way  interested  in  this  suit.  The  controversy  is  between 
Thomas  Morris  and  the  representatives  of  Henry  Nixon,  whose  death  has 
occurred  since  the  bill  was  filed. 

The  deed  from  complainant  to  Henry  Nixon  bears  date  the  2Sth  May,  1822. 
It  recites  the  purchase  made  by  Williams  and  Morris;  that  certain  portions  of 
it  had  been  sold  and  conveyed  to  other  persons,  and  that  parts  had  been  let  on 
ground-rents,  so  that  the  quantity  remaining  was  about  seventy  acres.  That 
the  sales  and  income  of  the  property  had  nearly  reimbursed  the  purchasers  the 
first  payment  which  they  had  made,  of  $20,000;  that  there  had  been  paid  upon 
the  purchase,  out  of  the  income  and  proceeds  of  sale,  from  time  to  time,  enough 
to  reduce  the  sum  due  by  the  purchasers  to  about  $29,000,  which  was  a  charge 
upon  the  premises,  to  be  borne  by  the  owners  thereof  in  proportion  to  their 
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respective  interests.  It  then  recites  that  at  the  time  of  the  execation  of  the 
indenture  to  Williams  and  Morris,  Henry  Nixon  was,  and  had  continued  to  be, 
interested  with  Morris  to  the  extent  of  three  eighth  parts  of  the  moiety,  so  as  to 
entitle  him  to  the  benefits,  and  subject  him  to  the  obligations,  of  the  purchase 
in  that  proportion.  The  consideration  of  the  deed  is  then  recited  to  be  one- 
half  part,  "  or  thereabouts,"  of  a  debt  due  by  the  complainant  to  Thomas 
Biddle  and  John  Wharton,  which  was  originally  $4,000,  for  the  security  of 
which  the  complainant  had,  with  the  assent  of  Henry  Nixon,  mortgaged  a  part 
of  the  moiety  of  the  original  purchase;  then  a  debt,  claimed  by  Nixon  to  be 
due  to  him  by  the  complainant,  of  $1,625,  $1,000  of  which  it  is  said  the  com- 
plainant received  on  account  of  Nixon's  agency  for  the  moiety  of  the  purchase 
belonging  to  Williams,  and  $625  being  the  proportion  justly  chargeable  to  com- 
plainant for  Nixon's  agency  for  the  other  moiety.  There  was  a  further  con- 
sideration, amounting  to  $4:,600,  being  the  amount  of  two  notes  which  had 
been  discounted  at  the  Bank  of  North  America  for  the  accommodation  of  the 
complainant,  with  Nixon's  indorsement.  The  circumstances  attending  the 
execution  of  the  deed  are  disclosed  in  the  pleadings,  and  by  other  proofs  in 
the  cause. 

The  complainant  resided  in  New  York,  and  Nixon  lived  in  Philadelphia. 
The  former  being  in  great  pecuniary  distress,  and  fearing  greater  within  a  few 
days  unless  he  could  make  a  loan,  sent  his  brother,  Henry  Morris,  to  Philadel- 
phia to  obtain  from  their  brother-in-law,  Henry  Nixon,  an  advance  of  $5,000, 
offering  as  security  his  interest  in  the  property  bought  by  himself  and  General 
Williams.  Nixon  says,  in  his  answer,  that  his  feelings  being  wrought  upon  by 
the  representation  made  by  Henry  Morris  of  the  urgent  nature  of  his  brother's 
wants,  and  the  destructive  consequences  to  be  apprehended  if  he  could  not 
meet  a  demand  there  was  upon  him,  he  concluded  to  provide  the  money ;  that, 
however,  before  he  finally  agreed  to  do  so,  he  told  Henry  Morris  that  he  must 
consult  his  counsel  upon  the  subject.  After  consulting  counsel,  he  informed 
Henry  Morris  that  he  had  determined  to  deal  with  the  complainant  upon  no 
other  terms  than  an  absolute  sale  and  conveyance  of  all  his  interest,  legal  and 
equitable,  in  the  premises  bought  by  him  and  Williams;  and  as  there  would  be 
a  full  consideration  without  it,  that  the  loan  would  create  a  new  debt,  for 
which  he  would  take  a  separate  evidence  or  security;  that  he  was  advised  by 
his  counsel  to  write  out  in  the  deed  at  large  the  real  consideration,  so  that  the 
truth  of  the  transaction  might  at  all  times  appear  upon  the  papers,  and  to  take 
a  bond  for  the  loan,  so  that,  if  the  purchase  should  turn  out  well,  he  would 
not  be  bound  to  enforce  the  bond,  but,  in  case  of  misfortune  to  the  complain- 
ant, he  would  have  evidence  of  his  right  as  a  creditor,  and,  if  he  should  think 
til,  might  ase  it  for  the  benefit  of  the  complainant  or  his  family.  In  connect 
lion,  however,  with  the  foregoing  statement,  Nixon  declares  that,  in  the  course 
of  his  conversation  with  his  counsel,  he  was  asked  whether  the  interest  of  the 
complainant  in  the  property  was  worth  the  incumbrances  upon  it,  and  what  was 
already  due  by  him  to  Nixon.  To  which  he  replied,  as  he  truly  believed,  that 
it  would  not  bring  more;  that  nothing  but  the  peculiarity  of  the  circumstances 
would  induce  him  to  increase  his  interest,  or  become  a  purchaser  of  it;  and 
that  he  determined,  as  he  had  been  advised  by  his  counsel,  to  buy  out  the  com- 
plainant's interest  entirely  and  absolutely,  without  any  trust,  direct  or  indirect, 
express  or  implied;  nor  any  understanding  whatever,  that  the  complainant  or 
any  other  person  was  to  have  a  claim  or  benefit  therefrom,  and  that  he  would 
deal  with  him  on  no  other  terms.     Henry  Morris  arrived  in  Philadelphia  on 
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the  23d  of  May.  His  first  conversation  with  Nixon  concerning  his  errand  was 
on  that  day;  on  the  24:th,  Nixon  consulted  counsel,  informed  Henry  Morris  of 
the  result,  and  on  the  same  day  the  same  counsel  made  a  draft  of  the  deed. 
On  the  same  day,  too,  Nixon  wrote  to  the  complainant  the  following  letter: 

Dear  Morris:  Henry  arrived  here  early  yesterday  morning.  Having  had  a 
conversation  with  him  on  the  subject  of  a  loan,  I  have  only  to  say  my  best  ex- 
ertions will  be  to  obtain  this  object,  and  to  enable  me  to  do  which,  Henry  will 
immediately  call  on  you  to  advise  the  only  mode  that  he  or  I  can  suggest  to 
achieve  it.  You,  I  am  sure,  will  have  confidence  in  me  as  to  the  mode  pro- 
posed, which  Henry  will  communicate;  and  be  assured  my  sincere  prayers  will 
be,  and  best  exertions  to  promote  this  all-important  point. 

In  haste,  truly  yours,  H.  Nixon. 

This  letter  was  written  after  Nixon  had  consulted  counsel,  for  be  says  in  bis 
answer,  after  he  had  done  so,  he  thereupon  returned  to  Henry  Morris,  and  in- 
formed him  of  the  determination  he  had  come  to,  of  dealing  upon  no  other 
terras  than  an  absolute  conveyance,  without  any  trust,  and  taking  a  bond  for  the 
loan.  And  in  the  letter  it  is  stated  that  *'  Henry  will  immediately  call  on  you 
to  advise  you  of  the  only  mode  that  he  or  I  can  suggest  to  achieve  it."  The 
draft  of  the  deed  being  made  on  the2ith  May,  it  was  afterwards  engrossed  by 
the  witness  Cash,  and  he  was  sent  with  it  to  New  York.  He  arrived  there  on 
the  28th,  the  deed  was  signed  by  Morris  and  his  wife,  Cash  and  Henry  Morris 
being  witnesses.  On  the  same  day.  Cash  left  New  York  on  his  return  to  Phila- 
delphia. On  the  following  morning,  the  29th  May,  as  it  appears  by  a  letter  of 
that  date  from  Nixon  to  the  complainant,  Henry  Morris  arrived  again  in  Phila- 
delphia. He  says  in  his  answer  that  he  found  Nixon  resolved  to  do  nothing 
in  the  business  unless  the  conveyance  was  absolute  and  honafde^  and  he  was 
therefore  obliged  to  deliver  the  deed  without  any  promises  of  trust.  And 
Nixon  declares  that  Henry  Morris  delivered  to  him  the  deed,  and  at  the  same 
time  a  bond,  in  the  handwriting  of  the  complainant,  fen*  85,000. 

It  is  in  proof,  also,  that  when  the  deed  was  delivered,  there  were  unadjusted 
accounts  growing  out  of  Nixon's  and  Biddle's  agency  for  the  property.  That 
no  account  had  been  furnished  to  the  complainant  since  1816,  except  an  ab- 
stract of  one  Innes'  account  of  the  excavation  and  sales  of  stone  and  gravel, 
sent  to  him  by  the  defendant  Henry  J.  Williams  in  May,  1819.  The  recital 
in  the  deed  shows  that  the  accounts  were  unascertained,  for  it  speaks  of  the 
$20,000  which  was  first  paid  by  Williams  and  Morris  on  their  purchase  as  being 
nearly  reimbui'sed,  and  that  there  remained  due  on  the  purchase  about  $29,000. 
Two  years  before  the  deed  was  executed,  the  complainant  made  an  agreement 
with  David  Walker  and  Henry  Morris,  to  convey  to  them,  in  trust  for  his  sister 
Maria  Nixon,  a  fourth  part  of  her  moiety,  upon  the  terms  stated  in  the  agreement, 
in  pursuance  of  his  original  intention  when  Williams  and  himself  made  the  pur- 
chase. It  was  urged  in  the  argument  that  the  recitals  in  the  deed  relating  to 
the  sum  then  due  upon  the  purchase  of  Morris  and  Williams,  that  of  Nixon's 
interest  in  it,  and  the  debt  claimed  by  Nixon  to  be  due  to  him  on  account  of 
his  agency,  were  incorrect.  We  shall  not,  however,  consider  these  objections, 
or  those  which  were  made  against  the  validity  of  the  deed  on  account  of  inade- 
quacy of  price,  undue  influence  and  surprise.  Our  object  is  to  dispose  of  this 
case  for  the  present,  by  assigning  to  the  deed  its  true  character  in  equity,  under 
all  the  circumstances  attending  its  execution. 

§  483.    When  an  absolute  conveyance  is  made  upon  an  application  for  a  loan. 

The  charge  against  Nixon  is,  substantially,  a  fraudulent  attempt  to  convert 
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that  into  an  absolute  sale  which  was  originally  meant,  by  himself  and  the  com- 
plainant, to  be  a  security  for  a  loan.  It  is  in  this  view  of  the  case  that  the  evi- 
dence is  admitted  to  ascertain  the  truth  of  the  transaction,  though  the  deed  be 
absolute  on  its  face.  The  transaction  was  begun  by  Morris,  with  the  request  of 
a  loan  from  Nixon,  for  which  he  offered  a  security  upon  the  property,  for  the 
management  of  which  Nixon  was  his  agant.  It  ended  by  Morris  giving  to 
Xixon  a  deed  for  the  property,  absolute  on  its  face,  and  also  a  bond  for  a  loan 
of  $5,000.  Unless,  then,  some  proof  has  been  given  to  show  that  they  truly 
bargained  upon  another  footing,  and  that  the  loan  did  not  form  the  chief  in- 
ducement for  the  execution  of  the  deed,  and  had  not  been  treated  by  both 
parties  as  a  substantial  part  of  the  consideration,  though  not  expressed  in  the 
recital,  equity  will  interpret  it  to  be  a  security  for  money  loaned. 

Is  there  any  such  proof  m  this  case?  None  that  ^ve  can  see,  even  if  the  de- 
fendants are  allowed  to  use  as  evidence,  as  they  contend  they  have  a  right  to 
do,  the  answer  of  their  co-defendant,  Henry  Morris.  His  account  of  the  trans- 
action is,  that  in  an  interview  with  Nixon  succeeding  that  when  he  made  the 
application  for  a  loan,  and  when  Nixon  declined  lending,  stating  that  his  own 
embarrassments  required  all  the  funds  he  could  command,  that  Nixon  said,  it 
was  very  doubtful  if  the  "  Hills  property  "  would  more  than  pay  the  claims  upon 
it,  and  be  could  not  consent  to  make  the  loan  unless  Morris  would  convey  the 
property  to  him;  and  he  added,  if  the  property  should  eventually  turn  out 
well,  he  would  account  to  Thomas  Morris  for  it,  and  share  it  with  him.  And 
in  the  third  interview  Nixon  told  him  that  his  counsel  had  advised  him  upon  no 
account  to  let  the  complainant  have  the  money  unless  an  absolute  and  lona 
nde  conveyance  of  the  whole  premises  was  made;  that,  upon  receiving  his 
answer,  he  returned  to  New  York,  and  communicated  the  determination  of 
Xixon  to  his  brother;  and  that,  upon  his  return  to  Philadelphia,  he  was  obliged 
to  deliver  the  deed  without  any  promises  of  trust,  as  he  found  Nixon  resolved 
to  do  nothing  in  the  business  unless  the  conveyance  was  absolute  and  bona  fide. 
He  says,  however,  he  was  satisfied  in  bis  own  mind  that,  if  the  property  turned 
oat  well,  Nixon  would  give  a  handsome  share  of  it  to  the  complainant;  and 
that,  in  consequence  of  this  impression,  he  always  wrote  to  him  as  if  ho  was 
still  interested  in  the  successful  result  of  the  purchase.  We  are  in  no  way, 
though,  influenced  by  the  answer  of  Henry  Morris  in  coming  to  our  conclusion 
as  to  the  character  of  the  deed.  It  has  been  introduced  because  it  was  strongly 
urged  to  be  good  evidence  in  behalf  of  the  defendants,  by  their  counsel ;  and 
with  the  view  of  showing,  even  though  the  facts  stated  had  been  proved,  that 
they  would  not  take  the  case  out  of  the  principle,  that  a  deed  absolute  on  the 
face  of  it,  for  property,  offered  to  secure  a  loan  in  a  case  in  which  the  parties 
originally  met  upon  the  footing  of  borrowing  and  lending,  will  be  considered  a 
deed  in  the  nature  of  a  mortgage  to  secure  a  loan,  though  another  considera- 
tion shall  be  in  the  recital  of  the  deed  than  the  loan,  unless  it  shall  be  proved 
that  the  parties  afterwards  bargained  for  the  property  independently  of  the 
loan;  or  if  it  shall  appear  that  the  chief  inducement  of  the  grantor  in  making 
the  deed  was  to  procure  the  loan;  or  that  the  grantee,  after  the  execution  of 
the  conveyance,  treated  the  money  which  he  had  advanced  as  a  substantial  part 
of  the  consideration,  and  not  as  a  loan.  There  is  no  proof  in  this  case  that  the 
parties  bargained  without  a  reference  to  an  advance  by  Nixon  of  §5,000,  and  it 
does  appear  that  Morris  was  only  induced  to  make  the  deed  from  the  offer  of 
Xixon  to  make  the  advance  of  that  sum,  and  that  Nixon  treated  it  substan- 
tially as  a  part  of  the  consideration  to  be  given  for  the  property,  as  he  took  a 
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bond  from  Morris  for  the  amount,  and  says  it  was  only  to  be  contingently  en- 
forced, for  the  benefit  of  Morris  or  his  family,  in  the  event  of  Morris  falling 
into  misfortune. 

Courts  of  equity  will  not  permit  so  uncertain  a  benefit  as  is  here  expressed 
to  weigh  at  all  in  their  consideration  of  cases  like  this;  for,  if  they  did,  it  might 
become  a  contrivance  to  give  plausible  coloring  to  an  originally  meditated 
fraud,  or  to  one  induced  by  the  temptation  of  subsequent  gain.  But  besides 
the  transaction  itself,  as  it  appears  in  the  pleadings,  there  were  relations  of 
interest  and  of  agency,  between  Thomas  Morris  and  Henry  Nixon,  in  respect 
to  the  property;  and  such  as  grew  out  of  the  embarrassments  of  the  former, 
and  also  out  of  his  particular  condition  to  the  recitals  of  consideration  in  the 
deed,  which  combine  to  raise  a  violent  presumption  of  a  secret  trust,  and  that 
the  deed  was  meant  to  secure  Nixon's  advances,  loans  and  indorsements  for 
Morris.  Nixon  claimed  an  interest  in  the  property,  besides  the  one-fourth  of 
the  moiety  which  Morris  had  agreed  to  convey  to  Walker  and  Henry  Morris  in 
trust  for  Mrs.  Nixon.  For  the  former,  Nixon  had  not  such  satisfactory  evi- 
dence as  he  could  rely  upon.  This  appears  from  his  correspondence.  Morris 
was  much  embarrassed;  no  one  knew  his  pecuniary  difficulties  better  than 
Nixon  did.  He  remembered,  too,  that  Morris,  without  consulting  him,  had 
oTered  to  mortgage  the  property  to  the  United  States.  He  feared,  from  the 
disclosures  made  by  Henry  Morris  of  the  pressing  necessity  of  his  brother,  that 
he  might  mortgage  the  property  to  raise  the  sum  he  then  stood  in  need  of,  to 
some  other  person  if  Nixon  did  not  advance  it;  so  that,  at  some  other  time, 
urged  by  want  of  money  or  the  demands  of  creditors,  he  might  be  induced  to 
convey  to  others  an  interest  in  the  concern.  That  new  parties  might  interfere 
with  the  management  of  it,  to  the  injury  of  all  who  were  originally  interested; 
that  the  bank,  by  any  change  in  the  ownership,  and  the  course  which  might  be 
pursued  in  respect  to  the  property,  might  not  continue  to  be  so  indulgent  as  it 
had  been,  in  postponing  the  payment  of  the  purchase  money  still  due.  Besides, 
sales  of  this  property  to  individuals  and  purchases  from  the  city  were  then 
anticipated  —  the  latter  a  slow,  but  sure  speculation;  almost  at  the  price  of  the 
owners,  from  the  contiguity  of  public  works,  which  could  not  be  abandoned ; 
nor  could  they  be  carried  on  without  more  of  the  property  than  the  city  had 
already  bought.  Add  the  embarrassed  condition  of  Morris;  the  connection 
and  close  intimacy  between  the  parties;  their  excited  expectations,  extended 
by  exaggerated  representations  to  the  females  of  the  family,  that  all  concerned 
would  realize  great  pecuniary  advantages  from  the  property;  the  certain  inter- 
est, also,  of  Mrs.  Nixon  in  it,  and  the  certainty  that,  by  keeping  it  under  their  own 
control,  it  would  be  managed  in  their  own  way, —  all  these  considerations  were 
cogent  inducements  with  Nixon  to  get  a  legal  title  from  Morris,  and  the  mo- 
ment when  Henry  Morris  presented  himself  to  solicit  a  loan  for  his  brother 
was  the  occasion  upon  which  it  could  certainly  be  obtained. 

But,  further,  Morris'  condition,  in  respect  to  the  consideration  recited  in  the 
deed,  was  not  such  as  to  induce  him  to  wish  to  part  with  the  property.  Nor 
does  Nixon's  assumption  of  the  particular  debts  of  Morris,  recited  in  it,  bear 
the  aspect  of  a  genuine  purchase.  It  was  not  a  present  payment  of  anything, 
and,  if  genuine,  was  the  purchase  of  Morris*  speculation  by  an  advance  of 
$5,000,  which,  according  to  the  face  of  the  transaction,  was  to  be  repaid.  And 
may  we  not  say,  when  in  the  same  transaction  we  have  it  admitted  that  one  of 
the  documents  was  not  meant  by  the  parties  to  be  what  it  purports,  that  an- 
other of  thepi.  by  this  fact  is  subjected  to  suspicion  ?    But  we  have  said,  though 
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Morris  was  embarrassed,  that  he  was  not  pressed  by  any  of  the  particulars  re- 
cited in  the  deed  as  a  consideration.  The  purchase  money  remaining  due  to 
the  bank  on  the  property,  the  bank  had  permitted  to  remain  unpaid,  finding  no 
doubt  its  advantage  in  the  interest.  Both  principal  and  interest  were  ulti- 
mately paid,  not  by  Nixon,  but  by  sales  of  the  property.  The  debt  due  to  Biddle 
and  Wharton  was  secured  by  a  mortgage  upon  a  part  of  the  property,  given 
by  Morris  with  Nixon's  consent.  The  notes  discounted  at  the  bank  for  the 
accommodation  of  Morris  with  Nixon's  indorsement  had  been  renewed,  and 
were  running  as  an  accommodation,  to  be  renewed  again  and  again,  as  they 
were,  in  fact,  without  any  change  of  names  to  the  paper,  after  the  deed  was 
executed.  Nixon  could  not  press  for  the  commissions  claimed  as  agent  of  the 
property,  or  did  not  intend  to  do  so;  for  we  find  him  writing  to  Morris  on  the 
21st  May,  two  days  before  Henry  Morris  arrived  in  Philadelphia  on  his  errand 
for  the  loan,  and  seven  before  the  deed  was  executed,  to  make  himself  easy  as 
to  commissions,  as  it  had  not  been  his  intention  to  ask  for  them,  or  acknowledg- 
ing he  had  no  right  to  do  so,  until  "  the  final  closing  of  the  accounts,  agreeably 
to  the  first  agreement  when  the  Hills  were  bought." 

Such  was  the  situation  of  Morris  in  respect  to  the  debts  named  in  the  deed 
as  the  consideration  for  which  an  absolute  title  was  to  pass.  He  was  an  em- 
barrassed man,  and  hard  pressed  at  that  moment  for  $5,000;  and,  though 
destructive  consequences  were  to  assail  him  if  he  could  not  get  it,  is  it  likely 
that  Nixon  then  could  have  been  insensible  to  the  ties  which  had  united  them, 
and  could  have  made  his  distress  the  means  of  coercing  from  him  an  absolute 
conveyance,  without  a  secret  trust  of  all  that  he  had  left,  upon  which  he  could 
rest  a  hope  to  raise  himself  a  little  above  his  ruined  fortune?  We  cannot  think 
•50.  If  we  did,  it  would  be  our  duty  to  give  another  aspect  to  this  transaction, 
from  which  the  defendants  would  derive  no  benefit.  If  a  doubt  remained  upon 
our  minds  in  respect  to  the  character  which  should  be  given  to  the  deed,  the 
letter  from  Nixon  to  Morris,  of  the  24th  May,  would  remove  it.  It  may  be 
considered  either  as  having  been  intended  by  the  writer  to  put  Morris  at  ease 
in  respect  to  the  conveyance  and  bond  which  were  required,  or  as  a  letter  cal- 
culated to  mislead  Morris  in  respect  to  the  use  which  Nixon  would  make  of  the 
conveyance.  The  letter  might  be  either  the  artifice  of  the  writer  to  accom- 
plish an  an  just  intent,  or  the  language  of  the  letter  and  manner  of  using  it 
might  innocently  mislead.  In  either  event,  if  the  letter  is  such  as  is  likely  to 
mislead,  and  from  which  it  can  be  fairly  implied  that  it  induced  a  confidence 
that  the  receiver  of  it  would  have  any  benefit  from  or  interest  in  the  property, 
be  was  required  to  convey  contrary  to  the  terms  of  the  deed,  it  would  be  fatal 
to  it  as  an  absolute  deed. 

Xixon  and  Morris  were  brothers-in-law.  There  seems  to  have  been  between 
them  fraternal  intimacy  and  confidence.  It  appears  to  have  been  unlimited  in 
«ill  the  relations  of  social  life  and  of  business.  The  confidence  of  Morris  was 
unwavering  and  dependent,  from  the  superior  business  ability  of  Nixon.  Nor 
can  it  be  denied  that  it  was  met  by  him  in  Morris'  difficulties  by  acts  of  timely 
assistance  and  kindness.  Nixon  had  been  his  agent  in  the  management  of  the 
property  from  1812.  He  claimed  an  equitable  interest  in  it,  besides  the  propor- 
tion of  Mrs.  Nixon.  There  were  unascertained  accounts  of  Nixon's  agency 
when  the  deed  was  made.  Morris  had  received  no  account  since  1816,  except 
an  abstract  of  sales  of  some  stone  and  gravel,  furnished  to  him  by  one  of  the 
defendants  in  1,819.  He  did  not  know  particularly  what  had  been  the  proceeds 
of  the  sales  and  income  of  the  property,  or  how  they  had  been  applied.     No 
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examination  or  estimate  of  the  value  of  the  residue  of  the  property,  as  it  then 
stood,  was  made.  No  communication  had  been  given  by  the  agent  of  the 
eflfect  of  public  and  private  improvements  upon  it,  in  respect  to  its  then  or 
prospective  value.  Nothing  was  said  between  Morris  and  Nixon  as  to  the  price 
that  the  taker  was  to  give.  In  this  situation,  being  greatly  embarrassed,  Mor- 
ris asked  a  loan  from  his  agent.  The  agent  says :  "  I  am  aware  of  your  embar- 
rassment. There  are  certain  claims  upon  this  property,  which  you  will  have  to 
pay,  and  other  responsibilities  of  yours,  for  which  I  am  also  answerable.  I  will 
provide  the  money  of  which  you  stand  in  need,  will  take  a  bond  from  you  for 
it,  which  I  am  not  to  enforce  against  you  unless  you  should  fall  into  misfortune, 
and  then  onl}^  should  I  see  fit  to  do  so,  for  the  benefit  of  yourself  or  your  fam- 
ily, if  you  will  give  me  an  absolute  conveyance  of  the  property."  The  convey- 
ance is  given,'the  bond  is  taken,  and  now  it  is  said  the  transaction  was  intended 
to  be  an  absolute  sale,  and  not  a  security  for  a  loan.  We  do  not  think  that  the 
connection  between  the  bond  and  the  deed  can  be  dismembered.  Nor  can  we 
reconcile  it  with  what  we  believe  would  have  been  the  ordinary  conduct  of  men 
in  like  circumstances,  to  suppose  that  an  agent  so  situated  to  a  principal  and 
friend  in  distress,  could  have  intended,  by  asking  for  an  absolute  conveyance, 
to  use  it  for  any  other  purpose  than  to  secure  himself  in  the  sum  he  was  about 
to  advance,  and  his  other  responsibilities  for  his  principal.  Morris  was  a  ruined 
man.  Nixon  knew  it,  and  treated  with  him  in  this  instance  as  if  the  crisis  bad 
come  when  creditors  would  no  longer  be  satisfied  with  postponed  promises.  It 
was  natural  for  Nixon,  nor  was  it  wrong  in  the  then  state  of  real  property,  and 
as  he  was  about  to  advance  to  his  brother-in-law  $5,000,  to  take  the  most  effi- 
cient way  to  secure  himself  from  loss,  and  to  put  it  out  of  the  power  of  Morris 
to  interfere  with  his  security,  by  subsequently  giving  to  others  an  interest  in 
the  property.  Wo  find  upon  a  preceding  occasion,  when  Morris  was  pressed, 
and  had  offered  to  mortgage  this  property,  that  Nixon  suggested  that  it  should 
be  put  into  his  hands,  with  the  trust  expressed  of  what  was  intended.  His 
object,  then,  was  that  the  original  intention  of  the  purchase  might  be  carried 
out  for  the  benefit  of  all  concerned.  Nixon's  inducement  to  do  so  was  greater 
than  it  had  been  at  that  time.  Mrs.  Nixon's  interest  of  one-fourth  in  the 
moiety  of  the  property  had  been  in  the  mean  time  secured  to  her  by  her 
brother. 

We  will  now  turn  to  the  letter  of  the  24th  May^,  from  Nixon  to  Morris,  to 
confirm  the  view  we  have  of  this  transaction.  It  begins:  "Dear  Morris: 
Henry  arrived  here  early  yesterday  morning.  Having  had  a  conversation  with 
him  on  the  subject  of  a  loan,  I  have  only  to  say,  my  best  exertions  will  be  to 
obtain  this  object,  and  to  enable  me  to  do  which,  Henry  will  immediately  call 
upon  you  to  advise  you  of  the  only  mode  that  he  or  I  can  suggest  to  achieve  it." 

It  must  be  remembered  that  the  letter  was  written  on  the  day  that  Nixon 
consulted  his  counsel,  after  the  consultation  had  been  had.  The  answer  of 
Nixon  shows  this.  He  says  that  he  had  concluded  to  provide  the  money,  but 
that  he  must  consult  counsel  before  he  finally  agreed.  And  then,  that  he 
thereupon  returned  to  Henry  Morris,  and  informed  him  of  the  determination 
he  had  come  to,  of  dealing  upon  no  other  terms  than  an  absolute  sale  and  con- 
veyance, and  taking  a  bond  for  the  loan.  When,  then,  Nixon  says  in  the  letter, 
"Henry  will  immediately  call  upon  you,  to  advise  you  of  the  only  mode  that 
he  or  I  can  suggest  to  achieve  it,"  it  is  manifest  that  the  mode  had  been  a  sub- 
ject of  conversation  between  them;  and  as  he  mentions  in  the  letter  the  loan, 
in  connection  with  the  mode,  which  Henry  was  to  communicate 'to  his  brother, 
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this  contemporary  letter  must  be  called  on  to  ascertain  what  Nixon  intended 
by  the  mode;  and  more  especially  so,  as  it  seems  the  contents  of  the  letter  had 
not  been  told  to  Henry  Morris. 

The  mode  was  an  absolute  conveyance  of  the  property,  and  a  bond.  But 
there  is,  in  connection  with  the  mode,  the  declaratidn  of  an  intention,  coupled 
with  an  ability,  in  consequence  of  the  mode,  to  achieve  a  loan.  It  would  then 
be  a  very  strained  inference,  from  the  words  of  the  letter,  to  say  that  Nixon 
did  not  mean  that  Morris,  to  whom  he  was  writing,  should  understand  that  he 
meant  a  loan,  to  be  secured  by  a  conveyance  of  the  property  as  well  as  by  a 
bond;  or  that  he  meant  that  the  loan,  which  he  could  achieve  by  the  mode, 
was  to  depend  upon  Morris  making  to  him  an  absolute  sale  of  the  property  for 
the  considerations  expressed  in  the  deed.  If  such  had  been  his  meaning,  it 
could  have  been  plainly  said.  But  we  think  there  can  be  no  doubt  concerning 
what  the  writer  of  this  letter  meant,  or  the  construction  which,  in  a  court  of 
equity,  should  be  put  upon  it,  when  we  find  him  saying:  "You,  I  am  sure,  will 
have  confidence  in  me  as  to^  the  mode  proposed,  which  Henry  will  communi- 
cate; and  be  assured,  my  sincere  prayers  will  be  and  best  exertions  to  promote 
this  all-important  point."  This  language  indicates  a  sincere  desire  in  Nixon,  at 
that  time,  to  relieve  the  distress  of  his  brother-in-law.  That  he  intended  to 
solicit  his  confidence  as  to  the  mode  proposed,  to  secure  himself  from  loss,  with- 
out depriving  Morris  of  a  participation  in  the  prospective  advantages  which 
they  had  mutually  indulged  for  ten  years,  in  resi)ect  to  the  property,  and  which, 
it  cannot  be  denied,  had  in  a  great  degree  been  excited  by  the  representations 
of  Nixon.  In  Morris'  situation,  it  was  a  great  point  gained  for  the  benefit  of 
all  concerned  in  the  property,  that  the  legal  control  of  it  should  be  taken  from 
him  and  vested  in  Nixon.  This  letter  we  think  a  part  of  the  entire  transac- 
tion, and  stamps  its  character  in  a  court  of  equity.  It  could  only  have  been 
intended  to  put  Morris  at  ease  in  respect  to  the  absolute  conveyance  which 
Nixon  required ;  or  it  was  designed  to  mislead  and  deceive  Morris  by  expres- 
sions of  sympathy  which  were  not  felt,  and  a  solicitation  of  confidence  not 
deserved.  If  the  latter,  we  should  feel  bound  to  pronounce  the  transaction  a 
meditated  fraud,  successfully  accomplished.  We  adopt  the  first  as  most  prob- 
able, and  in  that  view  of  the  case  decree  the  conveyance  of  the  24th  of  May, 
ly22,  to  be  a  deed  with  a  secret  trust,  for  the  security  of  moneys  loaned  and 
advanced  by  Nixon  to  the  grantor.  This  conclusion  makes  it  unnecessary  for 
ns  to  consider  the  effect  of  time  upon  the  rights  in  controversy. 

We  order  the  decree  of  the  circuit  court  to  be  reversed,  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  to  have  an  account  taken,  and  that 
the  complainant  be  allowed  his  proportion  at  the  rate  of  an  interest  of  five- 
eighths  in  a  moiety  of  the  original  purchase  of  Morris  and  Williams,  and  that 
the  coart  shall  take  such  other  proceedings  in  the  cause  as  equity  may  require. 

PEUGH  V.  DAVIS, 
(6  Otto,  883-339.     1877.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  Peugh  conveyed  to  Davis  certain  lots  by  deed,  in 
form  absolute,  but  which  it  was  insisted  was  but  a  mortgage  to  secure  a  loan  of 
money.  There  was  later  an  instrument  executed  by  him  which  added  to  the 
former  conveyance  a  general  warranty  of  title,  and  a  covenant  to  indemnify 
Davis  against  all  loss  by  reason  of  litigation  concerning  the  title  to  the  prop- 
in 
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erty,  and  also  a  receipt  for  $2,000,  "  the  same  being  in  full "  of  the  purchase 
money  of  the  lots.  The  covenant  of  warranty  and  the  last  mentioned  receipt 
bear  the  same  date,  February  9,  1858.  This  suit  was  brought  June  28,  1869, 
to  redeem  the  property,  and  in  the  court  below  it  was  dismissed.  Ck)mplaiaant 
^  appealed. 

Opinion  by  Mb.  Justice  Field. 

This  is  a  suit  in  equity  to  redeem  certain  property,  consisting  of  two  squares 
of  land  in  the  city  of  Washington,  from  an  alleged  moijtgage  of  the  complain- 
ant. The  facts  out  of  which  it  arises  are  briefly  these:  In  March,  1857,  the 
complainant,  Samuel  A.  Peugh,  borrowed  from  the  defendant,  Henry  S.  Davis, 
the  sum  of  $2,000,  payable  in  sixty  days,  with  interest  at  the  rate  of  three  and 
three-fourths  per  cent,  a  month,  and  executed  as  security  for  its  payment  a 
deed  of  the  two  squares.  This  deed  was  absolute  in  form,  purporting  to  be 
made  upon  a  sale  of  the  property  for  the  consideration  of  the  $2,000,  and  con- 
tained a  special  covenant  against  the  acts  of  the  grantor  and  parties  claiming 
under  him.  This  loan  was  paid  at  its  maturity  and  the  deed  returned  to  the 
grantor.  In  May  following  the  complainant  borrowed  another  sum  from  the 
defendant,  amounting  to  $1,500,  payable  in  sixty  days,  with  the  same  rate  of 
interest,  and  as  security  for  its  payment  redelivered  to  him  the  same  deed. 
Upon  this  sum  the  interest  was  paid  up  to  the  6th  of  September  following. 
The  principal  not  being  paid,  the  defendant  placed  the  deed  on  record  on  the 
7th  of  that  month.  In  January,  1858,  a  party  claiming  the  squares  under  a 
tax  title  brought  two  suits  in  ejectment  for  their  recovery.  The  defendant 
thereupon  demanded  payment  of  his  loan,  as  he  had  previously  done,  but  with- 
out success. 

On  the  9th  of  February  following  the  complainant  obtained  from  the  de- 
fendant the  further  sum  of  $500,  and  thereupon  executed  to  him  an  instrument 
under  seal  which  recited  that  he  had  previously  sold  and  conveyed  to  the  de- 
fendant the  squares  in  question;  that  the  sale  and  conveyance  were  made  with 
the  assurance  and  promise  of  a  good  and  indefeasible  title  in  fee  simple;  and 
that  the  title  was  now  disputed.  It  contained  a  general  covenant  warranting 
the  title  against  all  parties,  and  a  special  covenant  to  pay  and  refund  to  the 
defendant  the  costs  and  expenses,  including  the  consideration  of  the  deed,  to 
which  he  might  be  subjected  by  reason  of  any  claim  or  litigation  on  account 
of  the  premises.  Accompanying  this  instrument,  and  bearing  the  same  date, 
the  complainant  gave  the  defendant  a  receipt  for  $2,000,  purporting  to  be  in 
full  for  the  purchase  of  the  land. 

§  484.    When  a  deed  absolute  inform  wiU  he  treated  as  a  mortgage. 

The  question  presented  for  determination  is  whether  these  instruments,  taken 
in  connection  with  the  testimony  of  the  parties,  had  the  effect  of  releasing  the 
complainant's  equity  of  redemption.  It  is  insisted  by  him  that  the  $500  ad- 
vanced at  the  time  was  an  additional  loan,  and  that  the  redelivered  deed  was 
security  for  the  $2,000,  as  it  had  previously  been  for  the  $1,500.  It  is  claimed 
by  the  defendant  that  this  money  was  paid  for  a  release  of  the  equity  of  re- 
demption which  the  complainant  offered  to  sell  for  that  sum,  and  at  the  same 
time  to  warrant  the  title  of  the  property  and  indemnify  the  defendant  against 
loss  from  the  then  pending  litigation. 

§  485,  doctrine  in  equity. 

It  is  an  established  doctrine  that  a  court  of  equit)'  will  treat  a  deed,  absolute 
in  form,  as  a  mortgage,  when  it  is  executed  as  security  for  a  loan  of  money. 
That  court  looks  bevond  the  terms  of  the  instrument  to  the  real  transaction, 
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and  when  that  is  shown  to  be  one  of  security,  and  not  of  sale,  it  will  give  effect 
to  the  actual  contract  of  the  parties.  As  the  equitj"  upon  which  the  court  acts 
in  such  cases  arises  from  the  real  character  of  the  transaction,  any  evidence, 
written  or  oral,  tending  to  show  this  is  admissible.  The  rule  which  excludes 
l>arol  testimony  to  contradict  or  vary  a  written  instrument  has  reference  to  the 
language  used  by  the  parties.  That  cannot  be  qualified  or  varied  from  its 
natural  import,  but  must  speak  for  itself.  The  rule  does  not  forbid  an  inquiry 
into  the  object  of  the  parties  in  executing  and  receiving  the  instrument.  Thus 
it  may  be  shown  that  a  deed  was  made  to  defraud  creditors,  or  to  give  a  pref- 
erence, or  to  secure  a  loan,  or  for  any  other  object  not  apparent  on  its  face. 
The  object  of  parties  in  such  cases  will  be  considered  by  a  court  of  equity ;  it 
constitutes  a  ground  for  the  exercise  of  its  jurisdiction,  which  will  always  be 
asserted  to  prevent  fraud  or  oppression  and  to  promote  justice.  Hughes  v,  Ed- 
wards, 9  Wheat.,  489  (§§  919-925,  infra)',  Russell  v.  Southard,  12  How.,  139 
<§§  491-509,  infra)\  Taylor  v.  Luther,  2  Sumn.,  228;  Pierce  v.  Robinson,  13  Cal., 
116. 

§  486.  As  long  a%  a  deed  is  an  instrument  of  security  the  equriiy  of  redemp- 
tion cannot  he  waived. 

It  is  also  an  established  doctrine  that  an  equity  of  redemption  is  inseparably 
connected  with  a  mortgage:  that  is  to  say,  so  long  as  the  instrument  is  one  of 
security,  the  borrower  has  in  a  court  of  equity  a  right  to  redeem  the  property 
upon  payment  of  the  Ic^an.  This  right  cannot  be  waived  or  abandoned  by  any 
stipulation  of  the  parties  made  at  the  time,  even  if  embodied  in  the  mortgage. 
This  is  a  doctrine  from  which  a  court  of  equity  never  deviates.  Its  mainte- 
nance is  deemed  essential  to  the  protection  of  the  debtor,  who,  under  pressing 
necessities,  will  often  submit  to  ruinous  conditions,  expecting  or  hoping  to  be 
able  to  repay  the  loan  at  its  maturity,  and  thus  prevent  the  conditions  from 
being  enforced  and  the  property  sacrificed. 

§  487.  JIow  a  svhsequent  release  of  an  equity  of  redemption  must  be  made  to 
oppear. 

A  subsequent  release  of  the  equity  of  redemption  may  undoubtedly  be  made 
to  the  mortgagee.  There  is  nothing  in  the  policy  of  the  law  which  forbids  the 
transfer  to  him  of  the  debtor's  interest.  The  transaction  will,  however,  be 
closely  scrutinized,  so  as  to  prevent  any  oppression  of  the  debtor.  Especially 
is  this  necessary,  as  was  said  on  one  occasion  by  this  court,  when  the  creditor 
has  shown  himself  ready  and  skilful  to  take  advantage  of  the  necessities  of 
the  borrower.  Russell  v.  Southard,  supra.  Without  citing  the  authorities,  it 
may  be  stated  as  conclusive  from  them,  that  a  release  to  the  mortgagee  wmU 
not  be  inferred  from  equivocal  circumstances  and  loose  expressions.  It  must 
appear  by  a  writing  importing  in  terms  a  transfer  of  the  mortgagor's  interest, 
or  such  facts  must  be  shown  as  will  operate  to  estop  him  from  asserting  any 
interest  in  the  premises.  The  release  must  also  be  for  an  adequate  considera- 
tion ;  that  is  to  say,  it  must  be  for  a  consideration  which  would  be  deemed 
reasonable  if  the  transaction  were  between  other  parties  dealing  in  similar 
property  in  its  vicinity.  Any  marked  undervaluation  of  the  property  in  the 
price  paid  will  vitiate  the  proceeding.  If,  now,  we  apply  these  views  to  the 
question  before  us,  it  will  not  be  difficult  of  solution.  It  is  admitted  that 
the  deed  of  the  complainant  was  executed  as  security  for  the  loan  obtained  by 
him  from  the  defendant.  It  is,  therefore,  to  be  treated  as  a  mortgage,  as  much 
so  as  if  it  contained  a  condition  that  the  estate  should  revert  to  the  grantor 
npon  payment  of  the  loan.    There  is  no  satisfactory  evidence  that  the  equitv 
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of  redemption  was  ever  released.  The  testimony  of  the  parties  is  directly 
in  conflict,  both  being  equally  positive, —  the  one,  that  the  advance  of  $500  in 
February,  1858,  was  an  additional  loan ;  and  the  other,  that  it  was  made  in 
purchase  of  the  mortgagor's  interest  in  the  property.  The  testimony  of  the 
defendant  with  reference  to  other  matters  connected  with  the  loan  is, in  several 
essential  particulars,  successfully  contradicted.  His  denial  of  having  received 
the  instalments  of  interest  prior  to  September,  1857,  and  his  hesitation  when 
paid  checks  for  the  amounts  with  his  indorsement  were  produced,  show  that 
his  recollection  cannot  always  be  trusted. 

§  488.  What  class  of  facts  tend  to  show  that  an  equity  of  redemptuni  has  not 
heen  released. 

Aside  from  the  defective  recollection  of  the  creditor,  there  are  several  cir- 
cumstances tending  to  support  the  statement  of  the  mortgagor.  One  of  them 
is  that  the  value  of  the  property  at  the  time  of  the  alleged  release  was  greatly 
in  excess  of  the  amount  previously  secured  with  the  additional  $500.  Sev- 
eral witnesses  resident  at  the  time  in  Washington,  dealers  in  real  propertj^ 
and  familiar  with  that  in  controversy  and  similar  property  in  its  vicinity, 
place  its  value  at  treble  that  amount.  Some  of  them  place  a  still  higher 
estimate  upon  it.  It  is  not  in  accordance  with  the  usual  course  of  parties, 
when  no  fraud  is  practiced  upon  them,  and  they  are  free  in  their  action,  to 
surrender  their  interest  in  property  at  a  price  so  manifestly  inadequate.  The 
tax  title  existed  when  the  deed  was  executed,  and  it  was  not  then  considered 
of  any  validity.  The  experienced  searcher  who  examined  the  records  pro- 
nounced it  worthless,  and  so  it  subsequently  proved. 

§  489.  possession  and  cultivation  hy  mortgagor. 

Another  circumstance  corroborative  of  the  statement  of  the  mortgagor  is, 
that  he  retained  possession  of  the  property  after  the  time  of  the  alleged  re- 
lease, inclosed  it,  and  either  cultivated  it  or  let  it  for  cultivation,  until  the  inclos- 
ure  was  destroyed  by  soldiers  at  the  commencement  of  the  war  in  1861. 
Subsequently  he  leased  one  of  the  squares,  and  the  tenant  erected  a  building 
upon  it.  The  defendant  did  not  enter  into  possession  until  1865.  These  acts 
of  the  mortgagor  justify  the  conclusion  that  he  never  supposed  that  his  inter- 
est in  the  property  was  gone,  whatever  the  mortgagee  may  have  thought. 
Parties  do  not  usually  inclose  and  cultivate  property  in  which  they  have  no 
interest. 

§  490.  Subsequent  papers  ancillary  to  a  deed  are  to  he  construed  with  refer- 
ence to  it. 

The  instrument  executed  on  the  9th  of  February,  1858,  and  the  accompanj'^- 
ing  receipt,  upon  which  the  defendant  chiefly  relies,  do  not  change  the  original 
<;haracter  of  the  transaction.  That  instrument  contains  only  a  general  war- 
ranty of  the  title  conveyed  by  the  original  deed,  with  a  special  covenant  to 
indemnify  the  grantee  against  loss  from  the  then  pending  litigation.  It  recites 
that  the  deed  was  executed  upon  a  contract  of  sale,  contrary  to  the  admitted 
fact  that  it  was  given  as  security  for  a  loan.  The  receipt  of  the  $2,000,  pur- 
porting to  be  the  purchase  money  for  the  premises,  is  to  be  construed  with  the 
instrument,  and  taken  as  having  reference  to  the  consideration  upon  which  the 
deed  had  been  executed.  That  being  absolute  in  terms,  purporting  on  its  face 
to  be  made  upon  a  sale  of  the  property,  the  other  papers  referring  to  it  were 
drawn  so  as  to  conform  with  those  terms.  They  are  no  more  conclusive  of  anj' 
actual  sale  of  the  mortgagor's  interest  than  the  original  deed.  The  absence  in 
the  instrument  of  a  formal  transfer  of  that  Interest  leads  to  the  conclusion 
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that  no  such  transfer  was  intended.  We  are  of  opinion  that  the  complainant 
never  conveyed  his  interest  in  the  property  in  controversy  except  as  security 
for  the  loan,  and  that  his  deed  is  a  subsisting  security.  He  has,  therefore,  a 
right  to  redeem  the  property  from  the  mortgage.  In  estimating  the  amount 
due  upon  the  loan,  interest  only  at  the  rate  of  six  per  cent,  per  annum  will  be 
allowed.  The  extortionate  interest  stipulated  was  forbidden  by  statute,  and 
woald,  in  a  short  period,  have  devoured  the  whole  estate.  The  defendant 
shoald  be  charged  with  a  reasonable  sum  for  the  use  and  occupation  of  the 
premises  from  the  time  he  took  possession  in  1865,  and  allowed  for  the  taxes 
paid  and  other  necessary  expenses  incurred  by  him. 

The  decree  of  the  supreme  court  of  the  District  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with  this  opinion;  and 
it  is  so  ordered. 

RUSSELL  V.  SOUTHARD. 
(12  Howard,  189-159.    1851.) 

Opinion  by  Me.  Justice  Curtis. 

Statement  of  Facts. —  This  is  a  suit  in  equity  to  redeem  a  mortgage,  brought 
here  by  appeal  from  the  circuit  court  of  the  TTnited  States  for  the  district  of 
Kentucky.  On  the  24th  day  of  September,  1827,  Russell,  the  complainant, 
conveyed,  by  an  absolute  deed  in  fee  simple,  to  James  Southard,  deceased, 
whose  brother  and  devisee,  Daniel  R.  Southard,  is  the  principal  party  defendant 
in  this  bill,  a  farm,  containing  two  hundred  and  sixteen  acres,  situated  about 
two  miles  from  the  city  of  Louisville.  At  the  time  the  deed  was  delivered,  and 
as  part  of  the  same  transaction,  Southard  gave  to  Russell  a  memorandum,  the 
terms  of  which  are  as  follows: 

**  Gilbert  C.  Russell  has  sold  and  this  day  absolutely  conveyed  to  James 
Southard,  said  Russell's  farm  near  Louisville,  and  the  tract  of  land  belonging 
to  said  farm,  containing  two  hundred  and  sixteen  acres,  and  the  possession 
thereof  actually  delivered  on  the  following  terms,  for  the  sum  of  $4,929.81^ 
cents,  which  has  been  paid  and  fully  discharged  by  the  said  Southard  as  follows, 
namely:  first  $2,000,  money  of  the  United  States,  paid  in  hand;  secondly,  the 
transfer  of  a  certain  claim  in  suit  in  the  Jefferson  circuit  court,  Kentucky,  in 
the  name  of  James  Southard  against  Samuel  M.  Brown  and  others,  now 
amoantingtothesumof  $1,558.87^;  and  thirdly,  the  transfer  of  another  claim 
in  the  same  court,  in  the  name  of  Daniel  R.  Southard  against  James  C.  Johnston 
and  others,  now  amounting  to  the  sum  of  $1,270.94,  as  by  reference  to  the 
records  for  the  more  precise  amounts  will  more  fully  appear.  The  said  Gilbert 
C.  Kassell  has  taken,  and  doth  hereby  agree  to  receive  from  said  Southard 
aforesaid,  two  claims  against  Brown,  etc.,  and  James  C.  Johnston,  etc.,  as  afore- 
said, without  recourse  in  any  event  whatever  to  the  said  James  Southard,  or 
his  assignor,  Daniel  R.  Southard,  of  the  claim  of  said  Johnston,  etc.,  or  either, 
and  to  take  all  risk  of  collection  upon  himself,  and  make  the  best  of  said  claim 
he  can. 

**  The  said  James  Southard  agrees  to  resell  and  convey  to  the  said  Russell, 
the  said  farm  and  two  hundred  and  sixteen  acres  of  land,  for  the  sum  of 
$4,929.81i,  payable  four  months  after  the  date  hereof,  with  lawful  interest 
thereon  from  this  date.  And  the  said  Russell  agrees,  and  binds  himself,  his 
heirs,  etc.,  that  if  the  said  sum  and  interest  be  not  paid  to  the  said  James 
Boutbard,  or  his  assigns,  at  the  expiration  of  four  months  from  this  date,  that 
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then  this  agreement  shall  be  at  an  end,  and  null  and  void ;  and  the  wife  of  said 
Eussell  shall  relinquish  her  dower  within  a  reasonable  time,  as  per  agreement 
of  this  date.  This  agreement  of  resale  by  the  said  James  Southard  to  the  said 
Eussell  is  conditional  and  without  a  valuable  consideration,  and  entirely  de- 
pendent on  the  payment,  on  or  before  the  expiration  of  four  months  from  and 
after  the  date  hereof,  of  the  said  sum  of  $4r,929.81i^,  and  interest  thereon  from 
this  date  as  aforesaid.  And  this  agreement  is  to  be  valid  and  obligatory  only 
upon  the  said  James  Southard,  upon  the  punctual  payment  thereof  of  the  sum 
and  interest  as  aforesaid,  by  the  said  Gilbert  C.  Eussell. 

"  In  witness  whereof  the  parties  aforesaid  have  hereunto  set  their  hands  and 
seals,  at  Louisville,  Kentucky,  on  this  24rth  day  of  September,  1827. 

"  Gilbert  C.  Eussell,  [seal.] 
*' James  Southard.         [seal.] 

"Witness  present,  signed  in  duplicate  — 
*' J.  C.  Johnston.'' 

§  491.  In  construing  a  deed  or  written  contract,  a  court  of  chancery  will  admit 
extraneous  oral  or  written  evidence  of  every  material  fact  known  to  the  parties 
when  the  contract  was  executed. 

The  first  question  is  whether  this  transaction  was  a  mortgage  or  a  sale.  It 
is  insisted,  on  behalf  of  the  defendants,  that  this  question  is  to  be  determined 
by  inspection  of  the  written  papers  alone,  oral  evidence  not  being  admissible  to 
contradict,  vary  or  add  to  their  contents.  But  we  have  no  doubt  extraneous 
evidence  is  admissible  to  inform  the  court  of  every  material  fact  known  to  the 
parties  when  the  deed  and  memorandum  were  executed.  This  is  clear,  both 
upon  principle  and  authority.  To  insist  on  what  was  really  a  mortgage,  as  a 
sale,  is  in  equity  a  fraud,  which  cannot  be  successfully  practiced,  under  the 
shelter  of  any  written  papers,  however  precise  and.  complete  they  may  appear 
to  be.  In  Conway  v.  Alexander,  7  Cranch,  238  (§  457,  supra),  C.  J.  Marshall 
says:  "Having made  these  observations  on  the  deed  itself,  th^  court  will  pro- 
ceed to  examine  those  extrinsic  circumstances  which  are  to  determine  whether 
it  was  a  sale  or  a  mortgage ;"  and  in  Morris  v.  Nixon,  1  How.,  126  (§  483,  supra), 
it  is  stated:  "  The  charge  against  Nixon  is,  substantially,  a  fraudulent  attempt 
to  convert  that  into  an  absolute  sale  which  was  originally  meant  to  be  a  security 
for  a  loan.  It  is  in  this  view  of  the  case  that  the  evidence  is  admitted  to  as- 
certain the  truth  of  the  transaction,  though  the  deed  be  absolute  on  its  face." 
These  views  are  supported  by  many  authorities.  Maxwell  v.  Montacute,  Prec* 
in  Ch.,  526;  Dixon  v.  Parker,  2  Ves.  Sr.,  225;  Prince  v.  Bearden,  1  A.  K. 
Marsh.,  170;  Oldham  v.  Halley,  2  J.  J.  Marsh.,  114;  Whittick  v.  Kane,  1  Paige, 
202;  Taylor  v.  Luther,  2  Sumn.,  232;  Flagg  v.  Mann,  id.,  538;  Overton  v.  Big- 
elow,  3  Yerg.,  513;  Brainerd  v.  Brainerd,  15  Conn.,  575;  Wright  v.  Bates,  13 
Vt.,  341 ;  Mclntyre  v.  Humphries^  1  Hofif.  Ch.,  331 ;  4  Kent,  143,  note  A,  and 
2  Greenl.  Cruise,  86,  note. 

§  492.  The  supreme  court  is  not  hound  hy  the  decisions  or  practice  of  state 
courts  in  admitting  or  excluding  evidence. 

It  is  suggested  that  a  different  rule  is  held  by  the  highest  court  of  equity  in 
Kentucky.  If  it  were,  with  great  respect  for  that  learned  court,  this  court 
would  not  feel  bound  thereby.  This  being  a  suit  in  equity,  and  oral  evidence 
being  admitted  or  rejected,  not  by  the  mere  force  of  any  state  statute,  but  upon 
the  principles  of  general  equity  jurisprudence,  this  court  must  be  governed  by 
its  own  views  of  those  principles.  Kobinson  v,  Campbell,  3  Wheat.,  212; 
United  States  v.  Howland,  4  id.,  108;  Boyle  v.  Zacharie,  6  Pet.,  658;  Swift  v. 
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TjaoB,  16  id.,  1;  Foxcroft  v.  Mallett,  4  How.,  379.  But  we  do  not  perceive 
that  the  rule  held  in  Kentucky  diflfers  from  that  above  laid  down.  That  rule, 
as  stated  in  Thomas  v.  McCormick,  9  Dana,  109,  is  that  oral  evidence  is  not 
admissible  in  opposition  to  the  legal  import  of  the  deed  and  the  positive  denial 
in  the  answer,  unless  a  foundation  for  such  evidence  had  been  first  laid  by  an 
allegation,  and  some  proof  of  fraud  or  mistake  in  the  execution  of  the  convey- 
ance, or  some  vice  in  the  consideration. 

§  493,  Where  an  absolute  conveyance  is  given  as  security  for  a  loan^  it  is  a 
mortgage  in  equity. 

But  the  inquiry  still  remains,  what  amounts  to  an  allegation  of  fraud,  or  of 
some  vice  in  the  consideration ;  and  it  is  the  doctrine  of  this  court,  that  when 
it  is  alleged  and  proved  that  a  loan  on  security  was  really  intended,  and  the 
defendant  sets  up  the  loan  as  a  payment  of  purchase  money,  and  the  convey- 
ance as  a  sale,  both  fraud  and  a  vice  in  the  consideration  are  sufficiently  averred 
and  proved  to  require  a  court  of  equity  to  hold  the  transaction  to  be  a  mort- 
gage; and  we  know  of  no  court  which  has  stated  this  doctrine  with  more  dis- 
tinctness than  the  court  of  appeals  of  the  state  of  Kentucky.  In  Edrington 
t*.  Harper,  3  J.  J.  Marsh.,  355,  that  court  declared :  ''  The  fact  that  the  real 
transaction  between  the  parties  was  a  borrowing  and  lending,  will,  whenever 
or  however  it  may  appear,  show  that  a  deed  absolute  on  its  face  was  intended 
as  a  security  for  money;  and  whenever  it  can  be  ascertained  to  be  a  security 
for  money,  it  is  only  a  mortgage,  however  artfully  it  may  be  disguised."  We 
proceed,  then,  to  examine  this  case  by  the  light  of  all  the  evidence,  oral  and 
written,  contained  in  the  record. 

§  494.  Inadequacy  of  consideration. 

The  deed  and  memorandum  certainly  import  a  sale;  the  question  is,  if  their 
form  and  terms  were  not  adopted  to  veil  a  transaction  differing  in  reality  from 
the  appearance  it  assumed?  In  examining  this  question,  it  is  of  great  impor- 
tance to  inquire  whether  the  consideration  was  adequate  to  induce  a  sale.  When 
no  fraud  is  practiced,  and  no  inequitable  advantages  taken  of  pressing  wants, 
owners  of  property  do  not  sell  it  for  a  consideration  manifestly  inadequate, 
and,  therefore,  in  the  cases  on  this  subject,  great  stress  is  justly  laid  upon  the 
fact  that  what  is  alleged  to  have  been  the  price  bore  no  proportion  to  the  value 
of  the  thing  said  to  have  been  sold.  Conway  v.  Alexander,  7  Cranch,  241 
(§  457,  supra);  Morris  v.  Nixon,  1  How.,  126  (§  483,  supra);  Vernon  v.  Bethell, 
2  Eden,  110;  Oldham  v.  Halley,  2  J.  J.  Marsh.,  114;  Edrington  v.  Harper,  3 
id.,  354. 

§  495.  What  evidence  of  value  is  admissible. 

Upon  this  important  fact  the  evidence  leaves  the  court  in  no  doubt.  The 
farm,  containing  two  hundred  and  sixteen  acres,  was  about  two  miles  from 
Loaisville,  and  abutted  on  one  of  the  principal  highways  leading  to  that  city. 
A  dwelling-house,  estimated  to  have  cost  from  $10,000  to  $12,000,  was  on  the 
land.  In  May,  1826,  about  sixteen  months  before  this  alleged  sale,  Russell 
purchased  the  farm  of  John  Floyd,  and  paid  for  it  the  sum  of  $12,960.  Some 
attempt  is  made  to  show,  by  the  testimony  of  Mr.  Thurston,  that  this  sum  was 
not  paid  as  the  value  of  the  land ;  but  what  he  says  upon  this  point  is  mere 
conjecture,  deduced  by  him  from  hearsay  statements,  and  cannot  be  allowed  to 
have  any  weight  in  a  court  of  justice.  There  is  some  conflict  in  the  evidence 
respecting  the  state  of  the  fences  and  the  agricultural  condition  of  the  lands 
at  the  time  in  question,  but  we  do  not  find  any  proof  that  the  lands  had  been 
permanently  run  down,  or  exhausted;  and  considering  the  price  paid  by  Eus- 
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s^ll,  and  the  amount  expended  by  Wing,  his  agent,  during  the  sixteen  months 
he  managed  the  farm,  we  think  the  evidence  shows  that,  though  the  fences  and 
buildings  were  not  in  the  best  condition,  yet  their  state  was  not  such  as  to 
detract  largely  from  the  value  of  the  property. 

§  496,  Case  of  an  inadequate  price. 

The  consideration  for  the  alleged  sale  was  $2,000  in  cash,  and  the  assignment 
of  two  claims  then  in  suit,  amounting,  with  the  interest  computed  thereon,  to 
$2,829.81,  not  finally  reduced  to  money  by  Eussell  till  October,  1830j  upwards 
of  three  years  after  the  assignment.  Making  due  allowance  for  the  state  of 
the  currency  in  Kentucky  at  that  time,  the  worst  effects  of  which  seem  to 
have  been  then  passing  away,  and  which  must  be  supposed  to  have  affected 
somewhat  the  value  of  the  claims  he  received,  as  well  as  of  the  property  he 
conveyed,  we  cannot  avoid  the  conclusion  that  this  consideration  was  grossly 
inadequate;  and  therefore  we  must  take  along  with  us,  in  our  investigations, 
the  fact  that  there  was  no  real  proportion  between  the  alleged  price  and  the 
value  of  the  property  said  to  have  been  sold.  We  have  not  adverted  particu- 
larly to  the  opinions  of  witnesses  respecting  the  value  of  the  property,  because 
they  have  not  great  weight  with  the  court,  compared  with  the  facts  above 
indicated;  but  there  is  a  general  concurrence  of  opinion  that  the  value  of  the 
farm  largely  exceeded  the  alleged  price.  It  appears  that  Eussell  had  intrusted 
the  carQ  of  this  farm  to  an  agent  named  Wing,  who  had  contracted  debts  for 
which  Eussell  had  been  sued,  on  coming  to  Louisville  from  Alabama,  where  he 
resided.  He  was  a  stranger,  without  friends  or  resources  there,  except  this 
farm,  and  in  immediate  and  pressing  want  of  about  $2,000  in  cash.  Southard, 
though  not  proved  to  have  been  a  lender  of  money  at  usurious  rates  of  interest, 
is  shown  to  have  been  possessed  of  active  capital,  and  not  engaged  in  any  busi- 
ness except  its  management.  Eussell  certainly  attempted  to  sell  the  farm. 
Colonel  Woolley  testifies:  "Eussell  was  anxious  to  sell;  indeed,  he  was  im- 
portunate that  I  should  purchase."  And  a  letter  is  produced  by  the  defendant, 
D.  E.  Southard,  written  to  James  Southard,  by  Wing,  containing  a  proposal 
for  a  sale.    The  letter  is  as  follows: 

"  Sunday,  Noon. 

"Sir  —  Having  had  some  conversation  in  relation  to  Col.  Eussell's  planta- 
tion, I  will  take  the  liberty  of  submitting  for  your  consideration,  first,  how 
much  you  will  give  for  the  place,  crops,  stock,  utensils  and  implements,  or  how- 
much  without  the  same,  to  be  paid  as  follows:  in  one-sixth  cash  in  hand,  the 
balance  in  one,  two,  three,  four  and  five  equal  annual  instalments,  which  may 
be  extinguished  at  any  time,  with  whiskey,  pork,  bacon,  flour,  hemp,  bale  rope, 
cotton  bagging,  at  the  New  Orleans  prices  current,  deducting  therefrom  freight 
accustomary.    Mules  and  fine  horses  will  now  be  taken  at  appraised  valuation. 

"  Eespectfully,  yours,  J.  W.  Wmo. 

"Mb.  Southard. 

"  N.  B.    Please  leave  an  answer  for  me  at  Allan's,  say  this  evening. 

"  Yours,  etc.,  J.  W.  W." 

It  does  not  appear  that  any  price  was  spoken  of  between  Eussell  and  Colonel 
Woolley,  who  peremptorily  refused  to  purchase;  nor  is  any  sum  of  money 
mentioned  in  this  letter  of  Wing;  but,  bearing  in  mind  Eussell's  necessity  to 
have  $2,000  in  cash,  the  oflFer  to  take  one-sixth  cash  and  the  balance  in  one, 
two,  three,  four  and  five  annual  instalments,  indicates  that  Eussell  then  ex- 
pected about  $12,000  for  the  property,  and  had  that  sum  in  view  as  the  price 
when  these  terms  were  proposed.    This  offer  to  sell  differs  so  widely  from  the 
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terms  of  the  written  memorandum,  that  it  certainly  does  not  aid  in  showing 
that  the  actual  transaction  was  a  sale.  Peter  Wood  testifies  that  he  heard  a 
conversation  between  James  Southard  and  Colonel  Russell  about  the  transfer 
of  the  farm  from  Russell  to  Southard,  in  which  Mr.  Southard  proposed  to  ad- 
vance money  to  Russell  upon  the  farm;  that  Russell  told  Southard  about  what 
he  had  paid  for  the  farm,  $13,000  or  $14,000,  and  that  he  should  consider  it  a 
sacrifice  at  $10,000;  but  no  proposal  was  made  to  give,  or  take  any  price  for 
the  farm.  That  some  time  after  Southard  told  him  hb  had  advanced  Russell 
between  $4,000  and  $5,000  on  the  place,  but  that,  in  case  he  owned  the  place, 
it  would  cost  him  $10,000.  The  general  character  of  this  witness  for  truth 
and  veracity  is  attacked  by  the  defendants,  and  supported  by  the  plaintiff. 
His  credibility  finds  support  in  the  consistency  of  his  statements  with  the 
prominent  facts  proved  in  the  case.  This  is  all  the  proof  touching  the  nego- 
tiations which  led  to  the  contract;  but  there  is  some  evidence  bearing  directly 
on  the  real  understanding  of  the  parties.  Doctor  Johnston,  was  the  subscribing 
witness  to  the  written  memorandum.  He  testifies  that  "James  Southard  and 
Gilbert  O.  Russell,  I  think  on  the  same  day,  presented  the  agreement,  and 
asked  me  to  witness  the  same,  which  I  did.  My  understanding  of  the  contract 
was  both  from  Southard  and  Russell,  and  my  distinct  impression  is  that  Rus- 
sell was  to  pay  the  money  in  four  months  and  take  back  the  farm."  The 
intelligence  and  accuracy,  as  well  as  the  fairness  of  this  witness,  are  not  con- 
troverted; and  if  he  is  believed,  the  transaction  was  a  loan  of  money,  upon 
the  security  of  his  farm.  It  is  the  opinion  of  the  court  that  such  was  the  real 
transaction.  The  amount  and  nature  of  what  was  advanced,  compared  with 
the  value  of  the  farm,  the  testimony  of  Wood  as  to  the  offer  of  Southard  to 
make  an  advance  of  money  on  the  farm,  and  his  subsequent  declaration  that 
he  had  done  so,  and  the  information  given  by  both  parties  to  Doctor  Johnston, 
that  Russell  was  to  pay  the  money  at  the  end  of  four  months,  present  a  case  of 
a  loan  on  security,  and  are  not  overcome  by  the  answer  of  Southard  and  the 
written  memorandum. 

It  is  true,  Daniel  R.  Southard,  answering,  as  he  declares,  from  personal 
knowledge,  sets  out,  with  great  minuteness,  a  case  of  an  absolute  and  uncondi- 
tional sale;  the  written  contract  by  his  brother  to  reconvey  being,  as  he  says, 
a  mere  gratuity  conferred  on  Russell  the  next  day,  or  the  next  but  one,  after 
this  absolute  sale  and  conveyance  had  been  fully  completed.  But  this  account 
of  the  transaction  is  so  completely  overthrown  by  the  proofs,  that  it  was  prop- 
erly abandoned  by  the  defendants'  counsel  as  not  maintainable.  We  entertain 
grave  doubts  whether,  after  relying  on  an  absolute  sale  in  his  answer,  it  is  open 
to  bim  to  set  up  in  defense  a  conditional  sale;  but  it  cannot  be  doubted  that 
the  least  effect  justly  attributable  to  such  a  departure  from  the  facts  is  to  de- 
prive his  answer  of  all  weight,  as  evidence,  on  this  part  of  the  case. 

§  497.  hi  doubtful  cases  a  court  of  equity  leans  to  the  conclusion  that  an  abso- 
lute deed  is  a  mortffoge. 

In  respect  to  the  written  memorandum,  it  was  clearly  intended  to  manifest  a 
conditional  sale.  Very  uncommon  pains  are  taken  to  do  this.  Indeed,  so 
much  anxiety  is  manifested  on  this  point,  as  to  make  it  apparent  that  the 
draftsman  considered  he  had  a  somewhat  difficult  task  to  perform.  But  it  is 
not  to  be  forgotten  that  the  same  language  which  truly  describes  a  real  sale 
may  also  be  employed  to  cut  off  the  right  of  redemption,  in  case  of  a  loan  on 
security;  that  it  is  the  duty  of  the  court  to  watch  vigilantly  these  exercises  of 
skill,  lest  they  should  be  effectual  to  accomplish  what  equity  forbids;  and  that, 
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in  doubtfal  cases,  the  court  leans  to  the  conclusion  that  the  reality  was  a  mort- 
gage, and  not  a  sale.  Conway  v.  Alexander,  7  Cranch,  218  {%  i57j  supra); 
Fiagg  V.  Mann,  2  Sumn.,  533;  Secrest  v.  Turner,  2  J.  J.  Marsh..  471;  Edring- 
ton  V.  Harper,  3  J.  J.  Marsh.,  354;  Crane  v.  Bonnell,  1  Green,  Ch.,  264;  Robert- 
son V.  Campbell,  2  Call,  421 ;  Poindexter  v.  McCannon,  1  Dev.  Eq.  Cas.,  373. 

§  498.  A  borrower  who  submits  to  the  dictation  of  the  lender^  and  gives  secu- 
rity in  the  form  of  an  absolute  deed^  is  not  held  in  equity  to  have  consented  so  as 
to  fx  the  rights  of  the  parties  in  the  deed. 

It  is  true,  Russell  must  have  given  his  assent  to  this  form  of  the  memoran- 
dum; but  the  distress  for  money  under  which  he  then  was  places  him  in  the 
same  condition  as  other  borrowers,  in  numerous  cases  reported  in  the  books, 
who  have  submitted  to  the  dictation  of  the  lender  under  the  pressure  of  their 
wants;  and  a  court  of  equity  does  not  consider  a  consent,  thus  obtained,  to  be 
sufficient  to  JSx  the  rights  of  the  parties.  "Necessitous  men,"  says  the  lord 
chancellor,  in  Vernon  v.  Bethell,  2  Eden,  113,  "are  not,  truly  speaking,  free 
men;  but,  to  answer  a  present  emergency,  will  submit  to  any  terms  that  the 
crafty  may  impose  upon  them."  The  memorandum  does  not  contain  any 
promise  by  Russell  to  repay  the  money,  and  no  personal  security  was  taken  ; 
but  it  is  settled  that  this  circumstance  does  not  make  the  conveyance  less 
effectual  as  a  mortgage.  Floyer  v,  Lavlngton,  1  P.  Wms.,  268;  Lawley  v. 
Hooper,  3  Atk.,  278;  Scott  v.  Fields,  7  Watts,  360;  Flagg  v.  Mann,  2  Sumn., 
533;  Ancaster  v.  Mayer,  1  Bro.  C.  C,  464.  And  consequently  it  is  not  only 
entirely  consistent  with  the  conclusion  that  a  mortgage  was  intended,  but  in  a 
case  where  it  was  the  design  of  one  of  the  parties  to  clothe  the  transaction 
with  the  forms  of  a  sale,  in  order  to  cut  off  the  right  of  redemption,  it  is  not 
to  be  expected  that  the  party  would,  by  taking  personal  security,  eflfectually 
defeat  his  own  attempt  to  avoid  the  appearance  of  a  loan. 

§  41)9.  Where  there  is  evidence  of  the  relation  of  debtor  and  creditor^  and  a 
memorandum  showing  the  amount^  assumpsit  lies  though  it  contains  no  promise 
of  payment. 

It  has  been  made  a  question,  indeed,  whether  the  absence  of  the  personal 
liability  of  the  grantor  to  repay  the  money  be  a  conclusive  test  to  determine 
whether  the  conveyance  was  a  mortgage.  In  Brown  v.  Dewey,  1  Sandf.  Ch., 
56,  the  cases  are  reviewed  and  the  result  arrived  at  that  it  is  not  conclusive. 
It  has  also  been  maintained  that  the  proviso,  or  condition,  if  not  restrained  by 
words  showing  that  the  grantor  had  an  option  to  pay  or  not,  might  constitute 
the  grantee  a  creditor.  Ancaster  v.  Mayer,  1  Bro.  C.  C,  464;  2  Greenl.  Cruise, 
8L,  n.  3.  But  we  do  not  think  it  necessary  to  determine  either  of  these  ques- 
tions; because  we  are  of  opinion  that  in  this  case  there  is  sufficient  evidence 
that  the  relation  of  debtor  and  creditor  was  actually  created,  and  that  the 
written  memorandum  ascertains  the  amount  of  the  debt,  though  it  contains  no 
promise  to  pay  it.  In  such  a  case  it  is  settled  that  an  action  of  assumpsit  will 
lie.  Tilson  v.  Warwick  Gas-Light  Co.,  4  Barn.  &  C,  968;  Yates  v,  Aston,  4 
Ad.  &  El.  (X.  S.),  182;  Burnett  v.  Lynch,  5  Barn.  &  C,  589;  Elder  v.  Rouse, 
15  Wend.,  218. 

§  600,  Ones  belief  that  he  has  no  interest  in  property^  and  his  surrender  of 
the  memorandum  of  conditions^  do  not  destroy  his  right. 

Some  reliance  was  placed  on  the  facts  that  in  August,  1830,  the  plaintiff 
wrote  a  letter  to  his  wife  requesting  her  to  release  her  dower,  and  that,  in  Oc- 
tober, 1830,  Russell  surrendered  the  written  memorandum,  under  circumstances 
which  will  be  presently  stated.    It  is  urged  that  these  acts  show  he  understood 
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the  original  transaction  was  not  a  mortgage.  Bat  the  utmost  effect  justly 
attributable  to  these  acts  is,  that  Bussell  thought  he  then  had  no  further  claim 
to  the  property,  and  this  belief  may  as  well  have  arisen  from  the  terms  of  the 
memorandum,  as  from  his  knowledge  that  a  sale  was  intended.  In  our  judg- 
ment, however,  these  acts,  taken  in  connection  with  other  facts  proved,  do  not 
tend  to  support  the  defendants'  case.  Russell  had,  by  his  written  contract  to 
procure  the  release  of  his  wife's  dower,  subjected  himself  to  pay  liquidated 
damages  to  the  extent  of  $3,000;  and  he  might  desire  to  escape  from  this  lia- 
bility by  having  his  wife  release  her  right,  even  if  he  then  believed  he  had  a 
right  to  redeem  and  expected  to  redeem ;  for,  in  that  event,  such  release  could 
do  neither  him  nor  his  wife  any  harm.  But,  on  the  other  hand,  if  he  then 
thought  he  had  no  such  right,  it  would  be  a  balancing  of  disadvantages  to  have 
such  a  release  made,  and  the  question  would  be,  whether  the  right  of  dower 
was  more  important  than  the  liability  to  damages.  And,  as  to  the  surrender 
of  the  written  memorandum  in  October  following,  it  appears,  from  the  testi- 
mony of  Colonel  Woolley,  that  Russell,  even  after  this  surrender,  thought  he' 
had  a  just  right  of  redemption,  though  he  undoubtedly  believed  that  it  was 
greatly  embarrassed,  if  not  lost,  by  his  failure  to  pay  on  the  stipulated  da}'  and 
by  his  relinquishment  of  the  written  memorandum. 

The  conclusion  at  which  we  have  arrived  on  this  part  of  the  case  is,  that  the 
transaction  was,  in  substance,  a  loan  of  money  upon  the  security  of  the  farm, 
and  being  so,  a  court  of  equity  is  bound  to  look  through  the  forms  in  which 
the  contrivance  of  the  lender  has  enveloped  it,  and  declare  the  conveyance  of 
the  land  to  be  a  mortgage.  Being  of  opinion  that  this  was  in  its  origin  a 
mortgage,  the  next  inquiry  is,  whether  the  right  of  redemption  has  been  extin- 
guished. In  October,  1830,  Russell  was  temporarily  in  Louisville,  and,  while 
there,  called  on  Southard,  and  informed  him  there  was  a  mistake  of  $100  in 
the  computation  of  the  amount  due  on  the  claims  assigned  to  him.  Southard 
insisted  it  was  the  mistake  of  W.  Pope,  who,  he  said,  was  Russell's  agent,  and 
that  he.  Southard,  was  not  liable  to  make  it  good.  He  also  set  up  a  claim  that 
he  had  a  right  to  redeem,  or,  as  D.  R.  Southard  says,  repurchase  the  farm. 
This,  also,  Southard  denied.  It  does  not  appear,  from  any  proofs,  what 
farther  negotiations,  if  any,  took  place  between  the  parties;  but  the  result  was, 
that,  on  the  payment  by  Southard  of  $100,  Russell  wrote  and  signed  the  fol- 
lowing receipt  on  the  back  of  the  written  memorandum,  which  he  surrendered 
to  Southard : 

"Received,  6th  Oct.,  1830,  of  James  Southard,  by  the  hand  of  Daniel  South- 
ard, ^100,  which  makes  the  two  debts  of  Brown  and  Johnston,  with  the  $2,000, 
amount  to  the  sum  of  $4,920.81^;  and  nothing  but  the  act  of  God  shall  pre- 
vent the  relinquishment  of  dower  of  Mrs.  Russell  being  deposited  in  the  clerk's 
office  by  the  1st  of  January  next.  This  is  in  full  of  all  demands  upon  J. 
Southard. 

(Signed)  "Gilbert  C.  Rcssell."     [Seal.] 

§  501.  A  nwrtgoffee  in  possession  may  take  a  release  of  the  equity  of  redemp- 
tion; but  in  such  transactions  no  undue  advantage  is  allowed. 

A  mortgagee  in  possession  may  take  a  release  of  the  equity  of  redemption. 
Ilickesv.  Cooke,  4  Dow.,  16;  Hicks  v.  Hicks,  5  Gill  &  J.,  85.  But  such  a 
transaction  is  to  be  scrutinized,  to  see  whether  any  undue  advantage  has  been 
taken  of  the  mortgagor.  Especially  is  this  necessary  when  the  mortgagee,  in 
the  inception  and  throughout  the  whole  conduct  of  the  business,  has  shown 
himself  ready  and  skilful  to  take  advantage  of  the  necessities  of  the  borrower. 
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Strong  language  is  used  in  some  of  the  cases  on  this  subject.  It  was  declared 
by  Lord  Eedesdale,  in  Webb  v.  Rorke,  2  Sch.  &  Lefr.,  673,  that  *'  courts  view 
transactions  of  that  sort  between  mortgagor  and  mortgagee  with  considerable 
jealousy,  and  will  set  aside  sales  of  the  equity  of  redemption,  where,  by  the 
influence  of  his  incumbrance,  the  mortgagee  has  purchased  for  less  than  others 
would  have  given."  And  Chancellor  Kent,  in  Holdridge  v,  Gillespie,  2  Johns. 
Ch.,  34,  says,  "the  fairness  and  the  value  must  distinctly  appear."  Wrixon  v. 
Cotter,  1  Ridg.,  295;  St.  John  v.  Turner,  2  Vern.,418.  But  strong  expressions, 
used  with  reference  to  the  particular  facts  under  consideration,  however  often 
repeated  bj^  subsequent  writers,  cannot  safely  be  taken  as  fixing  an  abstract 
rule. 

§  602.  T/ie  purc/iase  of  the  equity  of  redemption  by  ihs  mortgagee  will  he 
closely  scrutinised. 

We  think  that,  inasmuch  as  the  mortgagee  in  possession  may  exercise  an 
undu6  influence  over  the  mortgagor,  especially  if  the  latter  be  in  needy  cir- 
cumstances, the  purchase  by  the  former  t)f  the  equity  of  redemption  is  to  be 
carefully  scrutinized,  when  fraud  is  charged ;  and  that  only  constructive  fraud, 
or  an  unconscientious  advantage  which  ought  not  to  be  retained,  need  be  shown, 
to  avoid  such  a  purchase.  But  we  are  unwilling  to  lay  down  a  rule  which 
would  be  likely  to  prevent  any  prudent  mortgagee  in  possession,  however 
fair  his  intentions  may  be,  from  purchasing  the  property,  by  making  the 
validity  of  the  purchase  depend  on  his  ability  afterwards  to  show  that  he  paid 
for  the  property  all  that  any  one  would  have  been  willing  to  give.  We  do  not 
deem  it  for  the  benefit  of  mortgagors  that  such  a  rule  should  exist. 

§  603.  TAe  purchase  of  the  equity  of  redemption  for  no  consideration^  or  for 
correctifig  a  mistake,  by  the  mortgagee  is  a  fraud,  when  it  amounts  to  imposition. 

In  this  case  it  is  unnecessary  to  rely  on  such  a  rule.  For  by  his  own  show- 
ing, in  his  answer,  it  is  clear  that  Daniel  B.  Southard,  as  the  agent  of  his 
brother,  either  paid  no  consideration  whatever  for  the  extinguishment  of  the 
equity,  or  at  the  utmost  only  $100.  We  think  nothing  was  paid  for  it;  and 
that  the  surrender  of  this  right,  claimed  by  Russell  and  denied  by  Southard,  was 
insisted  on  as  a  condition  for  the  correction  of  an  actual  mistake,  which  South- 
ard was  justly  obliged  to  correct,  without  any  condition ;  and  we  do  not  hesi- 
tate to  declare  that  a  release  of  this  equity,  obtained  by  the  mortgagee  in 
possession,  under  a  denial  by  him  of  the  existence  of  the  right  to  redeem,  for 
no  consideration  at  all,  or  as  a  condition  for  the  correction  of  a  mistake  which 
in  equity  he  was  bound  to  correct,  the  written  defeasance  having  been  pur- 
posely  so  prepared  as  apparently  to  cut  oS  the  right  of  redemption  prior  to 
the  time  when  the  equity  was  released,  cannot  stand  in  a  court  of  equity. 

§  604.  Petitioner's  mistake  in  believing  his  rights  were  probably  destroyed, 
together  with  other  facts,  in  equity  prevents  the  bar  of  limitation. 

Indeed,  if  it  were  not  for  Russell's  subsequent  acquiescence,  of  which  we 
shall  speak  hereafter,  the  question  would  not  admit  of  a  moment's  doubt. 
Though  this  acquiescence  is  not  without  effect  upon  the  complainant's  rights, 
as  will  presently  be  seen,  yet  we  do  not  think  that,  under  the  special  circum- 
stances, it  ought  to  operate  as  a  bar,  to  prevent  redemption.  The  absence  of 
all  valuable  consideration  for  the  surrender  of  the  equity,  and  the  circumstances 
of  distress  under  which  it  was  made,  and  which,  so  far  as  appears,  continued  to 
exist  down  to  the  filing  of  the  bill,  coupled  with  the  conviction,  which  we  think 
Eussell  mistakenly  entertained,  that  his  rights  were  probably  destroyed,  must 
prevent  us  from  allowing  the  lapse  of  time  to  be  a  positive  bar. 
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§  609*  An  account  of  rents  and  prqfiU  is  not  an  insaparaHe  incident  in  a 
decree  of  redemption. 

The  inquiry  then  arises,  on  what  terms  ia  the  redemption  to  be  decreed.  An 
account  of  the  rents  and  profits  is  ordinarily  an  incident  to  a  decree  for  redemp- 
tion against  a  mortgagee  in  possession*  Bat  it  is  not  an  inseparable  incident. 
This  right  to  an  account  may  be  extinguished  by  a  release  or  an  accord  and 
satisfaction,  or  it  may  be  barred  by  such  neglect  of  the  mortgagor  to  assert  his 
claim  as  renders  it  unfair  for  him  to  insist  on  an  account  extending  over  the 
\rhole  period  of  possession,  and  unjust  towards  the  mortgagee  to  order  such  an 
account. 

§  506.  A  mortgagee  is  in  equity  a  trustee  hy  implicatwn  to  prevent  injustice 
to  either  party. 

A  mortgagee  in  possession  is  deemed  by  a  court  of  equity  a  trustee;  but 
there  is  no  other  than  a  constructive  trust,  raised  by  implication,  for  the  pur- 
pose of  a  remedy,  to  prevent  injustice  (Kane  v.  Bloodgood,  7  Johns.  Ch.,  Ill); 
and  it  would  be  contrary  to  the  fundamental  principles  of  equity  to  imply  a 
trust,  the  execution  of  which  might  work  injustice.  And  accordingly  it  will 
be  found  that  in  such  cases  courts  of  equity  have  refused  to  order  accounts 
against  quasi  trustees.  Thus,  in  Dormer  v.  Fortesoue,  8  Atk.,  130,  Lord  Hard- 
wicke,  speaking  of  the  case  of  an  heir  in  possession  under  a  legal  title,  which 
he  is  obliged  by  a  decree  to  surrender  to  one  having  an  equitable  title,  says 
the  court  will  order  an  account  from  the  time  the  title  accrued,  unless  upon 
special  circumstances;  as  '^  when  there  bath  been  any  default  or  laches  in  the 
plaintiff,  in  not  asserting  bis  title  sooner,  but  he  has  lain  by,  there  the  court 
has  often  thought  fit  to  restrain  it  to  the  filing  of  the  bill."  So,  in  Pettiward 
V.  Prescott,  7  Yes.  Jr.,  541,  a  case  of  constructive  trust.  Sir  William  Grant  re- 
strained tbe  account  of  the  rents  and  profits  to  the  time  of  filing  the  bill,  on 
account  of  the  lapse  of  nearly  twenty  years;  and  similar  oases  may  be  found 
referred  to  in  Drurpmond  v.  Duke  of  St.  Albans,  5  Yes.  Jr.,  433,  and  note  3  to 
page  439 ;  and  in  Boosevelt  v.  Post,  1  Edw.  Ch.,  579.  Indeed,  in  Acherly  v. 
Boe,  5  Yes.  Jr.,  565,  where  there  was  a  trust  created  of  a  term,  for  the  purpose 
of  raising  a  sum  of  money,  and  the  cestui  que  trust  had  been  long  in  possession 
without  objection,  Lord  Chancellor  Loughborough  refused  even  to  carry  tbe 
account  back  to  the  filing  of  the  bill  upon  the  special  circumstances  of  that 
case.  This  court,  in  Green  v.  Biddle,  8  Wheat,  78  (Const.,  §§  191-206),  gave 
its  sanction  to  tbe  rule  as  laid  down  by  Lord  Hardwicke,  and  declared  it  to  be 
lally  supported  by  the  authorities. 

§  507.  A  lapse  qf  nineteen  years  and  eight  months^  under  the  facts  of  this 
due^  not  a  bar  to  redemption. 

This  bill  was  filed  after  the  lapse  of  nineteen  years  and  eight  months  from 
tbe  time  the  loan  became  payable.  James  Southard,  the  original  mortgagee, 
bad  then  been  dead  many  years.  More  than  sixteen  years  had  elapsed  since 
the  defeasance  was  surrendered ;  and  though  we  are  satisfied  Bussell  was  under 
great  embarrassments,  and  though  we  are  of  opinion  he  himself  believed  his 
right  to  redeem  was  probably  extinguished  by  the  terms  of  the  defeasance, 
ami  its  surrender,  yet  his  neglect  to  look  into  and  assert  his  rights  must  not 
be  allowed  to  subject  the  defendants  to  the  risk  of  injustice.  The  defendants 
and  James  Southard  have  treated  the  property  as  their  own,  and  have  im- 
proved its  condition.  There  is  no  suggestion  of  waste  in  the  bill.  The  value 
of  the  land  has  greatly  appreciated,  from  the  growth  of  the  neighboring  city; 
and  though  we  think  James  Southard  designed  to  take  an  unconscientious 
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advantage  of  Bassell,  and  that  the  defendant  R  R  Southard  obtained  the  su^ 
render  of  the  defeasance  under  such  circumstances  as  rendered  it  construct- 
ively fraudulent,  yet  neither  of  them  appears  to  have  concealed  any  facts  from 
Bussell,  or  to  have  done  anything  to  prevent  him  from  exhibiting  his  real  case 
to  counsel.  To  such  a  case,  the  language  of  the  vice-chancellor,  in  Bowes  v. 
East  London  W.  W.  Co.,  3  Madd.,  384,  exactly  applies.  "  The  plaintiff  ought 
to  have  looked  into  his  rights;  and  as  by  his  negligence  to  obtain  information 
concerning  them  and  to  assert  them,  the  lessees  may  have  been  led  to  expendi- 
ture on  the  premises,  the  benefits  of  which  they  will  lose,  I  shall  not  direct  an 
account  beyond  the  filing  of  the  bill."  To  this  extent  his  acquiescence  mast 
be  taken  to  have  concluded  his  right,  and  we  shall  direct  that  the  account  of 
the  interest  due  upon  the  money  loaned,  and  of  the  rents  and  profits  of  the 
farm,  commence  at  the  date  of  the  filing  of  the  bill. 

§  508.  A  7nortgagee  in  possession^  wJio  insures  the  premises^  is,  as  against  ths 
martgagory  entitled  to  receive  the  payment  of  loss. 

We  can  perceive  no  ground  for  charging  Southard  with  the  money  received 
from  the  insurance  company  on  account  of  the  destruction  of  the  house.  He 
was  in  possession,  claiming  to  be  the  absolute  owner  of  the  farm  and  its  appur- 
tenances. He  obtained  the  policy  to  cover  his  interest  and  paid  the  premium. 
If  there  were  any  equities  against  him  arising  out  of  the  receipt  of  this  money, 
they  would  be  in  favor  of  the  underwriters  and  not  of  Ihe  mortgagor.  Car- 
penter V.  Providence  Washington  Ins.  Co.,  16  Pet,  601. 

It  remains  only  to  advert  to  the  cases  of  the  defendants,  who  claim  as  pur- 
chasers under  D.  B  Southard.  The  questions  arising  therein  were  not  argued 
by  counsel,  and  upon  looking  into  that  part  of  the  record,  we  find  some  of 
them  not  capable  of  being  fully  settled  upon  the  facts  therein  disclosed.  It 
was  probably  understood  by  counsel  that  these  questions  would  remain  for 
consideration,  in  the  court  below,  if  the  case  should  be  remanded.  Samuel  D. 
Tompkins  claims  to  have  been  a  purchaser  for  valuable  consideration  of  thirty 
acres  of  this  land,  and  to  have  received  a  deed  of  conveyance  thereof,  and  paid 
a  part  of  the  consideration  money  without  notice  of  Bussell's  title,  and  before 
the  institution  of  this  suit.  He  also  claims  to  have  made  permanent  and  valu- 
able improvements  on  the  land  purchased  by  him,  but  whether  before  or  since 
the  institution  of  this  suit  does  not  appear.  William  H.  Pope,  as  the  executor 
and  trustee  of  his  father,  William  Pope,  claims  that  his  father,  in  his  life-time, 
purchased  at  a  sale  on  four  executions  against  Southard  another  part  of  these 
lands,  and  that  Southard  omitted  to  redeem  the  land  by  paying  what  was  due 
on  three  of  the  executions,  and  a  suit  is  shown  by  the  record  to  be  pending  in 
the  court  of  appeals  of  Kentucky,  wherein  BusselFs  right  to  redeem  is  in  con- 
testation. 

Matilda  Burks,  the  widow  of  James  Burks,  deceased,  and  John  Burks,  one  of 
the  sons  of  James,  and  William  L.  Thompson,  as  guardian  of  other  children  of 
James,  and  James  Guthrie,  assignee  of  J.  B.  Trunstall,  the  husband  of  a 
daughter  of  James,  claim  a  lien  on  these  lands  by  virtue  of  a  mortgage  thereof 
executed  by  Daniel  B  Southard,  and  Southacd  insists  that  Guthrie  has  been 
paid;  it  is  not  ascertained  whether  the  debts  intended  to  be  secured  on  these 
lands  are  or  are  not  fully  secured  upon  other  lands  of  Daniel  B  Southard, 
which  are  embraced  in  the  same  mortgage.  In  this  posture  of  the  cause,  it  is 
not  practicable  for  the  court  to  pass  finally  upon  the  rights  of  these  parties; 
and  the  cause  wiU  therefore  be  remanded,  without  deciding  upon  the  existence 
or  extent  of  the  right  of  either  of  them  as  a  purchaser.   A  decree  is  to  be  entered^ 
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reversing  the  decree  of  the  court  below,  with  costs,  declaring  that  the  convey- 
ance from  Russell,  the  complainant,  to  James  Southard,  was  a  mortgage,  and 
that  Sussell  is  entitled  to  redeem  the  same,  and  remanding  the  cause  to  the 
circoit  court,  with  directions  to  proceed  therein  in  conformity  with  the  opinion 
of  this  court  and  as  the  principles  of  equity  shall  require. 

MOTION  FOB   BBHEABINO. 

§  609.  The  supreme  court  caimot  look  beyond  the  record  for  testimony  to  influr 
ence  their  judgment 

Opinion  by  Taney,  C.  J. 

The  decree  of  the  circuit  court,  in  this  case,  was  reversed  during  the  present 
term,  and  a  decree  entered  in  favor  of  the  appellant. 

A  motion  is  now  made  in  favor  of  Daniel  R  Southard,  one  of  the  appellees, 
to  set  aside  the  decree  in  this  court,  and  to  remand  the  case  to  the  circuit 
court  for  further  preparation  and  proof,  upon  the  ground  that  new  and  mate- 
rial evidence  has  been  discovered  since  the  case  was  heard  and  decided  ia  that 
court.  In  support  of  this  motion,  affidavits  have  been  filed  stating  the  evi- 
dence newly  discovered,  and  that  it  was  unknown  to  him  when  the  case  was 
heard  in  the  court  below.  It  is  very  clear  that  aCldavits  of  newly  discovered 
testimony  cannot  be  received  for  such  a  purpose.  This  court  must  aflBrm  op 
reverse  upon  the  case  as  it  appears  in  the  record.  We  cannot  look  out  of  it 
for  testimony  to  influence  the  judgment  of  this  court  sitting  as  an  appellate 
tribunal.  And,  according  to  the  practice  of  the  court  of  chancery  from  its  ear- 
liest history  to  the  present  time,  no  paper  not  before  the  court  below  can  be 
read  on  the  hearing  of  an  appeal.  Eden  v.  Earl  Bute,  1  Bro.  Par.  Cas.,  465; 
3  Bro.  Par.  Cas.,  546;  Stud  well  v.  Palmer,  5  Paige,  166.  Indeed,  if  the  estab- 
lished chancery  practice  had  been  otherwise,  the  act  of  congress  of  March  8, 
1803,  expressly  prohibits  the  introduction  of  new  evidence,  in  this  court,  on 
the  hearing  of  an  appeal  from  a  circuit  court,  except  in  admiralty  and  prize 
causes.    The  motion  is,  therefore,  overruled. 

ANDREWS  V.  HYDR 
(Circuit  Court  for  Massachusetts:  8  Clifford,  616-533.    1873.) 

Statement  of  Facts. —  Woodman,  before  his  bankruptcy,  owed  Andrews 
$6,000,  for  which  he  gave  his  notes  and  conveyed  certain  Iowa  lands  by  deeds 
absolute  on  their  face,  but  really  intended,  he  asserts,  as  a  security  for  the  debt. 
After  bis  bankruptcy  his  assignee  filed  this  bill  to  redeem  the  lands  and  for  an 
account.  Defendants,  the  heirs  of  Andrews,  denied  that  the  conveyance  was 
a  security  for  the  debt,  and  claimed  the  lands.  There  was  a  decree  for  the 
complainants,  and  defendants  appealed  to  the  circuit  court. 

§  510.  Oral  evidence  is  admissible  to  show  tluU  a  deed  absolute  on  its  face  is  a 
mortgage. 

Opinion  by  Clifford,  J. 

The  testimony  was  full  to  the  point  that  the  deeds  were  given  as  security, 
and,  if  so,  the  complainants  must  be  permitted  to  redeem,  and  they  are  entitled 
to  an  acoonnt  as  prayed  in  the  bill,  as  repeated  decisions  of  the  federal  courts 
have  established  the  rule  that  oral  evidence  is  admissible  for  the  purpose  of 
showing  that  a  deed  absolute  on  its  face  was  intended  as  a  mortgage,  and  that 
the  defeasance  was  omitted  from  mutual  confidence  between  the  parties. 
Wyraan  v.  Baboock,  2  Curt,  386;  Babcock  v.  Wyman,  19  How.,  299  (§§  478- 
482,  supra)\  Euasell  v.  Southard,  12  How.,  139  (§§  491-509,  supra). 
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f  &1 1.  Evidence  to  prove  thait  a  deed  (AeolMte  on  itefaoe  is  a  mortgage  muH  le 
iHear  and  eatisfaisUm/. 

Argument  to  sapport  that  role  of  law  is  uaaecessary,  as  it  is  well  settled  bj 
Atttbority ;  bat  the  evidenoe  to  prove  the  agreement  ought  to  be  clear  aad  satis- 
factory, as  the  rule  is  one  of  an  exceptional  character  in  the  law  of  evidence. 
Unquestionably  the  issue  in  this  case  depends  entirely  upon  the  credit  to  be 
.given  to  the  party  who  made  the  conveyances,  in  a  case  where  he  is  not  cor- 
roborated  by  any  act  or  word  done  or  spoken  by  the  other  party. 

§  513.  Where  the  fact  that  a  deed  absolute  on  its  face  is  a  mortgage  is  estab- 
lished by  one  witness  only^  his  testimony  needs  confirmation  hy  corroborating  testi- 
^mony. 

Attempt  is  m.ade  to  show  that  he  is  corroborated  by  certain  circumstance 
in  the  case<  but  the  circumstances  relied  upon  are  too  remote  or  too  slight,  in 
the  judgment  of  the  court,  to  have  any  substantial  weight  in  that  regard. 
They  are  as  follows:  1.  That  friendly  relations  had  existed  between  the  par- 
ties for  many  years;  but  it  is  difficult  to  see  how  that  fact  tends  to  show  that 
it  was  agreed  between  them  that  a  deed  absolute  on  its  face  should  be  held 
merely  as  a  security  for  money  loaned,  and  that  the  grantor  might  redeem  the 
same  at  any  future  period  of  time  during  his  natural  life.  Woodman  admits  that 
he  was  buying  and  selling  land-warrants  and  lands  during  that  period,  and  it  is 
not  unreasonable  to  suppose  that  he  would  be  as  ready  and  wilting  to  sell  to  a 
friend  as  to  a  stranger,  especially  as  it  appears  that  the  lands  in  question* cost 
him  only  about  $1  per  acre.  Having  purchased  the  land  cheaply,  it  is  quite  as 
probable  that  he  might  be  willing  to  give  his  friend  a  good  bargain  for  prompt 
payment,  as  that  his  friend  should  agree  to  allow  him  an  indefinite  and  unlim- 
ited right  of  redemption  in  the  lands.  2.  That  the  grantee  paid  the  taxes. 
The  only  evidence  of  that  fact  is  found  in  his  own  testimony,  and  if  credit  is 
not  given  to  the  witness,  the  fact  is  not  established.  Payment  of  the  taxes,  if 
made  by  the  grantor,  could  have  easily  been  proved,  but  the  fact,  if  established, 
would  not  amount  to  much,  as  persons  holding  western  lands  frequently  employ 
agents  to  pay  their  taxes.  3.  That  the  grantee  retained  the  possession  of  the 
original  deeds.  The  fact  as  shown  in  evidence  is,  that  the  grantee  did  not 
have  the  deed  first  described.  On  the  contrary,  it  was  sent  to  the  registry  of 
deeds,  where  it  remained  for  a  long  time.  True,  he  states  in  his  deposition 
that  the  deeds  were  returned  to  him  as  soon  as  they  were  recorded,  and  that 
they  were  retained  by  him,  and  remained  in  his  possession  until  the  appoint- 
ment of  his  assignees,  bat  it  appears  from  the  deposition  of  Augustine  Jones, 
that  Woodman,  in  August,  1870,  told  him  that  the  deed^  were  in  the  office  of 
the  registry  of  deeds  in  Iowa,  and  that  he  would  send  for  them,  and  that  at  a 
subsequent  time,  when  the  witness  called  for  the  deeds,  he  told  him  that  they 
had  not  arrived.  Superadded  to  that  is  the  letter  of  Woodman  to  that  wit- 
ness, dated  September  8,  1870,  in  which  he  states  that  he  has  received  "  the 
original  deed  from  me  to  Governor  Andrew  of  the  Shelby  county  land,  which 
I  inclose  to  you  with  two  canceled  agreements "  therein  described,  showing 
that  the  pretense  that  he  had  the  deeds  in  his  possession  all  the  time  is 
tinfonnded.  Such  a  pretense  is  invoked  as  showing  that  the  deeds  were  under 
his  control  as  the  real  owner  of  the  property,  but  the  pretense  being  disproved, 
it  tends  to  discredit  the  witness,  instead  of  confirming  his  testimony.  Had  he 
retained  the  deeds,  as  the  pretense  is  in  his  testimony,  something  doubtless 
might  be  inferred  from  that  circumstance  in  support  of  the  theory  of  the  com- 
plainants ;  but  he  having  set  up  that  theory  in  his  examination  in  chief,  and  the 
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pretense  being  disproved,  it  rauiA  be  assamed  that  the  circarastaaoe  tends  to- 
discredit  the  grantor  as  a  witness^  especially  as  it  is  not  shown  by  any  othes 
witness  that  he  ever  claimed  any  interest  in  the  land  daring  the  life-time  of  the 
grantee,  or  that  the  grantee  ever  in  any  way  leeogaized  the  pretense  that  he 
bad  any  intere^  in  the  lands. 

Nothing  certainly  can  be  inferred  in  support  of  the  theory  of  the  e<»zipiaiah 
ants  from  the  character  of  the  snpposed  transaction,  as  the  story  is  quite  im- 
probable on  its  face.  It  is  that  the  grantor  execnted  an  absolute  deed  of  lands, 
pat  it  on  record  withoot  the  knowledge  of  the  grantee,  and  kept  it  a  secret 
from  him  for  the  period  of  three  years,  without  anything  to  show  that  the  deed 
was  not  what  it  purported  to  be,  both  of  the  parties  having  experience  as  coU'- 
veyanoers,  and  being  well  aware  of  the  necessity  of  a  defeasance  of  somekindi 
and  that  the  same  condition  of  things  was  continued  four  years  longer,  after 
the  grantee  was  informed  of  the  conveyance,  without  any  step  being  taken  by 
either  party  to  supply  the  omission.  Such  men,  whether  friends  or  not,  wooid 
not  be  likely  to  leave  their  rights  in  such  uncertainty.  Much  strength  iS' 
added  to  that  view  from  the  fact  that  the  grantor,  from  September,  1866,  to 
March  20,  1867,  was  not  indebted  to  the  grantee  at  all,  and  yet,  as  the  theory^ 
of  the  complainant  is,  the  title  was  allowed  to  stand  in  the  name  of  the  grantee 
as  a  security  for  indebtedness,  when  nothing  was  due  to  the  party  holding  the 
absolute  estate.  Debtors  are  frequently  negligent  in  procuring  a  renewal  of 
an  expiring  defeasance  in  cases  where  they  have  been  in  fault  in  not  making 
the  stipulated  payments  to  their  creditor,  but  when  the  whole  incumbrance  is 
paid,  they  are  much  less  likely  to  remain  quiet  without  some  written  assuraiio^ 
that  their  rights  will  be  respected. 

Administration  on  the  estate  of  the  grantee  was  first  granted  to  WilUana 
Sogerg,  and  it  appears  that  the  grantor  in  those  deeds  was  one  of  the  appraia- 
ere.  Jones  was  the  other,  and  be  testifies  that  Woodman  never,  in  any  of 
their  consultations,  stated  that  his  notes  to  the  intestate  were  in  any  way  sh- 
eared, and  it  does  not  appear  that  be  made  any  such  disclosure  when,  at  a 
subsequent  period,  he  was  appointed  administrator  de  bonis  of  the  same  estate* 
In  his  deposition  he  states  that  when  th^e  deeds  were  executed  be  was 
indebted  to  the  grantee  in  the  sum  before  mentioned,  which  was  secured  by  the 
conveyances;  but  Jones  says  that  in  their  conferences  as  appraisers,  be  never 
mentioned  that  the  notes  were  secured ;  that  he  did  say,  at  another  time,  that 
the  deeds  were  given  to  secure  the  sum  of  $7,000,  and  that  it  was  agreed,  at 
the  time  the  deeds  were  made,  that  they  should  be  security  for  that  sum.  Con- 
tradictory statements  are  certainly  calculated  to  impair  the  credit  of  a  witness; 
and  it  is  clear  that  the  statement  that  such  an  agreement  was  made  at  the  time 
the  deeds  were  made  is  utterly  inconsistent  with  his  testimony,  given  in  the 
case,  that  the  grantee  did  not  have  any  knowledge  of  the  deeds  for  three  years 
after  they  were  made  and  forwarded  to  be  recorded.  His  statements  also  to 
Jones  are  inconsistent  with  each  other,  as  at  another  time  be  told  him  that  the 
land  conveyed  was  worth  just  about  $8,000,  which  was  the  amount  borrowed 
of  the  grantee,  and  that  after  1860  he  never  owed  the  grantee  less  than  that 
amount,  which  cannot  be  true  if  be  is  to  be  believed,  as  he  testifies  that  he  owed 
kim  nothing  from  September,  1866,  to  March  20, 1867,  as  before  explained.  H» 
is  also  contradicted  in  other  particulars.  Ue  told  Jones  he  paid  the  interest 
wgnlarly,  that  be  took  no  reoei(>ts,  and  that  the  oc^es  with  the  indorsements 
U  intOTQSt  were  all  destroyed.    Interest  was  not  paid  as  there  stated,  as  coft- 
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olusively  appears  from  the  letter  of  the  grantee,  dated  December,  1862,  to  the 
grantor,  which  is  an  exhibit  in  the  case.  When  cross-examined  in  respect  to  those 
exhibits,  Woodman  admitted  that  they  showed  that  he  did  not  pay  interest 
from  December  1,  1862,  to  March,  1867,  a  period  of  more  than  four  years.  Im- 
portant parts  of  the  relation  he  gives  of  his  dealings  with  the  grantee  are 
materially  erroneous,  if  not  wilfully  false.  He  claims  that  his  exhibit  of  those 
matters  is  taken  from  his  note-book,  and  that  the  statement  shows  the  trae 
state  of  his  indebtedness;  but  the  administrator  produces  a  large  number  of  notes 
and  checks  to  the  amount  of  $1,300,  to  which  the  witness  does  not  allude  in  his 
account,  which  goes  very  far  to  show  that  no  reliance  can  be  placed  in  his  state- 
ments as  to  ttneir  dealings,  or  the  amount  he  owed  the  grantee  when  the  deeds 
\vere  given.  Witnesses  are  no  longer  excluded  on  account  of  interest  in  the  event 
of  the  suit,  but  the  proof  of  interest  affects  the  credit  of  the  witness  now  as  we!l 
as  before,  the  passage  of  the  act  not  changing  the  rule  in  that  regard,  as  it  shows 
that  the  witness  is  not  impartial,  that  he  has  a  motive  to  color  his  statements 
or  to  suppress  the  truth,  or  to  state  what  is  false. 

'  §  513.  The  veracity  and  impartiality  of  a  witness  may  be  considered  as 
ejected  by  his  interest 

Woodman  is  not  impartial,  though  decreed  to  be  a  bankrupt  before  he  testi- 
fied, as  he  was  a  defaulter  to  a  large  amount  to  the  estate  of  the  deceased 
grantee,  from  which  he  could  not  obtain  a  discbarge  in  the  bankrupt  court 
Ko  debt  created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his  de- 
falcation as  a  public  officer,  or  while  acting  in  any  fiduciary  character,  can  be 
discharged  by  the  bankrupt  court  in  any  case.  14  Stat,  at  Large,  533.  As 
administrator  of  the  estate,  he  is  a  defaulter  to  the  amount  of  $6,759.39,  for 
which  he  cannot  be  discharged  under  the  bankrupt  act;  but  if  he  can  establish 
the  theory  that  those  deeds  are  mortgages,  and  compel  the  legal  representatives 
to  get  the  pay  for  the  claim  out  of  those  lands,  he  will  be  relieved  fromi  that 
liability  and  embarrassment. 

§  514.  The  denial  of  an  ansioer^  though  not  strictly  evidence^  is  entitled  to  a 
certain  weight 

Something  also  is  due  to  the  absolute  denials  of  the  answer,  in  which  the  re- 
spondents not  only  deny  that  the  real  estate  was  conveyed  as  a  security  for  any 
indebtedness,  but  aver  their  belief  that  the  deeds  were  made  as  absolute  con- 
veyances and  not  as  a  security.  Administrators  and  heirs  cannot  be  supposed, 
in  such  a  case,  to  have  personal  knowledge  upon  the  subject,  but  the  decision 
of  the  supreme  court  warrants  the  conclusion  that  in  such  a  case  the  complain- 
ant is  not  entitled  to  decree  upon  the  uncorroborated  testimony  of  a  single  wit- 
ness, certainly  not  unless  his  statements  are  positive  and  the  witness  appears  to 
be  without  bias,  prejudice  or  interest  adverse  to  the  respondent.  Carpenter  v. 
Providence  Washington  Ins.  Co.,  4  How.,  218.  Grave  doubts  are  entertained 
whether  a  decree  in  such  a  case  ought  ever  to  be  made  upon  the  uncorroborated 
testimony  of  the  grantor;  but  it  is  not  necessary  to  decide  that  point,  as  the  court 
is  clearly  of  opinion  that  such  a  decree  ought  not  to  be  made  where  it  appears 
that  the  witness  is  interested  adversely  to  the  respondent,  is  contradicted  by 
another  witness,  and  has  himself  given  false  and  contradictory  accounts  of  vari- 
ous matters  material  to  the  issue,  and  especially  where  it  appears  that  the 
claim  has  been  long  delayed  and  was  never  made  in  the  life-time  of  the  grantee. 
Claims  of  the  kind  are  easily  made,  and  unless  full  proof  is  required  to  sustain 
them,  it  is  to  be  feared  that  the  estates  of  dead  men  will  afford  much  less  com- 
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fort  and  support  to  their  widows  and  minor,  children  than  the  decedents  sup- 
posed the  estates  would,  while  they  were  expending  their  strength  in  toil  and 
industry  to  earn  and  save  the  property  for  that  purpose.  Decree  reversed  and 
bill  dismissed  with  costs. 

BENTLEY  v.  PHELPa 
(CiTcuit  Court  for  Massachusetts:  2  Woodbury  Sc  Minot,  426-449.    1847.) 

Statement  of  Factts. —  Proceeding  in  equity  alleging  a  mortgage  of  the  prem- 
ises by  the  mother-in-law  of  complainant  to  the  respondent,  to  secure  a  debt  of 
$165;  that  the  same  was  paid,  but  immediately  afterwards  she  borrowed  $567 
from  said  Phelps,  to  secure  the  payment  whereof  she  deeded  the  property  to 
said  Phelps  absolutely,  though  the  intention  was  merely  to  mortgage  the  same. 
That  from  1827,  the  date  of  the  latter  mortgage,  until  1841  said  mother-in-law 
of  complainant  and  her  administratrix  occupied  said  premises,  when  said  Phelps 
ejected  her  from  the  premises,  claiming  to  hold  as  owner  in  fee;  that  during  all 
those  years  Phelps  received  the  interest  on  the  debt  regularly,  and  also  part 
payments  thereof,  so  that  the  same  is  now  but  $450.  The  answer  of  respond- 
ent controverting  these  facts  is  set  forth  in  the  opinion.  This  action  is 
brought  by  Bentley  and  his  wife^  the  daughter  of  the  original  mortgagor,  for 
possession. 

Opinion  by  Woodbury,  J. 

The  task  of  the  court  in  settling  the  leading  facts  in  this  case  is  embarrass- 
ing; Dot  so  much  from  the  doubt  how  the  balance  of  the  testimony  stands  on 
the  face  of  it,  as  from  the  great  errors  in  memory  which  the  collisions  of  the 
testimony  disclose,  if  not  some  more  painful  conclusions  in  respect  to  portions 
of  the  answer.  As  some  apology  for  the  respondent,  however,  the  transaction 
is  one  obscured  by  time,  a  whole  generation  having  passed  since  the  deed  in 
controversy  was  given ;  the  only  witnesses  are  also  very  aged,  and  some  of 
them  nearly  related  to  the  complainants;  and  the  respondent  himself,  after 
twenty  years,  would  naturally  rely  more  on  the  written  papers  as  to  what  the 
transaction  really  was  than* on  any  obscure  or  imperfect  recollections  of  any- 
thing dififering  from  them.  Under  all  these  considerations,  the  case  is  likely  to 
ba  surrounded  with  some  doubt  in  respect  to  such  reniote  facts;  and  this  would 
bd  peculiarly  so  from. various  circumstances,  being  not  reconcilable  with  the 
hypothesis  assumed  on  the  one  side  or  the  other,  and  there  being  two  or  three 
important  and  direct  contradictions  between  the  answer  and  the  witnesses. 
But  the  latter,  beside  their  number,  seem  the  most  strongly  sustained  by  some 
of  the  written  documents.  These  last  are  less  forgetful  than  men,  less  open 
to  improper  influences,  and,  if  tampered  with,  less  able  to  conceal  it;  and  the 
facts  compel  me  to  say  that  they  tend  in  the  main  directly  to  support  the  posi- 
tions of  the  complainants.  An  analysis  of  the  evidence  will  show  how  this 
matter  really  stands. 

The  material  facts  admitted  should  be  distinguished  from  those  which  are 
controverted,  as  the  former  alone  possess  much  weight  independent  of  the 
others.  Those  which  are  material  in  deciding  whether  the  deed  of  1827  was 
intended  to  be  a  mortgage  between  Mrs.  Jones  and  Dr.  Phelps,  and  which  are  ad- 
mitted on  both  sides,  consist,  first,  of  the  continued  possession  of  the  premises 
by  Mrs.  Jones,  or  others  under  her,  from  that  time  till  her  death,  in  1832,  and 
a  hke  possession  by  Mrs.  McLean,  the  guardian  of  her  daughter  and  heir,  from 
that  time  till  1841.    Next,  it  is  the  relation  of  borrower  and  lender,  which  had 
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existed  between  these  parties  from  1834  up  to  the  date  of  that  deed,  if  no 
longer.  Finally,  it  is  the  exercise  of  all  acts  of  ownership  by  Mrs.  Jones  and 
the  gnardian.in  letting  the  premises  to  others  or  making  any  temporary  repairs 
from  1827  to  1841 ;  and  the  absence  of  any  by  the  respondent,  except  the  lease 
to  Mrs.  Jones  for  one  year  at  the  commencement  of  A.  D.  1872. 

The  next  material  facts  controverted  will  next  be  considered.  They  are: 
1.  The  value  of  the  property  in  1827  as  compared  with  the  consideration  set 
up  for  a  sale,  whether  much  more  or  not.  2.  The  payment  of  money  to  the 
respondent  by  Mrs^  Jones  and  Mrs.  McLean,  and  the  receipt  of  it  by  him  dar- 
ing that  period,  whether  as  interest  on  a  mortgage,  or  rent  on  a  bona  fide  lease 
of  what  be  had  boagfat  absolutely.  8.  The  actual  execution  of  a  defeasance 
to  Mrs.  Jones  in  1837,  with  a  view  of  making  the  deed  from  her  a  mortgage. 
4.  The  admissions  by  the  respondent,  or  not,  that  it  was  intended  to  be  a 
mortgage,  and  was  so  considered  by  him,  as  well  as  by  Mrs.  Jones  and  Mrs. 
McLean.  8.  The  oonttnuanioe  of  the  relation  of  borrower  and  lender  even  in 
8ttid  after  18S7. 

Now,  in  respeet  to  these  controverted  fticts,  there  were  generally  on  the  side  of 
the  respondent  no  witnesses  and  no  evidence,  but  his  own  oath  in  his  answer;  and 
it  oQgbt  to  be  added,  some  prima  faeis  presumption  in  his  favor,  which  arisen 
from  the  face  of  the  deed  and  lease,  and  of  a  few  of  the  receipts.  But  it  is  to 
be  remembered  that  the  written  papers  of  the  grantee  belonging  to  the  trans- 
action itself,  and  more  especially  the  deed,  are  not  in  a  case  like  this  to  possess 
the  eontrollihg  influence  which  is  imparted  to  them  in  regard  to  most  other 
contracts.  Because  the  truth  of  the  face  of  the  deed  is  the  very  fact  in  con- 
troversy, and  if  its  face  be  at  all  conclusive,  no  mortgage  would  in  any  case 
be  allowed  to  be  proved  either  by  other  writings  or  by  parol  independent  facts 
in  pai%  in  chancery,  any  inore  than  at  law. 

§  51 6,  Facts  %hovbing  a  deed,  absolute  on  its  faee^  to  be  a  mortgage. 

It  is  well  settled,  however,  that  in  chancery,  as  this  case  now  is,  the  parties 
are  allowed  to  show  by  parol  as  well  as  other  writings,  notwithstanding  the 
conveyances  are  absolute  on  their  face,  such  other  facts  as  may  render  it  prob- 
able a  mortgage  was  intended.  And  hence  it  fbflows  that  the  form  of  the 
papers  makes  only  a  prima  faeie  case,  and  is  not  to  stand  against  other  facts 
which  satisfy  the  court  that  in  reality  a  mot^tgage  between  the  parties  was 
probably  contemplated.  The  parol  evidence  is  thus  allowed,  not  to  show  here 
that  the  deed  was  made  absolute  by  mistake  or  accident,  when  it  was  meant 
to  be  oonditional,  but  that  it  was  by  design  made  absolute,  while  in  truth  the 
real  transaction  as  a  mortgage  was  thus  intended  to  be  concealed  or  covered 
up,  or  be  left  to  a  separate  defeasance.  And  the  other  party  undertakes  to  show 
this  from  separate  writings,  or  from  certain  independent  distinct  facts  and 
doings  between  the  grantor  and  grantee,  which  courts  of  chancery  will  con- 
sider and  give  to  them  their  due  weight  in  conjunction  with  the  written  evi- 
dence of  the  deed  the  other  way,  and  the  oath  of  the  party  and  anything  else 
corroborative  on  his  part.  This  course  does  not  conflict  with  the  statute  of 
frauds,  when  it  proves  other  written  papers  making  the  deed  or  mortgage,  or 
adduces  independent  facts  which  show  the  face  of  the  deed  to  contain  a  mis- 
take or  a  fraud,  or  not  the  whole  truth. 

The  first  material  controverted  fact  is  the  value  of  the  premises  compared 
with  the  debt  or  sum  advanced.  The  only  tefitimony  on  this  for  the  respond- 
ent is  from  himself  in  h^  answer.  It  is  that  the  sum  due  to  him  was  $567, 
equal  to  the  full  value  of  the  premises  at  that  time.    There  is  no  other  proof, 
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ezcepii  his  oath  and  the  oonsideration  named  in  the  deed,  that  Mrs.  Jones  then 
even  owed  him  so  mach  as  $567,  by  $150  or  $200.  The  previous  notes  and 
advaaees  fall  short  of  this  consideration  to  that  extent,  and  no  note  or  receipt^ 
or  witness,  except  as  aforesaid,  shows  anything,  either  more  or  less.  The  bill 
in  this  respect,  and  in  one  or  two  others,  varies  from  the  proof,  though  not  so 
as  to  require  amendment.  Inclining  on  the  weight  of  the  testimony,  however, 
to  hold  that  the  true  sum  was  $537,  for  the  purpose  of  this  inquiry,  and  to  be 
composed  of  $357  old  debt  and  $200  new,  there  is  the  positive  testimony  of 
two  witnesses  against  his  answer  as  to  the  value  being  no  gr6ater.  They  show 
that  this  sum  was  not  equal  to  more  than  half  or  one-third  the  value  of  the 
premises.  Mrs.  McLean  had  bought  them  ten  or  twelve  years  previous,  and 
given  $1y300  for  them.  Mrs.  Jones  had,  in  the  year  before  this  conveyance^ 
expended  on  them  in  repairs  $180  more,  with  money  borrowed  of  Phelps.  Be- 
fore those  repairs,  Mrs.  McLean  testifies  they  were  worth  $1,300,  and  are  now,  A. 
D.  1846,  worth  $1,600  to  $2,000;  and  Mr.  BjU  swears  they  are  now  worth  $U000. 
From  ajl  this,  however  meagre,  compared  with  what  eould  be  proved  on  either 
«de,  and  probably  would  be,  if  this  was  not  correct,  little  doubt  exists  that,  in 
1827,  the  premises  were  worth  from  twice  to  three  times  the  consideration 
paid;  and  this  fact,  therefore,  raises  a  strong  presumption  in  equity  that  the 
transaction  was  a  mortgage,  and  not  an  absolute  sale.  One  party  will  not 
readily  be  presumed  so  foolish  as  to  sell  outright  for  half  or  one-third  what  his 
property  is  worth ;  nor  the  other  so  uncoosQiooabie  as  to  buy  at  that  depre- 
ciation, when  other  circumstances  combine  with  this  to  render  the  sale  a  mort- 
gage, and  thus  make  both  behave  naturally  and  justly. 

But  there  is  another  piece  of  testimony  still  more  striking  connected  with 
the  income  derived  from  this  property,  and  thus  showing  something  as  to  its 
trae  value.  Beside  the  land,  which  has  been  made  in  argument  the  basis  of 
iti  value,  buildings  existed,  which  were  rented  by  Mrs.  Jones  for  $120  a  yeaif 
once,  by  Mrs.  McLean  for  $200  once,  $175  once,  and  $150;  and  by  Phelps  once 
at  $156.  Now  the  value  at  this  rent  would  be  not  merely  the  four  hundred 
feet  of  land,  but  buildings,  which,  though  old,  had  been  well  repaired  by  the 
money  borrowed  of  Phelps,  and  rented  at  the  rate  of  six  per  cent,  on  a  capital 
of  from  $3,200  to  $2,400.  This  is  subject  to  some  deductions  for  insurance^ 
taxes,  etc.,  but  still  increases  the  improbability  of  an  absolute  sale  for  $567  of 
what  eost  near  twenty  years  before  $1,300,  and  yielded  a  rent  at  least  equal  to 
six  percent,  on  more  than  $2,000.  On  the  hypothesis  that  this  was  an  abso^ 
lute  sale,  Mrs.  Jones  parted  with  premises  for  a  sum  whose  interest  was  only 
IM.02,  which  yielded  her  an  interest  or  income  at  that  time  at  least  of  $150 
yearly,  or  from  four  to  five  hundred  per  cent.  more.  But  supposing  it  was 
done  in  the  form  of  an  absolute  sale  merely  to  secure  the  payment  of  her  debt 
sad  interest,  and  to  prevent  any  creditor  of  hers  from  attaching  the  equity  of 
ledeisption,  as  Mrs.  McLean  testifies  Phelps  admitted  to  her,  and  the  transac- 
tion becomes  more  natural  and  explicable  on  ordinary  principles;  and  is  another 
pieeeof  corroborative  testimony  that  the  equity  of  redemption  was  considered 
worth  something,  and  the  sum  loaned  by  no  means  equal  to  the  value  of  the 
prMuises;  otherwise,  a  resort  to  this  course  to  prevent  attachment  would  not 
have  been  thought  necessary. 

The  next  controverted  fact  as  to  the  subsequent  payments,  whether  for  inter- 
est or  rent,  is  very  material,  because,  if  actually  paid  and  received  as  rent,  it 
woqU  indicate  that  an  absolute  sale  had  been  intended  to  be  made.  Whereas, 
if  the  paymeota  were  for  interest,  they  woold  furaish  stroi^  evidence  that  a^ 
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mortgage  was  understood  to  be  existing,  and  meant  to  exist,  rather  than  a  sale. 
The  very  first  payment  which  appears  in  the  evidence  to  have  been  made  by 
Mrs.  Jones  was  August  6,  1827,  or  about  seven  months  after  the  deed  was  exe- 
cuted, and  is  stated  by  Phelps  and  entered  originally  on  the  back  of  the  dupli- 
cate lease  in  his  possession,  without  saying  whether  it  was  for  interest  or  rent 
I  say  originally,  not  merely  from  the  appearances  of  the  paper,  the  color  of  the 
ink,  and  the  punctuation,  but  the  positive  evidence  of  three  witnesses,  who  are 
experts  as  to  handwriting,  and  are  contradicted  by  none  on  the  part  of  the  re- 
spondent, but  are  sustained  by  the  appearances  on  the  paper  just  referred  to. 
Such  alterations  may  have  been  made  at  the  time  and  by  assent  of  parties, 
and  diJQferent  colors  in  the  ink  may  exist  in  the  same  writing,  by  dipping  a  pen 
deeper.  Hence  I  did  not  and  do  not  now  think  it  expedient  to  decide  such  a 
question  without  proof  dehors.  That  proof  is  very  direct  and  strong.  The 
apparent  alterations,  too,  are  all  in  such  parts,  and  such  only,  as  to  affect  this 
question  in  dispute;  and  however  disagreeable  it  may  be  to  find  this  matter 
unexplained,  my  duty  is  now  merely  to  follow  where  the  positive  evidence  re- 
quires me  to  go.  This  evidence  is,  that  a  manifest  alteration  has  since  been 
made  in  this  first  written  receipt  by  some  person,  adding  the  words  "rent  "and 
*' lease."  So  in  the  next  receipt  on  the  8th  of  October,  neither  "rent",  nor 
"  interest "  was  named  in  that  originally,  but  these  witnesses  testify  that  "  rent " 
has  since  baen  added.  So  again  in  the  receipt  of  January  15,  1828,  and  July 
29th.  Again,  the  receipt  on  the  29th  of  April,  1830,  was  originally  "interest 
to  this  date,"  which  it  is  proved  has  been  erased,  and  "  rent  three  dollars " 
added.  And  October  29,  1830,  "interest"  was  in  the  receipt  at  first,  and  has. 
baen  since  erased  and  "rent"  substituted.  It  is  not  very  probable  that  these 
additions  and  these  erasures  have  baen  made  for  any  purpose  than  to  prevent 
the  inference,  w^hich  would  arise  from  them  as  they  stood  originally,  that  the 
deed  and  lease  had  been  a  mere  mortgage  in  design,  to  secure  the  debt  and  in- 
terest. If  meaning  otherwise,  it  is  probable  that  the  receipts  would  have  been 
originally  in  terms  for  rent,  and  rent  alone;  and  not  as  they  were,  in  no  case, 
for  rent,  but  in  two  of  them  expressly,  ipaissimis  verbis,  for  "interest." 

It  is  not  shown  that  any  person  had  a  motive  to  make  these  alterations  but  the 
respondent,  and  the  receipts  have  been  in  his  possession  till  produced  in  court. 
Apparently,  and  such  is  the  evidence,  ihey  are  alterations  of  a  subsequent  date 
to  the  original  entry,  but  in  the  same  handwriting.  The  court  do  not  decide 
on  the  author  of  them,  or  the  guilt  of  them,  in  this  collateral  inquiry,  for  it  is 
possible  they  were  afterwards  made  by  consent.  But  there  is  no  such  proof, 
and  it  is  enough  to  say  here  on  the  proof  which  exists,  that  as  the  receipts  ap- 
pear to  have  stood  originally,  they  furnished  strong  evidence  that  the  payments 
made  by  Mrs.  Jones  were  as  "  interest,"  and  were  so  received  by  Phelps,  and 
are  thus  a  species  of  evidence,  and  written  evidence,  very  decisive  that  the  re- 
lation of  mortgagor  and  mortgagee  was  understood  and  meant  by  both  parties 
to  continue  between  them. 

Another  circumstance  connected  with  these  payments  by  Mrs.  Jones,  show- 
ing them  to  have  been  for  interest,  is  that  the  nominal  rent  reserved  in  the 
lease  was  $55  per  year,  whereas  the  interest  on  the  $567  she  is  claimed  to  have 
owed  Phelps  in  January,  1827,  is  only  $34.02;  and  on  examination  it  will  be 
found  that  it  was  near  the  amount  of  interest,  and  not  of  the  nominal  rent, 
which  she  paid  yearly  till  the  payment  stopped  in  the  latter  part  of  1830.  They 
exceed  the  amount  of  interest  only  small  fractions,  which  were  probably  added 
for  not  being  made  punctually  at  the  end  of  each  quarter.     The  difference  be- 

188 


PAROL  EVIDENCE  TO  PROVE  AN  ABSOLUTE  DEED  A  MORTGAGE.  §  516. 

tween  that  and  the  nominal  rent  reserved  yearly  is  about  $21,  or  over  one-third 
the  whole  sum,  and  is  hence  the  more  striking  as  a  payment  in  reference  to 
interest  rather  than  rent.  Beside  this,  a  quarter's  interest  is  eight  dollars  and 
a  fraction,  whereas  a  quarter's  rent  would  be  $13.75;  and  the  last  sum  is  not 
in  one  instance,  out  of  the  eleven  payments  made  by  Mrs.  Jones,  the  amount 
paid,  or  anything  within  three  to  four  dollars  of  it,  while  in  six  or  seven  of  the 
eleven  payments  the  amount  was  eight  dollars  and  a  fraction,  diflfering  only  a 
few  cents  from  a  quarter's  interest,  but  falling  short  of  a  quarter's  rent  about 
$5  in  each  of  those  cases. 

Following  the  payments  further,  after  the  death  of  Mrs.  Jones,  the  same  evi- 
dence exists,  in  some  respects,  that  they  were  made  for  interest,  with  some 
additional  corroboration  of  it,  and,  on  the  contrary,  with  some  counter  data. 
Thus  Mrs.  McLean,  within  a  few  days  after  the  death  of  Mrs.  Jones,  testifies 
that  she  called  on  Dr.  Phelps  as  to  the  premises,  and  he  admitted  they  were 
held  as  mere  security  for  the  payment  of- the  principal  and  such  interest  as 
Hrsw  Jones  bad  not  paid.  When  these  were  satisfied,  he  was  willing  to  re- 
oonvey  them.  He  assented  to  her  continuing  to  occupy  them  as  Mrs.  Jones 
had;  and  she  thereupon  did  occupy  them,  and  at  once  commenced  making  pay* 
ments  on  what  she  considered  the  mortgage  debt. 

Dr.  Phelps,  in  his. answer,  denies  so  much  of  Mrs.  McLean's  testimony  as 
relates  to  there  being  any  mortgage,  and  insists  that  Mrs.  McLean  was  to  re- 
main there  as  if  under  the  lease  to  Mrs.  Jones,  continued  to  her,  and  on  her 
undertaking  to  pay  also  the  arrears  of  rent  due  from  Mrs.  Jones,  and  not  the 
arrears  of  the  mortgage.  In  this  conflict  of  testimony  on  these  points  between 
the  respondent  and  Mrs.  McLean,  it  will  be  necessary  to  turn  to  the  written 
evidence  between  them  as  supporting  either.  The  very  first  receipt  to  Mrs. 
McLean,  September  12,  1832,  the  same  month  her  mother  died,  is  '^  $14.50 
towards  the  interest."  This  receipt  has  been  in  her  possession,  and  has  no 
appearance  of  alteration,  and  is  strong  evidence  of  a  mortgage.  But  the  next 
one,  October  29,  1832,  is  for  $32.50,  '^  being  the  last  quarter's  rent,  and  the  rest 
on  the  debt  due." 

This  is  the  first  mention  of  rent  originally  in  a  receipt  since  the  deed  was 
given  in  A.  D.  1827;  but  this  is  accompanied  by  the  expression  of  "debt  due." 
This  last  expression  would  be  evidence  of  a  mortgage  debt  being  thus  recog- 
nized if  Dr.  Phelps  did  not  insist  it  referred  to  the  debt  due  from  Mrs.  Jones 
for  rent.  Mrs.  McLean,  however,  testifies  it  was  the  debt  due  on  what  she 
considered  as  secured  by  the  deed  of  1827,  and  which  Phelps  told  her  was 
meant  to  be  a  mortgage.  She  is  fortified  in  her  position  not  only  by  the  first 
receipt  having  been  for  interest,  but  by  the  third  receipt,  January  19,  1833, 
which  is  $7.50,  "  the  interest,  and  the  rest,  $8,  on  the  debt,"  the  word  "  inter- 
est "  not  applying  to  rent,  but  to  interest  on  the  mortgage,  and  the  debt  named 
in  connection  with  it  being  probably  the  mortgage  debt.  The  amount  paid 
for  interest  strengthens  this  view,  as,  being  quarterly,  it  would  far  exceed  the 
amount  of  interest  on  Mrs.  Jones'  arrears  for  rent,  even  as  computed  by  Dr. 
Phelps  at  $2i8.18,  principal  and  taxes,  and  would  approach  near  to  the  interest 
on  the  original  debt  of  Mrs.  Jones  for  money  borrowed,  considering  that  a  part 
of  the  principal  had  been  discharged  by  Mrs.  McLean.  The  amount  of  principal 
so  discharged  by  her  within  a  year  and  a  few  months  appears  to  have  exceeded 
$100,  leaving  only  about  $467  debt,  the  interest  on  which,  quarterly,  would  ba  a 
fraction  over  seven  dollars.  Accordingly,  as  a  remarkable  verification  of  her 
statements,  we  find  in  five  or  six  subsequent  cases  that  her  payments  amount  to 
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seven  dollars  each  and  a  fraetion,  or  fifteen  dollars  and  a  fraction,  apparently 
to  oover,  in  the  first  instance,  one  quarter's  interest  on  the  mortgage  debt,  and^ 
in  the  second  instaDce,  two  qoarters,  but  not  at  all  agreeing  with  the  position 
taken  by  the  respondent  as  to  rent 

Zhiring  1833  and  part  of  1834  some  of  the  receipts  speak  of  interest  alone, 
and  some  of  interest  and  debt,  some  rent  and  interest,  and  some  rent  alone* 
But  in  July  23,  1834,  Dr.  Phelps  gives  a  receipt  in  a  still  more  striking  form, 
for  a  certain  amount,  '^  being  the  interest  and  $14  on  the  principal,  which 
leaves  now  due  me  $450."  This  indicates  in  its  terms  a  mortgage  debt  most 
strongly,  and  agrees  with  what  would  then  be  the  amount  of  that  debt,  re- 
duceil  as  before  mentioned,  and  not  with  any  debt  of  Mrs.  Jones  for  rent 
alone.  Furthermore,  Mrs*  McLean  testifies  it  was  given  on  her  request  to  have 
a  statement  of  the  amount  due  on  the  loan  to  Mrs.  Jones  secured  by  mort* 
gage.  Numerous  subsequent  receipts  to  Mrs.  McLean  are  all  for  ^*  interest,"  or 
"interest  and  principal,"  or  "rent  and  interest,"  or  "principal,"  or  "rent  or 
interest,"  considering  it  the  same  in  at  least  three  of  the  receipts.  They  con- 
tinue down  to  1839,  and  as  the  principal  debt  had  become  still  further  reduced^ 
the  quarter's  interest  is  only  $6.50,  or  |»6.25,  instead  of  $7  and  a  fraction,  or  $8 
and  a  fraction,  indicating  in  this  way  again,  that  the  payment  was  not  as  a 
laere  tenant  for  a  fixed  rent  as  rent,  but  the  payment  of  interest  as  a  debtor^ 
or  for  a  debt,  and  hence  varying  in  amount  as  the  principal  debt  varied.  It  is 
also  a  remarkable  circumstance  that  not  one  of  all  these  payments  during  four- 
teen years  corresponds  in  amount  annually,  semi-annually  or  quarterly  with 
the  nominal  rent  reserved  of  $55  per  year,  or  with  the  $100  per  year,  nearer  its 
true  value  as  rent,  but  most  of  them  correspond  with  the  interest  on  the 
mortgage,  indicating  that  as  the  guide  and  standard  in  the  minds  of  both 
parties. 

The  next  controverted  fact  bearing  on  the  question  whether  the  deed  of  Jan- 
nary,  1827,  was  intended  to  be  a  mortgage  is  the  actual  execution  of  a  defeas- 
ance in  writing  testified  to  be  admitted  by  Phelps,  to  have  been  made  and  filed 
away  with  the  deed,  so  that  in  case  of  bis  or  Mrs.  Jones'  death  written  evi- 
dence of  the  designs  of  the  parties  might  exist.  In  relation  to  this  fact  there 
is  on  the  one  side  the  denial  of  Phelps  under  oath,  and  against  it  the  express 
testimony  of  Bell  and  Mrs.  McLean  as  to  Phelps'  positive  statements  to  that 
effect  in  detail.  It  may  be  proper  to  say  here,  once  for  all,  that  since  Mns.  Mo- 
Lean's  near  relationship  to  the  complainants  would  cause  her  evidence  to  be 
83rutinized  more  closely,  and  especially  where  it  was  contradicted  by  other 
evidence  from  persons  not  related  to  the  opposite  party  nor  interested,  her  evi- 
dence might  in  such  case  require  corroboration  from  others  in  order  to  deserve 
full  credit. 

But  here  she  is  contradicted  only  by  the  party  in  interest,  and  is  fully  sus- 
tained by  another  witness.  In  relation  to  her  and  Mr.  Bell,  as  persons 
a<lvanceii  in  life,  and  hence  excepted  to  as  being  more  frail  in  memory,  it  is 
certain  that  as  to  recent  transactions  such  persons  notice  them  less  and  think 
of  them  less  than  events  in  early  life.  But  if,  as  in  this  case,  they  are  not  deaf 
so  as  to  prevent  hearing,  and  took  a  deep  concern  as  in  a  matter  like  this,  inter- 
esting to  them  and  their  near  friends,  and  profess  to  remember  it,  the  eonfi- 
dence  due  to  them  is  not  to  be  diminished  on  account  of  their  age,  and  should  in 
some  cases  be  greater,  from  their  nearer  approach  to  future  accountability  for 
false  swearing  though  not  actually  in  articulis  mortis.  I  am  bound  then  to 
believe  them  in  this  as  in  other  parts  of  their  evidence,  where  their  recoUeo- 
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ticHis  are  distinct  and  positive,  and  not  impugned  by  any  other  witneiss,  but 
merely  by  the  party  in  interest^  and  sustained  as  they  are  by  mo)t  of  the 
receipts  and  other  facts.  Carpenter  v.  Providence  Washington  Ins.  Co.,  4 
How.^  185. 

It  most  be  considered  proved  that  this  deed,  though  absolute  on  its  face,  was 
made  actually  a  mortgage  by  a  written  defeasance.  Whether  it  was  sealed  or 
Doty  or  bore  date  with  the  deed,  or  was  formally  delivered,  is  not  very  material 
in  equity,  however  it  might  be  in  law.  See  Siiapley  v.  Bangeley,*  1  Woodb.  & 
M.,  213 ;  Brown  v.  Brown,  id.,  325  (§§  47-50,  supra).  But  beside  the  admissions 
of  Phelps  as  to  the  existence  of  such  a  defeasance,  there  are  others  in  respect  to 
tbe  deed  in  1827  having  been  a  mortgage,  testified  to  not  only  by  Bell  and 
Mrs.  McLean,  but  by  Page.  The  latter,  learning  that  the  respondent  bad 
obtained  a  title  to  the  premises,  and  wishing  to  purchase  them,  called  on  him 
for  that  purpose,  after  Mrs.  Jones'  death;  Phelps  explained  that  she  had  beea 
indebted  to  him,  and  wanted  more  money,  and  he  declined  letting  her  have  it 
without  an  absolute  deed,  which  she  gave,  but  if  *'they  paid  the  interest 
promptly,  he  did  not  feel  that  he  had  any  moral  right  to  sell."  If  they  did  not, 
he  should,  but  declined  selling  then.  This  not  only  shows  a  substantial  admis- 
sion to  Page,  such  as  he  made  again  and  again  to  the  other  two  witnesses,  that 
tbe  transaction  was  a  mortgage  in  a  moral  or  equitable  view,  but  admits  tha,t 
tbe  character  of  a  loan  belonged  to  the  money  advanced  in  January,  1827,  as 
irell  as  before.    All  the  receipts  fm*  interest  also  indicate  this  strongly. 

Again,  Phelps  was  not  a  person  wanting  to  buy  in  1827,  any  more  than  ia 
1824;  but  when  hearing  that  Mrs.  Jones  wished  to  borrow,  he  called  on  her  to 
lend  to  ber  the  money,  as  Mrs.  McLean  testifies.  So  in  1827,  his  was  rather 
tbe  character  of  a  person  willing  to  lend  more,  and  actually  doing  it,  on  hav- 
ing the  security  for  it  put  in  a  form  more  safe  and  acceptable  to  him.  This 
fact  is  usually  one  of  the  great  touchstones  whether  a  deed  was  really  meant 
to  be  a  sale  or  a  mortgage.    See  3  Pick.,  483;  Eaton  v.  Whiting,  id.,  491. 

Having  gone  through  with  this  analysis  of  the  testimony  on  what  is  material 
and  controverted,  it  may  be  remarked  generally,  that  in  chancery  money  trans- 
actions are  by  means  of  such  evidence  considered  as  mortgages,  which  are  not 
always  so  at  law.  On  this  see  4  Mason,  444;  Flagg  v.  Mann,  2  Sumn.,  527; 
Shaplcy  v.  Eangeley,  1  Woodb.  &  M.,213;  Almyv.  Wilbur,  2  id.,  371;  3  Pick., 
400;  Jenkins  v.  Eldredge,  8  Story,  291;  Kelleran  v.  Brown,  4  Mass.,  444. 

§  516.  the  statute  of  frauds  does  not  make  such  evidence  inadmissible. 

And  fnrtbermore,  that  the  objection  of  the  statute  of  frauds  does  not  apply 
to  any  of  this  evidence  which  is  in  writing,  or  which  goes  to  prove,  by  parol, 
either  independent  facts  and  not  mere  contradictions  of  the  deed  itself,  or  loss 
of  papers,  or  fraud.  Our  course  is  next  to  review  and  discriminate  what  par- 
ticular facts  are  admitted  or  satisfactorily  proved,  which  tend  to  show  that  the 
deed  of  1827  was  actually  intended  by  the  parties  to  be  a  mortgage,  and  which 
are  by  adjudged  cases  deemed  competent  for  that  purpose  in  a  court  of  equity. 
L  A  defeasance  was  written  and  lodged  with  the  deed,  in  order  to  evince  and 
secnre  that  eflfoct  in  case  of  the  death  of  either  party. 

And  tbe  form  of  an  absolute  deed  was  said  to  be  adopted  not  because  the 
premises  had  been  sold,  but  because  the  equity  of  redemption  might  be  attached 
by  creditors  of  Mrs.  Jones,  if  it  appeared  on  record  as  a  mortgage.  That  such 
evidence  is  competent  in  chancery,  as  tending  to  show  not  only  the  existence  of 
a  defeasance  but  its  loss,  either  by  accident  or  fraud  in  not  producing  it,  the 
cases  are  numerous,  and  even  go  to  the  allowance  of  proof  of  a  promise  to  give 
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such  a  defeasance,  and  the  presumption  of  fraud  or  accident  if  it  was  not  done, 

1  Powell  on  Mort.,  120,  note;  Jones  v.  Stratham,  3  Atk.,  389;  Taylor?^.  Luther, 

2  Sumn.,  228;  id.,  528;  4  Kent  Com.,  143;  1  Paige,  48;  9  Wend.,  237;  Jenk- 
ins V.  Eldredge,  3  Story,  291;  4  Russ.,  425;  4  East,  577,  note;  2  Jac.  &  Walk., 
182.  The  greatest  doubt  under  this  head  is  in  cases  generally  whether  the 
agreement  to  reconvey  in  a  certain  event  was  intendeJ  to  make  the  transaction 
a  mortgage,  .and  was  evidence  of  its  being  so;  or  was  a  mere  special  contract 
to  reconvey  on  condition,  and  hence  not  binding  unless  the  condition  was 
strictly  performed.  If  there  had  been  no  previous  loans  between  the  parties, 
and  the  case  grew  out  of  a  treaty  to  sell  and  buy,  or  the  conditional  agreement 
was  of  subsequent  dale,  the  case  is  usually  not  a  mortgage.  7  Cranch,  237 
(§  457,  supra).  But  if  these,  or  other  strong  facts,  are  the  reverse,  as  here,  the 
inference  is  in  favor  of  its  being  a  mortgage.  10  Sim.,  386;  3  Jurist,  1186;  5 
id.,  114;  4  Kent  Cora.,  143. 

2.  The  next  special  fact  thus  proved  or  admitted,  and  very  material  in  this 
inquiry,  is  that  the  parties  stood  here  in  the  relation  of  lender  and  borrower, 
both  before  and  at  the  time  of  the  execution  of  the  deed  in  1827.  Such  a  cir- 
cumstance is  deemed  very  decisive  in  a  court  of  chancery  that  the  transaction 
was  meant  to  be  a  mortgage.  Fiagg  v.  Mann,  2  Sumn.,  527, 536;  1  IIow.,  358; 
4  John.  Ch.,  167^  and  other  cases  in  Hunter  v.  Marlboro',  2  Woodb.  &  M.,  168; 
Co.  Litt.,  204&  and  note.  Iler  application,  in  1824,  to  a  broker,  and  afterwards 
to  Purkman,  was  not  to  sell  the  premises,  but  mortgage  them ;  and  his  inten- 
tion had  never  been  to  buy,  but  to  make  loan  after  loan  till,  beside  a  mortgage 
at  first  for  what  was  then  advanced,  he  proposed  not  to  buy,  but  to  take  an 
absolute  deed  to  secure  the  whole,  making,  as  he  averred,  a  defeasance  back, 
and  lodging  it  with  the  deed  for  her  security  as  to  the  right  of  redemption. 
Morris  v.  Nixon,  1  How.,  118  (§  483,  supra).  Whenever  the  deed  is  in  fact 
security  for  a  debt,  courts  are  inclined  to  consider  it  a  mortgage.  Porter  v. 
Nelson,  4  N.  XL,  130;  Longuet  v,  Scawen,  1  Ves.  Jr.,  406;  4  Kent  Com.,  158; 

3  Pick.,  483, 491.  The  only  doubt  as  to  the  force  of  this  point  is  the  surrender 
to  Mrs.  Jones  of  her  notes,  and  the  taking  of  no  new  one,  or  a  bond,  or  cove- 
nant to  pay  the  money  advanced  and  due. 

But  if  a  transaction  be  shown  to  have  been  a  mortgage,  a  suit  lies  for  the 
debt,  though  there  be  no  note,  or  bond,  or  express  covenant  to  pay  it.  1  Pow. 
on  Mort.,  16,  note;  id.,  374,  note;  King  v.  King,  3  P.  Wras.,  361.  It  rests  on 
the  whole  evidence,  showing  it  to  be  a  mortgage;  and  if  a  right  to  redeem 
exists,  there  is  a  correlative  right  to  enforce  payment  and  treat  the  case  as  a 
debt  thus  secured.  But  If,  vice  versa^  from  the  nature  of  the  transaction,  there 
is  no  loan,  no  debt,  no  borrowing,  then  there  being  no  debt,  there  is  no  mort- 
gage, and  no  action  lies  to  recover  a  debt.  7  Cranch,  237  (§  457,  supra).  I 
speak  now,  of  course,  of  moneyed  considerations  in  deeds  and  between  the 
parties,  and  not  mortgages  to  secure  against  contingencies  or  liabilities  as  bail, 
or  surety,  or  covenantor.  Nor  do  I  include  what  are  called  Welsh  mortgages, 
because  there  the  mortgagee  enters  at  once  and  takes  the  rents  instead  of  in- 
terest, and  is,  by  agreement  or  distinct  understanding,  to  have  no  remedy  for 
the  principal:  1  Pow.  on  Mort,  374,  note;  Patch  on  Mort.,  22,  29;  3  Atk.,  280. 
But  he  agrees  merely  to.  reconvey  on  its  payment.  Coop.,  189;  5  Br.  P.  C, 
275.  It  is  true,  likewise,  thUt  it  mu^t  have  been  a  mortgage  at  first,  or  ab  ini- 
tio, and  not  by  any  subsequent  parol  agreement.  1  Pow.  on  Mort.,  116,  note; 
id.,  125;  Price  v.  Perrie,  2  Freem.,  258;  Copplestone  v.  Fox  well,  id.,  150;  Ver- 
non V.  Betbell,  2  Eden,  110.    This  case  was  of  that  character,  confessedly  on 
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both  sides  at  first,  in  1824.  And  if  once  a  mortgage  in  any  way,  no  subse- 
quent or  collateral  agreement  to  prevent  a  redemption  is  allowed  to  bar  it;  as 
once  a  mortgage,  it  is  always  a  mortgage  until  a  foreclosure,  regular  and  de- 
signed as  one.     2  Vern.,  520;  1  Eden,  59;  7  Ves.  Jr.,  273;  4  id.,  350. 

Most  of  the  controverted  cases  in  the  books  relate  to  such  as  where  the  sale 
may  have  been  conditional,  but  not  conditional  as  a  mortgage,  without  raising 
the  question  whether  there  was  any  debt.  1  P.  Wms.,  270;  3  id.,  3G0;  1  Ves., 
406;  2  Alk.,  496;  2  Ball  &  Beat,  278.  That,  however,  is  not  the  point  here; 
the  sale  here  being  clearly  absolute,  if  it  is  not  a  mortgage.  In  such  cases, 
seldom  if  ever,  would  the  grantee  be  compelled  to  resort  to  a  suit  for  the  debt, 
as  the  very  transaction  usually  implies  that  the  land  is  worth  more  than  the 
debt,  else  the  form  of  an  absolute  sale  would  not  be  resorted  to,  so  as  to  try  to 
prevent  a  redemption.  But  if  the  premises  actually  prove  to  be  worth  less 
than  the  real  debt,  and  all  the  facts  indicate  the  deed  to  have  been  a  mort(;rage, 
and  so  understood  by  the  grantor  as  well  as  the  grantee,  T  see  no  good  reason 
on  principle,  except  in  the  case  of  Welsh  mortgages,  why  the  grantor  as  mort- 
gagor should  not  be  liable  to  pay  any  balance  not  discharged  by  the  value  of 
the  land.  1  Pow.  on  Mort,  373,  note;  Robinson  v.  Cropsey,  2  Edw.  Ch.,  138; 
2  BsUl  &  Beat.,  274;  Kelleran  v.  Brown,  4  Mass.,  444. 

3.  The  next  material  fact  proved  here,  and  which  bears  strongly  on  the  ques- 
tion whether  the  deed  of  1827  was  intended  as  a  mortgage  or  not,  is  that  the 
value  of  the  land  and  buildings  was,  on  all  the  evidence,  double  if  not  treble 
the  consideration  or  debt  due  from  Mrs.  Jones.  This  has  before  been  illustrated 
both  by  the  prices  given  for  them,  and  the  opinions  of  those  well  acquainted 
with  them,  and  also  the  rents  actually  paid  to  Mrs.  Jones,  Mrs.  McLean,  and  in 
some  cases  to  Dr.  Phelps.  The  law  is  very  clear,  for  reasons  before  stated,  that 
such  a  fact  is  very  decisive  to  show  the  transaction  must  really  have  been  meant 
not  to  be  an  absolute  sale.  4  Blackf.,  99;  Lewis  v,  Owen,  1  Ired.  £q.,  290; 
Morris  t;.  Nixon,  1  How.,  118  (§  483,  supra);  Hunter  v.  Marlboro',  2  VVoo;lb. 
&  M.,  168;  Conway  v.  Alexander,  7  Cranch,  241  (§  457,  supra);  Co.  Litt,  204, 
b,  note. 

4.  Next  to  this  in  importance  is  the  fact  of  the  possession  retained  so  long 
by  the  grantor  and  her  heir  after  the  sale.  Remaining  in  her  one  year  under 
a  lease  would  in  some  degree  for  that  year  explain  and  obviate  the  inference 
that  it  was  not  a  sale,  if  the  lease  had  been  for  an  amount  of  rent,  looking 
bona  fideKVkA  real;  that  is,  $150  to  $200,  the  rate  it  had  usually  been  leased  for 
to  others.  But  it  was  for  only  $55  nominally,  and  only  about  $31  per  year  was 
paid  for  the  first  two  or  three  years,  and  after  that  still  less.  This  possession 
was  continued  likewise  for  fourteen  years  by  Mrs.  Jones  and  her  mother,  with- 
oat  any  renewal  in  writing;  and  the  entire  control  over  the  premises  was  thus 
long  exercised  by  them,  and  no  payment  of  over  $34  a  year,  being  about  the 
amount  of  interest  on  the  debt  and  little  over  half  the  nominal  rent,  and  only 
one-fifth  of  the  real  value  of  rent.  During  several  years  the  payments  varied 
bot  little  from  the  true  amount  of  interest  on  the  original  debt. 

The  possession  after  this  formal  sale,  and  this  payment  of  no  higher  rent  than 
the  interest  on  the  original  debt,  are  very  decisive  evidence  that  there  had  been 
no  intention  on  either  side  to  treat  the  matter  as  an  outright  sale  by  one  and 
parchase  by  the  other.  Nor  is  there  the  least  danger  to  the  community  in  such 
a  construction.  For  it  puts  the  trust  estate  in  the  person  occupying,  and  thus 
the  apparent  owner,  and  deceives  nobody  where  the  rights  all  remain  in  the 
original  parties  and  their  heirs,  as  here.     If  third  persons  acquire  interest  with- 
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oat  notice  of  secret  trusts^  that  gives  rise  to  different  considerations  and  new 
equities,  especially  in  respect  to  personal  estate.  But  as  to  real  estate  in  this 
country,  where  registries  exist  for  notice,  they  as  to  third  persons  are  the  best 
guide.     14  Serg.  &  Rawle,  833;  Leland  v.  The  Medora,  2  Woodb.  &  M.,  92. 

5.  In  connection  with  this  is  another  fact  just  adverted  to,  not  only  that  in- 
terest on  the  debt  was  the  amount  paid  quarterly  or  yearly,  and  not  so  much 
as  the  rent  named,  or  one-fourth  of  the  real  value  of  the  rent,  but  it  was  paid 
and  receipted  for  in  writing  as  'interest"  and  not  as  ^'rent"  at  all,  till  after 
Mrs.  Jones'  death,  and  then  of tener  under  the  name  of  "  interest "  than  of 
^'rent."  All  the  evidence  on  this  has  been  explained  at  length,  and  the  at- 
tempt to  obviate  the  force  of  it  in  some  degree  by  alterations  proved  in  such 
receipts  as  remained  in  the  respondent's  possession  from  the  word  '' interest" 
to  *'  rent"  in  some  cases,  and  in  others  adding  *'rent,"  where  the  word  did  not 
exist  before,  evinces  the  importance  attached  to  this  written  confession  of  the 
true  relations  which  existed  between  the  parties.  These  are  pregnant  confes- 
sions, that  the  actual  transaction  originally  was  considered  by  both  parties  as 
a  mortgage.  Preo.  in  Ch.,  517;  1  Madox,  Gh.,  517.  They  are  in  writing  like- 
wise, and  thus  obviate  any  objection  as  to  the  statute  of  frauds.  1  Johns.  Ch., 
273;  16^  Mass.,  621;  and  various  cases  in  Hunter  v.  Marlboro',  2  Woodb.  &  M., 
168. 

6.  There  are  also  various  confessions  of  Phelps  testified  to,  and  satisfactorily 
substantiated  by  the  evidence,  that  the  transaction  was  meant  to  be  a  mere 
security  for  bis  debt. 

7.  Finally,  his  written  memorandum  given  to  Mrs.  McLean  in  1834  of  the 
whole  debt  due  to  him,  and  which,  in  the  ordinary  meaning  of  the  words  after 
the  other  proof  in  this  case,  must  be  considered  as  including  what  remained 
due  on  the  original  consideration  of  the  deed  of  1827,  indicates  the  whole  affair 
to  have  been  a  mortgage.  Nor  could  this  memorandum  apply  to  any  other 
debt  accurately,  such  as  the  arrears  of  rent,  they  being  then  a  sum  much  less. 
But  it  corresponds  nearly  with  the  principal  of  the  mortgage  debt.  So  the 
payments  made  by  Mrs.  McLean  seem  to  have  been  applied  to  the  mortgage 
debt,  and  were  not  on  any  other  claim  as  now  set  up,  else  the  mortgage  debt 
in  the  principal  of  it  would  not  thus  have  been  reduced  about  $100.  Some 
blotting  of  the  word  ^^four"  before  ^'hundred  "  in  this  memorandum, supposed 
to  be  made  since  the  paper  was  filed,  led  to  some  discussion  and  testimony,  but 
it  is  not  deemed  by  the  court  so  important  to  a  correct  decision  of  the  case  as 
to  enlarge  on  it.  But  that  the  word  was  in  fact  four  and  not  five  when  filed, 
all  the  evidence  combines  to  show,  and  Mrs.  McLean  swears  it  was  made  so 
originally  bj^  Dr.  Phelps  himself.  Kor  is  it  possible  to  reconcile  the  reduced 
amount  paid  for  ''rent  or  interest,"  as  the  principal  of  the  debt  was  reduced, 
except  that  both  parties  understood  the  real  rent  to  be  i^id  to  be  graduated  as 
interest  on  the  original  principal,  and  to  fall  as  that  had  been  in  part  dis- 
charged by  Mrs.  McLean,  and  not  some  other  debt  or  principal  for  arrears. 
Enough  of  this  analysis  of  the  particular  facts  proved  or  admitted  which  are 
competent,  and  which  in  equity  entitle  the  plaintiffs  to  judgment. 

Before  closing,  it  may  be  added  that  there  is  one  prominent  reason  running 
through  the  whole  transaction,  which  requires  a  court  of  equity  to  look  on  it 
with  jealousy,  and  to  protect  the  wife  of  the  complainant  and  her  mother,  in 
case  of  doubt,  from  any  imposition  or  loss.  The  mother  was  a  widow,  the 
daughter  a  minor  as  well  as  fatherless,  and  her  guardian  another  widow.  They 
must  be  unskilled  in  business  compared  with  the  respondent,  a  man,  and  famil- 
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iar  with  and  attentive  to  it.  One  strong  proof  of  this  is  the  evidences  of  pay- 
ments by  Mrs.  Jones  being  all  left  in  bis  possession,  and  on  his  copy  of  the 
lease,  instead  of  being,  as  they  should  have  been,  in  her  custody.  He,  too,  was 
a  money  lender,  and  Mrs.  Jones  a  borrower;  she  needy  and  dependent,  and  ho 
possessed  of  considerable  wealth.  This  property,  by  the  evidence  worth  at 
least  from  $1,000  to  $1,500,  under  these  circumstances  goes  into  his  hands  for 
the  payment  or  security  of  only  $565.  Considering  it  as  bsing  then,  on  all 
the  facts  and  law  of  the  case,  as  security  and  by  way  of  mortgage  after  1827,  as 
it  confessedly  was  before,  the  decision  would  still  yield  to  him  all  bis  principal 
and  interest,  and  require  from  the  complainants  the  full  payment  of  everything 
they  owed.  To  do  more  would  evidently  violate  the  original  agreement  of 
the  parties  as  proved  and  admitted,  and  hence  violate  the  law;  and  for  no  pur- 
pose but  to  give  the  respondent  much  more  than  his  debt,  and  take  from 
some  helpless  women  much  more  than  they  owed. 

Let  the  deed  of  1827  be  treated  as  a  mortgage,  and  an  account  be  taken  by 
a  master  of  what  was  due  to  the  respondent,  deducting  rents  and  profits  and 
part  payments,  and  allowing  interest,  permanent  repairs,  and  taxes  paid. 

g  517.  Parol  evidence. —  The  rule  is  well  settled  that  parol  testimony  is  admissible  to  show 
that  a  deed  absolute  on  its  face  was  reaHy  intended  as  security  for  money  loaned.  Peugh  t% 
Davis.*  2  MacArtli.,  14. 

§  51S.  A  deed  absolute  on  its  face  may  be  declared  a  mortgage.  This  is  done  in  those  cases 
only  where  it  becomes  necessary  to  prevent  injustice  through  accident,  mistake  or  fraud. 
Sprigg  V.  Bank  of  Mount  Pleasant,  1  McL.,  884.  890. 

g  519.  Oral  evidence  is  admissible  to  show  that  a  deed  absolute  on  its  face  is  a  mortgage. 
Amory  v.  Lawrence,  8  Cliflf.,  523  (§g94S-957);  Taylor  r.  Luther,*  2  Sumn.,  228.  Where  a 
mortgage  is  given  and  that  mortgage  ia  foreclosed,  and  the  mortgagee  is  the  purchaser,  and 
an  absolute  deed  is  made  to  him,  the  equity  of  redemption  being  foreclosed  by  judicial  pro- 
ceedings, the  proof  ought  to  be  strong  to  make  the  second  deed  a  mortgage.  Such  an  agree- 
ment is  a  naked  promise  to  buy  lands  and  hold  them  for  the  benefit  of  another,  and  cannot 
be  enforced  in  equity.     Rowland  v,  Blake,*  7  Biss.,  40;  7  Otto,  624. 

§  dSO.  The  test> — Whether  a  conveyance  absolute  in  form  be  a  mortgage  or  not  is  a  ques- 
tion that  is  to  be  tested  by  the  inquiry  whether  the  conveyance  was  made  to  secure  the  per- 
fonnance  of  any  act  or  thing.  If  the  transaction  resolves  itself  into  a  security,  whatever 
may  be  its  form,  it  is  in  equity  a  mortgage.  If  it  be  not  a  security,  then  it  may  be  a  condi- 
tional or  an  absolute  purchase.    Flagg  r.  Mann,  2  Sumn.,  588. 

^  621.  The  test  whether  an  absolute  conveyance  constitutes  a  mortgage  in  equity  is  the 
existence  of  a  debt  between  the  parties,  and  tho  execution  of  the  deed  for  the  purpose  of 
securing  it.    Tufts  v.  Tufts,  8  Woodb.  &  M.,  457,  465. 

g  622«  Admissible  on  gronnd  of  ft^and. —  A  deed,  absolute  on  its  face,  may  be  shown  by 
an  independent  agreement  between  the  parties  to  have  been  intended  only  as  a  mortgage. 
Courts  of  equity  will  permit  such  agreements  to  be  set  up  against  the  express  terms  of  the 
deed,  only  on  the  ground  of  fraud ;  considering  it  a  fraudulent  attempt  in  the  mortgagee, 
contrary  to  his  own  express  agreement,  to  convert  a  mortgage  into  an  absolute  deed.  Sprigg 
r.  The  Bank  of  Mount  Pleasant,  14  Pet,  201,  208. 

§  •2<L  The  statute  of  frauds  does  not  stand  in  the  way  of  the  admission  of  said  evidence. 
Tiylor  r.  Luther,*  2  Sumn.,  228. 

i  SSi.  The  grantor  in  such  deed  is  a  competent  witness  to  show  that  it  was  really  intended 
as  a  mortgage,  and  that  the  grantee  knew  it  to  be  so.    Ibid, 

§  hth.  Parol  eridence  of  loose  couversatlons  and  statements  made  by  the  parties  at  the 
time  the  deed  was  made  is  not  admissible  to  prove  that  the  deed,  though  absolute  on  its  face, 
was  only  intended  as  a  mortgage.    Jenkins  v.  Einstein,  3  Biss.,  128,  140. 

g  •Sdk  A  court  of  equity  will  not  change  the  terms  of  an  absolute  deed  unless  the  testimony 
is  of  so  unquestioned  a  character  as  to  satisfy  the  court  that  in  doing  so  it  is  not  doing  an  in- 
justice to  either  party.    Ibid. 

g  «27.  UaderstandiDg  of  parties.—  A  deed  absolute  on  its  face  will  not  be  held  a  mortgage, 
nnkas  such  was  the  understanding  of  the  grantee  as  well  as  the  grantor.  Therefore  where 
one,  being  indebted  to  his  wife's  mother,  executed  a  deed  to  her  absolute  in  form.  Ins  testi- 
mony that  he  inferred  from  her  kindness  to  her  children  that  she  would  be  willing  to  accept 
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the  money  for  the  debt  at  any  time  before  she  should  dispose  of  the  plantation,  was  held  in- 
sufficient to  show  that  the  transfer  was  intended  to  operate  as  a  mortgage,  when  the  granteo 
testified  that  it  was  intended  to  be  an  absolute  transfer  without  the  privilege  of  redemption. 
Jones  V.  Brittan,  1  Voods,  678. 

§  528.  There  must  be  a  debt. —  Where  K.  furnished  money  to  R,  his  son-in-law,  and  took  a 
conveyance  of  a  farm,  and  then  conveyed  to  B.  conditioned  on  the  payment  by  B.  of  a  sum 
equal  to  the  annual  interest  on  the  sum  advanced  during  the  life  of  K.  and  wife,-  it  was  held 
that  the  conveyance  to  K.  was  not  a  mortgage.  The  transaction  shows  that  the  money  was 
not  to  be  repaid  but  was  to  remain,  so  there  was  no  debt  for  any  mortgage  to  secure ;  and 
without  a  mortgage  debt  there  can  be  no  subsisting  mortgage.  At  wood  v.  Kittell,  9  Ben., 
473,  475. 

g  529.  Grantee  has  rights  of  owner. — The  grantee  of  the  legal  title,  whether  the  transac- 
tion be  a  mortgage  or  a  conditional  sale,  may  exercise  all  the  rights  of  an  absolute  owner  as 
to  third  parties.  The  mortgagor's  equity  of  redemption  is  destroyed  by  a  sale  of  the  land  by 
the  mortgagee  to  a  bona  fide  purchaser,  and  the  former  is  limited  to  his  right  against  the 
mortgagee  personally,  the  limitation  whereof  is  six  years  from  and  after  the  discovery  of  the 
fraud.     Wyman  v.  Babcock,*  2  Curt.,  888,     See  g§  478-483. 

§  580.  The  grantor  in  an  absolute  deed  intended  as  a  mortgage  is  bound  by  the  acts  of  his 
mortgagee,  who  is  his  trustee,  in  dealings  for  value  with  third  persons.  Bleecker  v.  Bond, 
8  Wash.,  529,  589. 

§  581.  A  purchaser  with  notice  that  his  grantor,  though  holding  by  an  absolute  conveyance, 
is  nevertheless  a  mortgagee,  acquires  a  defeasible  estate  only.  Such  purchaser  stands  in  place 
of  the  equitable  mortgagee.    Amory  v.  Lawrence,  8  Cliff.,  523  (§§  948-957). 

g  582.  Once  a  mortgage  always  a  mortgage. —  The  parties  cannot,  by  their  agreement  that 
there  shall  be  no  equity  of  redemption  after  a  limited  time,  change  the  rights  of  the  mort- 
gagor.   Flagg  V.  Mann,  2  Sumn.,  538. 

YII.  The  Debt  Secured. 

Summary — Mortgage  vnthout  note  or  bond,  §533.— Paro/  evidence,  g§  534,  5d6.— Mortgage 
for  future  advances,  valid;  statute  otherwise  in  New  Hampshire,  §  535. —  In  Connecticut 
future  advances  mu^t  he  particularly  described,  g  53ft.—  Advances  after  notice  of  incum- 
brances, §  537. 

g  538.  A  mortgage  or  deed  of  trust  is  valid  without  any  bond  or  note,  although  it  purports 
to  secure  a  bond  or  note,  and  substantially  describes  it.  Where  a  bill  is  filed  to  set  aside  such 
a  mortgage,  perhaps  the  mortgage  might  be  reformed  by  a  cross-bill.  Baldwin  v,  Raplee, 
§§539-544. 

§  584.  But  parol  evidence  to  contradict  or  vary  the  terms  of  the  mortgage  should  be  care- 
fully scrutinized  and  should  not  control  the  terms,  unless  it  be  of  the  most  satisfactory  char- 
acter.   Ibid. 

§  535.  A  mortgage  for  future  advances  as  well  as  a  present  indebtedness  is  valid,  unless 
such  a  mortgage  is  prohibited  by  statute,  as  in  New  Hampshire,  where,  by  statute  July  8, 1829, 
a  mortgage  for  future  advances  or  accounts  between  the  parties  is  invalid.  But  under 
this  statute  a  mortgage  is  valid  for  the  part  which  secures  a  debt  due  or  created  at  the  time 
the  mortgage  was  executed.    Leeds  v.  Cameron,  ^§  545-549. 

g  586.  In  Connecticut  a  mortgage  to  secure  future  liabilities,  not  fully  and  specifically  de- 
scribed, is  invalid.  It  is  not  sufficient  that  the  debt  is  of  such  a  character  that  it  might  have 
been  secured  by  the  mortgage  had  it  been  truly  described.    Townsend  v,  Todd,  §§  550,  551. 

§  587.  In  the  absence  of  a  binding  contract  for  future  advances,  a  mortgagee  is  not  secured 
for  advances  made  after  notice  of  subsequent  incumbrances  upon  the  property.  Ripley  v, 
Harris.  g§  552-555. 

§  588.  A  mortgage  given  for  a  definite  sum,  without  specifying  the  liabilities  secured,  may 
be  shown  by  parol  evidence  to  have  been  given  to  indemnify  the  mortgagee  against  his  liability 
as  an  indorser  or  surety  for  the  mortgagor.     Shirras  v.  Caig,  §§  556-558. 

[Notes.—  See  §^  559-568.] 

BALDWIN  V.  RAPLEE. 
(District  Court  for  New  York:  4  Benedict,  433-448.    1870.) 

Opinion  by  Hall,  J. 

Statement  of  Facts. —  This  is  a  bill  in  equity,  filed  by  the  plaintiff,  as  the 
assignee  in  bankruptcy  of  Jefferson  T.  Raplee,  a  bankrupt,  for  the  purpose  of 
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setting  aside  a  mortgage  for  $10,000  and  interest,  executed  by  the  bankrupt  to 
the  defendant  Nehemiah  Raplee,  and  bearing  date  April  14,  1868.  This  mort- 
gage appears  to  have  been  acknowledged,  by  the  bankrupt,  before  Spencer  S. 
Haplee,  a  notary  public,  who  is  a  brother  of  the  bankrupt,  on  the  15th  day  of 
April,  1868;  and  it  was  duly  recorded  on  the  26th  of  July,  1869,  at  8J  o'clock, 
A.  M. ;  —  the  bankrupt,  who  had  for  several  years  been  doing  business  as  an 
individual  banker,  having  failed  and  closed  his  bank  on  the  23d  of  the  same 
month.  By  an  assignment  dated  on  the  24th  of  the  same  month,  the  mortgage 
was  assigned  by  Nehemiah  Eaplee  to  the  defendant  Ira  Raplee,  as  security  for 
a  pre-existing  debt,  due  to  him  from  JeflFerson  T.  Raplee,  and  for  which  Nehe- 
miah Raplee  was  liable  as  his  surety.  The  creditor's  petition  against  Jefferson 
T.  Raplee,  as  an  involuntary  bankrupt,  was  filed  on  the  30th  day  of  July,  1869, 
and  under  that  petition  the  plaintiff  was  duly  appointed  assignee. 

The  mortgage  in  question  was  in  the  form  of  a  deed  or  grant,  with  a  pro- 
vision and  declaration  in  the  following  language,  viz.:  ^'This  grant  is  intended 
as  a  security  for  the  payment  of  the  sum  of  ten  thousand  {lOftOO)  dollars  and 
interest^  according  to  the  condition  of  a  bond  this  day  executed  and  delivered 
by  the  said  Jefferson  T.  Raplee^  party  of  the  first  party  to  the  said  party  of  the 
second  part;  and  this  conveyance  shall  be  void  if  such  payment  be  made  as 
herein  specified."  The  words  of  such  provision  which  are  above  italicised  were 
written,  and  the  others  were  part  of  the  printed  blank  used  in  drawing  the 
mortgage.  The  assignment  to  Ira  Raplee  was  in  form  an  assignment  of  the 
mortgage  "  together  with  the  bond  accompanying  said  mortgage,  and  therein 
referred  to,  and  all  sums  of  money  due  and  to  grow  due  thereon ; "  and  it  con- 
tained a  covenant  that  there  was  unpaid  and  ''  due  on  said  bond  and  mortgage 
the  sum  of  $10,894.18."  The  mortgage  contained  the  usual  power  of  sale,  but 
no  express  covenant  for  the  payment  of  the  money  therein  mentioned. 

The  plaintiff's  bill  alleges  that  the  mortgage  was  executed  on  the  14th  of  April, 
1868,  or  on  some  other  day  between  that  date  and  the  filing  of  the  creditor's 
petition  in  bankruptcy,  as  aforesaid;  that  he  was  informed  by  the  mortgagee, 
and  believed,  that  no  such  bond  as  was  described  in  the  mortgage  was  ever  at 
any  time  delivered  by  the  banjcrupt  to  the  mortgagee;  and  that  the  plaintiff 
did  not  know  of  any  other  or  further  condition  or  terms  of  payment  of  the 
moneys  mentioned  in  said  mortgage.  The  bill  also  alleges  that  the  United 
States  internal  revenue  stamp  affixed  to  said  mortgage  appeared  by  the  record 
thereof  to  have  been  canceled  by  the  bankrupt  on  the  18th  day  of  April,  1868; 
that  no  bond,  such  as  is  described  in  the  mortgage,  had  ever  been  delivered  to 
or  possessed  by  said  Ira  Raplee,  or  been  seen  by  him ;  and  that  the  assignment 
to  said  Ira  was  made  as  collateral  security,  as  aforesaid.  The  bill  further  al- 
leges that  said  mortgage  was  executed  and  delivered  to  the  said  Nehemiah 
Raplee,  as  aforesaid,  when  the  said  bankrupt  was  largely  indebted  to  divers 
persons,  and  insolvent,  and  with  intent  thereby  to  hinder,  delay  and  defraud 
the  creditors  of  the  said  bankrupt ;  and  was  taken  and  received  by  the  said 
Nehemiah  Raplee  with  the  like  intent,  and  with  full  knowledge  of  the  insolv- 
ency of  the  bankrupt,  and  of  his  said  fraudulent  intent;  and  that  it  was  exe- 
cated  and  delivered  by  said  bankrupt  without  any  good  or  valid  consideration 
tvbatever;  and  also  that  the  assignment  of  said  mortgage  to  Ira  Raplee  was 
also  without  any  valuable  consideration,  and  was  received  by  him  with  full 
knowledge  of  the  bankrupt's  insolvency,  and  was  utterly  void  as  against  the 
plaintiff;  but  it  was  not  alleged  that  the  mortgage  was  executed  for  the  pur- 
pose of  giving  a  preference  to  said  Nehemiah  Raplee  over  the  other  creditors 
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of  the  bankrupt,  or  to  defeat  the  object  of  the  bankrupt  act,  or  evade  any  of 
its  provisions;  or  that  it  was  executed  or  accepted  in  fraud  of  that  act. 

The  defendants,  by  their  answer,  admitted  and  stated  the  execution  of  the 
mortgage  on  the  14tb,  and  the  acknowledgment  thereof  on  the  15th  April,  1868; 
the  affixing  and  canceling  of  the  internal  revenue  stamps  on  the  18th  of  the 
same  month;  that  it  was  not  recorded  until  the  25th  day  of  July,  1869;  and 
that  the  assignment  thereof  to  Ira  Raplee  was  executed  on  or  about  the  24th 
day  of  July,  1869.  The  answer  also  admits  that  no  bond  was  delivered  to  Ira 
Raplee  at  the  time  of  the  assignment  of  the  mortgage;  and  it  avers  that  the 
mortgage  was  duly  delivered  by  the  said  Jefferson  T.  Raplee  to  said  Nehemiah, 
on  or  about  the  19th  day  of  Aprils  1868,  The  answer  of  the  defendants,  in 
respect  to  the  allegation  that  no  bond  accompanied  the  mortgage,  and  in  respect 
to  the  consideration  of  the  mortgage,  and  the  debt  it  was  actually  intended  to 
secure,  is  as  follows,  viz.:  '* These  defendants,  further  answering,  aver  and  say, 
and  each  for  himself  says,  the  said  Nehemiah  of  his  own  knowledge^  and  the 
said  Ira  on  information  and  belief,  that,  at  the  time  the  said  mortgage  men- 
tioned was  made,  executed  and  delivered  by  the  said  Jefferson  T.  to  the  said 
!Nehemiah,  in  fact,  no  bond  accompanied  the  same;  that  the  blank  used  in 
preparing  said  mortgage  contained  said  printed  clause  or  words,  but  which  are 
not  expunged  or  erased  at  the  execution  thereof,  through  inadvertence  or  over- 
sight; that,  in  truth  and  in  fact,  the  real  and  true  consideration  of  the  said 
mortgage  was  the  sum  of  $10,000  in  cash,  before  that  time  lent  and  advanced 
to  the  said  Jefferson  T.  by  the  said  Nehemiah,  and  for  which  the  said  Nehe- 
miah th^n  held^  and  ever  since  has  and  still  holds,  the  promissory  note  of  the 
said  Jefferson  T.;  and  to  secure  the  payment  of  the  said  sum  so  lent  and 
advanced,  and  the  said  note,  the  said  mortgage  was  made,  executed  and  deliv- 
ered by  the  said  Jefferson  T.  to  the  said  Nehemiah;  that  no  part  of  said  sum 
so  lent  and  advanced  by  the  said  Nehemiah  to  the  said  Jefferson  T.,  on  the 
said  note  or  any  part  thereof,  has  never  been  paid."  And,  again,  in  another 
part  of  said  answer:  "And  these  defendants,  further  answering,  aver  and  say, 
and  each  for  himself  avers  and  says,  that  he  is  informed,  and  believes,  that  no 
bond  was  ever  executed  to  accompany  the  said  mortgage,  and  the  said  Jefferson 
T.  did  not  execute  such  bond,  and  the  said  Nehemiah,  of  his  own  knowledge, 
avers  and  says  that  it  was  intended  that  the  said  mortgage  should  be  held  as 
security  for  the  payment  of  the  said  sum  of  $10,000,  so  (W  aforesaid  lent  arid 
advanced  by  the  said  Nehemiah  to  said  Jefferson  T.,  and  the  interest  thereon ; 
said  sum  being  represented  by  the  said  note  given  by  the  said  Jefferson  T.  to 
the  said  Nehemiah,  and  which  sum  or  note  has  never  been  paid." 

The  answer  also  alleges  that  the  debt  of  the  bankrupt  to  Ira  Raplee,  in 
respect  to  which  Nehemiah  Raplee  was  liable  as  security  as  aforesaid,  was,  in 
part,  upon  a  note  of  said  bankrupt  for  $5,000,  given  on  or  about  the  4:th  of 
July,  1867,  and  payable  thirty  days  after  that  date;  and  the  remaining  $5,000 
was  upon  a  certificate  of  that  amount  made  by  the  bankrupt,  as  an  individual 
banker,  under  date  of  January  1,  1869,  and  payable  in  current  funds,  with 
semi-annual  interest.  The  defendants  denied  all  knowledge  or  suspicion  of  the 
bankrupt's  insolvency,  and  averred  that  they  had  no  cause  to  believe  he  was 
insolvent,  or  unable  to  pay  his  debts,  until  long  after  said  mortgage  was  exe- 
cuted, and  they  denied  that  it  was  executed  or  accepted  with  the  intent  to 
hinder,  delay  or  defraud  creditors.  There  are  other  allegations  and  admissions 
in  the  bill  and  answer,  but  it  is  not  deemed  necessary  to  refer  to  them  morj 
particularly  in  this  preliminary  statement. 
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Upon  the  taking  of  the  proofs  in  the  case,  Nehemiah  Raplee  was  sworn  as  a 
witness  for  himself  and  his  co-defendant,  and  was  examined  at  length  in 
respect  to  the  execution,  consideration,  delivery  and  purpose  of  the  mortgage 
in  controvers}%    Jefiferson  T.  Raplee,  the  mortgagor,  had  absconded  immedi- 
ately after  his  failure,  and  was  absent  from  the  state,  and  his  father  testified 
that  he  did  not  know  where  he  was,  and,  of  course,  his  testimony  has  not  been 
produced.     Nehemiah  Eaplee's  testimony  is,  in  several  ix)ints,  entirely  incon- 
sistent with  the  allegations  of  his  sworn  answer.     Instead  of  testifying  that 
the  mortgage  was  delivered  on  or  about  the  19th  day  of  April,  1S68,  he  first 
testified  that  it  was  delivered  a  short  time  after  the  10th  of  May,  1868;  and, 
instead  of  testifying  that  the  mortgage  was  given  for  $10,000  in  cash,  pre- 
viously lent  and  advanced  by  him  to  Jefferson  T.  Raplee,  for  which  he  then 
held  his  note,  he  testified  that  the  mortgage  was  given  for  the  transfer  by  him 
to  Jefferson  T.  of  a  mortgage  of  Daniel  Ellis,  to  the  amount  of  $3,446.36,  and 
his,  the  said  Nehemiah's,  check  for  $6,553.77  on  said  Jefferson  T.  Raplee's  bank; 
that  said  mortgage  of  Ellis  was  assigned,  and  said  check  given  and  dated  on 
the  18th  Ma}',  1868,  on  wliich  day  the  mortgage  of  $10,000  was  delivered, 
together  with  a  note  of  Jefferson  T.  Raplee's  for  $10,000,  dated  on  the  10th 
day  of  May,  1868.     The  mortgage,  he  says,  was  given  as  security  for  the  pay- 
ment of  this  note,  dated  more  than  three  weeks  after  the  date  and  alleged 
acknowledgment  of  the  mortgage,  and  more  than  a  week  before  the  date  of  the 
check,  and  of  the  alleged  assignment  of  the  mortgage.     The  note  is  produced, 
and  is  in  the  handwriting  of  Jefferson  T.  Raplee.     The  mortgage  and  the  cer- 
tificate of  acknowledgment,  including  the  date,  are  also  in  his  handwriting. 
The  revenue  stamp  on  the  mortgage  has  on  it  the  date,  **  Apr.  18,  1868,"  with 
initials,"  J.  T.  R."'  and  "  N.  R,"  but  neither  of  these  initials  are  believed  to  be  in 
the  handwriting  of  either  Jefferson  T.  or  Nehemiah  Raplee.     The  certificate  of 
acknowledgment  is  signed  by  Spencer  S.  Raplee,  the  brother  of  Jefferson.     On 
the  note  is  an  internal  revenue  stamp  purporting  to  be  canceled  by  J.  T.  Rap- 
lee's signature;  but  it  is  evident  that  this  signature  is  in  the  handwriting  of  his 
brother,  S.  S.  Raplee;  and  it  is  almost  certain  that  the  date  on  the  stamp  was 
first  written  April  20  or  21,  1867,  and  subsequently  changed  to  May  10,  1868. 
This  note  appears  to  have  been  first  indorsed  on  the  back,  "N.  Raplee,  Note, 
?ilO,000,"  and  the  letters  "  J.  T."  afterwards  written  above  the  "  N."     The  as- 
signment of  the  mortgage  from  Nehemiah  to  Ira  Raplee  is  produced,  bearing 
date  July  24,  1869,  and  purporting  to  have  been  acknowledged  on  the  same 
day;  but  the  assignment  refers  to  the  record  of  the  mortgage,  on  the  26th  of 
the  same  month,  or  two  days  afterwards;  and  gives  the  exact  time  of  such 
record,  and  the  book  and  page  on  which  it  is  to  be  found.   The  revenue  stamps 
on  this  assignment  purport  to  have  been  canceled  on  the  24th  July,  1869,  and 
to  have  on  them  the  initials  of  Nehemiah  Raplee,  and  also  the  initials  "J.  T. 
A.,'^  but  the  cancellation  is  not  supposed  to  be  in  the  handwriting  of  Nehemiah 
Raplee.     This  assignment  was  also  recorded  on  the  26th,  only  half  an  hour 
after  the  recording  of  the  mortgage  assigned.     It  also  appears  from  the  testi- 
mony of  Nehemiah  Raplee,  that  he  had  a  mortgage  on  all  the  real  estate  of 
Jefferson  T.  Raplee,  not  embraced  in  the  $10,000  mortgage;  that  such  mortgage 
was  given  him  three  or  four  years  before  the  failure  of  Jefferson  T.  Raplee, 
and  that  it  was  not  recorded  until  after  the  failure.    The  mortgage  now  in  con- 
troversy purports  to  have  been  executed  in  the  presence  of  S.  S.  Raplee  —  his 
name  appearing  as  the  subscribing  witness  thereto, —  but  his  testimony  fur- 
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nishes  no  evidence  as  to  the  time  of  the  execution  of  the  mortgage,  or  of  his 
having  canceled  the  stamp  of  the  note,  or  being  present  at  its  execution. 

The  testimony  of  Nehemiah  Raplee  is  certainly  open  to  much  criticism,  and 
is,  in  many  respects,  indefinite  and  unsatisfactory.  No  assignment  of  the  Ellis 
mortgage  to  Jefferson  T.  Raplee  is  produced,  and  such  assignment  is  not  proved, 
except  by  the  testimony  of  Nehemiah  Raplee,  who  also  testified  that  this  mort- 
gage was  afterwards  owned  and  used  by  him ;  having,  as  he  says,  been  reas- 
signed, or  the  assignment  from  him  to  Jefferson  T.  having  been  given  up  and 
canceled  before  it  was  recorded;  but  which  he  does  not  profess  to  be  able  to 
state.  The  bank  pass-book  of  Nehemiah  Raplee  with  his  son's  bank  showed  a 
balance  of  more  than  $2,000  against  Nehemiah  Raplee.  He  testified  that  he 
could  not  explain  it,  but  that  the  balance  should  have  been  at  least  four  or  five 
thousand  dollars  the  other  way.  Nehemiah  Raplee  swears  that  he  supposed 
Jefferson  T.  Raplee  to  be  solvent  down  to  the  day  of  his  failure,  and  had  no  sus- 
picion of  his  insolvency;  but  his  testimony  shows  that  he  had  abundant  reason 
to  believe  his  son  to  be  unable  to  meet  his  obligations  as  they  fell  due,  and  the 
father's  denial  of  his  knowledge  or  belief  of  such  insolvency  must,  in  charit}', 
be  attributed  to  his  ignorance  of  the  legal  signification  of  the  term,  as  it  would 
otherwise  necessarily  be  considered  a  wilful  perversion  of  the  truth. 

Ira  Raplee  also  testified  that,  at  the  time  the  assignment  to  him  of  the 
mortgage  in  controversy  was  executed '  by  Nehemiah  Raplee,  no  bond  was 
delivered  to  him ;  that  he  asked  Nehemiah  about  the  bond,  and  he  said  be 
thought  there  was  no  bond,  but  if  he  had  one,  he  (Ira)  should  have  it  also. 
He  further  testified  that  he  had  given  all  that  occurred  between  Nehemiah  and 
himself,  and,  from  his  testimony,  it  appears  that  nothing  was  said  between 
them  in  respect  to  the  note,  the  payment  of  which,  it  is  now  said,  the  mort- 
gage was  given  to  secure;  and  that  no  other  writing  in  respect  to  that  trans- 
action ever  passed  between  Nehemiah  and  Ira  Raplee.  The  $10,000  note  of 
Jefferson  T.  Raplee  was  not  produced  by  this  witness,  upon  his  examination, 
when  he  produced  the  mortgage  and  assignment,  which  were  marked  as 
exhibits;  but  it  was  afterwards  produced  and  marked  as  an  exhibit,  upon  the 
examination  of  Nehemiah  Raplee,  the  payee.  The  note  produced  is  payable 
one  day  after  date,  to  the  order  of  N.  Raplee,  but  there  is  no  assignment  or 
indorsement  on  the  note,  transferring  it  or  directing  its  payment  in  any  form. 
Ira  Raplee  also  testified  that,  when  the  assignment  of  the  mortgage  was  made 
to  him,  he  asked  Nehemiah  Raplee  for  the  bond;  and  that  Nehemiah  then  said, 
*^I  have  not  the  bond  here,  and  I  am  not  sure  there  is  any ;  I  will  look  when  I 
go  home,  and  if  I  have  it,  you  shall  have  it."  Nehemiah  Raplee  further  testi- 
fied, that  at  the  time  of  the  assignment  to  Ira,  he  had  no  bond  there,  and  that 
he  thought  Ira  asked  him  about  the  bond,  and  that  he  told  Ira  that  if  he  had 
one  he  should  have  it;  and  that  he  looked  afterwards,  and  did  not  find  any 
bond.  And  it  is  not  pretended  by  him  that  he  in  any  way  intimated  to  Ira 
Raplee,  at  or  before  the  mortgage  was  assigned  to  him,  that  the  mortgage  was 
given  to  secure  the  payment  of  the  $10,000  note  of  Jefferson  T.  Raplee. 

§  539.  A  mortgage  is  7wi  iiecesaarily  invalid  because  it  purports  to  secure  i/ie 
payment  of  a  ^ion-existent  bond. 

It  was  urged,  in  behalf  of  the  plaintiff,  that  the  mortgage  could  not  be 
enforced,  because  it  is,  by  its  terms,  a  security  for  the  payment  of  $10,000, 
according  to  the  condition  of  a  bond  of  even  date  therein  described,  and  no 
such  bond  was  ever  executed. 
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Bat  the  mortgage  is  declared  to  be  intended  as  a  secnrity  for  $10,000  and 
interest;  and,  under  the  cases  of  Jackson  v.  Bo  wen,  7  Cow.,  13;  Goodhue  v. 
Berrien,  2  Sandf.  Ch.,  630;  Shirras  v.  Caig,  7  Crancb,  34  (§§  556-558,  infra)^ 
and  similar  cases,  it  must  be  considered  that  the  fact  that  the  bond  so  described 
was  never  executed,  is  not  of  itself  necessarily  fatal  to  the  claims  of  the  mort- 
gagee, and  that  parol  proof  may  be  received  to  sustain  the  mortgage.  Whether, 
under  the  proofs  in  this  case,  it  should  be  sustained,  is  a  different  question,  and 
will  be  discussed  after  disposing  of  other  objections  urged  against  the  mort- 
gage- 

§  540.  Hule  as  to  usury. 

It  was  also  urged  that  the  mortgage  was  void  for  usury,  because  the  note 
produced  is  dated  on  the  10th  of  May,  1868,  and  bears  interest  from  that  date, 
and  the  alleged  consideration  of  the  note  was  not  received  by  the  maker,  or 
parted  with  by  the  mortgagee,  until  the  18th  of  that  month.  It  is  sutBcient 
to  say,  in  answer  to  this  objection,  that  there  is  no  allegation  in  the  bill  that 
the  mortgage  was  usurious,  or  that  there  was  any  corrupt  agreement,  or  any 
intent  to  secure  more  than  lawful  interest;  and  that  there  is  not  sufficient  proof 
to  sustain  an  allegation  of  corrupt  agreement  and  unlawful  interest,  if  it  had 
been  made. 

§  541.  A  mortgage  assigned  to  secure  a  note  which  was  never  delivered  is  not 
thereby  extinguished* 

It  w^as  also  insisted  that  the  assignment  of  the  mortgage  to  Ira  Raplee  was 
without  any  assignment  of  the  debt  secured  by  the  mortgage,  and  that,  under 
the  cases  of  Langdon  v.  Buell,  9  Wend.,  80;  Jackson  v.  Blodgett,  5  Cow.,  202; 
Merritt  v.  Bartholick,  36  N.  Y.,  44,  the  transfer  of  the  mortgage  without  the 
transfer  also  of  the  note  which  evidenced  the  debt  thereby  secured,  extinguished 
the  mortgage.  It  is  true,  the  note  was  not  indorsed  or  delivered  to  the  assignee 
at  the  time  the  mortgage  was  assigned,  but  the  assignment  itself,  by  its  express 
terms,  assigned  the  mortgage,  '^  together  with  the  bond  accompanying  said 
mortgage,  and  therein  referred  to,  and  all  sums  of  money  due  and  to  grow  due 
thereon/'  which  is  clearly  a  transfer  of  the  debt,  as  well  as  of  the  mortgage, 
and  would  include,  as  incident  to  the  debt,  the  note  which  was  the  direct  evi- 
dence of  its  existence.  This  objection  must,  therefore,  be  overruled.  It  was 
also  urged  that,  by  the  return  of  the  Ellis  mortgage  to  Nehemiah  Kaplee,  the 
mortgage  was  extinguished  to  the  extent  that  the  assignment  of  such  mortgage 
entered  into  the  consideration  of  the  mortgage  in  controversy ;  but  this  testi- 
mony of  Nehemiah  Raplee,  which  shows  that  the  Ellis  mortgage  was  returned 
to  him,  also  shows  that  it  was  purchased  by  him  of  Jefferson  T.  Eaplee,  and 
paid  for  by  giving  up  evidences  of  debt  then  held  against  Jefferson  T.  Kaplee. 
There  is,  therefore,  no  evidence  to  show  that  any  part  of  the  $10,000  note  has 
been  paid.  The  question  whether  the  parol  proof  in  the  case  is  sufficient  to 
sustain  the  validity  of  the  mortgage  in  controversy  remains  to  be  examined. 

§  542*  A  deed  which  misrepresents  the  transaction  on  which  it  purports  to  he 
founded  can  only  be  sustained  by  proof  of  the  most  satisfactory  character. 

A  deed  or  mortgage  which  misrepresents  the  transaction  it  professes  to 
recite,  or  the  consideration  on  which  it  was  executed,  is,  of  course,  liable  to 
suspieion,  and  must  sustain  a  rigorous  examination.  Shirras  v.  Caig,  ubi  supra. 
And  parol  proof  which  contradicts  or  varies  the  terms  of  a  mortgage,  or  is 
relied  npon  to  give  it  effect  as  a  security  for  a  debt  different  from  that  which 
it  is  apparently  intended  to  secure,  should  be  of  the  most  satisfactory  char- 
acter; and  it  should  be  carefully  scrutinized, —  especially  when  such  proof  is 
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the  unsupported  testimony  of  the  party  chiefly  interested  in  sustaining  the 
mortgage. 

In  this  case,  the  mortgage,  on  its  face,  purports  to  be  a  security  for  the  pay- 
ment of  a  debt  of  $10,000,  evidenced  by  the  bond  of  the  mortgagor,  bearing 
even  date  with  the  mortgage;  but  it  is  admitted  that  no  such  bond  ever  ex- 
isted; and  it  is  alleged  that  the  mortgage  was  in  fact  intended  to  secure  the 
payment  of  a  note  of  the  mortgagor  dated  nearly  four  weeks  after  the  date 
and  acknowledgment  of  the  mortgage.  The  mortgagee,  in  making  an  assign- 
ment of  the  mortgage,  more  than  a  year  after  its  date,  and  after  the  mortgagor 
had  failed  and  absconded,  assumes  to  assign  with  it  the  bond  therein  described; 
and  when  then  questioned  in  regard  to  the  bond,  stated  that  he  did  not  know 
as  there  was  a  bond,  but  if  there  was,  the  assignee  should  have  it,  but  said 
nothing  whatever  in  regard  to  its  being  accompanied  by,  or  being  given  to  se- 
cure the  payment  of  the  note  which  it  is  now  said  it  was  intended  to  secure, 
and  subsequently,  as  he  testified,  he  ''looked  a  good  deal  at  different  times" 
for  the  bond.  There  is  no  satisfactory  explanation  of  the  circumstance  that 
the  mortgage  is  dated  the  14:th  of  April,  and  the  note  the  10th  day  of  May, 
when  neither  was  delivered,  or  the  consideration  paid  or  transferred,  until  the 
18th  of  May,  1868;  there  are  suspicious  circumstances  in  respect  to  the  cancel- 
lation of  stamps,  and  their  dates,  as  before  stated;  and  then  there  are  the 
entirely  inconsistent  statements  of  the  sworn  answer  and  oral  testimony  of  the 
mortgagee,  in  reference  to  the  time  of  the  actual  delivery  of  the  mortgage, 
and  the  consideration  of  the  debt  it  was  intended  to  secure.  The  sworn  an- 
swer avers  that  it  was  given  for  $10,000  in  cash,  before  then  lent  and  advanced 
to  the  mortgagor  by  the  mortgagee,  and  for  which  the  mortgagee  then  held 
the  note  of  the  mortgagor,  and  was  delivered  on  or  about  the  19th  day  of 
April,  1868;  while  the  oral  testimony  of  the  mortgagee  shows  that  it  was 
delivered  on  the  18th  of  May,  1868,  and  given  for  the  Ellis  mortgage,  for 
which  $3,446.36  was  allowed,  and  a  check  of  $6,553.77;  thus  assuming  that  it 
was  given  for  a  present  valuable  consideration,  and  not  for  a  pre-existing  debt; 
and  not  for  cash  lent  and  advanced,  as  alleged  in  the  answer.  The  insertion 
of  the  time  and  place  of  the  recording  of  the  mortgage  in  the  assignment  after 
its  execution  and  acknowledgment,  and  before  it  was  recorded,  is  of  little  con- 
sequence, except  as  showing  that  papers  executed  by  some  of  the  parties  were 
altered  after  tiieir  execution,  in  view  of  the  then  existing  circumstances. 

Besides  these  circumstances  of  suspicion,  and  others  which  appear  in  the  pre- 
ceding statement,  it  is  to  be  observed  that  the  general  statement  of  Kehemiah 
Raplee,  that  this  mortgage  was  given  upon  the  consideration  stated  in  his  oral 
testimony,  and  to  secure  the  payment  of  the  $10,000  note,  is  not  well  sup- 
ported by  his  detailed  statements  of  what  occurred  between  him  and  the  mort- 
gagor, in  respect  to  the  giving  of  the  mortgage  and  the  purpose  for  which  it 
was  to  be  given,  and  was  given,  and  what  was  said  and  done  at  the  time  the 
mortgage  and  note  were  delivered.  In  the  first  part  of  his  examination,  and 
in  reply  to  the  question  of  his  counsel,  "  For  what  purpose  this  mortgage  was 
given,"  he  replied,  '*To  secure  mo  for  a  part  of  the  money  I  had  loaned  him.*' 
In  reply  to  the  question,  "  Was  that  indebtedness  represented  in  this  note?'*  he 
replied,  "  It  was  represented  there  for  $10,000.  I  wish  to  be  understood ;  that 
represented  $10,000  of  his  indebtedness  to  me."  In  reply  to  the  question,  "  How 
came  he  to  give  you  the  note  and  mortgage? "  he  testified  as  follows :  "  Previous 
to  his  giving  this  mortgage,  he  was  up  to  my  house,  and  said  he  was  to  make  a 
payment  on  the  coal  property,  and  loanted  to  horrow  some  more  money,     I  said  I 
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would  help  him  what  I  could,  and  told  him  he  was  getting  about  all  I  had,  and  I 
wanted  security.  His  reply  to  me  was,  that  he  could  give  me  a  mortgage  on  his 
banking  building  and  lot,  which  he  thought  was  good  security  for  $10,000.  He 
came  down  here;  the  conversation  was  at  my  house;  the  next  time  he  came  he 
brought  the  note  and  mortgage.  He  was  in  the  habit  of  coming  Saturday 
night  or  Sunday  morning.  1  looked  them  over  a  few  minutes  on  Sunday,  and 
did  not  look  at  them  again  until  several  days  after,  when  I  took  them  from  my 
desk  and  looked  them  over.  I  found  out  that  his  estimation,  in  looking  over 
the  figures  of  certain  transactions,  was  correct,  and  I  then  put  them  away  satis- 
fied. There  was  only  enough  estimated  to  amount  to  $10,000  of  what  I  had 
let  him  have.  He  delivered  me  a  statement  at  the  time  of  so  much  of  his  in- 
debtedness to  me  as  covered  the  note  and  mortgage.  I  have  looked  a  part  of 
two  days  for  the  statement,  but  cannot  find  it.  I  have  means  of  stating  what 
made  up  the  amount  of  the  $10,000.  I  let  him  have  a  bond  and  mortgage 
amounting  to  $3,446.33.  I  gave  him  my  check  dated  on  the  18th  May,  1868, 
for  $6,553.77.    The  two  items  make  just  $10,000." 

There  are  other  portions  of  Nehemiah  Raplee's  testimony  which  have  some 
slight  bearing  upon  the  questions  under  discussion,  but  it  is  believed  that  it  does 
not  strengthen  the  case  of  the  defendants.  By  their  answer  and  the  character  of 
their  proofs,  they  have  assumed  the  burden  of  sustaining  the  mortgage  by  parol 
testimony,  and  showing  that  it  was,  in  fact,  given  to  secure  the  payment  of 
the  $10,000  note  referred  to;  and  the  testimony  on  the  case  has  not  satisfac- 
torily established  their  defense.  A  decree  will  therefore  be  made,  setting  aside 
the  mortgage  in  controversy,  and  discharging  the  premises  mortgaged  from 
any  lien  under  the  same,  with  costs. 

§  543.  Quere:  Wfietlter  a  cross-hiU  to  reform  a  mortgage  executed  to  secure  a 
non-existent  bond  debt  could  be  sustained. 

It  has  not  been  forgotten  that  it  was  claimed  that  there  was  at  least  proof 
of  a  valid  agreement  to  execute  a  proper  mortgage,  and  that  such  agreement 
would,  in  equity,  be  so  enforced  as  to  give  it  the  effect  of  a  mortgage.  If  a 
c  OSS-bill  had  been  filed  to  obtain  a  reformation  of  the  mortgage  executed,  or 
t )  give  effect  to  the  agreement  for  a  mortgage,  the  relative  equities  of  the 
mortgagee  and  the  assignee  in  bankruptcy,  as  the  representative  of  the  general 
creditors  of  Jefferson  T.  Raplee,  would  have  been  brought  into  competition, 
and  it  is  not  considered  at  all  probable  that  a  court  of  equity  would  have 
given  relief  to  the  holder  of  the  secret  lien  of  the  unrecorded  mortgage 
against  the  representative  of  creditors  who  had  trusted  the  bankrupt,  and 
deposited  their  money  in  his  bank,  on  the  faith  of  his  being  the  owner  of  the 
property  covered  by  the  mortgage  in  controversy  here,  and  of  the  Pennsyl- 
vania propert}',  free  of  incumbrances,  when  the  defendant,  Nehemiah  Eaplee, 
held  unrecorded  mortgages  on  such  property  to  its  full  value,  with  full  knowl- 
edge that  the  bankrupt  was  insolvent,  and  that  he  was  continually  receiving 
deposits,  as  a  private  banker,  from  persons  ignorant  of  bis  financial  condition. 

§  o44,  jRights  of  assignee  in  bankruptcy. 

It  was  substantially  conceded,  upon  the  argument,  that  the  assignee  in  bank- 
ruptcy could  not  avoid  the  mortgage  in  controversy  on  the  ground  that  it  was 
made  and  taken  in  violation  or  fraud  of  the  provisions  of  the  Bankrupt  Act  —  it 
hiving  been  executed  and  delivered  more  than  six  months  before  the  petition 
in  bankruptcy  was  filed  against  Jefferson  T.  Eaplee.  It  has  not,  therefore, 
been  deemed  necessary  to  discuss  the  question  whether,  in  a  court  of  equitable 
jurisdiction,  the  limitation  of  six  months,  contained  in  the  Bankrupt  Act, 
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begins  to  ran,  in  the  case  of  a  concealed  fraud,  from  the  time  of  the  commis- 
sion of  such  fraud,  or  from  the  time  of  the  discovery  of  such  concealed  fraud, 
as  in  other  cases  where  the  statute  of  limitations  is  pleaded.  See  Carr  v.  Hil- 
ton, 1  Curt,  390;  Moore  v.  Green,  2  id.,  202;  Pritchard  v.  Chandler,  id.,  488; 
and  Martin  V.  Smith,  Am.  L.  Reg.,  November,  1870,  vol.  II,  p.  694;  and  also  the 
authorities  cited  in  those  cases.  See  United  States  v.  Maillard,  4  Ben.,  459. 
Nor  has  it  been  deemed  necessary  to  discuss  the  question  whether,  under  the 
principles  established  in  Shawhan  v,  Wherritt,  7  How.,  627,  the  holder  of  a 
secret  lien,  under  an  unrecorded  mortgage,  can  overreach  the  title  of  an 
assignee  in  bankruptcy,  by  recording  his  mortgage  after  he  has  knowledge  of 
an  act  of  bankruptcy  committed  by  the  mortgagor.  A  decree  will  be  entered 
in  accordance  with  this  opinion. 

LEEDS  V.  CAMERON. 
(Circuit  Court  for  New  Hampshire:  3  Sumner,  488-i95.     1839.) 

Statement  of  Facts. —  The  mortgage  in  this  case  was  executed  on  October 
25,  1834,  and  purported  to  secure  certain  specified  sums,  as  well  as  ''all  sums 
of  money  which  now  are  or  may  be  owing  ...  on  account  or  otherwise, 
with  interest,"  etc.  The  case  was  referred  to  an  auditor,  who  reported  that  the 
original  debt  was  paid,  including  interest,  and  that  if  anything  remained  due 
it  was  on  an  account  and  a  due  bill,  which,  with  interest,  amounted  to  $484.26. 
It  appeared  from  the  account  as  filed  that  the  goods  were  purchased  on  October 
20,  1834,  and  in  January  and  February,  1835.  The  due  bill  was  dated  October 
29,  1834.  The  auditor  also  reported  that  at  the  time  the  goods  were  selected 
it  was  agreed  that  they  were  to  be  secured  by  the  mortgage. 

§  545.  At  common  law  a  mortgage  bona  fde  made  may  he  for  future  ad- 
vances  and  liabilities. 

Opinion  by  Stoby,  J. 

This  is  a  suit  brought  upon  a  mortgage,  and  the  only  question  which  arises 
upon  the  facts  agreed  by  the  parties  and  the  report  of  the  auditor  is,  for  what 
sum  the  judgment  is  to  be  entered.  Nothing  can  be  more  clear,  both  upon 
principle  and  authority,  than  that,  p.t  the  common  law,  a  mortgage  bona  fide 
made  may  be  for  future  advances  and  liabilities  for  the  mortgagor  by  the 
mortgagee,  as  well  as  for  present  debts  and  liabilities.  I  need  not  do  more 
upon  such  a  subject  than  to  refer  to  the  case  of  United  States  v.  Hooe,  3 
Cranch,  73,  and  Conard  v,  Atlantic  Ins.  Co.,  1  Pet.,  448. 

§  646.  Construction  of  New  Hampshire  statute  of  mortgages. 

The  only  point  requiring  consideration  is,  whether  the  fourth  section  of  the 
statute  of  mortgages  of  New  Hampshire  of  the  3d  of  July,  1829  (New  Hamp. 
Laws,  tit.  105,  edit.  1830),  has  in  this  respect  changed  the  common  law  in  re- 
gard to  mortgages  of  lands  in  that  state.  It  is  argued  by  the  defendant's 
counsel  that  the  legislature  intended,  by  the  first  proviso  of  the  fourth  section, 
to  require,  not  only  that  the  defeasance  should  be  in  writing,  but  that  it  should 
contain  such  certainty  as  to  the  money  to  be  secured,  or  other  thing  to  be  done, 
as  would  supersede  the  necessity  of  any  resort  to  parol  evidence  to  ascertain 
the  extent  or  amount  of  the  mortgage.  It  does  not  appear  to  me  that  this  is 
the  true  or  reasonable  exposition  of  the  language.  The  words  of  the  first 
proviso  are,  *'That  no  title  or  estate  in  fee  simple,  etc.,  of  any  lands,  etc.,  shall 
be  defeated  or  incumbered  by  any  agreement  whatever,  unless  such  agreement  or 
writing  of  defeasance  shall  be  inserted  in  the  condition  of  said  conveyance,  and 

154 


THE  DEBT  SECURED.  §§547,548. 

become  part  thereof,  stating  the  sura  or  sums  of  money  to  be  secured,  or  other 
thing  or  things  to  be  performed."  Now,  if  we  were  to  give  to  these  words  the 
restricted  construction  contended  for,  one  effect  would  be  that  the  statute 
would  defeat  all  mortgages  given  as  indemnity  to  sureties  and  others  upon 
bonds  and  agreements ;  for  it  could  not  appear  in  certainty  upon  such  mort- 
gages what  loss  or  injury  the  surety  or  other  person  would  sustain,  as  that 
must  depend  upon  future  contingencies.  So,  if  a  father  should  receive  from  a 
son  a  mortgage  to  provide  suitable  maintenance  and  support  for  him  during 
his  life,  the  conveyance  would,  upon  this  same  construction,  be  void ;  for  it 
would  be  utterly  imjfossible,  with  certainty,  to  ascertain  what  money  would, 
from  time  to  time,  be  required  for  such  maintenance  and  support,  or  what  loss 
or  damage  the  breach  of  the  condition  Vnight  occasion.  It  must  depend  upon 
future  events.  There  is  a  large  class  of  cases,  which  would  be  in  this  very  pre- 
dicament, occurring  familiarly  in  the  community.  Upon  the  same  ground, 
also,  no  mortgage  would  be  good  given  to  secure  ^'  all  debts  due  "  to  the  mort- 
gagee, or,  indeed,  any  debt,  the  amount  of  which  was  not  specifically  ascer- 
tained and  stated  in  the  condition. 

§  647,  The  statute  of  July  3,  1829^  meant  to  require  aU  tnortgagea  to  he  in 
writing^  and  constitute  apart  of  the  conveyance  by  which  the  estate  was  to  pass. 

It  does  not  appear  to  me  that  the  legislature  had  any  such  broad  prohibition 
in  view.  It  would  impose  great  inconveniences  and  embarrassments  in  the 
common  transactions  of  life.  The  whole  language  of  the  proviso  is  perfectly 
satisfied  by  considering  it  to  require  the  nature  and  extent  of  the  claim  for 
which  the  mortgage  is  given  to  be  so  far  set  forth  as  to  leave  no  doubt  as  to 
its  identity.  In  short,  that  the  statute  meant  to  require  that  all  mortgages 
should  be  in  writing,  and  constitute  a  part  of  the  conveyance  by  which  the 
estate  was  to  pass.  This  was  in  itself  most  reasonable,  as  it  would  enable 
creditors,  in  all  cases,  to  ascertain  whether  an  estate  granted  was  absolute  or 
conditional,  and  would  cut  off  many  of  the  temptations  to  create  secret,  unde- 
fined trusts,  or  fraudulent  and  collusive  securities.  But  when  a  mortgage  is  to 
secure  a  present  debt,  or  a  present  liability,  its  true  character  is  just  as  well 
ascertained  as  if  the  specific  sum  were  pointed  out.  Indeed,  if  the  sum  were 
stated,  or  the  other  thing  to  be  performed  were  set  forth,  still  it  would  be 
necessary  to  ascertain,  by  parol  evidence,  what  portion  of  the  agreement  had 
been  performed,  or  money  paid,  since  the  giving  of  the  mortgage.  If  a  mort- 
gage were  to  secure  the  payment  of  a  certain  bond  or  note,  contemporaneous 
with,  or  antecedent  to,  the  conveyance,  it  would  still  be  necessary  to  resort  to 
parol  evidence  to  ascertain  the  exact  sum  due  thereon  at  the  time  of  the  mort- 
gage, or  afterwards,  when  it  was  sought  to  be  enforced.  I  cannot,  therefore, 
adopt  the  construction  contended  for. 

The  present  mortgage,  in  my  judgment,  falls  directly  within  the  first  proviso 
of  the  fourth  section  of  that  act;  for  the  condition  of  the  mortgage  does 
state  "  the  sura  or  suras  of  money  to  be  secured,  or  other  thing  or  things  to  be 
performed,"  in  perfect  compliance  with  the  requisitions  of  that  proviso. 

§  548.  Under  the  New  Hampshire  statute  of  July  3^  1829,  no  mortgage  can 
he  valid  for  any  future  advances  or  accounts  between  the  parties. 

The  second  proviso  in  the  same  section  is,  in  substance,  that  ^'  no  title  or 
estate,  etc.,  in  any  lands,  etc.,  which  shall  hereafter  be  conveyed  in  mortgage, 
as  aforesaid,  shall  be  held  by  the  mortgagee  for  the  payment  of  any  sum  or 
sums  of  money,  or  the  performance  of  any  other  thing,  the  obligation  or  lia- 
biUty  to  the.  payment  or  performance  of  which  shall  arise,  be  made  or  con- 
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tracted  after  the  execution  or  delivery  of  such  mortgage."  Now,  it  seems  to 
me  that  the  legislature  have  here  expressly  intended  to  cut  off  all  mortgages 
for  the  paj'ment  or  security  of  any  moneys  or  other  things  which  were  not 
contracted  for,  or  the  liability  for  which  did  not  attach  at  the  time  of  the  exe- 
cution of  the  mortgage.  It  seems  to  me,  therefore,  very  clear,  upon  the  words 
and  intent  of  the  act,  that  no  mortgage  can  be  valid  for  any  future  advances 
or  accounts  between  the  parties,  which  were  not  a  matter  of  right  and  positive 
obligation  between  them  at  the  time  of  the  mortgage.  A  mere  provision  for 
prospective  advances  or  accounts,  resting  in  the  discretion  of  the  parties,  or 
either  of  them,  would  seem  to  be  the  very  mischief  agaihst  Vr  hich  the  second 
provision  is  aimed.  Whether  the  enactment  be  founded  in  a  wise  public  policy 
or  not  is  a  question  with  which  this  court  has  nothing  to  do.  The  judgment 
must,  therefore,  be  restricted  to  the  items  of  the  account  which  were  contracted 
for  and  delivered  before  the  date  of  the  mortgage.  The  two  items  of  account, 
reported  by  the  auditor,  under  the  dates  of  the  7th  February  and  the  5th  of 
May,  1835,  and  also  the  due-bill  of  the  29th  of  October,  1834,  must  be  rejected. 
Judgment  ought  to  be  given  for  the  other  items  and  interest.  The  district 
judge  concurs  in  this  opinion,  and,  therefore,  let  the  conditional  judgment  be 
entered  accordingly. 

§  549.  Question  of  costs. 

If  the  sum  for  which  the  judgment  is  to  be  entered  is  less  than  $500,  the 
plaintiffs  are  not  entitled  to  costs.  The  defendant  is  not  entitled  to  costs  in  a 
case  of  this  sort,  for  the  defense  is  grossly  inequitable  and  contrary  to  the  posi- 
tive agreement  of  the  defendant. 

TOWNSEND  V,  TODD. 
(1  Otto,  45^-454.     1875.) 

Appeal  from  IT.  S.  Circuit  Court,  District  of  Connecticut. 

Opinion  by  Mr.  Justice  Hunt. 

Statement  of  Facti's. —  The  validity  of  the  mortgage  of  $50,000  is  attacked 
on  the  ground  that  it  is  in  violation  of  the  spirit  and  policy  of  the  statutes 
and  recording  system  of  the  state  of  Connecticut.  The  district  and  the  circuit 
judge,  each  familiar  with  the  statutes  and  decisions  of  that  state,  sustained  this 
proposition.  The  precise  objection  to  the  mortgage  is,  that  it  does  not  truly 
describe  the  debt  intended  to  be  secured.  The  mortgage  by  its  terms  was 
given  to  secure  the  payment  of  a  note  of  $50,000,  dated  April  12,  1873,  exe- 
cuted by  George  T.  Newhall  to  the  order  of  James  M.  Townsend,  payable  on 
demand,  with  interest  at  the  rate  of  seven  per  cent.,  payable  semi-annually  in 
advance.  The  bill  alleges,  and  it  is  found  by  the  district  judge  to  be  true,  that 
Newhall  was  not  at  the  date  of  the  mortgage,  and  when  the  same  was  re- 
corded, indebted  to  Townsend  in  any  sum  whatever,  which  was  secured  by  said 
note.  The  understanding  was  that  Townsend  would  endeavor  to  borrow 
money  or  available  securities  to  furnish  to  Newhall's  creditors  in  satisfaction  of 
his  debts,  and  the  mortgage  was  to  stand  as  security  for  the  repayment  of  the 
values  thus  advanced.  The  mortgage  and  note  were  to  be  placed  in  the  hands 
of  one  White;  and,  if  Townsend  was  unable  to  render  this  pecuniary  aid,  the 
sum  of  $40,000  was  to  be  indorsed  upon  the  note  and  mortgage  by  White,  and 
the  mortgage  was  to  stand  as  security  for  tile  Chapman  mortgage  of  $7,600, 
and  a  debt  of  $2,500  due  to  Townsend,  also  secured  by  another  mortgage. 
Townsend  did  not  obtain  or  borrow  money  or  securities  from  any  third  person 
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oa  the  faith  of  this  mortgage ;  but,  in  reliance  upon  the  security  ef  the  mort- 
gage, he  did  indorse  notes  for  Newhall,  and  pay  money  to  an  amount  exceeding 
$6,000.  The  struggle  on  the  part  of  Townsend  is  to  hold  his  mortgage  for  this 
sum  of  $6,000. 

§  550.  How  far  this  court  is  bowid  to  follow  the  deciaiona  of  a  state  court  in 
the  oonstructiofi  of  recordiiig  acts. 

The  question  depends  upon  the  recording  acts  of  the  state  of  Connecticut, 
and  we  are  bound  to  follow  the  decisions  of  the  courts  of  the  state  in  their  con- 
stniction  of  those  acts,  if  there  has  been  a  uniform  course  of  decisions  respact- 
ing  them.  Allen  v.  Massey,  17  Wall.,  354;  Swift  v.  Tyson,  16  Pet.,  1;  City  of 
Chicago  V.  Bobbins,  2  Black,  428. 

§551.  In  Connecticut  a  mortgage  to  secure  future  liahilitiea^  not  fuUy  and 
Bpecifically  described^  is  invalid. 

The  cases  of  Pettebone  v.  Griswold,  4  Conn.,  158;  Shepard  v.  Shepard,  6  id., 
37;  North  v.  Belden,  13  id.,  383;  Hart  v.  Chalder,  14  id.,  77;  Merrils  v.  Swift, 
IS  id.,  257;  Bacon  v.  Brown,  19  id.,  30,  and  several  others,  are  clear  and  de- 
cisive against  the  validity  of  the  mortgage  in  question.  In  Brown  v.  Mix,  20 
Conn.,  420,  and  Potter  v.  Ilolden,  31  id.,  385,  the  supreme  court  of  that  state 
held  to  its  principles  in  words,  but  in  effect  considerably  relaxed  the  rule.  If 
those  cases  stood  alone,  or  if  there  was  no  later  case,  there  would  be  some  room 
for  doubt  what  the  rule  should  be;  The  very  recent  case,  however,  of  Flood  v. 
Bramhall,  41  Conn.,  72,  fully  and  distinctly  reasserts  the  rule  laid  down  in  the 
earlier  cases.  It  is  there  held  that  the  mortgage  must  truly  describe  the  debt 
intended  to  be  secured,  and  that  it  is  not  sufficient  that  the  debt  be  of  such  a 
character  that  it  might  have  been  secured  by  the  mortgage  had  it  been  truly 
described.  In  most  of  the  states  a  mortgage  like  the  one  before  us,  reciting  a 
specific  indebtedness,  but  given  in  fact  to  secure  advances  or  indorsements 
thereafter  to  be  made,  is  a  valid  security,  and  would  be  good  to  secure  the 
$0,<jO0  actually  advanced  before  other  incumbrances  were  placed  upon  the 
property.  11  Ohio  St.,  232;  12  id.,  38;  34  N.  Y.,  307;  35  id.,  500;  22  id.,  380; 
2  Sand.  Ch.,  78;  6  Duer,  208.  We  should  be  quite  willing  to  give  the  appellant 
the  benefit  of  this  principle  to  the  extent  of  his  actual  advances;  but  the  con- 
trary role  seems  to  be  so  well  settled  in  Connecticut  that  we  are  not  at  liberty 
to  do  so.  The  decree  below  vacating  and  canceling  the  appellant's  mortgage, 
being  in  conformity  with  that  rule,  is  affirmed. 

RIPLEY  V.  HARRIS. 
(Circuit  Court  for  Wisconsin;  8  BisseU,  199-204.     1872.) 

Statement  of  Facts. — Proceeding  in  equity  to  foreclose  a  mortgage  for 
$5,000  given  to  the  complainant  to  secure  the  payment  of  three  promissory 
notes  for  $500,  $1,500  and  $3,000,  payable,  respectively,  in  sixty  days,  five  and 
Siven  months  after  date,  by  the  defendants  Ilarris  and  wife  and  John  Reynolds 
and  wife.  This  mortgage  was  given  and  recorded  in  Jfovember,  1SG8.  In 
June  of  that  year  Michael  Beynolds,  who  owned  an  undivided  half  in  said 
property  in  Door  county,  executed  a  mortgage  for  §5,000  to  one  Van  Slyke  on 
one  undivided  one-fourth  of  said  property,  being  the  undivided  one-half  part 
of  three  thousand  two  hundred  and  twenty  acres  of  land,  subject  to  the  half 
of  a  debt  of  $480  due  the  state  of  Wisconsin  on  school  land  certificates,  to 
aecare  a  bond  of  said  John  Keynolds  to  said  Van  Slyke  for  money,  drafts  or 
acceptances  which  might  thereafter  be  advanced  to  said  John  Reynolds  by  said 
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Yan  Slyke,  and  tbis  mortgage  was  recorded  on  the  16th  of  Jane,  1S68.  In 
April,  1869,  Van  Slyke  assigned  this  mortgage  to  one  Sexton  for  S5,000.  Ilur- 
ris  &  Eeynolds  were  partners  in  business  in  Door  county,  Wisconsin.  Van 
Slyke,  Sexton  and  the  First  National  Bank  of  Madison  are  co-defendants 
herein.  Complainant  claims  that  the  Van  Slyke  mortgage  covers  only  a  fourth 
interest  in  the  land,  and  that  as  to  the  remainder  his  mortgage  is  a  valid  first 
lien.  Sexton,  the  assignee  of  the  Van  Slyke  mortgage,  insists  that  his  mort- 
gage covers  a  half  interest  in  said  property,  or  the  whole  share  of  Michael 
Beynolds,  and  is  therefore  a  first  lien.  The  other  material  facts  appear  in  the 
opinion. 

§  652.  The  clause  creating  the  lien  in  a  mortgage  determines  the  am^ount  of 
land  covered  by  the  mortgage. 

Opinion  by  Miller,  J. 

The  mortgage  of  Michael  Reynolds  to  Van  Slyke  is  a  recorded  mortgage 
lien  on  the  one  undivided  fourth  part  of  the  premises  described.  That  part  of 
the  description  of  the  land  as  being  the  undivided  half  part  cannot  control  the 
clause  creating  the  lien,  as  against  subsequent  incumbrances.  As  to  them  the 
clause  creating  the  lien  is  the  test. 

§  553.  ^  mortgage  to  secure  future  advances  is  valid. 

The  record  of  this  mortgage  is  constructive  notice  of  an  apparent  lien  in 
favor  of  Van  Slyke  to  the  amount  of  $5,000,  according  to  the  terms  and  con- 
ditions of  the  bond  mentioned;  and  Eipley  accepted  his  mortgage  with  that 
constructive  notice.  He  might  have  inquired  after  the  bond  to  ascertain  its 
real  conditions,  but  he  did  not.  He  testifies  that  he  never  saw  the  bond,  nor 
never  knew  nor  inquired  what  had  been  done  under  it.  The  mortgage  did  no 
injustice  to  Ripley.  It  was  a  legal  lien  for  $5,000,  expressed  on  its  face,  and 
of  which  he  had  la?wful  notice  by  the  record.  It  was  not  required  that  the 
condition  of  the  bond  be  recited  in  the  mortgage.  The  reference  to  the  bond 
was  sufficient.  Shirras  v.  Caig,  7  Cranch,  Si  (§§  556-558,  infra).  And  a 
mortgage  to  secure  future  advances  is  valid.  Lawrence  v.  Tucker,  23  How., 
14.  Such  a  mortgage  is  good  to  the  amount  specified  in  the  bond.  This  mort- 
gage stands  as  a  security  for  the  real  equitable  claims  of  the  morto^agec, 
whether  they  existed  at  the  date  of  the  mortgage,  or  arose  afterwards,  but 
prior  to  the  receipt  of  actual  notice  of  a  subsequent  sale  or  mortgage.  The 
pleadings  and  proofs  involve  the  equitable  interests  of  the  complainant  under 
his  mortgage,  and  of  Andrew  Sexton  as  assignee  of  K  B.  Van  Slyke's  mort- 
gage. It  is  understood  that  there  did  not  exist  any  indebtedness  from  Reyn- 
olds to  Van  Slyke  at  the  date  of  the  bond  and  mortgage. 

§  554.  The  assignee  of  a  mortgage  acquires  no  greater  rights  thereunder  than 
the  assignor  had. 

It  is  also  understood  that  Sexton  cannot  acquire  by  the  assignment  of  the 
bond  and  mortgage  a  greater  equity  than  Van  Slyke  had  at  the  date  of  the 
assignment  of  these  securities.  The  notes  of  Reynolds  had  been  discounted 
by  the  First  National  Bank  of  Madison,  of  which  Van  Slyke  was  the  pres- 
ident, at  his  instance  and  request,  made  on  the  faith  and  credit  of  the  securi- 
ties. Notes  were  made  by  Reynolds  and  handed  to  Van  Slyke,  and  he 
procured  them  to  be  discounted  by  the  bank;  and  on  the  books  of  the  bank 
the  money  was  placed  to  the  credit  of  Reynolds.  The  notes  were  renewed 
from  time  to  time,  until  they  came  to  be  represented,  so  far  as  any  indebted- 
ness existed,  by  two  notes  of  $2,000  each,  numbered  3334,  3360,  dated  Septem- 
ber 25,  1868,  and  prior  to  complainant's  mortgage.    These  notes  were  payable 
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to  the  First  National  Bank  of  Madison.  It  does  not  appear  that  they  were 
indorsed  by  Van  Slyke.  They  were  a  continuation  of  the  original  indebted- 
ness. Van  Slyke,  being  president  of  the  bank,  had  the  bond  and  mortgage 
made  to  himself,  the  bank  being  prohibited  by  the  national  banking  act  of 
June  3, 1864,  from  taking  real  estate  security  for  present  loans.  The  loan  was 
made  by  the  bank,  and  Mr.  Yan  Siyke's  ingenuity  does  not  relieve  the  bank 
from  the  imputation  of  violating  the  statutory  prohibition.  But  the  point  of 
invalidity  of  the  securities,  for  this  reason,  is  not  made  by  the  pleadings.  The 
bank  became  the  creditor  in  fact  of  Reynolds,  and  Yan  Slyke  stood  as  surety,  the 
loan  having  been  made  by  the  bank  at  his  request  and  on  bis  responsibility. 
The  bank  could  hold  Yan  Slyke  for  the  debt  in  equity,  upon  the  strength  of 
the  securities  of  indemnity  held  by  him  in  his  own  name.  The  bank  had  the 
legal  right  to  hold  Yan  Slyke  for  the  debt,  or  to  require  him,  in  equity,  to  sur- 
render the  securities.  The  securities  to  Yan  Slyke  were,  in  equity,  securities 
to  the  bank,  the  real  creditor.  The  legal  liability  of  Yan  Slyke  to  the  bank 
was  not  prohibited  by  the  statute  of  frauds.  It  was  not  a  promise  to  pay  the 
debt  of  another,  but  an  original  contract  with  the  bank,  upon  which  the  loan 
was  obtained.  The  two  notes  of  $2,000  each  fell  within  the  condition  of  the 
bond  and  mortgage  to  Yan  Slyke.  Five  thousand  dollars  were  appropriated  to 
the  discharge  of  the  two  notes  of  $2,000,  with  interest,  and  the  residue  applied 
to  the  credit  of  Keynolds  on  some  other  indebtedness  to  the  bank. 

§  555.  In  the  absence  of  a  contract  for  further  advances^  a  mortgage  does  not 
secure  sufns  of  money  advanced  after  notice  of  a  subsequent  mortgage. 

It  appears  that  Yan  Slyke,  the  president  and  agent  of  the  bank,  had  notice 
of  Ripley's  mortgage  in  December,  1868.  Reynolds,  on  the  day  of  the  transfer 
of  the  securities  to  Sexton,  gave  a  note  to  Yan  Slyke,  or  bearer,  for  $5,000, 
payable  at  the  bank  one  year  after  date.  This  was  done  under  the  impression 
that  the  mortgage  of  Reynolds  was  a  lien  for  the  full  amount  of  the  debt 
mentioned  on  its  face,  without  regard  to  its  reference  to  the  condition  of  the 
bond.  Yan  Slyke  and  the  bank,  upon  the  payment  of  $5,000  by  Sexton,  re- 
linquished all  further  claim  or  right  under  the  bond  and  mortgage,  and  to  the 
note  of  John  Reynolds,  made  at  the  same  time,  to  Yan  Slyke  or  bearer,  by 
which  Yan  Slyke  evidently  intended  all  obligations  or  liability  for  the  debt  of 
Reynolds  and  all  further  interest  in  the  securities  to  cease,  and  Sexton  to  col- 
lect the  debt  at  his  own  cost  and  charges,  as  expressed  in  the  assignment.  And 
the  note  of  $5,000,  payable  to  Yan  Slyke  or  bearer,  was  intended  as  evidence 
that  Sexton  held  an  indebtedness  against  Reynolds  equal  in  amount  to  the 
bond  and  mortgage.  The  note  of  Reynolds,  given  in  April,  1869,  the  time  of 
the  assignment  of  the  securities  to  Sexton,  was  merely  an  evidence  of  a  per- 
sonal promise  on  the  part  of  Reynolds  for  the  difference  between  the  two 
$2,000  notes  and  the  note  of  $5,000.  For  this  difference  the  mortgage  was  no 
security,  being  an  advance  made  subsequent  to  the  10th  December,  1868,  when 
Van  Slyke  had  notice  of  Ripley's  mortgage,  and  he  was  not  under  obligation 
to  make  further  advances  upon  such  note.  Equity  excludes  both  Yan  Slyke 
and  Sexton  as  to  the  surplus  over  the  two  notes  and  interest.  To  that  extent 
Sexton  has  a  prior  lien  on  the  one  undivided  fourth  part  of  the  mortgaged 

premises.    Decree  accordingly. 
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SHIRRAS  V,  CAIG. 
(7  Cranch,  84-51.    1812.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  rendered  by  the  cir- 
cuit court  for  the  district  of  Georgia. 

Shirras  and  others,  the  appellants,  brought  their  bill  to  foreclose  the  equity 
of  redemption  on  two  lots  lying  in  the  town  of  Savannah,  alleged  to  have  been 
mortgaged  to  them  by  Edwin  Gairdner.  The  deed  of  mortgage  is  dated  the 
1st  of  December,  1801,  and  purports  to  be  a  conveyance  from  Edwin  Gairdner 
and  John  Caig,  by  Edwin  Gairdner,  his  attorney  in  fact.  Edwin  Gairdner  not 
appearing  to  have  possessed  any  power  to  act  for  John  Caig,  the  conveyance, 
as  to  him,  is  void,  and  could  only  pass  that  interest  which  was  possessed  by 
Gairdner  himself.  The  court  will  proceed  to  inquire  what  that  interest  was. 
It  appears  that,  on  the  17th  Ma3%  1796,  the  premises  were  conveyed  to  James 
Gairdner,  Edwin  Gairdner  and  Robert  Mitchel,  merchants  and  copartners  of 
the  city  of  Savannah.  In  1799  this  partnership  was  dissolved;  and,  in  Decem- 
ber in  the  same  year,  James  Gairdner  made  an  entry  on  the  books  of  the  com- 
pany charging  this  property  to  Edwin  Gairdner  &  Co.,  of  Charleston,  at  the 
price  of  $20,000.  This  firm  consisted  of  Edwin  Gairdner  alone.  James  Gaird- 
ner also  executed  a  power  of  attorney  authorizing  Edwin  Gairdner  to  sell  and 
convey  his  interest  in  this  and  other  real  property.  In  March,  1801,  a  partner- 
ship was  formed  between  Edwin  Gairdner  and  John  Caig  to  carry  on  trade  in 
Savannah,  under  the  firm  of  Edwin  Gairdner  &  Co.;  and  in  the  same  month, 
Robert  Mitchel  conveyed  his  one-third  of  the  lots  in  question  to  Edwin  Gaird- 
ner and  John  Caig.  About  the  same  time  it  was  agreed  between  the  house  at 
Charleston  and  that  in  Savannah  to  transfer  the  Savannah  property  to  the  firm 
trading  at  that  place;  and  entries  to  that  effect  were  made  in  the  books  of  both 
companies;  and  possession  was  delivered  to  Edwin  Gairdner  &  Co.,  of  Savannah. 
Such  was  the  state  of  title  in  December,  1801,  when  the  deed  of  mortgage 
bears  date. 

§  556.  Title  conveyed  hy  a  mortgage  of  land  made  by  one  who  ha^  the  legal* 
and  equitable  title  to  a  moiety  of  the  property. 

The  plaintiffs  claim* 'the  whole  property,  or,  if  not  the  whole,  five-sixths; 
because  they  suppose  Edwin  Gairdner  to  have  been  equitably  entitled  to  his 
own  third,  to  that  of  James  Gairdner,  and  to  half  of  the  third  of  Robert 
Mitchel.  But  for  this  claim  the  court  is  of  opinion  that  there  can  be  no  just 
pretension,  because  he  did  not  affect  to  convey  by  virtue  of  the  power  from 
James  Gairdner  —  he  did  not  affect  to  pass  the  interest  of  James  Gairdner,  but 
to  pass  the  estate  of  John  Caig  and  himself.  Consequently  the  power  of 
attorney  may  be  put  out  of  the  case,  and  the  conveyance  could  only  operate  on 
his  own  legal  or  equitable  interest.  In  law,  he  was  seized  under  the  original 
deed,  and  the  deed  from  Robert  Mitchel,  of  one  undivided  moiety  of  the  prop- 
erty. Under  the  various  agreements  and  entries  on  the  books  of  the  firms  at 
Charleston  and  Savannah  which  have  been  stated,  his  equitable  interest  was 
precisely  equal  to  his  legal  interest.  In  law  and  equity  he  held  one  moiety  of 
the  premises  in  question.  The  other  moiety  was  in  John  Caig.  To  one- 
sixth  Caig  was  legally  entitled  by  the  conveyance  from  Robert  Mitchel,  and 
to  two-sixths  he  was  equitably  entitled  by  the  agreement  with  Edwin  Gairdner 
and  the  consequent  entries  on  the  books.  Of  the  equitable  interest  of  John 
C&ig  the  mortgagees  were  bound  to  take  notice,  because  the  purchaser  of  an 
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equitable  interest  pnrcbases  at  hia  peril,  and  acquires  the  property  burdened 
with  every  prior  equity  charged  upon  it,  because  the  deed  itself  gives  notice 
of  Caig's  title,  and  because  Caig  was  in  possession  of  the  property.  The  mort- 
gage deed  of  December,  1801,  could  not,  then,  in  law  or  equity,  pass  more  thau 
one  moiety  of  the  property  it  mentions. 

A  question  arises  on  the  face  of  the  deed  respecting  the  extent  of  the  prop- 
erty compi'ehended  in  it.  The  plaintiffs  contend  that  both  lots  are  within  the 
description ;  the  defendants  that  only  the  wharf  lot  is  conveyed.  The  property 
conveyed  is  thus  described:  ''All  that  lot  of  land,  houses  and  wharfs  in  the 
city  of  Savannah  as  is  particularly  described  by  the  annexed  plat,  and  is  gen- 
erally known  by  the  name  of  Qairdner's  wharf."  The  plat  was  not  annexed, 
nor  was  it  recorded  with  the  deed.  It  is,  however,  filed  as  an  exhibit  in  the 
cause,  and  appears  to  be  a  plat  of  part  of  the  town  of  Savannah,  including 
the  lot  on  which  Gairdner's  wharf  was,  and  also  one  other  lot  belonging  to 
the  same  persons,  which  was  designated  as  Ko.  6,  and  which  does  not  adjoin 
the  property  on  which  the  wharves  are  erected.  The  words  descriptive  of  the 
property  intended  to  be  conveyed  do  not  appear  to  the  court  to  be  applicable 
to  more  than  the  wharf  lot.  The  word  'Mot"  is  in  the  singular  number;  the 
term  ''houses"  is  satisfied  by  the  fact  that  there  are  houses  on  the  wharf  lot; 
and  there  is  no  evidence  in  the  cause,  nor  any  reason  to  believe,  that  lot  No.  6 
was  "generally  known  by  the  name  of  Gairdner's  wharf."  The  court,  there- 
fore, cannot  consider  that  lot  as  comprehended  within  the  conveyance.  The 
mortgaged  property  is  in  possession  of  the  defendants,  Caig  and  Mitcbel,  who 
derive  their  title  thereto  in  the  following  manner:  •   '^? 

On  the  7th  of  January,  1802,  a  new  partnership  was  formed  between  Gaird- 
ner,  Caig  and  Mitchel,  and,  by  the  articles  of  copartnery,  which  are  under 
seal,  the  Savannah  property  is  declared  to  be  stock  in  trade,  and  an  entry  was 
made  on  the  books  of  the  old  firm  transferring  this  property  to  the  new  con- 
cern. On  the  12th  of  the  same  month,  the  copartnership  of  Gairdner  and 
Caig  was  dissolved.  On  the  2Yth  of  July,  1802,  by  deeds  properly  executed; 
one-third  of  the  property  became  vested  in  John  Caig,  and  one  other  third  in 
Robert  Mitchel.  On  the  3d  of  November,  1802,  Edwin  Gairdner  became  a 
bankrupt;  and  this  bill  is  brought  by  his  mortgagees  and  assignees. 

The  claim  to  foreclose  is  resisted  by  Caig  and  Mitchel,  because,  they  say, 
1st.  The  mortgage  was  not  executed  at  the  time  it  bears  date,  but  long  after- 
wards, and  on  the  eve  of  bankruptcy.  2d.  That  the  transaction  is  not  bona 
fide^  there  being  no  real  debt,  nor  any  money  actually  advanced  by  the  mort- 
gagees. 3d.  That  the  mortgage  was  kept  secret,  instead  of  being  committed 
to  record.  4th.  That  the  whole  transaction  is  totally  variant  from  that  stated 
in  the  deed. 

They  therefore  claim  the  property  for  the  creditors  of  Gairdner,  Caig  and 
Mitchel.  1st  From  the  testimony  in  the  cause  it  appears  that  the  deed,  if  not 
executed  on  the  day,  was  executed  about  the  day  of  its  date;  and  that  Gaird- 
ner, at  the  time,  was  believed  to  be  solvent.  2cl.  It  appears,  also,  that  the 
mortgage  was  executed,  in  part,  to  secure  the  payment  of  money  actually  due 
at  the  time,  and,  in  part,  to  secure  sums  to  be  advanced,  and  to  indem- 
nify some  of  the  mortgagees  for  liabilities  to  be  incurred.  3d.  The  mortgage 
is  dated  the  1st  of  December,  ISOl,  and  was  recorded  in  September,  1802. 

§  657.  A  person  cannot  he  charged  with  fraudulently  secreting  a  deed  who 
places  it  upon  record  as  soon  as  the  law  requires. 

By  the  laws  of  Georgia,  a  deed  is  valid  if  recorded  within  twelve  months; 
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but  any  deed  recorded  within  ten  days  after  its  execution  takes  preference  of 
deeds  not  recorded  within  that  time,  or  previously  on  the  record.  It  appears 
to  the  court  that  neither  negligence,  nor  that  fraud  which  is  inferred  from  the 
mere  fact  of  omitting  to  place  a  deed  on  record,  can,  with  propriety,  ba 
imputed  to  the  person  who  has  used  all  the  dispatch  which  the  law  requires. 
If  subsequent  purchasers,  without  notice,  sustain  an  injury  within  the  time 
allowed  for  recording  a  deed,  the  injury  is  to  be  ascribed  to  the  law,  not  to  the 
individual  who  has  complied  with  ils  requisition.  In  this  case,  the  subsequent 
purchasers  might  have  proceeded  to  record  their  deeds  within  ten  days,  and 
have  thereby  obtained  the  preference  they  claim,  but  they  have  failed  to  do  so. 
They  are  themselves  chargeable  with  the  very  negligence  which  they  ascribs 
to  their  adversaries;  and,  were  they  to  be  preferred,  the  court  would  invert 
the  well-established  rule  of  law,  and  postpone,  under  similar  circumstances,  a 
prior  to  a  subsequent  deed. 

§  558.  It  18  not  necessary  to  the  validity  of  a  mortgage  that  it  should  truly 
state  the  debt  it  is  intended  to  secure, 

4th.  It  is  true  that  the  real  transaction  does  not  appear  on  the  face  of  the 
mortgage.  The  deed  purports  to  secure  a  debt  of  £30,000  sterling,  due  to  all 
the  mortgagees.  It  was  really  intended  to  secure  different  sums,  due  at  the 
time  from  particular  mortgagees,  advances  afterwards  to  be  made,  and  liabili- 
ties to  be  incurred  to  an  uncertain  amount.  It  is  not  to  be  denied  that  a  deed, 
which  misrepresents  the  transaction  it  recites,  and  the  consideration  on  which 
it  is  executed,  is  liable  to  suspicion.  It  must  sustain  a  rigorous  examination. 
It  is,  certainly,  always  advisable  fairly  and  plainly  to  state  the  truth.  Bat  if, 
upon  investigation,  the  real  transaction  shall  appear  to  be  fair,  though  some- 
what variant  from  that  which  is  described,  it  would  seem  to  be  unjust  and 
unprecedented  to  deprive  the  person  claiming  under  the  deed,  of  his  real 
equitable  rights,  unless  it  be  in  favor  of  a  person  who  has  been,  in  fact,  injured 
and  deceived  by  the  misrepresentation.  That  cannot  have  happened  in  the 
present  case.  There  is  the  less  reason  for  imputing  blame  to  the  mortgagees 
in  this  case,  because  the  deed  was  prepared  by  the  mortgagor  himself,  and  exe- 
cuted without  being  inspected  by  them,  so  far  as  appears  in  the  case. 

It  is,  then,  the  opinion  of  the  court  that  the  plaintiffs,  Shirras  and  others, 
have  a  just  title,  under  their  mortgage  deed,  to  subject  one  moiety  of  the  lot  or 
parcel  of  ground,  commonly  known  bj'  the  name  of  Gairdner's  Wharf,  to  the 
payment  of  the  debts  still  remaining  due  to  them,  which  were  either  due  at  the 
date  of  the  mortgage,  or  were  afterwards  contracted  upon  its  faith,  either  by 
advances  actually  made  or  incurred  prior  to  the  receipt  of  actual  notice  of  the 
subsequent  title  of  the  defendants,  Caig  and  Mitchel;  and  that  the  decree  of 
the  circuit  court  of  Georgia,  so  far  as  it  is  inconsistent  with  this  opinion,  ought 
to  be  reversed. 

§  559.  A  mortsrage  debt  is  essential  to  constitute  a  mortgage.  Therefore,  where  K.  fur- 
nished money  to  B.  and  took  a  conveyance  of  a  farm,  and  then  conveyed  to  B.,  conditioned 
on  the  payment  by  B.  of  a  sum  equal  to  the  annual  interest  on  the  sum  advanced  during  the 
life  of  K.  and  wife,  it  was  held  that  the  conveyance  to  K  was  not  a  mortgage.  Atwood  r. 
Kittell,  9  Ben.,  475. 

§  560.  The  debt  described  in  the  mortgage  is  the  debt  secured.  A  reference  to  a  larger 
amount  in  an  unexecuted  agreement  between  the  parties  cannot  control  the  description  in 
the  mortgage.  Turnbull  u  Thomas,*  1  Hughes,  172.  A  covenant  in  a  mortgage  to  pay  the 
joint  debt  of  two  named  persons  does  not  embrace  a  partnei-ship  obligation  of  a  firm  com- 
posed of  those  two  and  another  person.     In  re  Shevill,*  11  Fed.  R.,  858. 

§  561.  Bond  overdue. —  A  mortgage  for  the  payment  of  a  debt,  according  to  the  condition 
of  a  bond  recited  jn.the.mprtgage,  will  not  be  avoided  in  equity  for  the  reason  that  the  day 
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of  pajment  of  the  bond  has  already  passed.  At  law,  the  condition  being  impossible,  the  deed 
would  be  rei^arded  as  absolute;  but  in  equity  it  is  a  security  merely  like  an  ordinary  mort- 
gage.   Hughes  V,  Edwards,  9  Wheat.,  489  (§§  919-925). 

§562.  A  mortgage  to  secure  future  adrances  is  valid.  Schuelenburg  v,  Martin,  1  McC, 
348  (Sg  765-767) ;  United  States  v.  Hooe,   3  Cr.,  73.  89.    See  §  906. 

i^  568.  A  mortgage  made  to  secure  future  advances  is  a  valid  security  for  the  advances  act- 
ually made  on  it.    Schulze  v.  Bolting,*  8  Biss.,  174. 

§  564.  A  mortgage  to  secure  future  advances  to  a  certain  amount  secures  such  advances 
though  they  are  made  after  the  docketing  of  judgments  against  the  mortgagor.  TurnbuU  v, 
Thomas,*  1  Hughes,  172. 

§  o65.  Mortgages  may  as  well  be  given  to  secure  future  advances  and  contingent  debts  as 
those  which  already  exist,  and  are  certain  and  due.  The  only  question  that  properly  arises 
in  such  case  is  the  bona  fides  of  the  transaction.     Conard  v.  Atlantic  Ins.  Co.,  1  Pet.,  ^6,  448. 

§  566.  The  cestui  que  trust  of  a  trust  deed  will  be  protected  against  the  fraud  of  liis  debtor 
in  declaring  a  homestead,  and,  without  giving  notice  of  that  fact,  obtaining  further  advances. 
In  re  Haake,  2  Saw.,  241. 

§  567.  Although  a  mortgage  be  glren  for  a  definite  sum,  it  may  be  shown  that  it  was 
simply  one  of  indemnity.     United  States  v.  Sturges,*  1  Paine,  525. 

§  56S.  To  secure  agreement.—  Where  it  was  stipulated  in  a  mortgage  that  it  should  also 
Btand  as  security  for  the  performance  of  a  certain  agreement,  should  the  mortgagor  elect  to 
perform  the  same,  it  was  held  that,  after  he  made  the  election  and  gave  notice,  the  mortgage 
became  security  for  the  faithful  performance  of  such  agreement  as  effectually  as  if  it  had 
been  fully  set  forth  in  the  mortgage.    Furbish  v.  Sears,*  2  Cliff.,  454,  456. 

VIII.   Insurance. 

SuiQCABT  —  Mortgagor's  covenant  to  insure  for  the  mortgagee,  §  569. — Loss  payable  to  mort- 
gagee, §  570. 

g  569.  Where  a  mortgagor  covenants  to  insure  for  the  benefit  of  the  mortgagee,  such  cove- 
nant creates  an  equitable  lien  in  favor  of  the  mortgagee  upon  the  money  due  for  a  loss  under 
such  policy  to  the  extent  of  his  interest,  although  the  mortgage  contains  a  provision  that  the 
mortgagee,  in  default  of  the  mortgagor's  insuring,  may  take  out  a  policy  at  the  expense  of  the 
latter.    Wheeler  v.  Insurance  Co.,  §  571. 

^  570.  The  provision  of  a  policy,  that  the  loss  shall  be  payable  to  the  mortgagee,  operates  to 
give  the  mortgagee  precisely  the  same  rights  and  interest  in  the  policy  which  he  would  have 
had  if,  without  such  words,  the  policy  had  been  assigned  as  collateral  security  to  the  mort* 
gage  debt.     Connecticut  Mut.  Life  Ins.  Co.  v.  Scammon,  §§  572^75. 

IXoras.—  See  §§  576-582.] 

WHEELER  V.  INSURANCE  COMPANY. 
(11  Otto,  43»-443.     1879.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Mr.  Justice  Bradley. 

SxATEifENT  OF  Facts. —  JohnsoH  &  Goodrich,  commission  merchants  of  New 
Orleans,  being  creditors  of  John  H.  Green,  a  planter,  for  advances  made,  sug- 
gested to  him  that  he  should  authorize  them  to  effect  insurance  on  his  buildings, 
i;in-house,  machinery  and  cotton  in  the  gin-house,  for  their  better  security.  He 
accordingly  wrote  them  a  letter  authorizing  them  to  effect  such  insurance;  and 
they  procured  from  the  Factors  and  Traders'  Insurance  Company  of  New 
Orleans  insurance  on  an  open  policy  in  their  own  names  for  $5,500  on  the 
buildings  and  machinery,  and  §2,000  on  the  cotton.  This  was  in  November, 
1872,  and  the  insurance  was  for  sixty  days.  In  January,  1873,  this  insurance 
was  renewed  for  sixty  days  longer;  and  before  its  expiration,  in  March,  1873, 
the  buildings,  machinery  and  a  small  quantity  of  cotton  were  destroyed  by  fire. 
Johnson  &  Goodrich  took  measures  to  recover  the  insurance,  and  received  $900 
for  the  loss  on  the  cotton,  leaving  a  balance  still  du3  to  Green  of  $3,450,  for 
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the  payment  of  which,  Green  having  become  insolvent,  they  relied  on  the  in- 
surance upon  the  buildings  and  machinery,  and  presented  to  the  insurance  com- 
pany the  necessary  proofs  to  collect  the  same.  At  this  point  the  appellants, 
Ezra  Wheeler  &  Co.,  interposed,  and  set  up  a  claim  to  have  the  insurance  money 
on  the  buildings  and  machinery  paid  to  them,  and  for  this  purpose  filed  their 
bill  against  the  insurance  company,  Green,  and  Johnson  &  Goodrich.  The  de- 
fendants severally  answered,  proofs  were  taken,  and  upon  due  bearing  the  court 
below  made  a  decree  dismissing  the  bill  of  complaint.  From  that  decree  the 
present  appeal  was  taken. 

The  case  as  developed  by  the  pleadings  and  the  evidence  app2ar3  to  be  sub- 
stantially as  follows:  Prior  to  the  employment  of  Johnson  &  Goodrich  by 
Green  as  his  commission  merchants,  he  had  employed  the  firm  of  Foster  & 
Gwyn,  of  New  Orleans,  in  the  same  capacity,  and  had  become  largely  indebted 
to  them.  In  1870  he  had  given  them  his  note  for  $10,000;  in  1871  another 
note  for  $3,723.61 ;  and  in  March,  1872,  a  third  note  for  $3,009.55.  To  secure 
the  payment  of  each  of  these  notes,  with  interest  at  eight  per  cent,  per  annum, 
he  gave  successive  mortgages  on  his  plantation,  buildings,  machinery  and  stock, 
with  an  agreement  in  the  last  two  mortgages  to  insure  the  buildings  and  ma- 
chinery and  to  transfer  the  policies  of  insurance  to  the  mortgagees  for  their 
better  security,  or,  in  default  of  doing  this,  that  the  mortgagees  and  all  subse- 
quent holders  of  the  notes  secured  by  those  mortgages  should  have  the  right 
to  effect  such  insurance  at  his  expense.  These  mortgages  were  all  given  and 
recorded  before  Johnson  &  Goodrich  procured  the  insurance  now  in  question. 
Foster  &  Gwyn,  in  July,  1871,  under  the  reserved  right  contained  in  the  second 
mortgage,  effected  an  insurance  for  one  year  upon  the  buildings  and  machinery, 
but  did  not  renew  the  same.  In  the  spring  or  summer  of  1872,  Foster  &  Gwyn 
being  largely  indebted  to  the  appellants,  transferred  to  them  the  three  notes 
and  mortgages  of  Green  by  way  of  collateral  security,  and  the  appellants  rely 
on  this  security  for  making  their  claim  against  Foster  &  Gwyn.  Being  thus 
the  holders  of  the  notes  and  mortgages  of  Green,  the  appellants  claim  the 
insurance  money  in  question  on  tw^o  grounds:  First,  on  the  ground  that,  although 
the  insurance  was  effected  in  the  name  of  Johnson  &  Goodrich,  they  acted 
merely  as  agents  of  Green,  and  the  insurance  was  really  taken  out  for  his 
benefit;  and  he  having  agreed  in  and  by  the  last  two  mortgages  to  insure  the 
property  for  the  benefit  of  the  mortgagees  and  to  ^transfer  the  insurance  to 
them,  the  appellants,  as  holders  of  the  notes  and  mortgages,  are  equitably  enti- 
tled to  the  insurance  money.  Secondly,  on  the  ground,  as  the  appellants  allege, 
that  when  the  insurance  in  question  was  abput  to  be  renewed  in  January,  1873, 
they  were  assured  by  Green  and  by  Johnson  &  Goodrich  that  it  was  effected 
for  the  benefit  of  them,  the  mortgagees,  or  at  least  they  were  led  to  believe 
that  this  was  so  done. 

An  examination  of  the  evidence  in  the  case  fails  to  convince  us  that  the  lat- 
ter charge  is  true,  at  least  so  far  as  Johnson  &  Goodrich  are  concerned.  Foster 
testifies  that,  about  the  time  of  the  renewal,  he,  on  behalf  of  the  appellant^ 
called  on  Green  at  his  plantation,  and  requested  him  to  have  the  property  in- 
sured, and  that  Green  promised  that  he  would  write  to  Johnson  &  Goodrich 
to  renew  the  insurance.  The  witness  does  not  say,  and  Green  in  his  answer 
denies,  that  he  promised  to  have  any  insurance  effected  for  the  benefit  of  the 
mortgagees  or  the  appellants;  and  the  evidence  is  clear  that  Johnson  &  Good- 
rich had  no  such  understanding.  They  regularly  renewed  their  policy,  and  on 
the  same  day  Gwyn  called  at  their  office  and  asked  a  clerk  whether  they  bad 
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taken  oot  a  policy  on  the  cotton-gin  and  buildings  of  Green,  and  the  clerk 
answered  that  they  had;  and  nothing  more  appears  to  have  been  said.  John- 
son &  Goodrich  both  swear  that  they  had  no  knowledge  of  the  stipulation 
about  insurance  in  the  mortgages,  or  that  Green  was  under  any  engagement 
to  effect  insurance,  and  that  their  only  motive  for  eflFecting  insurance  on  the 
property  was  to  protect  themselves.  They  charged  the  premiums  to  Green,  it 
is  true;  but  this  they  had  a  right  to  do  under  the  circumstances,  inasmuch  as 
he  authorized  them  to  effect  the  insurance,  and  was  entitled  to  any  benefit  to 
accrue  therefrom  after  their  claim  against  him  was  satisfied. 

The  apf>ellants  insist,  however,  that  Johnson  &  Goodrich  had  no  insurable 
interest  in  the  buildings  and  machinery,  and,  therefore,  that  they  have  no  law- 
ful claim  to  any  part  of  the  insurance  in  question.  But  it  does  not  lie  in  the 
mouths  of  the  appellants  to  make  this  argument.  If  it  has  any  force  (which 
it  is  not  necessary  for  us  to  decide),  it  can  only  be  urged  by  the  insurance  com- 
pany, and  they  do  not  urge  it.  Since,  therefore,  there  is  no  proof  that  Johnson  & 
Goodrich  did  not  act  with  entire  fairness  in  the  whole  transaction,  and  without 
notice  of  Green's  covenant  to  insure;  and  since  there  was  no  privity  between 
them  and  the  appellants,  we  do  not  see  how  the  latter  can  sustain  any  claim  at 
law  or  in  equity  against  them. 

§  571.  Where  a  mortgagor  agrees  to  insure  pt^operty  for  tJie  benefit  of  the  mort- 
gagee^ the  latter  is  entitled  to  any  insurance  money  accruing  to  the  mortgagor  on  a 
policy  afterwards  taken  out  by  or  for  him, 

fiat  as  the  debt  due  to  Johnson  &  Goodrich  will  not  exhaust  the  whole 
amount  of  the  insurance,  and  as  the  balance  rightfully  belongs  to  Green,  the 
question  arises  whether,  as  to  that  balance,  the  claim  of  the  appellants  is  not 
maintainable.  It  is,  undoubtedly,  the  general  rule  that  a  mortgagee  has  no 
Tight  to  the  benefit  of  a  policy  taken  by  the  mortgagor,  unless  it  is  assigned 
to  him.  Carter  v,  Rockett,  8  Paige  (N.  Y.),  436.  But  it  is  settled  by  many  de- 
cisions in  this  country,  that,  if  the  mortgagor  is  bound  by  covenant  or  otherwise 
to  insure  the  mortgaged  premises  for  the  better  security  of  the  mortgagee,  the 
latter  will  have  an  equitable  lien  upon  the  money  due  on  a  policy  taken  out  by 
the  mortgagor  to  the  extent  of  the  mortgagee's  interest  in  the  property  de- 
stroyed. Thomas  ».  Vonkapff,  6  Gill  &  J.  (Md.),  372;  note  to  3  Kent,  Com., 
376;  Angell,  Fire  and  Life  Ins.,  sec.  62;  2  Am.  Lead.  Cas.,  83A,  5th  ed.;  1 
Herman,  Mortgages,  sec.  424,  and  cases  there  cited.  And  this  equity  exists, 
although  the  contract  provides  that,  in  case  of  the  mortgagor's  failing  to  pro- 
cure and  assign  such  insurance,  the  mortgagee  may  procure  it  at  the  mort- 
gagor's expense.  Nichols  t?.  Baxter,  6  R.  L,  491.  Of  course  the  mortgagee's 
equity  will  be  governed  by  the  scope  and  object  of  the  agreement;  as,  if  the 
agreement  be  to  insure  for  a  certain  amount,  the  equity  will  not  apply  beyond 
that  amount;  and  as  its  object  is  to  afford  better  security  for  the  payment  of 
the  debt,  it  will  not  be  enforced  farther  than  is  necessary  for  such  security;  if 
the  debt  is  abundantly  secured  by  the  property  which  remains  liable  to  the 
mortgage,  a  court  of  chancery  will  properly  decline  to  enforce  it.  The  present 
case,  however,  is  not  embarrassed  by  any  questions  of  this  sort.  The  appel- 
lants have  proceeded  to  sell  the  immovable  property  mortgaged,  which  did  not 
more  than  satisfy  the  first  mortgage;  and  the  amount  of  insurance  money 
remaining  after  satisfying  the  claim  of  Johnson  &  Goodrich  is  less  than  the 
insurance  stipulated  for  in  the  other  mortgages. 

The  equitable  doctrine  upon  which  the  appellant's  claim  is  founded  undoubt- 
edly obtains  in  Louisiana.     It  is  derived  from  the  principles  of  the  civil  law, 
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which  is  the  basis  of  the  civil  code  of  that  state;  and  it  is  supported  by  tiie 
authorities  cited  from  the  Louisiana  reports.  See  Civil  Code  La.,  art.  1965; 
Williams  v.  Winchester,  7  Mart.,  K  S.  (La.)j  22;  Citizens'  Bank  v.  Dugue  and 
Louisiana  State  Bank,  5  La.  Ann.,  12;  Braden  v.  Louisiana  Ins.  Co.,  1  La.,  220. 
Our  conclusion  is,  that  the  decree  of  the  circuit  court  should  be  reversed,  and 
the  case  remanded  with  instructions  to  enter  a  decree  in  conformity  with  this 
opinion;  and  it  is  so  ordered 

CONNECTICUT  MUTUAL  LIFE  INSURANCE  COMPANY  v.  SCAMMON. 
(Circuit  Court  for  Illinois:  4  Federal  Reporter,  263-276.     1880.) 

Opinion  by  Dyer,  D.  J. 

Statement  of  Facts. —  This  is  a  bill  for  foreclosure  of  a  mortgage  executed  to 
complainant  in  1866  by  the  defendants  J.  Y.  Scammon,  Florence  A.  D.  Reed, 
formerly  Scammon,  and  Arianna  E.  Scammon;  the  two  defendants  last  named 
being  daughters  of  the  defendant  J.  Y.  Scammon.  The  mortgage  originally 
covered  lot  No.  5,  in  block  Xo.  11,  in  Fort  Dearborn  addition  to  Chicago,  and 
was  made  to  secure  the  payment  of  $30,000  and  interest.  It  is  admitted  in  the 
bill  that  in  1867  the  sum  of  $10,000  was  paid  to  apply  on  the  principal,  and  it 
is  alleged  that  the  balance  of  the  original  principal,  namely,  $20,000,  with 
interest,  remains  unpaid,  besides  certain  sums  of  money  paid  by  complainant  to 
redeem  the  raortgaf^ed  premises  from  tax  sales.  Defenses  have  been  interposed 
by  the  defendants  Florence  A.  D.  Reed  and  Arianna  E.  Scammon,  and  the  case 
has  been  heard  upon  their  exceptions  to  the  report  of  the  master  to  whom  the 
cause  was  referred. 

Originally,  the  mortgaged  premises  were  owned  in  her  separate  right  by 
Mary  Ann  H.  D.  Scammon,  then  the  wife  of  the  defendant  J.  Y.  Scammon, 
but  since  deceased.  Upon  her  death,  the  property  by  descent  passed  to  her 
three  children,  Charles  T.  Scammon,  and  the  defendants  Florence  A.  D.  Reed 
and  Arianna  E.  Scammon,  subject,  however,  to  a  life  estate  therein  of  their 
father.  Subsequently,  but  prior  to  the  execution  of  the  mortgage  in  suit,  Mr. 
Scammon  acquired  the  interest  of  his  sou,  Charles  T.  Scammon;  so  that  at  the 
date  of  the  mortgage  he  was  the  owner  in  fee  of  an  undivided  one-third  inter- 
est in  the  premises.  This  being  the  stale  of  the  title,  on  the  10th  day  of  Sep- 
tember, 1866,  Mr.  Scammon  and  his  two  daughters  joined  in  the  execution  of 
a  bond  to  the  complainant,  conditioned  for  the  payment  of  the  sum  of  $30,000 
on  the  10th  day  of  September,  1871,  with  interest  payable  half  3''early  at  eight 
per  cent.;  and  to  secure  the  payment  of  this  bond  they  executed  the  mortgage 
in  question.  This  bond  and  mortgage  were  given  to  secure  the  repayment  to 
complainant  of  a  loan  then  made  for  the  purpose  of  erecting  a  building  on  the 
premises;  and  the  money  thus  borrowed  and  secured  was  so  used. 

The  mortgage  contained  a  clause  binding  the  mortgagors  to  keep  the  build- 
ings thereafter  erected  on  the  premises  insured  against  loss  or  damage  by  fire, 
and  to  assign  and  deliver  to  complainant  the  policies  of  insurance  therefor, 
whenever  such  insurance  should  be  effected;  and  it  was  further  provided  that 
the  complainant  should  hold  such  policies  of  insurance  as  collateral  and  ad- 
ditional security  for  the  payment  of  the  principal  sum,  secured  by  the  mortgage 
and  interest,  and  should  have  the  right  to  collect  and  receive  all  sums  of 
money  that  might  at  an}'  time  become  collectible  upon  such  policies  of  insur- 
ance, and  apply  the  same,  when  received,  in  the  same  manner,  as  far  as  pos- 
sible, as  was  provided  in  the  mortgage  in  case  of  a  sale  of  the  mortgaged 
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premises  under  the  power  of  sale  therein  contained.  Pursuant  to  these  require- 
ments of  the  mortgage  insurance  was  obtained,  in  the  sum  of  $15,000,  upon 
the  building  erected  on  the  premises.  The  policy  of  insurance,  in  terras,  run  to 
J.  Y.  Scammon  alone,  and  contained  a  clause  in  the  usual  form :  "  Loss,  if  any, 
payable  to  the  Connecticut  Mutual  Life  Insurance  Company." 

On  the  10th  day  of  September,  1867,  by  agreement  between  J.  Y.  Scammon 
and  his  daughters,  a  partition  of  the  mortgaged  premises  was  made  by  which 
the  south  one-third  thereof  was  set  off  to  Mr.  Scammon  as  the  parcel  in  which 
he  should  thereafter  have  a  clear  estate  in  fee;  and  the  north  two-thirds  were 
set  off  to  the  defendants  Florence  A.  D.  Reed  and  Arianna  E.  Scammon,  to  be 
held  by  them  in  fee,  subject,  however,  to  the  life  estate  of  their  father.  The 
object  of  this  agreement  of  partition  appears  to  have  been  to  enable  Scammon 
to  convey  the  south  one-third  of  the  lot  to  the  Marine  Company  of  Chicago, 
and  to  enable  his  daughters,  at  his  death,  to  hold  the  north  two-thirds  of  the 
lot  free  from  all  other  claims  of  title  under  Mr.  Scammon.  Concurrently  with 
the  making  of  this  partition  $10,000  was  paid  to  complainant  to  apply  on  the 
principal  of  the  bond  and  mortgage  in  suit,  and  the  south  one-third  of  the 
mortgaged  premises  so  set  off  to  Mr.  Scammon  was  then  released  by  complain- 
ant from  the  lien  of  the  mortgage,  and  thereafter  his  interest  in  the  mort- 
gaged premises  yet  covered  by  the  mortgage  consisted  of  a  life  estate;  and  it  is 
understood  that  the  building  then  situated  on  the  premises  stood  upon  that  part 
of  the  same  set  off  under  the  partition  to  Mr.  Scammon's  two  daughters.  This 
building  was  totally  destroyed  in  the  great  fire  of  October,  1871. 

In  settlement  of  the  insuranoa  on  the  same  the  fire  insurance  company  de- 
livered to  the  defendant  Scammon  a  draft  for  $15,000,  payable  to  the  order  of 
complainant;  and  thereupon  Scammon,  in  a  communication  addressed  to  the 
secretary  of  the  complainant,  informed  him  that  he  had  commenced  rebuilding 
the  burned  structures,  and  inclosed  therein  the  draft  received  for  insurance,  and 
requested  that  authority  might  be  given  to  complainant's  Chicago  agent  to  pay 
over  to  him  (Scammon)  or  to  the  Marine  Company,  the  proceeds  of  the  draft, 
to  be  expended  in  such  rebuilding.  This  request  resulted  in  an  agreement, 
made  on  the  5th  day  of  January,  1872,  between  complainant  and  J.  Y.  Scam- 
mon alone,  by  which  it  was  agreed  that  complainant  should  and  did  waive  its 
right  to  apply  the  insurance  money  on  the  mortgage  indebtedness,  and  that 
this  money  should  be  deposited  in  such  bank  as  should  be  selected  by  Scammon 
and  assented  to  by  complainant  to  the  credit  and  at  the  risk  of  Scammon,  to 
be  used  in  the  erection  of  buildings  on  the  mortgaged  premises;  that  this 
money  should  be  paid  out  in  the  erection  of  such  buildings,  from  time  to  time, 
on  the  drafts  or  checks  of  Scammon,  countersigned  by  complainant's  agent, 
until  it  should  be  thus  fully  expended;  further,  that  such  drafts  or  checks 
should  be  so  countersigned  on  presentation  thereof  to  complainant's  agent,  ac- 
companied with  the  certificate  of  an  architect  that  the  amount  of  such  check 
or  draft,  together  with  all  previous  checks  or  drafts  drawn  or  paid  out  on  such 
account,  had  been  actually  expended  in  permanent  improvements  upon  the 
mortgaged  premises;  further,  that  so  soon  as  the  building  or  buildings  so 
erected  should  be  in  a  situation  to  be  insured,  Scammon  should  cause  the  same 
to  be  insured  in  the  fair  insurable  value  thereof,  and  assign  the  policies  of  in- 
surance to  complainant,  and  that  thereupon  all  the  provisions  contained  in  the 
mortgage  should  apply  to  such  insurance. 

By  this  agreement  it  was  further  provided  that  any  receipt  or  acknowledg- 
ment given  by  complainant,  either  alone  or  jointly  with  others,  to  any  such  in- 
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sttrance  company,  for  the  purpose  of  facilitating  the  collection  by  Scammon 
of  any  insurance  money  intended  to  be  placed  back  on  the  mortgaged  premises, 
should  not  be  construed  as  a  collection  of  the  money  by  complainant  under 
the  conditions  of  the  mortgage,  wherein  it  was  provided  that  complainant 
might  collect  and  apply  such  insurance  money  upon  the  indebtedness  secureil 
to  be  paid  thereby,  but  should  be  regarded  as  merely  enabling  Scammon  to  col- 
lect such  insurance  money ;  and  it  was  expressly  provided  that  this  money  was 
not  to  be  so  applied,  and  that  the  mortgage  should  remain  a  lien  on  the 
premises  for  the  full  amount  of  the  principal  sura  mentioned  in  the  bond,  with 
interest,  as  if  said  insurance  money  had  never  been  collected.  It  was  also 
agreed  that  in  case  the  insurance  money  should  not  be  expended  in  rebuilding, 
within  six  months  from  the  date  of  the  agreement,  then  said  agreement  of 
waiver  should  have  no  eflPect,  but  that  the  right  of  Scammon  to  use  and  expend 
the  same  should  thereupon  cease,  and  that  complainant  should  have  the  right 
to  draw  from  the  bunk  where  the  same  was  deposited,  upon  its  own  check,  said 
insurance  money,  or  so  much  thereof  as  had  not  then  been  actually  expended, 
and  apply  the  same  in  payment,  pro  tanto^  of  the  indebtedness  secured  by  the 
mortgage. 

Thereupon  complainant,  by  its  secretary,  by  indorsement  on  the  draft  for 
$15,000  received  from  the  fire  insurance  company,  made  the  same  payable  to 
J.  Y.  Scammon,  or  order,  who  designated  the  Marine  Company,  of  Chicago,  as 
the  banking  office  in  which  the  insurance  money  should  be  deposited,  and  de- 
livered the  same  back  to  Scammon  so  indorsed,  and  the  proceeds  of  the  draft 
were  then  received  by  Scammon  and  deposited  with  the  Marine  Company. 
Thereafter  the  money  thus  realized  on  account  of  the  insurance,  and  so  de- 
posited, was  drawn  out  by  the  defendant  Scammon  on  his  own  checks  or  drafts, 
and  not  in  pursuance  of  the  aforesaid  agreement  between  him  and  complain- 
ant; but  new  structures  were  not  erected  on  the  mortgaged  premises,  and  the 
proceeds  of  insurance  were  not  used  by  Scammon  for  that  purpose  as  contem- 
plated by  the  agreement.  Further  material  facts  in  the  case  are  that  when 
complainant  originally  took  the  mortgage  in  question,  it,  by  its  agent,  knew  the 
state  of  the  title  of  the  mortgaged  premises;  that  in  the  erection  of  the  build- 
ing on  the  premises,  in  causing  it  to  be  insured,  and  in  collecting  rents,  and 
paying  premiums  and  taxes,  the  defendant  J.  Y.  Scammon  dealt  with  the  prop- 
erty as  if  it  were  his  own;  and  that  the  entire  business  connected  with  the 
loan  from  complainant,  from  the  time  of  its  original  negotiation  down  to  the 
time  of  the  before-mentioned  agreement  in  relation  to  the  insurance,  was  trans- 
acted by  the  defendant  Scammon.  The  evidence  tends  to  show  that  he  kept 
an  account  with  the  property  on  his  bank  ledger,  in  which  rents  received  b^' 
him  were  credited;  and  that,  either  in  this  or  in  a  separate  account,  monej^s 
paid  by  him  for  insurance  premiums  were  also  entered. 

It  appears,  further,  that  the  defendants  Florence  A.  D.  Reed  and  Arianna 
E.  Scammon  knew  nothing  at  the  time  of  the  insurance  obtained  upon  the 
property,  nor  of  the  agreement  in  relation  to  the  insurance  money  between 
their  father  and  complainant,  made  in  1872.  There  is  no  doubt  that  when 
complainant  consented  to  the  payment  of  the  insurance  money  to  Scammon,  it 
was  expected  that  it  would  be  used  in  rebuilding,  and  that  it  was  paid  to  and 
received  by  him  in  good  faith  for  that  purpose;  and  there  is  evidence  to  the 
effect  that  the  officers  of  the  bank  understood  at  the  time  that  this  money  was 
placed  in  the  bank  in  the  character  of  a  special  deposit,  and  subject  to  the  con- 
ditions of  the  agreement  between  complainant  and  Scammon.    Further,  it 
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seems  clear  that  Scammon  was  never  expressly  authorized  by  complainant  to 
draw  oQt  or  appropriate  the  money  as  he  seems  to  have  done.  Indeed  the  per- 
formance of  the  agreement,  under  which  the  insurance  money  was  surrendered 
to  Scammon  and  deposited  in  the  bank,  seems  to  have  been  abandoned  by  both 
parties  thereto,  as  it  does  not  appear  that  the  contract  was  at  all  regarded  by 
Scammon  in  the  appropriation  of  the  money,  nor  was  it  insisted  upon  by  com- 
plainant, so  far  as  the  evidence  discloses. 

The  two  mortgagors,  Florence  A.  D.  Reed  and  Arianna  E.  Scammon,  accord- 
ing to  the  evidence,  were  not  consulted  about  the  disposition  of  the  insurance 
money,  and,  so  far  as  is  shown,  had  no  knowledge  of  and  gave  no  consent  to 
its  payment  to  their  father,  or  to  its  deposit  in  the  bank;  nor  have  they  ever 
asserted  any  rights  in  relation  thereto  until  the  commencement  of  this  suit. 

Upon  the  case  stated  it  is  insisted  by  the  defendants,  who  contest  complain- 
ant's right  to  a  decree,  that  the  insurance  money  in  question  was  in  legal 
effect  collected  by  complainant,  and,  in  fact,  came  to  its  hands;  that  com- 
plainant had  no  authority  to  surrender  the  same  to  the  defendant  J.  Y^ 
Scammon ;  that  its  receipt  by  complainant  constituted  satisfaction  pro  ianto  of 
the  mortgage;  that  the  covenant  in  the  mortgage  for  insurance  operated  as  an 
assignment  of  the  insurance  fund,  when  collected,  to  the  mortgagee;  and  that 
it  could  not,  under  any  arrangement  made  with  J.  Y.  Sca-mrtion,  without  their 
consent,  be  legally  paid  back  to  him  and  the  mortgage  be  still  kept  in  force,  to 
their  prejudice,  and  as  a  continuing  or  renewed  incumbrance  upon  their  interest. 
On  the  other  hand,  it  is  contended  that  the  defendant  J.  Y.  Scammon  had  an 
insurable  interest  in  the  mortgaged  premises;  that  all  of  the  mortgagors  agreed 
in  their  mortgage  to  furnish  insurance  to  the  full  value  of  their  Insurable 
interests;  that  the  two  defendants  who  make  defense  procured  no  insurance  on 
the  proj^erty  or  their  interest  therein;  that  the  policy  of  insurance  run  to  J.  Y, 
Scammon  alone,  and,  therefore,  that  he  could  recover  upon  the  policy,  no 
matter  what  his  interest  in  the  property  was;  that  his  daughters  had  no  interest 
in  the  proceeds  of  the  insurance;  that  the  policy  was  held  by  complainant  as 
collateral  security;  that  it  could  elect,  if  it  chose,  not  to  collect  the  insurance, 
and,  if  collected,  it  could  rightfully  pay  the  money  back  to  the  party  insured; 
that  the  daughters  had  no  interest  or  concern  in  the  transaction,  and  that  the 
insurance  which  was  obtained  only  in  legal  effect  covered  the  interest  of  J.  Y. 
Scammon  in  the  property. 

In  reply  it  is  urged  that  the  insurance  was  procured  as  additional  security  to 
the  mortgage;  that,  though  it  was  taken  in  the  individual  name  of  J.  Y. 
Scammon,  it  was  furnished  under  the  covenants  of  the  mortgage,  and  that  it 
did  not  inure  to  the  benefit  of  J.  Y.  Scammon  alone,  but  was  treated  by  all 
the  parties  as,  and  was  in  fact,  a  proceeding  for  the  benefit  of  all,  and  which 
protected  the  interests  of  all.  Upon  complainant's  theory,  therefore,  the 
$15,000  received  on  account  of  the  insurance  is  not  to  be  treated  as  a  payment 
upon  the  mortgage,  or  as  money  received  by  complainant  which  it  was  bound 
to  apply  upon  the  mortgage;  while,  on  the  theory  of  the  contesting  defendants, 
that  money  should  have  been  applied  in  payment  of  the  mortgage  indebted- 
ness, and  its  receipt  by  complainant  operated  as  a  satisfaction  pro  ianto  of  the 
mortgage,  so  far  as  the  interests  of  those  defendants  were  involved,  and  so  left 
unpaid  only  the  sum  of  $5,000  and  interest. 

Upon  the  assumption  that  the  policy  of  insurance  covered  not  only  the 
interest  of  J.  Y.  Scammon  in  the  insured  property,  but  also  that  of  his  daugh* 
lers,  it  becomes  important,  first,  to  inquire  whether,  in  making  the  agreement 
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with  complainant  by  which  the  insurance  money  was  surrendered  to  Scaramon, 
ho  acted  not  only  for  himself  but  also  as  the  authorized  representative  of  his 
daughters;  because,  if  in  that  transaction  he  was  their  authorized  agent,  it  is 
obvious  they  could  have  no  ground  of  complaint,  and  that  would  end  this  con- 
troversy. Manifestly  he  stood  in  a  twofold  relation  to  the  property  —  Firsts  as 
the  owner  of  the  life  estate;  and,  secondly^  as  the  representative,  to  a  certain 
extent,  of  the  owners  of  the  reversion.  The  individual  acts  of  Mrs.  Reed  and 
Arianna  Scammon  in  connection  with  the  property,  done  at  the  time  of,  and 
subsequent  to,  the  original  loan,  appear  to  have  been  limited  to  the  execution 
of  the  bond  and  mortgage  in  the  suit,  and  the  making  of  the  agreement  of 
partition  with  their  father.  It  must  be  assumed  that  he  was  left  with  unre- 
stricted authority  to  manage  the  property  to  the  extent  of  erecting  buildings 
thereon,  collecting  rents,  paying  taxes,  and  procuring  insurance.  So  far  as 
those  acts  affected  the  interests  of  the  owners  of  the  fee,  they  must  be  consid- 
ered as  done  under  authority,  express  or  implied.  Moreover,  as  to  some,  if  not 
all,  of  such  acts,  he  had  not  only  the  legal  right,  but  as  the  owner  of  the  life 
estate,  receiving  the  rents  and  profits,  it  was  his  legal  duty  to  do  them. 

As  the  mortgage  contained  a  covenant  to  keep  the  buildings  insured,  and  as 
the  care  and  management  of  the  property  were  intrusted  wholly  to  Mr.  Scam- 
mon, it  is  clear  that  his  act  of  procuring  insurance  as  additional  security  to  the 
mortgage  was  within  the  scope  of  his  agency  as  the  representative  of  the  inter- 
est of  his  daughters.  It  was  a  legitimate  incident  to  the  business  of  managing 
and  preserving  the  property.  But  it  is  not  to  be  overlooked  that  this  and  the 
other  acts  before  specified  were  such  as  touched  the  property  in  its  character 
as  real  estate,  and  the  question  is,  could  authority  to  make  the  special  agree- 
ment in  relation  to  the  insurance  money,  so  far  as  it  affected  the  interests  of 
his  daughters,  be  implied  from  the  general  power  he  possessed  and  exercised 
over  the  property?  I  am  of  opinion  it  could  not.  In  support  of  this  conclu- 
sion, it  is  to  be  borne  in  mind  that  the  instrument  which  required  insurance  to 
be  obtained,  and  which  in  its  provisions  controlled  the  destiny  of  the  insurance 
money,  was  executed  not  by  Mr.  Scammon,  for  and  as  the  agent  of  his  daugh- 
ters, but  by  those  persons  acting  for  themselves.  The  covenants  and  stipula- 
tions of  the  mortgage  were  made  effective  by  their  own  signatures  and  seals. 
The  origin  of  the  obligations  and  rights  of  all  the  parties  with  reference  to  in- 
surance and  any  moneys  derived  therefrom  was  the  mortgage;  and  direction 
having  been  therein  given  as  to  the  ultimate  disposition  of  the  same,  so  serious 
a  departure  therefrom  as  a  waiver  of  valuable  rights  and  a  diversion  of  the 
fund  would  involve,  would  require  the  sanction  of  the  owners  of  the  fee,  so 
far  as  their  interests  were  concerned.  The  waiver  of  rights  established  by  the 
mortgage,  the  virtual  revocation  of  special  contract  provisions,  involved  an  ex- 
traordinary power,  not  falling  within  such  general  control  over  the  property 
as  the  owner  of  the  life  estate  was  accustomed  to  exercise.  It  was  outside  the 
scope  of  his  agency,  and  not  properly  incident  to  any  general  powers  pertain- 
ing thereto.  Consent  on  the  part  of  the  owners  of  the  fee  to  any  diversion 
of  the  insurance  moneys  cannot  be  inferred  from  their  silence,  because  thej' 
had  no  knowledge  of  the  transaction. 

It  will  be  understood  that  all  this  is  said  upon  the  theory  that  the  contestino* 
defendants  had  an  interest  in  the  insurance,  and  in  such  application  of  the  in- 
surance fund  as  the  mortgage  contemplated;  and  it  is  also  said,  in  the  light  of 
the  fact  that  that  fund  was  allowed  to  be  personally  appropriated  by  the  owner 
of  the  life  estate,  and  was  not  used  in  rebuilding.     How  far  the  equities  of  the 
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parties  might  have  been  aflfected  if  the  moneys  had  been  used  in  rebuilding, 
and  whether  that  might  not  have  been  regarded  as  a  restoration  of  the  lost 
pi-operty,  and  therefore  a  benefit  to  the  parties  interested  equivalent  to  an  ap- 
plication of  the  moneys  on  the  mortgage  debt,  are  questions  not  necessary  hero 
to  be  considered.  The  facts,  as  we  now  have  them,  are  that  this  agreement  was 
made;  that  the  owners  of  the  fee  were  not  parties  to  it,  and  never  authorized 
it;  that  that  agreement,  even  in  the  form  in  which  it  was  made,  was  not  per- 
formed; that  performance  was  not  required  by  complainant;  and  that  the  in- 
surance moneys  were  ultimately  diverted  so  that  they  neither  benefited  the 
mortgaged  property  nor  were  applied  upon  the  mortgage  debt. 

§  573.  PowevB  of  a  life  tenant  to  bind  reversioners  in  the  arrangement  of  in- 
surance tipon  the  property. 

The  more  difficult  question  is,  had  the  owners  of  the  fee  any  such  interest 
in  this  insurance,  or  any  such  rights  in  the  ultimate  disposition  of  it,  as  to 
enable  them  to  question  the  transaction  in  relation  thereto  between  their  father 
and  complainant?  The  proposition  that  the  insurance  only  covered  the  inter- 
est of  Mr.  Scammon  in  the  property  was  urged  with  so  much  force  on  the 
argument  that  I  have  not  been  without  doubt  in  considering  the  question.  Un- 
doubtedly, as  life  tenant,  he  had  an  insurable  interest  in  the  property.  And 
when  the  language  of  the  policy,  which  is  that  the  insurance  company  '*  do 
hereby  insure  J.  Young  Scammon  .  .  .  against  loss  or  damage  by  fire  to 
the  amount  of  $15,000  ...  on  the  four-story  and  basement  brick  build- 
ing," etc.,  is  considered,  disconnected  from  other  extrinsic  facts,  there  is  cer- 
tainly force  in  the  view  that  his  interest  only  was  insured.  But  it  is  to  be 
borne  in  mind  that  the  interests  of  all  the  mortgagors  in  the  mortgaged  prop- 
erty, in  common  and  without  severance,  was  pledged  for  payment  of  the  debt. 
Farther,  that  the  mortgage  covenanted  generally  for  insurance,  and  that  it  did 
not  specify  the  several  interests  of  the  covenantors.  The  building  was  part  of 
the  realty,  and  the  interests  were  undivided.  They  were  dealt  with  as  a  unit. 
The  obligation  was  not  in  terms  that  each  mortgagor  should  cause  his  and  her 
interest  to  be  severallj^  insured  for  the  benefit  of  the  mortgagee.  Further,  as 
before  indicated,  it  was  the  legal  duty  of  the  defendant  Scammon,  as  the  life 
tenant  receiving  the  rents  and  profits,  to  keep  the  building,  as  an  entirety,  in- 
sured, and  in  procuring  insurance  he  must  be  held  the  agent  of  his  daughters 
so  far  as  their  interests  were  involved.  And  when  we  consider  the  terms  of 
the  policjr  of  insurance,  as  it  is  right  to  do,  in  connection  with  the  covenants 
and  stipulations  in  the  mortgage,  and  the  relations  at  the  time  of  all  the  par- 
ties to  each  other,  the  conclusion  must  be,  I  think,  that  this  insurance  was  ob- 
tained in  pursuance  of  the  requirements  of  the  mortgage,  and  under  the 
circumstances  the  presumption  is  that  it  covered  what  the  mortgage  specified, 
namely,  the  fair  insurable  value  of  the  building,  as  an  entirety,  and  in  which 
were  united  the  undivided  interests  of  all  the  mortgagors. 

§  573.  Mortgagee  contracting  with  life  tenant  to  rebuild  with  insurance 
money  bound  to  reversioner  mortgagors  to  see  t/iat  the  Iiouses  are  rebuilt. 

The  view  thus  taken  is  strongly  confirmed  by  the  manner  in  which  the  insur- 
ance proceeds  were  dealt  with  by  complainant.  The  loss  was  payable  by  the 
terms  of  the  policy  to  the  mortgagee.  The  draft  of  the  fire  insurance  com- 
pany was  payable  to  the  mortgagee's  order.  It  was  evidently  received  and 
treated  as  a  fund  to  be  either  applied  on  the  debt  or  to  be  used  in  restoring  the 
original  security  The  acts  of  complainant  were  equivalent  to  a  collection  of 
the  insurance,  for  it  had  the  draft  in  hand,  indorsed  it  to  Mr.  Scammon  by 
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ordinary  commercial  indorsement,  and  assumed  to  control  the  ultimate  destiny 
and  use  of  the  proceeds.  If  the  money  was  to  be  relinquished  and  not  to  be 
applied  on  the  mortgage  debt,  it  is  clear  that  complainant  understood  that  the 
legal  rights  of  the  parties  required  that  it  be  placed  back  on  the  mortgaged 
premises,  and  hence  the  stringent  provisions  to  that  end  in  the  agreement  of 
January,  1872;  and  it  was,  of  course,  understood  that  the  restoration  of  the 
building  on  the  premises  would  inure  as  well  to  the  benefit  of  the  owners  of 
the  fee  as  to  that  of  the  owner  of  the  life  estate.  So  I  say  complainant  dealt 
with  the  insurance  not  as  Mr.  Soammon's  money,  but  as  a  further  security  fur- 
nished under  the  mortgage,  and  as  something  which  affected  the  rights  of  all 
the  mortgagors  in  the  propert}^  and  in  which  all  were  interested. 

§  674,  Effect  of  a  stipulation  iti  a  mortgage  that  the  i?isurance  money ^  in  case 
of  a  lo88^  should  he  paid  on  the  mortgage  debt. 

If  this  be  the  correct  view  of  the  question  the  remaining  question,  which  re- 
lates purely  to  the  rights  of  the  parties,  would  seem  not  to  be  difficult  of  solu- 
tion. The  provision  of  the  policy,  that  the  loss  should  be  payable  to  the 
mortgagee,  operated  to  give  the  mortgagee  precisely  the  same  rights  and  inter- 
est in  the  policy  which  it  would  have  had  if,  without  such  words,  the  policy 
had  been  assigned  as  collateral  security  to  the  mortgage  debt.  1  Jones  on 
Mortgages,  §  407,  and  cases  cited.  The  proceeds  of  the  insurance  in  the  hands 
of  complainant  represented  the  insured  property  and  the  interests  of  all  the 
mortgagors  therein.  The  control  exercised  over  the  same  by  the  mortgagee 
was  equivalent  to  an  election  by  it,  under  the  provisions  of  the  mortgage,  to 
collect  and  receive  the  money.  This  being  so,  it  was  complainant's  duty  to  use 
and  apply  it  in  accordajice  with  the  spirit  of  the  provisions  of  the  mortgage, 
and  for  the  benefit  of  the  parties  beneficially  interested,  unless  they  consented 
to  some  other  disposition  of  it.  Indeed,  it  is  difficult  to  perceive  why,  upon 
general  principles  of  equity,  so  far  as  the  rights  of  the  owners  of  the  reversion 
were  concerned,  complainant  could  not  have  been  required  to  have  had  recourse 
to  the  insurance  money  as  collateral  security  for  pa3'ment  pro  tanto  of  the 
mortgage.  If,  in  any^  view  of  the  equities  of  the  case,  complainant  might, 
without  the  knowledge  of  the  owners  of  the  fee,  agree  with  the  life  tenant  to 
place  the  money  back  on  the  mortgaged  premises,  it  was  bound  to  see  that 
such  agreement  was  carried  out,  and  that  the  money  was  so  used.  Failing  in 
this,  and  having  as  mortgagee  received  and  undertaken  to  deal  with  the  insur- 
ance proceeds  as  a  fund  representing  the  property,  equity  will  consider  that  as 
done  which  ought  to  have  been  done,  and  must,  therefore,  so  far  as  the  inter- 
ests of  the  non-consenting  mortgagors  are  concerned,  charge  complainant  with 
this  fund  and  treat  it  as  operative  to  satisfy  the  mortgage  pro  tanto. 

The  case  at  bar  is  distinguishable  from  Gordon  v.  Ware  Savings  Bank,  115 
Mass.,  588,  which  was  cited  by  the  learned  counsel  for  complainant  on  the 
argument.  That  was  a  case  where  mortgaged  premises  were  injured  by  fire, 
and  the  amount  of  the  loss  \Vas  paid  by  the  insurer  in  pursuance  of  its  agree- 
ment with  the  mortgagor  to  the  first  mortgagee,  who  subsequently  paid  the 
amount  to  the  mortgagor  to  be  applied  in  repairing  the  premises,  so  as  to  make 
them  as  valuable  as  before  the  fire;  and  in  this  case  it  was  held,  under  the  facts, 
that  the  holder  of  a  second  mortgage  had  no  equity  to  have  the  amount  so  re- 
ceived applied  in  reduction  of  the  debt  secured  by  the  first  mortgage.  The 
facts  were  that  at  the  time  the  first  mortgagee  received  the  insurance  money  the 
mortgage  debt  was  not  due,  and  the  mortgagor  did  not  consent  to  the  applica- 
tion of  the  money  on  the  mortgage;  and,  moreover,  and  as  a  controlling  featur3 
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of  the  transaction,  the  money  was  applied  by  the  mortgagor  to  the  restoration 
of  the  impaired  security,  for  the  benefit  alike  of  all  parties  interested.  These 
circumstances,  of  course,  vitally  aflfeoted  the  equities  of  the  second  mortgagee. 

§  575.  Powers  of  a  court  of  equity  properly  to  apportion  the  henefit  of  insur- 
ance money  between  life  tenants  and  reversioners. 

The  point  was  made  on  the  argument  that  the  insurance  money  could  not  be 
applied  on  the  mortgage  debt  without  reducing  the  liability  of  the  defendant 
Scammon  equally  w*ith  that  of  his  co-obligors  on  the  bond,  which  would  be 
manifestly  wrong.  And  the  question  was  put,  where  can  the  line  be  drawn  in 
the  proposed  application  of  this  money  in  reduction  of  a  liability  which  is  joint, 
and  which  is  secured  by  the  pledge  of  interests  that  are  undivided?  The 
answer  is  that  the  rules  of  equity  practice  are  sufficiently  flexible  to  meet  the 
case.  The  life  estate  may  b^  charged  with  the  same  burden  of  liability  as  it 
w^as  originally  chargeable  with,  added  to  which  is  the  personal  liability  of  the 
defendant  Scammon;  and  the  estate  of  the  owners  of  the  fee  may  be  charged 
with  the  proper  proportion  of  liability,  namely,  $5,000,  and  interest.  The  de- 
cree can  provide  for  a  sale  of  the  life  estate  as  a  security  for  the  debt,  unaffected 
by  anything  that  has  transpired  between  its  owner  and  complainant,  and  suit- 
able provision  can  be  made  touching  the  personal  liability  of  the  defendant 
Scammon  for  any  deficiency.  Further,  the  same  decree  can  direct  a  sal6  of  the 
interest  of  the  other  mortgagors  to  pay  so  much  of  the  debt  as  is  in  excess  of 
the  $15,000  realized  from  the  insurance.  To  the  extent  indicated  the  excep- 
tions to  the  master's  report  will  be  sustained,  and  decree  in  conformity  to  this 
opinion. 

§  576.  Folicj  obtnined  bj  mort^agree.— The  mortgagor  cannot  claim  the  benefit  of  insur- 
ance made  by  the  mortgagee  at  his  own  expense  for  hja  own  benefit.  Russell  v.  Southard,  13 
How.,  139  (§g  491-509). 

§577.  Where  a  mortgagor  coTenants  with  the  mortgagee  to  keep  the  premises  insured 
for  the  benefit  of  the  mortgagee,  the  latter  has  a  lien  upon  the  proceeds  of  the  policy  which 
will  he  enforced  by  a  court  of  equity  for  his  benefit,  and  if  his  mortgage  is  duly  recorded,  the 
covenant  for  insurance  is  regarded  as  running  witli  the  land,  and  as  giving  of  the  right  to 
others,  so  that  no  subsequent  assignment  of  the  policy  would  affect  his  rights.  In  re  Sands 
Ale  Brewing  Ck>.,  3  Biss.,  175,  178. 

§  o78.  Tlie  fact  that  the  policies  are  not  assigned  to  the  mortgagee  does  not  defeat  his  equi- 
table interest  therein.    Ibid, 

%  579.  In  the  absence  of  a  corenant  or  agreement  on  the  part  of  the  mortgagor  that  the 
premises  shall  be  insured  for  the  benefit  of  the  mortgagee,  the  latter  cannot  claim  the  benefit 
of  a  policy  underwritten  by  the  mortgagor  on  the  mortgaged  property.  Columbia  Ins.  Ck>. 
of  Alexandria  i\  Lawrence,  10  Pet.,  608. 

g  580.  A  mortiirAflr^  m^y  insure  his  interest  in  the  property  without  regard  to  the  mort- 
gagor, and,  in  case  of  loss,  he  may  recover  the  amount  without  any  liability  to  account  to  the 
mortgagor.  The  mortgagee's  right  to  recover  under  a  policy  providing  for  an  apportionment 
of  tbe  loss  in  case  of  any  other  insurance  on  the  property,  is  not  affected  by  an  insurance  of 
the  mortgagor's  interest  where  the  policy  is  made  payable  to  the  mortgagee  without  his 
knowledge.    Johnson  v.  North  British  &  Mercantile  Ins.  Co.,  1  Holmes,  117. 

§  581.  Insurance  at  expense  of  mortgagor. — There  is  an  implied  obligation  arising  from 
tbe  procuring  of  the  insurance  upon  the  request  of  the  mortgagor,  or  at  his  expense,  that 
tbe  insurance  money,  when  paid,  shall  be  applied  to  the  mortgage  debt.  Holbrook  v.  Am. 
lus.  Co.,  1  Curt.,  193. 

§  582.  Alienation  clause.—  A  conveyance  which  equity  will  treat  as  a  mortgage  does  not 
terminate  the  interest  of  the  assured,  or  make  void  the  policy  under  the  alienation  clause. 
Ibid. 
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IX.     FiXTUBES, 

ScTMMARY  —  Steam-engine,  when  not  a  fixtuTe^  §  58S. 

§  588.  A  mortgagor  mav  remove  a  steam-engine  not  connected  with  the  freehold  which 
was  placed  on  the  land  after  the  mortgage  was  executed.    Cope  v.  Romeyne,  §  584. 

COPE  V.  ROMEYNE. 
(Circuit  Court  for  Michigan:  4  McLean,  884-387.    1848.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  is  an  action  of  trover.  A  mortgage  was  given 
to  the  Bank  of  the  United  States  on  the  8th  of  April,  1810,  to  secure  the  pay- 
ment of  the  sum  of  $10,611.57  on  lots  fifteen,  sixteen  and  seventeen,  in  Port 
Sheldon,  a  town  on  paper  only,  by  the  Port  Sheldon  Land  Company.  An  as- 
sociation was  formed,  called  the  "Port  Sheldon  Land  Company,"  in  Michigan, 
to  lay  out  a  town,  build  a  steam  mill,  and  to  make  other  improvements.  The 
assignees  of  the  bank  bring  this  suit.  Before  action  was  commenced  on  the 
mortgage,  the  trustees  of  the  land  company  released  the  equity  of  redemption 
to  the  plaintiffs.  The  loan  was  made  to  the  company  by  the  Bank  of  the 
United  States,  the  18th  of  April,  1838,  which  was  negotiated  by  Mr.  Jaudon, 
who  was  cashier  of  the  bank,  and  was  one  of  the  land  company.  When  the 
release  of  the  equity  of  redemption  was  given,  it  was  stipulated  that  the  pro- 
ceeds of  the  property  should  be  applied  in  payment  of  the  mortgage  debt.  Mr. 
Jaudon,  being  sworn,  stated  that  he  acted  as  agent  for  the  land  company,  and 
in  that  character  purchased  an  engine  to  put  into  a  saw  mill  which  they  had 
constructed  on  one  of  the  lots  mortgaged.  That  being  in  possession  in  1843, 
as  agent,  and  one  of  the  land-owners,  he  took  down  the  engine  and  shipped  it 
with  its  apparatus  to  Detroit,  accompanied  by  a  bill  of  lading,  which  was  in- 
dorsed to  Romeyn,  and  which  he  indorsed  to  the  "  Bank  of  Sinclair."  Romeyn 
was  authorized  to  sell  the  engine,  and  he  did  sell  it  to  the  Bank  of  Sinclair,  and 
indorsed  to  it  the  bill  of  lading.  Pitts  purchased  it  for  the  bank  in  good  faith, 
without  notice  from  Romeyn,  the  bank  having  made  advances  on  the  engine. 
A  bill  was  filed  to  foreclose  the  mortgage  —  defense  withdrawn.  Xo  steps 
have  been  since  taken  on  it.  Mr.  Jaudon  saj^s  the  release  of  the  equity  of  the 
mortgage  was  released  only  on  the  condition  that  it  should  be  in  full  payment 
of  the  mortgage,  and  the  assignors  so  understood  at  the  time  of  the  assignment. 
The  plaintiffs  admitted  by  a  letter  to  Jaudon,  11th  March,  1847,  that  the  mort- 
gage was  limited  to  the  lots  expressed. 

The  counsel  for  the  plaintiffs  insist  that  the  mortgagee,  after  forfeiture,  may 
sue  in  trover  for  any  part  of  the  freehold,  severed  before  or  after  the  mortgage 
became  due,  though  out  of  possession.  17  Eng.  Cora.  Law,  272.  Mortgagor  is 
less  than  a  tenant.  The  personal  property,  when  severed,  still  belongs  to  the 
mortgagee.  Admits  that  if  the  mortgagor  had  sold  the  property,  including 
the  engine,  the  title  would  have  been  good.  But  he  insists  that,  the  engine 
being  severed,  a  sale  by  the  mortgagor  does  not  give  a  good  title.  Recording 
acts  have  nothing  to  do  with  the  present  question.  3  Wend.,  104;  8  id.,  584; 
Powell  on  Mort.,  n.  165;  2  GreenL,  387;  33  Eng.  Com.  Law,  115;  1  Doug.,  21, 
256;  15  Eng.  Com.  Law,  486.  The  only  question  which  is  raised  by  the  plead- 
ings is,  whether  the  engine  could  properly  be  claimed  by  the  mortgagees. 
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§  584.    When  inortgagor  may  remove  ateam^ngine. 

At  the  time  the  mortgage  was  execated  there  were  no  improvements  on  the 
lots.  A  saw  mill  was  subsequently  constructed.  Now,  it  is  admitted  that  all 
improvements,  such  as  a  saw  mill,  essentially  connected  with  the  freehold,  could 
not  be  removed  by  the  mortgagor.  But  was  the  engine  so  connected  as  to 
make  it  the  property  of  the  mortgagees?  It  was  necessary  to  the  operation  of 
the  mill,  but  was  it  so  attached  to  the  soil,  as  a  fixture,  that  the  mortgagors 
could  not  remove  it?  The  mortgagors,  after  building  their  mill,  were  not  bound 
to  keep  it  in  operation  or  to  repair  it.  They,  having  erected  it,  had  a  right  to 
abandon  it.  Had  the  improvements  been  on  the  premises  at  the  time  the  mort- 
gage was  executed,  the  mortgagees,  by  an  action,  might  have  turned  them  out 
of  possession,  or  restrained  them  from  committing  waste.  The  mortgage  debt 
was  due  at  the  time  the  mortgage  was  given.  But  if  it  be  admitted  that  the 
engine  was  a  fixture,  and  could  not  be  severed  from  the  freehold,  that  could  not 
affect  the  right  of  the  Bank  of  Sinclair.  Pitts,  the  agent  of  the  bank,  pur- 
chased it,  without  notice,  bonajide^  and  the  bill  of  lading  was  indorsed  to  him 
by  Romeyn,  to  whom  the  engine  was  consigned.  The  bill  of  lading,  in  regard 
to  the  transfer  of  the  property,  like  a  bill  of  exchange,  is  good,  unless  affected 
by  notice.  And  it  is  not  pretended  that  there  was  bad  faith  on  the  part  of  the 
Bank  of  Sinclair,  or  that  its  agent  had  notice.  We  think,  therefore,  that  as  a 
matter  of  law,  the  above  facts  being  admitted,  the  jury  must  find  the  defend- 
ants not  guilty.  On  this  intimation,  a  non-suit  was  suffered,  and  a  motion  was 
afterward  made  to  set  it  aside,  which  the  court  overruled. 

X.  Registration  as  Affecting  Priorht. 
SoQCARY  — lforf(7agfee  an  innocent  purchaaer,  §  585;  «o  is  trustee  in  a  deed  of  ti^ust,  g  586. 

g  iSo.  A  mortgagee  in  good  faith,  of  land  of  which  the  mortgagor  is  in  full  i)099ession 
under  a  regularly  recorded  deed,  is  '*an  innocent  purchaser,"  and  acquires  a  valid  lien. 
Bailey  v.  Crim,  §  587. 

g  58&  A  trustee  in  a  deed  of  trust  is  also  a  purchaser  for  value.  He  occupies  the  same 
ground  with  respect  to  notice,  either  actual  or  constructive,  of  any  outstanding  equities,  that 
a  mortgagee  does.    Kesner  v.  Trigg,  §§  588,  589. 

[NOTE&—  See  §§  590-619.] 

BAILEY  V.  CRIM. 
(Circuit  Court  for  Indiana:  9  Bissell,  95-98.    1879.) 

Opinion  by  Gresham,  J. 

Statement  of  Facts. —  On  the  18th  day  of  September,  1877,  Henry  Bailey, 
of  Randolph  county,  and  Noah  Grim,  of  Henry  county,  entered  into  a  written 
agreement  for  the  exchange  of  the  farms  upon  which  they  were  then  living, 
each  surrendering  to  the  other  full  possession.  Crim's  farm  was  incumbered, 
and  by  the  terms  of  the  agreement  he  was  to  pay  all  the  liens,  except  $2,000, 
on  or  before  the  25th  of  December.  Deeds  were  duly  signed  and  acknowl- 
edged and  placed  in  the  hands  of  James  Brown,  a  loan  agent  residing  at  New 
Castle,  Henry  county,  there  to  remain  until  the  terms  of  the  contract  were 
complied  with.  At  the  time  Brown  became  custodian  of  the  deeds  it  was 
understood  and  expected  by  the  parties  that  Crim,  through  Brown,  would  raise 
money  on  the  land  conveyed  to  Isim,  to  remove  the  incumbrances,  .less  $2,000, 
upon  the  land  which  he  conveyed  to  Bailey.  This  seems  to  have  been  the  reason 
for  depositing  the  deeds  with  Brown.     On  the  22d  of  November,  1877,  Brown, 
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without  the  knowledge  of  either  partj%  had  Bailey's  deed  to  Crim  recorded  in 
Eandolph  county,  and  made  one  or  more  unsuccessful  efforts  to  negotiate  a 
loan  for  Crim.  Just  what  Bailey  was  to  do  before  being  entitled  to  his  deed 
from  Crim,  the  agreement  and  evidence  fail  to  show,  but  on  the  29th  day  of 
January,  1878,  he  demanded  and  received  from  Brown  Crim's  deed  for  the 
Henry  county  land.  On  the  22d  of  April,  1878,  James  Moorman,  of  Randolph 
county,  loaned  Crim  $2,100,  and  took  a  mortgage  on  the  land  described  in 
Bailey's  deed  to  Crim  to  secure  the  loan.  This  Moorman  did  in  good  faith, 
and  without  any  knowledge  of  the  circumstances  under  which  the  deeds  had 
been  placed  in  the  hands  of  Brown  or  of  Bailey's  rights.  Instead  of  applying 
the  money  obtained  from  Moorman  to  remove  the  incumbrances  on  the  lands 
conveyed  to  Bailej%  Crim  used  it  for  other  purposes,  and  a  few  days  thereafter 
went  into  bankruptcy.  Bailey  paid  off  the  incumbrances  and  filed  his  bill 
against  Moorman  and  Crim's  assignee  to  enforce  his  vendor's  lien,  for  the 
amount  so  paid,  against  the  land  conveyed  to  Crim,  demanding  priority  over 
the  mortgage  held  bj*^  Moorman. 

§  587,  Mortgagee  an  innocent  purchaser, 

Moorman  set  up  his  mortgage  in  a  cross-bill,  demanding  protection  as  an 
innocent  purchaser.  The  master  reported  in  favor  of  Moorman,  and  the  case 
is  now  submitted  on  exceptions  to  the  report.  Moorman  had  reason  to  believe, 
and  did  believe,  that  Crim  was  the  absolute  owner  in  fee  of  the  lands  upon 
which  he  took  the  mortgage.  He  found  Crim  in  full  and  undisputed  posses- 
sion under  a  deed  from  Bailey,  which  was  duly  recorded.  It  is  not  pretended 
that  be  knew  any  fact  or  circumstance  which  was  sufficient  to  put  him  on 
inquiry  as  to  Bailey's  rights.  While  laches  cannot  be  imputed  to  Bailey  for 
depositing  his  deed  to  Crim  with  Brown  as  an  escrow,  yet  in  doing  so  Bailey 
put  it  in  Brown's  power  to  mislead  Moorman.  On  account  of  Brown's  conduct 
either  Bailey  or  Moorman  must  suffer  loss,  and  I  think  the  latter  has  the  better 
equity.  The  agent  of  Bailey,  in  disregard  of  instructions,  had  his  deed  re- 
corded before  Crim  had  complied  with  his  agreement  to  remove  the  liens  on 
the  lands  conveyed  to  Bailey.  This  was  Bailey's  misfortune.  He  put  it  in  the 
power  of  Brown  to  infiict  the  injury,  and  it  would  be  against  natural  justice 
to  require  Moorman  to  sustain  the  loss.  At  the  time  of  the  exchange,  Bailey 
understood  that  Brown  was  to  assist  Crim  in  raising  money  by  mortgaging  the 
land  described  in  Bailey's  deed.  It  was  in  this  way  that  Crim  was  expected 
to  be  able  to  comply  with  his  agreement  to  remove  the  liens,  and  it  may  be 
that  Bailey  was  less  surprised  at  finding  his  deed  to  Crim  and  the  latter's  mort- 
gage to  Moorman  recorded  than  he  was  by  Crim's  refusal  to  use  the  money  in 
discharging  the  liens. 

It  is  urged  by  counsel  for  plaintiff  that  the  paper  placed  in  Brown's  bands 
by  Bailey  was  no  more  than  an  escrow ;  that  the  recording  of  it  did  not  make 
it  a  deed ;  that  its  delivery  without  compliance  with  the  conditions  upon  which 
it  was  held  passed  no  title  to  Crim,  and  that  therefore  Crim  conveyed  no  title 
to  Moorman.  Berry  v.  Anderson,  22  Ind.,  40,  and  Everts  u.  Agnes,  6  Wis., 
453,  are  cited  in  support  of  this  position.  In  Everts  v,  Agnes  it  was  held 
that  the  fraudulent  procurement  of  a  deed  deposited  as  an  escrow  from  the  de- 
positary, by  the  grantee,  did  not  operate  to  pass  the  title,  and  that  a  subsequent 
purchaser  from  such  grantee,  without  notice  and  for  a  valuable  consideration, 
derived  no  title  ^thereby,  and  could  not  be  protected.  In  Berry  v.  Anderson 
the  deed  was  procured  from  the  custodian,  who  held  it  as  an  escrow,  by  fraud, 
and  the  grantor  still  remained  in  possession,  which  latter  fact;  of  itself,  was 
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saflScient  to  pnt  the  parchaser  on  inquiry.  It  has  been  held  that  a  deed  de- 
livered to  an  agent  as  an  escrow,  and  by  bim  delivered  to  the  grantee  contrary 
to  the  conditions,  passes  a  title  voidable  only.  Blight  v.  Schenck,  10  Penn.  St., 
285;  Pratt  v.  Ilolman,  16  Yt.,  530.  Without  deciding  that  Bailey's  recorded 
deed  to  Grim  was  voidable  only,  I  hold,  for  the  reasons  already  given,  that 
Moorman  cannot  be  postponed  in  favor  of  Bailey.  Blight  v.  Schenck,  supra; 
Haven  v.  Kramer,  41  la.,  382.  Exceptions  overruled  and  decree  in  accordance 
with  the  master's  finding. 

KESNER  V.  TRIGG. 

(8  Otto,  50-56.    1878.) 

Appeal  from  U.  S.  Circuit  Court,  Western  District  of  Virginia. 

Statement  of  Facts. —  Mrs.  Kesner  filed  a  bill  to  enjoin  the  sale  under  a 
deed  of  trust,  executed  by  her  husband,  conveying  a  tract  of  land  of  which  he 
held  the  legal  title,  but  which  she  claimed  as  her  own,  because  it  had  been  ob- 
tained by  exchanging  for  it  her  land,  and  that  there  had  been  a  distinct  undeF- 
standing  between  her  and  her  husband  that  she  would  claim  none  of  his 
property  and  he  none  of  hers.  The  land  was  conveyed  to  her  husband  alone 
in  1851.  Kesner,  the  husband,  about  1872  became  a  bankrupt;  the  deed  of 
trust  was  executed  in  1862.  The  bill  sought  to  establish  Mrs.  Kesner's  claim 
to  the  whole  tract  of  land.  Upon  the  hearing  below  the  bill  was  dismissed. 
Farther  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Me.  Justice  Swatnb. 

The  bill,  so  far  as  it  relates  to  the  debt  claimed  to  be  owing  to  the  estate  of 
John  C.  Oreenway,  deceased,  secured  by  the  deed  of  trust  to  Bekem,  cannot 
ba  sustained  for  several  reasons.  It  is  silent  as  to  the  objection  of  usury.  In 
Virginia,  a  party  cannot  avail  himself  of  this  defense  without  averring  and 
proving  it;  and  in  such  case  he  is  required  by  statute  to  pay  the  principal  of 
the  debt.  Brown  v.  Toell,  5  Hand.  (Va.),  543 ;  Harnsbarger  v.  Kinney,  6  Gratt, 
(Va.),  287.  It  is  asserted  that  the  consideration  of  the  note  was  a  loan  of  Vir- 
ginia and  North  Carolina  bank-notes;  that  at  the  time  of  the  transaction  they 
were  largely  depreciated ;  that  the  value  of  the  consideration  should  be  fixed 
by  scaling  this  currency ;  and  that  the  amount  to  be  paid  on  the  note  should 
be  reduced  accordingly.  But,  upon  looking  into  the  record,  we  find  no  evi- 
dence whatever  upon  the  subject.  The  depreciation  may  have  been  more  or 
less,  or  there  may  have  been  none.  We  cannot,  as  is  suggested,  take  judicial 
notice  of  the  facts,  whatever  they  may  have  been.  We  must  take  the  record 
18  it  18,  and  we  cannot  look  beyond  it. 

§  588.  The  trustee  and  cestui  que  trust  are  purckasersy  and  are  not  affected  hy 
any  infirmity  of  the  grantor^s  title  of  which  tikey  had  no  notice. 

No  notice  of  any  infirmity  in  the  title  of  Kesner  to  the  premises  is  brought 
home  either  to  the  trustee  or  to  the  cestui  que  trusty  and  it  is  denied  by  the  lat- 
ter. Like  a  mortgagee,  they  are  regarded  as  purchasers;  and,  in  this  case, 
they  most  be  considered  as  such,  bona  fide^  and  without  notice  of  the  adverse 
rights  of  the  appellant,  if  any  she  have.  Wickham  v.  Lewis,  13  Oratt.  (Va.), 
427;  Evans  v.  Greenhouse,  15  id.,  156.  This  part  of  the  case  may  therefore 
be  laid  out  of  view.  The  premises  in  question  are  clearly  liable  for  the  amount 
secured  by  the  deed  of  trust.  The  position  of  the  judgment  creditors  is  dif- 
ferent. They  were  not  purchasers,  and  they  can  take  by  virtue  of  the  liens  of 
their  judgments  only  what  Kesner  was  entitled  to.  15  Gratt.,  supra.  It  re- 
mains to  consider  the  claim  of  the  appellant  touching  the  premises  in  contro- 
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veray.    I4  is  ^leaf  that  she  mhertted  fi^m  her  father  cme-thtrd  of  Lyon's  Gap 
farm,  and   reoeived,  as  a  distribatee  of  the  estate  of  her  father  and  mother, 
sereral  slaves;  that  she  and  Kesner  bought  another  third  of  the  farm  from  ber 
sister,  Mrs.  Moffett,  and  took  from  Asbary,  the  attorney  of  ber  sister  and  hw 
sister's  husband,  a  bond  for  the  execution  of  a  deed.    The  pnrohase  money  was 
procured  by  the  sale  of  slaves  which  came  to  Kesner  by  the  appellant.     Oa 
the  g6ih  of  May,  1S52,  the  appellant  and  ber  husband,  Kesner,  conveyed  the 
two-thirds  of  the  Lyon's  Gap  farm  to  Sheffy,  as  executor  of  Uull.    On  tbe 
25th  of  January,  1851,  Dutton  and  wife  conveyed  to  Kesner  alone  the  Cedarville 
farm,  which  is  the  property  in  controversy.     The  transaction  was  an  exchange 
of  lands;  8600  was  paid  to  Dutton,  as  the  difference  in  value  of  the  two  tracts. 
Kesner  raised  tbe  money  in  the  same  way  as  that  before  mentioned.     The  ap- 
pellant is  neither  named  nor  referred  to  in  the  deed  to  her  husband.     Oa  the 
29th  of  January,  18G2,  Kesner  alone  executed  the  trust  deed  to  Bekera.     It 
embraced  the  entire  Oedarville  property.    The  tract  contained  about  a  hun- 
dred and  fifty  acres.    In  his  fit*st  inventory  in  bankruptcy  Kesner  gave  in  half 
of  this  farm  and  his  life  interest  in  the  other  half,  which  was  stated  to  belong 
to  his  wife.     In  an  amended  schedule,  subsequently  filed,  he  gave  in  all  his  in- 
terest in  the  entire  tract,  which  be  alleged  was  conveyed  to  him  chieflv  in  con- 
eideration  of  tbe  deed  to  Bheffy  of  his  wife's  lands  near  Lyon's  Ghip.     He 
stated  that  she  claimed  one-half  of  the  tract,  and  that  if  her  claim  were  sus- 
tained, then  he  surrendered  his  life  interest  in  that  half.     The  whole  tract  must 
be  sold  to  satisfy  the  debt  secured  by  the  deed  of  trust.    If  there  should  be  any 
surplus  the  appellant's  rights  will  be  tbe  same  with  respect  to  that  fund  that 
they  were  as  to  the  land.    Jones  v.  Lackland,  2  Gratt.  (Va.\  81 ;  Grahanoi  t»» 
Dickens,  3  Barb.  Oh.  (N.  T.),  1;  Olcott  v.  Bynum,  17  Wall.,  44. 

§  a89,  A  post-nuptial  ootUract  on  sufficient  oonsideratUm^  partly  ssoeouted^  is 
valid  in  equity. 

If  there  were  no  valid  contract  between  tbe  appellant  and  her  husband,  as 
claimed,  the  slaves  —  by  the  law  of  Virginia  being  chattels  —  were  the  abso- 
lute property  of  the  latter,  and  at  his  death  would  have  been  assets  in  the 
bands  of  his  personal  representative.  So  by  tbe  common  law,  if  tbe  hosband 
and  wife  sell  and  convey  her  land,  and  he  receives  the  consideration  money 
without  any  reservation  of  rights  on  her  part,  the  money  belongs  to  him. 
Hamlin  v.  Jones,  20  Wis.,  &S6;  Scbouler,  Domestic  Relations,  120.  No  ques- 
tion is  raised  as  to  the  statute  of  frauds,  and  we  need  not,  therefore,  consider 
that  subject.  It  is  now  well  settled  that  a  post-nuptial  contract  made  upon 
sufBcient  consideration,  and  wholly  or  partly  executed,  will  be  sustained  in 
equity.  Gosden  v.  Tucker,  6  Munf.  (Va.),  1;  I^ivingston  v.  Livingston,  2  Johns. 
Ch.  (N.  Y.),  537;  BuUard  v,  Briggs,  7  Pick.  (Mass.),  583;  2  Kent  Com.,  189; 
Cord,  Married  Women,  sees.  86,  87.  The  counsel  on  both  sides  have  argaed 
the  case  upon  tbe  hypothesis  that  the  contract  set  out  in  the  bill,  if  made,  was 
valid.  The  contention  between  them  is  only  as  to  the  sufficiency  of  the  proof 
of  its  existence.  Our  further  examination  of  the  case  will  be  upon  this  basis, 
and  our  remarks  will  be  confined  to  that  subject.  The  alleged  contract  is  thus 
set  out  in  the  bill.  Speaking  of  ber  marriage  to  Kesner,  the  appellant  says: 
^^It  was  then  agreed,  and  has  always  since  been  agreed  and  understood  be- 
tween herself  and  her  husband,  that  she  was  to  take  no  interest  in  his  prop- 
erty, and  he  was  to  take  no  interest  in  bers.  On  their  marriage  they  settled 
on  a  farm  owned  by  Mr.  Kesner  in  this  county  of  Washingtoa,  and  in  parsu- 
ance  of  this  agreement  she  relinquished  her  rights  in  this  land." 
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With  reference  to  the  conveyance  by  herself  and  Kesner  to  ShefiTy,  execatoff 
of  Hall,  and. the  conveyance  by  Datton  and  wife  to  Kesner,  she  says:  "Your 
oratrix  being  assured  this  was  an  exchange  of  land,  and  that  she  would  thereby 
acqaire  an  interest  in  this  land  exchanged  for  her  land,  assented  to  it.  Your 
oratrix  never  would  have  consented  to  a  sale  of  her  land  for  money,  or  to  any 
arrangement  which  would  have  deprived  her  of  her  inheritance  in  her  land, 
and  have  her  fee-simple  converted  into  a  mere  dower  right.  With  this  distinct 
understanding  between  her  husband  and  herself,  and  believing  she  would  have 
in  the  Cedarville  land  the  same  rights  she  had  in  her  own  land,  she  assented 
to  this  arrangement.  But,  being  a  /erne  covert^  and  ignorant  of  business,  she 
intrusted  the  whole  management  of  her  business  to  her  husband."  She  claims 
one-half  of  the  land  free  from  her  husband's  tenancy  by  the  curtesy,  and  the 
reversion  of  one-half  of  the  residue  at  her  husband's  death. 

While  Ecsner,  in  his  schedule,  speaks  of  his  wife's  means  as  having  chi^y 
paid  for  the  property  in  question,  he  is  wholly  silent  as  to  any  contract  between 
thenu  She  claims  three-quarters,  while  bis  concession  is  only  to  the  extent  of 
one-half;  and  be  does  not  put  that  admission  upon  any  ground  of  right  growing 
oat  of  a  contract.  They  seem  not  to  have  understood  her  claim  alike.  His  dep- 
osition was  subsequently  taken,  but  he  was  asked  no  question  upon  the  subject 
In  Dutton's  deposition  this  question  was  asked:  ^*  Was  the  trade  and  exchange 
intended  to  preserve  to  Jane  Kesner  the  same  rights  in  the  Cedarville  land 
which  she  had  in  the  Lyon's  Gap  land?"  Ans.  "This  was  my  understanding 
of  it."  From  whom,  or  in  what  way,  be  got  bis  understanding  is  not  disclosed^ 
James  C.  Porlerfield,  who  married  the  sister  of  the  appellant,  was  present  at 
her  marriage  to  Kesner,  and  had  known  them  both  thirty  years,  testified  fally 
as  to  the  means  which  came  to  Kesner  in  right  of  his  wife.  He  was  asked  no 
question,  and  said  nothing,  as  to  any  contract  between  them.  Mrs.  Porterfield, 
the  sister,  also  testified.  At  the  dose  of  her  deposition  this  question  and 
answer  are  found :  "  After  the  trade  for  the  Cedarville  land,  did  you  hear  Mrs. 
Kesner  claiming  it  as  her  land?"  Ans.  "I  don't  recollect  hearing  her  claim 
it  as  her  land." 

There  is  no  other  testimony  in  the  record  bearing  in  any  wise  upon  the  sub- 
ject It  is,  perhaps,  not  a  violent  presumption  that  the  appellant  knew  in  1852 
that  Dutton  and  wife  conveyed  the  land  to  her  husband  alone,  and  that  she 
knew  be  treated  it  as  exclusively  bis  in  1862  by  conveying  it,  without  her 
eoncnrrenoe,  to  Bekem,  in  trust,  to  secure  the  debt  to  Green  way.  It  does  not 
appear  that  she  set  up  any  special  claim,  or  alleged  the  contract  set  up  in  her 
bill,  until  Kesner  went  into  bankruptcy  in  1873.  But  irrespective  of  those 
deeds,  it  is  too  clear  to  admit  of  doubt  that  the  contract  set  forth  in  the  bill  is 
irhollv  nnsastained  by  the  proofs  in  the  record.  See  Harris'  Ex'rs  v,  Barnett 
a  aU.:  8  Gratt.  (Va.).  339.  ^^  ^^^j,.^ 

§  £961  A  aort^a^ee  in  a  mortgagr^  sriren  to  secure  a  prior  indebtedness  is  not  a  pur- 
clwaer  for  value,  and  his  lien  is  poatponed  to  that  of  a  prior  unrecorded  mortgage.  Biybee 
ffi  Hawkett,  IS  Fed.  R.,  S49,  664. 

g&tl.  In  New  York  a  mortgage  lor  a  pre-existing  indebtedness  is  not  iMt>tected  by  a  prior 
noord  againet  a  non-ieoorded  mortgage  for  value,  that  is,  for  some  new  consideration  ad- 
vaaocd  at  the  time.  Bat  as  between  two  mortgages— one  for  a  past  indebtedness,  and  one 
IcMT  an  indebiedneoB  to  be  sabsequently  incurred,—  the  one  for  the  past  indebtedness  must 
have  precedence,  if  it  be  first  recorded  and  taken  without  notice  of  the  other.  National 
Bank  «.  WbUney,  IS  Otto,  M,  104. 

S  SaS.  A  trnstee  In  a  deed  of  tmst  is,  like  a  mortgagee,  a  parekaser,  within  the  meaning 
of  the  recording  laws;  he  occupiee  the  same  ground  with  respect  to  notice,  actual  or  con- 
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structiTe,  of  any  outstanding  equities  that  a  mortgagee  does.    New  Orleans,  eta»  Co.  t^ 
Montgomery,  6  Otto,  18.  ^ 

g  593.  A  mortgage  for  purchase  monej,  executed  simultaneously  with  the  deed  of  convey- 
ance,  is  not  subject  to  dower,  though  dower  be  not  released.  If  the  instruments  be  delivered 
at  the  same  time,  it  does  not  matter  that  tliey  were  executed  on  different  days.  Mayburry  v. 
Brien,  15  Pet.,  21. 

g  594.  Dower  in  mortgaged  premises.—  A  mortgage  is  not  an  absolute  alienation  of  an 
estate  which  prevents  the  attaching  of  the  right  of  dower  so  as  to  preclude  dower  in  behalf 
of  the  mortgagor's  widow  attaching  to  the  mortgaged  premises  and  the  improvements  thereon 
made  after  the  mortgage.    Powell  v.  Monson  Manuf.  Co.,  8  Mason,  463. 

g  595.  Good  without  record.— A  mortgage  is  good  against  the  mortgagor  without  record. 
Moore  v.  Thomas,*  1  Or.,  201. 

§  59^  Becord  of  assignment.—  An  assignee  of  a  mortgage  is  not  bound  to  record  his  assign- 
ment in  order  to  protect  himself  against  subsequent  purchasers.  The  record  of  the  mortgage 
is  sufficient  notice  of  its  existence  without  the  record  of  the  assignment.  Oregon  Trust  Co« 
V.  Shaw,  6  Saw..  886  (gj5  752-755).    See  g  872. 

S  697.  A  mortgage  recorded  before  the  flUng  of  a  mechanic's  lien  has  priority.  Moran 
V.  Schnugg,  7  Ben.,  899,  400. 

§  598k  Under  a  statate  of  Indiana,  providing  that  a  mortgage  not  recorded  within  ninety 
days  after  its  execution  is  fraudulent  as  against  subsequent  bona  fide  purchasers,  a  mortgage 
r3corded  after  the  time  limited  is  constructive  notice  to  all  persons  who  purchase  thereafter. 
Wyman  v.  Bussell,*  4  Biss.,  807. 

g  599.  Louisiana. —  A  decree  of  the  proper  court  establishing  a  mortgiEige  under  a  special 
act  of  the  state  of  Louisiana,  for  restoring  records  destroyed  by  Are,  operates,  when  recorded, 
*iB8  a  reinscription  of  the  mortgage.    Hunt  v.  Innis,*2  Woods,  103. 

g  600.  In  this  state  a  notarial  act  confirming  a  mortgage  by  conveyance,  and  recorded  in 
the  proper  office,  has  effect  as  a  mortgage.     IbicL 

g  001.  In  Louisiana  a  mortgage  of  lands  must  be  inscribed  in  the  proper  office,  and,  except 
in  'case  of  a  minor's  mortgage,  reinscribed  within  ten  years  from  the  date  of  the  original  in- 
scription. Without  such  reinscription  the  mortgage  becomes,  after  that  time,  without  effect 
as  to  all  persons  other  than  the  parties  to  it,  though  as  against  such  parties  and  their  heirs  the 
piortgage  is  valid  without  either  inscription  or  reinscription.  Bondurant  v.  Watson,*  18  Otto, 
8S1;  Cucullu  V.  Hernandez,*  18  Otto,  105. 

g  602.  Moreover,  purchasers  with  knowledge  of  an  existing  mortgage  are  affected  by  it 
though  it  be  not  inscribed  and  reinscribed  in  accordance  with  the  code ;  for  here,  as  else- 
where, such  knowledge  is  equivalent  to  notice  by  registry.  It  is  the  effect  of  the  inscription 
when  not  renewed  which  ceases,  not  the  effect  of  the  mortgage.  The  object  of  requiring  re- 
inscription is  to  dispense  with  the  necessity  of  searching  for  evidence  of  mortgages  more 
^han  ten  years  back.    Patterson  v,  De  La  Ronde,*  8  Wall.,  292. 

g  608.  In  Michigan  the  act  of  April  12,  1827,  relating  to  **  deeds  and  other  conveyances,**  and 
the  act  of  same  date  **  concerning  mortgages/*  are  not  repugnant,  and  a  mortgage  of  land 
situate  in  Detroit  is  valid,  if  recorded  in  compliance  with  either.    Beals  v.  Hale,*  4  How.,  87. 

g  604.  In  Mississippi  deeds  of  trust  and  mortgages  are  valid  as  against  creditors  and  pm> 
chasers,  only  from  the  period  at  which  they  are  delivered  to  the  proper  recording  officer.  By 
the  law  of  the  same  state  a  judgment  propria  vigore  operates  a  lien  upon  all  the  property  of  a 
defendant  from  the  time  that  it  is  rendered.  Therefore,  a  judgment  rendered  between  the 
time  of  the  execution  and  the  recording  of  a  mortgage  is  a  lien  upon  the  land  prior  to  the 
mortgage.    Taylor  v.  Doe,  13  How.,  287,  292. 

g  605.  In  Ohio,  under  statute  of  1881,  a  mortgage  takes  effect  only  from  the  time  it  is  re- 
corded. This  statute  makes  the  recording  of  a  mortgage  essential  to  its  due  execution,  and 
shuts  out  equitable  liens  in  the  form  of  unrecorded  mortgages.  Where  a  judgment  is  entered 
one  day  before  the  recording  of  a  mortgage  it  constitutes  a  prior  lien  to  the  mortgage.  Stur- 
gess  V.  Bank  of  Cleveland,*  8  McL.,  140. 

g  608.  In  Pennsylvania  a  mortgage  becomes  effective  as  between  the  parties  eo  instanii 
upon  delivery.  Though  not  recorded  it  is  good  against  an  assignee  for  the  benefit  of  cred>- 
iters,  the  heirs  of  the  mortgagor,  and  every  one  claiming  under  the  mortgagor  who  had 
actual  notice  thereof  before  his  rights  attached.    Curry  t7.  McCauley,  11  Fed.  R.,  865,  86S. 

g  607.  In  Texas,  judgment  creditors  who  levy  executions  on  lands  acquire  a  lien  Superior 
to  that  of  an  unrecorded  mortgage  of  which  they  have  no  notice,  and  the  purchaser  under 
such  execution  succeeds  to  all  the  rights  of  creditors,  although  the  mortgage  may  be  recorded 
before  the  sale.    Stevenson  v.  Texas  R'y  Co.,  15  Otto,  708,  707. 

g  60S.  The  recording  laws  of  Yirginia,  making  deeds  of  trust  and  mortgages  void  for  fail- 
ure to  record  them,  may  be  taken  advantage  of  by  a  trustee  of  an  insolvent  debtor  in  the  Dis- 
trict of  Columbia.    Bank  of  Alexandria  v,  Herbert,*  8  Cr.,  88. 
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g  W9»  A  deed  of  tmst  is  teehnfcall j  a  deed,  and  Its  execution  and  acknowledgment  in 
BDch  manner  and  form  as  ate  required  by  statute  in  the  case  of  deeds  is  sufficient  Branch 
V.  Atlantic  A  Oulf  R.  Co.,  8  Woods,  481,  487. 

§  610.  Tfae  elanse  creating  tlie  lien  preTails  as  to  the  interest  conveyed.  Thus  a  mortgage 
•of  an  undiTided  fourth  part  of  certain  lands  is  not  enlarged  by  a  recital  in  the  description  as 
being  one  undivided  half  part    Ripley  v.  Harris,  3  Biss.,  199  (§§  553-555). 

§  611.  A  mortgage  attested  by  one  witness  under  a  statute  requiring  two  witnesses  is  good 
in  eqoity  as  between  the  parties.    Moore  v.  Thomas,*  1  Or.,  201. 

g  01 2.  Acknowledgment—  A  mortgage  is  not  notice  to  parties  subsequently  dealing  with 
the  property,  unless  acknowledged  according  to  the  terms  of  the  statute.  Branch  v.  Atlantic 
&  Gulf  R  Co.,  8  Woods.  487. 

§  618.  A  notary  pnblio  authorized  to  take  acknowledgments  may  take  and  certify  an 
acknowledgment  of  a  deed  of  trust,  although  he  is  interested  as  a  beneficiary  in  the  trust 
Ifational  Bank  of  Fredericksburg  v.  Conway,  14  N.  B.  R.,  618. 

§  614.  A  mortgage  by  a  married  woman  of  her  separate  property,  regular  in  appearance, 
and  hearing  her  genuine  signature,  with  a  proper  certificate  of  acknowledgment  can  be 
impeached  only  by  clear  and  convincing  proof  of  fraud.  Insurance  Co.  v.  Nelson,*  18  Otto, 
M4. 

g  61a.  Certificate  not  conclnslre.—  In  Minnesota,  a  certificate  of  acknowledgment  is  not 
conclusive.  It  may  be  shown  that  the  deed  when  acknowledged  was  void  by  reason  of  its 
oonuining  material  blanks.    Drury  v,  Foster,*  1  Dill.,  460. 

§  616.  No  relief  In  equity.— Where  a  creditor  fails  to  have  his  mortgage  recorded,  and 
thereby  loees  his  priority  as  against  other  creditors,  he  can  have  no  relief  in  equity.  Kurta  i^ 
Hollingshead,*  8  Or.  C.  C,  68. 

§  617.  Mortgagee  not  bound  to  give  personal  notice.—  Having  recorded  his  mortgage,  the 
mortgagee  is  not  bound  to  give  personal  notice  of  his  mortgage  to  one  who  purchases  of  the 
mortgagor;  and  a  delay  for  ten  years,  or  for  any  other  period  less  than  the  statute  period  of 
Umitation.  to  make  any  claim  of  the  purchaser  under  the  mortgage,  does  not  impair  hia 
rights  under  the  mortgage  either  at  law  or  in  equity ;  and  the  fact  that  the  mortgagor  has  in 
the  mean  time  become  insolvent  does  not  prejudice  his  claim  upon  the  property.  Dick  «• 
Balch,*  8  Pet.  80. 

§  618.  Janlor  mortgage  first  recorded.—  By  the  laws  in  force  in  Utah  in  1878,  a  junior 
mortgage  taken  without  notice  of  a  prior  mortgage,  actual  or  constructive,  and  first 
recorded,  is  to  be  preferred  in  its  lien  to  a  mortgage  prior  in  execution  but  subsequently 
reooided.     Neslin  v.  Wells,*  14  Otto,  42a 

g  619.  The  maxim  qui  prior  eat  tempore  potior  est  jure  only  applies  in  cases  in  which  the 
equities  are  equaL    Ibid, 

XI.  Notice  as  AFFEorma  Pbioeity. 
SuioCABY  —  Becitala  in  deeds,  ^  620,  621.—  Ab^ loe  by  poeaeeHon,  g  623. 

§  6S6.  A  recital  in  a  deed  of  land  that  the  premises  are  subject  to  a  certain  mortgage  estops 
the  grantee  from  denying  the  lien  of  the  mortgage,  though  the  description  in  that  is  defect- 
ire.    Reeves  v.  Vinacke,  ga  628-626. 

§  621.  So,  also,  purchasers  from  such  grantee  are  bound  by  the  recitals  in  the  deed  to  tha 
grantee.  Purchasers  are  bound  by  the  recitals  contained  in  any  of  the  deeds  through  which 
they  claim  title.    Ibid. 

g  62S.  The  record  of  a  deed  is  notice  to  creditors  and  subsequent  purchasers;  and  actual, 
Tiaible  and  open  possession  is  in  Illinois  equivalent  to  registry.    Noyes  v.  Uall,  g§  627,  628. 

INoiBB.—  See  gg  629-688.] 

REEVES  V.  VINACKB. 
(Circuit  Court  for  Minnesota:  1  McCrary,  218-217.) 

Statement  of  Facts. —  Suit  to  correct  a  mistake  in  a  mortgage  and  to  fore* 
close  it.  The  mistake  was  the  omission  of  the  words  ''of  the  soathwest 
quarter,"  so  that  as  it  stood  the  description  indicated  a  body  of  land  in  which 
the  mortgagor  had  no  interest  whatever.  Jordan,  the  mortgagor,  afterwards 
conveyed  to  Yinacke,  with  notice  of  the  mortgage  expressed  in  the  deed. 
Ymacke  conveyed  to  Kennedy,  who  also  had  notice  of  the  mortgage,  bat  his 
grantees,  George  and  Horace  Jewett,  had  not  actual  notice. 
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§  628.  A  court  ef  equity  wHt  ootreH  «  mistake  and  reform  a  deed  when  it  can 
he  done  without  detriment  to  innocent  purchasers. 

Opinion  by  Nelson,  D.  J. 

The  evidence  in  this  case  establishes  tbe  fact  of  a  mistake  in  the  mortage 
executed  by  Jordan  to  Morrison,  and  a  court  of  equity  will,  when  appealed  to, 
correct  such  a  mistake  and  reform  tbe  instrument  so  as  to  express  the  intent  of 
the  parties  thereto.  This  is  a  fundamental  rule  of  equity  jarisprodenoe,  and, 
tbe  mistake  being  mutual,  tbe  mortgage  will  be  declared  a  lien  upon  the  prop- 
erty intended  as  between  the  parties.  If  the  titles  of  the  Jewetts,  as  bona  fide 
purchasers,  have  intervened,  a  reformation  of  the  mortgage  will  not  be  allowed 
to  prejudice  their  titles.  But  if  their  rights  were  subsequently  aoqaired 
with  notice,  acinal  or  ccmstructive,  they  are  subject  to  Morrison^s  lien.  The 
delay  in  bringing  suit  to  (H)f  rect  the  mistake,  which  shows  laches  on  the  part  of 
the  complainant,  is  satisfactorily  accounted  for. 

§  624«  Grantee  of  the  mortgagor  estopped  by  the  reeUals  of  his  deed. 

The  recital  in  the  dead  from  Jordan  to  Vinacke  is  evidence  against  him;  and 
it  being  stated  that  a  mortgage  had  been  given,  and  Ymacke  agreed  to  pay  it, 
such  recital  is  intended  as  the  agreement  of  the  parties  and  estops  them* 
Yinacke  has  thus  admitted  conclusively  the  lien  of  the  mortgage  and  assumed 
a  personal  liability.  It  cannot  be  doubted  that  the  doctrine  of  privity  prevails, 
and  all  persons  claiming  title  to  the  property  under  and  through  Ymacke  & 
Kennedy  are  privies  in  estate,  and  can  be  in  no  better  situation  than  they  are 
Irom  whom  tbe  title  is  obtained  Carver  v.  Jackson,  4  Pet.,  83;  6  Pet.,  350; 
»  Wend.,  309;  Story's  Equity,  sees.  163,  166. 

§  625.  A  purchaser  of  lands  is  hound  to  take  notice  of  the  recitals  in  deeds 
through  which  he  claims  tiUe. 

Tbe  defendants,  Geo.  F.  and  Horace  A.  Jewett,  on  investigation  of  the  title, 
would  necessarily  discover  the  recital  that  tbe  mortgage  was  intended  to  corer 
the  land  described  in  tbe  deed,  and  at  least  were  required  to  make  inquiry  of 
Jordan  or  Yinacke  or  Kennedy.  41  N.  H.,  560.  The  registry  law  of  this  state 
does  not  require  a  description  of  the  property  to  be  contained  in  the  index  book 
or  reception  book.  K.  S.  Minn.,  sees.  156, 157,  p.  126.  The  names  are  indexed, 
through  whom  the  titles  would  be  traced ;  and  in  so  doing,  tbe  defendants 
Jewett  were  required  to  look  beyond  the  index  book  and  examine  tbe  book 
where  the  description  is  recorded,  and  are  charged  with  knowledge  of  all  facts 
recited  therein.  If  they  failed  to  do  so  it  was  negligence.  The  case  of 
Bhroyer  v.  Nickel,  65  Mo.,  264,  has  no  application  to  the  one  at  bar.  In  that 
case  the  deed  sought  to  be  reformed  was  executed  by  a  married  woman,  jointly 
seized  with  her  husband,  and  the  court  placed  tbe  decision  upon  the  statutory 
regulation  specifically  pointing  out  how  a  married  woman  could  bind  herself; 
and  inasmuch  as  the  deed,  as  executed  (according  to  the  statute),  did  not  con- 
vey the  land  intended,  a  reformation  of  the  instrument  was  beyond  the  reach 
of  equitable  interposition.  The  distinction  between  reforming  a  deed  as  to  the 
husband  and  as  to  a  wife  is  clearly  stated  in  the  discussion  of  the  case  above 
referred  to.    Yol.  7,  Central  L.  J.,'  183. 

§  626.  S^tute  of  limitations. 

It  is  claimed  tbe  cause  of  action  is  barred  by  the  statute  of  limitations,  en- 
acting (Title  II,  ch.  66,  p.  451,  sec.  3) :  "  Actions  can  onl}'  be  commenced  within 
the  periods  prescribed  by  this  chapter,  after  the  cause  of  action  accrues,  except 
where,  in  s^^Minl  eases,  a  different  limitation  is  prescribed  by  statute.*^  Sec.  6. 
Within  six  years.    A.i  action  upon  a  contract^  etc.    Is  this  an  action  npoa 
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acoBtoaet}  The  eomplauiant  by  bis  bill  seeka  to  foreclose  a  tnortgage,  and 
states  therein  that,  as  execated,  it  did  not  cover  the  property  intended  to  b^ 
mortgaged  by  the  parties  thereto^  and  asks  a  correction  of  thd  mistake,  so  as 
to  express  the  intention  of  the  mortgagor  and  mortgagee,  and  make^it  «lcb  as 
they  sappoaed  was  execated  and  deliv-ered.  If  tbe  instrament  to  be  reformed 
was  an  agreement  to  exeeate  a  morl^gage,  the  Umiution  of  rix  years  within 
wbieh  actions  on  contraets  can  be  oommenced  magbt  oontrol.  In  my  view  of 
the  case^  if  any  ataliHary  lioutation  gck?erft%  it  is  that  prescribed  by  section 
11  of  chaptec  66^  viz.:  ^  Every  aotioo  to  foreclose  a  mortgage  npon  real  estate 
shall  be  oommenced  within  ten  years  after  the  cause  of  action  accroes/'  Tbe 
complainant  is  entitled  to  a  deoree  for  tbe  relief  prayed,  and  it  is  so  ordered* 

Dillon,  X|  concurs. 

NOTES  f>.  HALL. 
(7  Otto,  84-39.    1877.) 

Appeal  from  IT.  S.  Circait  Conrt,  Northern  District  of  Illlnots. 

Opinion  by  Mb.  Jdstiob  Cufiobd. 

Statememt  of  Facts. —  Antecedent  to  the  claim  of  tbe  respondent,  the  nnhi^ 
cumbered  fee-simple  title  of  the  premises  was  in  tbe  father  of  the  complainant. 
On  the  26th  of  April,  1858^  tbe  owner  of  tbe  tract,  consisting  of  a  farm  of 
eighty  acres,  being  indebted  to  the  respondent  in  the  sum  of  $1,075,  mortgaged 
tbe  farm  to  bim  to  secure  tbe  payment  of  that  sum.  Sufficient  also  appears  to 
show  that  tbe  fee-simple  owner  of  the  premisas,  on  the  4th  of  June,  1859,  oon«> 
tracted  in  writing  with  the  brother  of  tbe  complainant  to  convey  the  same  to 
tbe  other  contracting  party  for  the  som  of  $8,000,  payments  to  be  made  as 
therein  specified;  and  that  the  brother,  eight  months  later,  sold  out  his  interest 
thus  acquired  to  the  complainant,  the  new  contract  being  made  by  consent  to 
bear  the  same  date  as  that  previously  given  to  the  brother,  the  complainant 
giving  bis  notes  in  the  place  of  those  given  by  the  brother,  except  for  $300, 
which  he  paid  in  cash.  Payments,  except  for  that  amount,  were  to  be  made  as 
in  the  previous  arrangement;  and  the  complainant  alleges  that  prior  to  the 
commencement  of  the  next  year  he  entered  into  tbe  possession  of  the  premises, 
and  that  b^  baa  eontinoed  in  tbe  possession  of  the  same  from  that  time  to  the 
present.  By  the  terms  of  the  agreement^  the  premises  were  to  be  conveyed  to 
the  complainani  by  a  good  and  sufficient  deed ;  and  be  alleges  that  the  cove- 
nantor and  bis  wife,  on  tbe  10th  of  February,  186-^,  by  deed  duly  executed  and 
acknowledged,  conveyed  tbe  same  to  him ;  and  it  appears  that  the  deed,  on  the 
19tb  ot  tbe  same  month,  was  duly  recorded. 

Process  was  served ;  and  the  respondent  appeared  and  filed  an  answer,  in 
which  be  sets  up  the  mortgage  given  by  the  original  owner,  the  foreclosure  of 
the  same,  the  sale  of  the  premises  by  the  master,  and  his  title  to  the  same  by 
virtue  of  the  master's  deed  to  the  purchaser  from  whom  he  acquired  the  title 
to  the  premises.  Proofs  were  taken,  the  parties  heard,  and  the  court  entered  a 
decree  iu  favor  of  the  complainant.  Due  appeal  was  taken  by  the  respondent 
to  this  court;  and  he  assigus,  among  others,  tbe  following  errors:  1.  That  the 
complainant  has  not  made  such  a  case  as  to  warrant  a  court  of  equity  in  grant- 
ing bim  relief.  2.  That  the  bill  of  complaint  does  not  allege  any  sufficient 
reason  why  it  was  not  commenced  at  an  earlier  date.  8.  That  tbe  bill  of  com- 
plaint does  not  allege  that  any  tender  of  the  amount  required  to  redeem  the 
mortgage  was  ever  made  before  the  commencement  of  the  present  suik   4.  That 
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the  contract  to  convey  the  land  to  the  complainant  was  sabseqaent  to  the  eze- 
cntion  of  the  mortgage. 

Both  of  the  notes  secured  by  the  mortgage  were  transferred,  and  it  appears 
that  the  assignee  instituted  the  suit  for  foreclosure.  When  the  foreclosure  suit 
was  commenced,  the  present  complainant  was  in  possession  of  the  premise^ 
having  previously  paid  $1,000  towards  the  purchase  of  the  same  under  his  con- 
tract; and  the  record  shows  that  he  was  not  notified  of  the  commencement  or 
pendency  of  the  suit.  Though  in  the  sole  possession  of  the  premises,  the  com- 
plainant alleges  that  he  was  not  served  with  process;  and  that  no  answer  hav- 
ing been  filed  in  the  case^  the  bill  of  complaint  was  taken  as  confessed,  and 
that  a  decree  of  foreclosure  was  entered,  under  which  the  premises  were  sold 
by  the  master  for  the  sum  of  $400.  Koae  of  these  matters  are  controverted; 
and  it  is  also  alleged  that  conveyance  of  the  premises  in  due  form  was  made 
by  the  master  to  the  bidder,  and  that  he  conveyed  the  same  to  the  respondent 
Since  that  time,  as  the  complainant  alleges,  the  respondent  has  commenced  a 
suit  against  him  to  recover  the  possession  of  the  premises. 

All  of  thes^  matters  are  formally  set  forth  in  the  bill  of  complaint;  and  the 
complainant  alleges  that  the  respondent  neither  claims  nor  has  any  other  or 
iurtber  interest  or  title  to  the  premises  than  that  derived  by  purchase  under 
the  decree  of  foreclosure,  and  he  avers  that  such  title  is  subject  to  his  right  to 
redeem  the  premises  described  in  the  bill  of  complaint.  Appropriate  allega- 
tions are  also  made  to  show  that  he  is  entitled  to  such  relief,  upon  the  ground 
that  he  has  been  at  all  times  since  the  sale  of  the  premises  ready  and  anxious 
to  redeem  the  same  from  the  sale  and  purchase;  that  he  has  offered  to  redeem 
the  premises  of  the  respondent  by  the  payment  of  the  said  sum  of  $400,  with 
interest  at  the  rate  of  *ten  per  cent,  from  the  date  of  the  sale  to  the  time  of 
such  tender  of  reden^ption,  and  that  the  respondent  refused  and  still  refuses  to 
accept  such  payment  and  to  release  the  claim  and  title  to  the  premises  by  him 
so  acquired;  wherefore  he  prays  that  he  may  be  declared  entitled  to  redeem 
the  premises  by  the  payment  of  the  amount  of  the  purchase  money,  with 
interest  to  the  date  of  the  decree,  and  that  the  respondent,  upon  the  paj'^^ment 
of  such  amount,  may  be  decreed  to  convey  to  the  complainant  all  the  title  and 
interest  in  the  premises  which  he  acquired  by  such  purchase. 

§  627.  The  recording  of  a  deed  is  notice  to  creditors  and  subsequent  pur- 
chasers^ and  so  is  open^  actual^  visible  possession. 

.  Deeds,  mortgages,  and  other  instruments  of  writing  which  are  authorized  to 
be  recorded,  take  effect,  by  the  law  of  that  state,  from  and  after  the  time  of 
filing  the  same  for  record,  and  operate  as  notice  to  creditors  and  subsequent 
purchasers.  R.  S.  of  Illinois,  1874,  .278,  sec.  30.  Argument  to  show  that  the 
respondent  had  due  notice  of  the  claim  of  the  complainant  is  quite  unnecessary, 
as  the  case  shows,  beyond  controversy,  that  the  deed  under  which  he  acquired 
the  title  to  the  premises  was  duly  recorded,  and  that  he  was,  before  that  time, 
in  the  open,  visible  and  exclusive  possession  of  the  same,  which,  by  the  settled 
law  of  that  state,  is  constructive  notice  to  creditors  and  subsequent  purchasers. 
Truesdale  v.  Ford,  37  III,  210.  Eecord  evidence  of  a  conveyance  operates  as 
*  notice,  and  so  may  open  possession ;  the  rule  being  that  actual,  visible  and 
open  possession  is  equivalent  to  registry.  Cabeen  v.  Breckenridge,  48  id.,  91 ; 
Dunlap  V.  Wilson,  82  id.,  617;  Bradley  v.  Snyder,  14  id.,  263.  Viewed  in  the 
light  of  these  authorities  and  the  allegations  in  the  bill  of  complaint,  it  is  clear 
that  the  first  assignment  of  error  must  be  overruled.  Nor  is  it  necessary  to 
enter  into  any  discussion  of  the  second  error  assigned,  as  it  appears  that  the 
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complainant  filed  the  bill  of  complaint  to  redeem  the  premises  as  soon  as  it 
became  necessary  to  vindicate  his  title  and  possession  against  the  ejectment 
soit  institoted  by  the  respondent. 

§  626.  Ons  in  possession  of  mortgaged  premises^  claiming  them^  who  is  not 
made  a  party  to  a  hill  for  foredosure^  is  not  bound  by  the  decree. 

Beyond  all  doubt,  the  contract  under  which  the  complainant  claims  the  right 
to  purchase  the  premises  is  subject  to  the  mortgage  held  by  the  respondent; 
bat  it  is  a  suflScient  answer  to  the  third  and  fourth  assignments  of  error  to  say 
that  the  decree  sustains  the  validity  of  the  mortgage,  and  makes  ample  pro- 
vision to  secure  to  the  respondent  all  the  rights  which  he  acquired  by  virtue  of 
the  sale  and  purchase  under. the  foreclosure.  Parties  interested  in  the  premises 
who  were  not  served  with  process  are  not  bound  by  that  decree,  and  it  follows 
that  the  respondent  took  his  title  subject  to  the  rights  of  the  complainant 
acquired  under  the  deed,  just  the  same  as  if  no  such  decree  had  ever  been  made. 
Suppose  that  is  so,  then  it  only  remains  to  examine  the  decree,  and  ascertain 
whether  it  makes  due  provision  to  preserve  all  the  rights  of  the  respondent. 
Coming  to  the  proofs,  it  will  be  sufficient  to  say  that  the  finding  of  the  court 
below  shows  that  all  the  material  allegations  of  the  bill  of  complaint  are  fully 
sustained,  which  is  all  that  need  be  said  in  support  of  the  theory  of  fact  em- 
bodied in  the  decree.  Such  being  the  fact,  the  court  decreed  that  the  com- 
plainant was  entitled  to  relief,  he  paying  to  the  respondent,  within  one  hundred 
days  from  the  date  of  the  decree,  the  sum  of  $913.33,  with  costs  of  suit;  and 
that  in  default  of  such  payment  the  bill  of  complaint  shall  stand  dismissed; 
and  that  the  respondent,  if  the  payment  be  made,  shall,  within  thirty  days 
thereafter,  execute  to  the  complainant  a  good  and  sufficient  deed,  as  prayed  in 
the  bill  of  complaint.  Examined  in  the  light  of  these  suggestions,  as  the  case 
should  be,  it  is  clear  that  the  decree  is  correct,  and  we  are  all  of  the  opinion 
that  there  is  no  error  in  the  record. 

Decree  affirmed. 

8  6S9,  Aetaal  notiee.^  The  grantee  in  a  deed  of  trust  is  bound  by  actual  notice  of  a  prior 
unrecorded  deed ;  and  where  such  grantee  sells  the  property  for  more  than  the  amount  of  the 
debt  secured  by  the  unrecorded  deed  of  trust,  he  becomes  a  trustee  for  the  amount  of  the 
daim  of  the  grantee  in  sach  unrecorded  deed  of  trust  Kurtz  v.  Bank  of  Columbia,  2  Cr.  C. 
CL,  701. 

^  Wk  The  title  of  a  purchaser  from  the  second  grantee,  who  takes  with  notice  of  the  prior 
deed,  but  with  an  assurance  from  the  grantee  in  such  prior  deed  that  all  will  be  right,  cannot 
be  disturbed.    Ibid. 

S  €8L  A  purchaser  having  knowledge  of  a  prior  unrecorded  mortgage  takes  subject  thereto. 
Lord  r.  Doyle,  1  Cliff.,  458,  458. 

S  dSS.  It  Is  no  defense  to  one  who  takes  a  deed  of  land  with  actual  knowledge  on  his  part 
of  a  previous  mortgage  upon  it  that  the  parties  to  the  mortgage  agreed  that  it  should  not  be 
reoonied,  and  the  mortgagee  received  a  written  guaranty  *'  to  hold  him  harmless  from  any 
loss  by  reason  of  not  recording  the  deed.**    Ibid, 

8  €8).  CoBStroetlre  notice  of  the  possession  of  a  part  of  the  premises  covered  by  a  mort- 
Sige  does  not  affect  lands  outside  the  limits  of  the  possession.    Daggs  v,  Ewell,*  tt  Woods, 
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^mMXKT^  Mortgage  execute  on  Sunday,  %  9M.^  Intent  to  give  unlawful  preference,  §  635.— 

lUegal  consideration,  g  080. 

%  6t4«  A  mortgage  executed  on  Sunday,  without  the  knowledge  of  the  mortgagee,  and 
dated,  acknowledged  and  delivered  on  the  following  day,  is  not  void.  The  mortgagor  is 
Mtopped  from  showing  that  the  instrument  was  executed  on  a  day  other  than  that  of  which 
ttbcandate.    Wilson  o.  Winter,  gg  087-640. 
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§  63fi«  A  mortgage  made  with  tho  intent  to  give  the  mortgagee  an  unlawful  preference  if 
not  affected  bj  tliat  fact,  if  such  intent  was  not  carried  out.  Corbett  v.  Woodward,  ^  Gil- 
647. 

§  636.  A  mortgage  founded  in  part  on  a  legal  and  in  part  on  an  illegal  consideration  will 
be  held  valid  as  to  the  former  aad  void  as  to  the  lattet«    Ibid. 

[Notes.—  See  §J  «4M69.] 

WILSON  V,  WINTER. 
(Circuit  Court  for  Wiaooasin:  6  Federal  Reporter,  16-23.    18S1.) 

Opinion  by  BtmN,  D.  J. 

Statement  of  Facts. —  This  action  is  brought  by  tbe  phiniifiE,  wbo  is  a  nA- 
dent  of  New  Jei'sey,  against  the  defendants^  who  reside  in  the  county  of  Eaa 
Claire,  Wisconsin,  to  foreclose  a  mortgage  for  the  sum  of  $1,^0^  exeeated  by 
the  defendants  to  the  plaintiff  on  July  8,  1878,  upon  certain  land  of  the  defeod- 
ants.  The  mortgage  is  collateral  to  a  bond  executed  by  the  defendants  at  the 
same  time.  The  defendants'  answer,  which  is  under  oath,  sets  up  seveial  de- 
fenses c  First,  they  deny  the  execution  of  the  bond  and  mortgage  sued  upon. 
Second,  they  allege  that  they  are  Germans  by  birth,  and  cannot  read  or  write 
tho  English  language;  that  they  made  an  agreement  with  an  attorney  and 
agent  of  the  plaintiff  for  a  loan  of  $1,200  on  five  years'  time,  with  ten  per 
cent,  annual  interest;  that  to  carry  out  said  agreement  they  executed,  acknowt 
eJged  and  delivered  the  bond  and  mortgage  set  out  in  the  complaint,  which 
hdd  been  prepared  for  them  by  the  plaintiff's  attorney,  supposing,  without 
reading  them,  that  they  were  a  bond  and  mortgage  running  five  years,  with  ten 
per  cent,  interest,  payable  annually,  whereas  the  mortgage  was,  in  fact,  so  drawn 
as  to  fall  due  in  four  years'  time,  and  the  interest  was  made  payable  semi- 
a^nnually ;  and  the  mortgage  also  contained  a  provision  that,  in  cmo  the  inters 
remained  at  any  time  overdue  for  ten  days,  it  should  be  optional  with  the  mortp 
gagee  to  declare  the  whole  sum  due,  of  which  provision  they  were  ignorant 
•when  they  signed  the  mortgage.  Third,  that  the  bond  and  mortgage  were 
made,  executed  and  delivered  on  Sunday,,  the  7th  day  of  July,  1878,  instead  of 
July  8,  1878,  the  day  of  their  date,  and  are  consequently  void  under  the  Sunday 
law.  There  is  no  evidence  whatever  to  support  the  first  defense*  There  was  a 
great  deal  of  testimony  taken  in  support  of  the  second,  bat  it  all  goes  bat  a 
small  way  to  defeat  the  mortgage. 

§  637.  An  uriauthonzed  stipulation  in  a  mortgage  wiU  not^  in  the  ai^ence  of 
frauil^  vitiate  the  rrutrtgage. 

The  defendant  Johann  Winter  testifies  that  he  applied  to  R  D.  Campbell, 
residing  at  Augusta,  near  where  defendants  reside,  to  obtain  for  him  a  loan  of 
money,  and  offered  to  pay  him  $50  to  get  him  a  loan  of  $1,200  for  five  years, 
at  ten  per  cent.,  and  that  Campbell  agreed  to  get  it  for  him;  that  after  Camp- 
bell had  arranged  with  J.  F.  Ellis,  an  attorney  at  Eau  Claire,  to  secure  the  loan, 
and  after  Ellis  had  obtained  a  promise  of  it  from  the  plaintiff,  Campbell,  who 
was  himself  an  attorney,  drew  up  the  papers,  and  presented  them  to  the  defend- 
ants for  their  signatures,  stating  that  they  were  all  right.  Defendants  there- 
upon executed  tlje  bond  and  mortgage  without  requiring  them  to  be  read  or 
explained  to  them,  and  not  being  able  to  read  them  themselves;  and  on  the 
next  day  went  to  Eau  Claire  and  consummated  the  loan  with  Ellis  by  deliver- 
ing the  papers  and  getting  the  money,  without  reading  the  bond  and  mortgage, 
or  requiring  any  further  explanation  of  their  contents.  The  mortgage  contains 
a  stipulation  for  the  payment  of  semi-annual  interest  on  the  1st  day  of  Decem- 
ber and  June  in  each  year;  is  drawn  to  become  due  on  July  7^  1882,  foar  years 
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from  dsLttj  and  contains  the  option  clanse  abore  refetred  to.  The  testimony  to 
show  these  faets  is  quite  rolnminouS)  but  it  constitutes  no  defense  to  the  action. 
There  ie  no  evidence  of  any  ftmrd.  Campbell,  instead  of  being  the  agent  of 
the  plaintiff,  was  the  agent  of  the  defendants  in  procuring  the  loan  and  drair- 
ing  the  papers;  and  if  the  defendants  did  not  understand  the  stipulation  oon^ 
tained  in  the  bond  and  mortgage  it  was  their  own  faalt.  If  they  did  not 
understand  the  English  language,  there  was  the  greater  need  on  their  part  of 
having  the  writing  explained  to  them  before  they  signed  it;  and  they  cannot 
set  ap  their  awn  gross  negligence  in  that  behalf  to  defeat  a  written  eontraot, 
entered  into  with  all  the  solemnities  and  formalities  of  law.  The  defendant 
testifies  before  the  examiner  at  great  length  as  to  what  the  terms  of  the  con^ 
trad  were  as  agreed  upon  between  him  and  his  agent,  Mr.  Campbell,  as  thougli 
it  were  possible  to  substitute  that  agreement  in  the  place  of  the  writing 
itself. 

§  638^.  Ganstruction  &f  sfy$tuU.  TFA^n,  under  Wlac&min  lawj  a  Wiortffafe  0B»- 
euUd  on  Sunday  is  valid. 

As  to  the  third  and  last  defense,  I  think  the  case  made  by  the  defendants  is 
qoite  as  defective  and  unsatisfactory.  The  bond  and  mortgage  are  dated  on 
July  the  8th,  which  felt  on  Monday.  The  acknowledgment  before  J.  R.  But- 
ton, the  justice,  alsp  bears  date  on  that  day.  Button  testifies  that  he  took  the 
adtnowledgment  of  both  the  bond  and  mortgage  on  that  day,  in  his  olHce  at 
Aagnsta;  that  the  defendants  were  both  present  in  his  office  at  the  time^  He 
says:  **  I  was  sitting  at  my  table  where  I  do  my  business,  and  Mr.  Winter  and 
bis  wife  came  in,  and  one  of  his  sons  (I  could  not  say  which  one  it  was;  I  was 
busy  writin:;,  I  think,  at  the  time),  and  wanted  I  should  take  the  acknowledge 
ment  of  some  papers.  They  sat  down,  and  I  took  the  acknowledgmenu  I 
inquired  of  them  if  they  signed  these  papers  of  their  free  will  and  accord* 
They  did  not  appear  to  understand, —  kind  of  looked  around, —  and  their  son 
spoke  to  them  and  told  them  what  I  said,  and  they  turned  to  me,  both  of  them, 
and  said  *  Yes.'  Mr.  Schroeder  was  present.  He  came  in  at  some  time  which 
I  cannot  testify  to.  Mr.  Winter  and  this  son  brought  the  papers  there.  Camp* 
bell  I  don't  think  was  present.  They  took  the  papers  away.  It  was  soma* 
where  along  in  the  morning  —  from  8  to  10  o'clock.  I  could  not  say  exactly. 
That  is  the  correct  date  of  acknowledgmeht.'^ 

William  Schroeder  testifies  circumstantially  to  being  present  about  that  time 
when  defendants  came  into  Button's  office  and  acknowledged  some  pa|>ers,  but 
he  does  not  know  whut  papers,  nor  the  exact  time;  but  from  the  circumstances 
he  testifies  to  it  was  evidently  the  same  occasion  testified  to  by  Button.  The 
defendants  deny,  under  oath,  going  before  Justice  Button  at  all  to  acknowledge 
the  mortgage,  but  they  and  their  sons  all  testify  that  they  executed  the  mort- 
gage at  their  son's  honse,  in  Augusta,  on  Sunday,  July  7th.  Campbell  does  not 
remember  the  day;  but  they  all  agree  that  defendants  and  Campbell  went  to 
Eau  Claire  on  Monday,  the  8th,  and  consummated  the  loan  by  delivering  the 
papers  to  Ellis  for  the  plaintiff  and  getting  the  money.  Ellis  testifies  that  he 
abo  was  acting  as  agent  for  the  defendants  in  getting  the  loan  for  them. 

So  far  as  the  question  of  acknowledgment  is  concerned  the  defendants  admit 
the  acknowledgment  under  oath  in  their  answer,  and  are,  therefore,  estopped 
from  denying  it  on  the  trial.  But  they  allege  it  was  done  on  Sunday.  Besides, 
I  think  the  testimony  of  Button  and  Schroeder  should  be  taken  as  con« 
dosive  that  the  acknowledgment  was  made  on  Monday,  and  I  so  tinJ.  As  to 
the  time  of  the  execution,  as  that  rests  wholly  on  the  testimony  of  the  defend- 
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ants  and  their  family,  I  think  I  mast  find  that  it  was  done  on  Sunday ;  and  if 
that  fact  alone  makes  the  mortgage  void,  then  the  plaintiff,  who  was  in  Kew 
Jersey,  and  entirely  innocent  of  any  knowledge  of  the  fact  of  defendants 
breaking  the  Sunday  law  in  Wisconsin,  must  suffer  in  their  stead,  while  the 
defendants  must  be  rewarded  for  their  crime  in  the  sum  of  $1,200  ready 
money.  But  I  am  not  ready  to  believe  that  such  is  the  law. 
§  639.  Sunday  law,  Execution  of  deeds  on  Sunday.  Estoppel, 
I  think  there  is  a  general  feeling  among  judges  that  the  courts  have  gone 
quite  far  enough  in  holding  contracts  void  that  have  been  entered  into  on  Sun- 
day. If  the  question  were  unadjudicated  I  would,  for  one,  think  it  going  far 
enough  to  hold  that  where  the  parties  are  mutually  guilty,  the  court  would  not 
lend  its  aid  to  enforce  a  strictly  executory  contract  entered  into  on  Sunday; 
but  that  when  the  contract  is  fully  executed  on  one  side,  and  the  consideration 
passed,  as  in  the  borrowing  of  money  or  sale  of  and  deliver}'  of  property,  to 
require  the  defaulting  party  to  restore  the  consideration  and  perform  his  agree- 
ment. According  to  some  of  the  decisions,  if  I  borrow  a  thousand  dollars  of 
my  neighbor  on  Sunday,  promising  to  return  it  at  some  future  day,  there  is  no 
contract,  either  express  or  implied,  which  the  courts  will  enforce  against  me  to 
repay  the  amount,  not  even  though  I  renew  the  promise  on  a  subsequent  week- 
day, because,  the  contract  being  void,  there  can  be  no  affirmation,  there  being 
nothing  to  be  affirmed.  This  may  be,  and  doubtless  is,  from  the  premises 
assumed,  logical  enough,  but  it  will  not  be  claimed  for  the  law,  as  it  stands, 
that  it  metes  out  a  very  exalted  species  of  justice.  The  statute  simply  pro- 
vides that  any  person  who  shall  do  any  labor  or  business  on  the  first  day  of  the 
week,  except  works  of  necessity  and  charity,  shall  pay  a  fine  of  $10.  The  law 
itself,  for  what  it  was  intended,  which  was  to  make  the  doing  of  labor  on  Sunday 
a  misdemeanor,  is,  as  everybody  knows,  a  dead  letter  on  the  statute  book.  It  is 
too  often  violated  by  persons  belonging  to  almost  all  classes,  and  during  a  resi- 
dence of  over  a  quarter  of  a  century  in  the  state  I  have  never  known  a  single 
prosecution  under  it.  The  statute,  is  never  invoked  except  by  defaulting  de- 
fendants, who  are  seeking  to  take  advantage  of  their  own  wrong  to  defeat  and 
get  rid  of  paying  a  just  debt.  But  I  know  of  no  decision,  and  have  been 
referred  to  none  on  the  argument  of  this  cause,  that  holds  a  contract  void  be- 
cause one  party,  unknown  to  the  other,  in  the  private  recesses  of  his  own  home, 
draws  up  and  signs  a  lYiortgage  on  Sunday,  dates  and  acknowledges  it  on  a 
week-day,  and  on  a  week-day  consummates  a  contract  for  the  borrowing  of 
money,  on  the  faith  of  the  mortgage,  with  a  person  who  is  innocent  of  any 
knowledge  that  the  law  has  been  violated.  Such  law  would  indeed  be  a  dis- 
grace to  the  jurisprudence  of  any  age  or  country.  That  is.  just  this  case,  and 
I  think  it  safe  to  say  that  the  statute  will  be  fully  vindicated  by  a  prosecu- 
tion and  fine  of  the  offending  parties  in  a  court  of  justice  of  the  peace,  with- 
out punishing  the  innocent  and  rewarding  the  guilty  by  a  forfeiture  of  the 
sum  loaned. 

The  vital  defect  in  the  defendants'  defense  is  that  it  is  not  true.  The  con- 
tract was  not  made  on  Sunda\\  The  drawing  up  and  execution  of  the  bond 
and  mortgage  were  a  step  necessary  for  the  defendants  to  tako  in  ortler  to  con- 
summate the  loan.  But  it  did  not  of  itself  constitute  a  contract.  Nobody  was 
bound  by  it,  and  there  was  no  contract  made  until  the  deliyery  of  the  money 
and  papers  on  Monday.  Besides  the  papers  being  dated  on  the  8th,  which  was 
a  week-day,  and  the  plaintiff  having  no  reason  to  suppose  they  were  not 
executed  on  that  day,  the  defendants  are  undoubtedly  estopped  from  showing 

188 


VOID  AND  USURIOUS  MORTGAGES.  §640. 

that  they  were  really  executed  on  another  day,  which  was  Sunday,  because 
such  a  proceeding  would  operate  as  a  gross  fraud  upon  an  innocent  party. 

§  640.  Option  to  declare  principal  due  upon  default  in  payment  of  interest 
Notice. 

There  is  only  one  other  question,  which  is  whether  the  plaintiff  is  entitled 
to  a  foreclosure  for  the  entire  amount  of  principal  and  interest,  the  principal 
not  being  due  yet  by  the  terms  of  the  mortgage.  The  first  six  months'  inter- 
est fell  due  on  December,  187S.  It  was  not  paid,  nor  has  any  interest  ever  been 
paid.  But  the  notice  of  the  plaintiff's  option  to  declare  the  whole  amount  due 
was  not  served  until  February  7, 1879,  some  six  weeks  after  the  ten  days  had 
elapsed,  during  which  the  defendants  might  pay  the  interest  befoi-e  the 
plaintiff  could  elect  to  declare  the  principal  due.  I  think  this  was  too  late,  and 
that  the  option  should  have  b^n  declared  at  the  expiration  of  ten  days,  or 
within  a  very  short  and  reasonable  time  thereafter;  and  that  the  plaintiff's 
decree  should  be  for  the  foreclosure  of  the  mortgage  for  default  in  the  pay- 
ment of  interest.    Decree  of  foreclosure  for  the  plaintiff,  with  costs. 

CORBETT  V.  WOODWARD, 
(arcait  Court  for  Oregon:  5  Sawyer,  40a-431.    1870.) 

Opinion  by  Dkady,  J. 

Statement  of  Facts. —  This  suit  is  brought  to  enforce  the  lien  of  a  mortgage 
upon  the  works,  tools  and  machinery  of  the  Oregon  Iron  Works,  a  corporation 
doing  business  at  Albina.  The  case  was  heard  upon  the  bill,  answer,  replica- 
tion, exhibits,  and  the  testimony  of  witnesses. 

The  material  facts  of  the  case  are  as  follows:  On  December  3,  1874,  the 
Oregon  Iron  Works  was  duly  incorporated  under  the  laws  of  Oregon  for  the 
purpose  of  ^'establishing  a  foundry  and  manufacturing  agricultural  implements 
and  all  kinds  of  machinery,  boilers,  locomotives  and  iron,  with  power  to  borrow 
and  loan  money,  as  well  as  to  purchase  and  dispose  of  real  and  personal  prop- 
erty, and  all  other  business  pertaining  to  a  foundry,"  at  Albina,  Oregon,  with  a 
capital  stock  of  $50,000,  divided  into  shares  of  $100  each.  The  stock  was  sub- 
scribed as  follows:  Edwin  Kussell,  two  hundred  and  forty-eight  shares;  Mrs. 
M.  A.  n.  Berry,  by  her  attorney,  Edwin  Russell,  two  hundred  and  fifty  shares; 
Bernard  Goldsmith,  one  share,  and  John  McCracken  one  share  —  the  shares  of 
Goldsmith  and  McCracken  being  in  fact  given  to  them  by  said  Russell  to  enable 
tbem  to  serve  as  directors,  with  the  understanding  that  he  would  pay  all  assess- 
ments thereon.  At  a  meeting  of  the  stockholders,  held  on  December  5,  1874, 
said  Russell,  Goldsmith  and  McCracken  were  duly  elected  directors  of  said  cor- 
poration, and  remained  such  directors  until  said  corporation  was  adjudged  a 
bankrupt,  as  hereinafter  stated.  At  the  same  meeting  by-laws  were  adopted, 
by  which,  among  other  things,  it  was  provided  that  the  officers  of  the  cor* 
poration  should  consist  of  a  president,  secretary  and  three  directors;  that  a 
regular  meeting  of  the  directors  should  be  held  at  the  principal  office  of  the 
company  at  Albina,  on  the  first  Saturday  in  December;  that  special  meetings 
might  **  be  called  at  any  time  by  the  president  by  giving  written  notice  of  the 
time  and  place  of  such  meeting  to  every  director;"  and  that  the  president 
should  have  the  "  general  care  and  superintendence  of  the  business  of  the  com- 
pany," and  be  authorized  to  borrow  money  for  its  use  not  exceeding  $50,000, 
and  to  deposit  and  check  for  the  same. 

On  May  28,  1875,  the  Oregon  Iron  Works,  by  Edwin  Russell,  its  president, 
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entered  into  a  contract  with  the  United  States  to  baild  and  ^^  deliver  afloat  and 
complete  in  all  respects  ...  at  the  port  of  Albina,  opposite  to  Portland, 
Oregon,  a  steam  propeller  of  about  two  hundred  and  twenty-seven  tons  burden,'* 
fur  a  revenue  steamer,  for  which  it  was  to  receive  §92,000,  in  five  instalments 
of  $18,400  each,  as  the  work  progressed,  upon  the  certificate  of  the  superin- 
tendent of  construction  — the  last  of  said  instalments  to  be  paid  upon  the  final 
completion  of  the  vessel,  and  ^^a  successful  trial  trip  at  sea  of  not  less  than 
twenty-four  hours,"  and  on  the  same  day  executed  a  bond  to  the  United  States 
for  the  faithful  performance  of  said  contract  in  the  penal  sum  of  $1:6,000, 
with  said  Goldsmith  and  Philip  Wasserman  as  sureties.  See  The  Revenue 
Cutter  No.  2,  4  Saw.,  144. 

On  March  18,  1876,  John  F.  Steffen,  a  subcontractor  under  said  corporation 
for  the  construction  of  the  hull  of  said  vessel,  made  his  promissory  note  for  the 
sum  of  $2,000,  paj^able  three  months  after  date  to  the  order  of  said  G.jldsmith, 
who  then  and  there  indorsed  the  same  for  the  accjmraodation  of  said  Steflfen, 
which  note  said  Steffen  then  and  there  negotiated  to  William  Druck  without 
discount;  that  when  said  note  became  due  it  was  not  paid,  and  Goldsmith,  on 
June  19th,  indorsed  thereon  a  waiver  of  notice  of  demand  and  protest,  and  said 
corporation  being  then  indebted  to  said  SteiFen  upon  the  subcontract  aforesaid, 
at  the  request  of  said  Steffen  and  with  the  consent  of  said  Goldsmith  and 
Druck,  guarantied  in  writing  the  payment  of  the  same  within  sixty  days  there- 
ftfter/and  paid  it  in  on  September  23d,  with  interest,  amounting  to  the  sum  of 
$2.146.08, —  but  not  until  after  an  action  was  commenced  thereon,  to  wit,  on 
September  18th,  against  said  Steffen  and  Goldsmith.  On  and  before  September 
21,  1876,  the  Oregon  Iron  Works  was  hopelessly  insolvent,  and  thereafter,  on 
November  18th,  it  was  duly  adjudged  a  bankrupt,  and  the  defendant  Woodward 
ohosen  assignee  of  its  estate. 

No  assessment  was  ever  made  upon  the  shares  of  the  stockholders,  except 
one  of  forty  per  centum,  on  April  30,  1875,  which  was  paid  by  Russell  by  a  sale 
to  the  corporation  of  the  river  blocks  in  Albina,  numbered  16,  17  and  18,  upon 
which  its  works  are  erected,  for  $4,000,  and  his  note  for  $8,000.  The  nominal 
paid-up  capital  of  the  corporation  was  therefore  $20,000,  which,  on  January  1, 
1876,  as  appears  by  its  books,  had  been  reduced  to  $13,435.27.  When  it  was 
adjudged  a  bankrupt,  its  liabilities,  as  appears  from  its  schedules,  exclusive  of 
interest  on  bills  payable,  amounted  to  $93,140.90,  and  its  assets  to  $55,246.03; 
but  of  this  latter  sum,  $18,791.03  consists  of  a  claim  against  Steffen  for  dam- 
ages for  non-performance  of  his  contract,  which  is  of  doubtful  validity,  and 
certainly  of  no  value;  $17,795.07  of  indebtedness  due  from  Eussell,  which  has 
no  value  —  $6,000  upon  his  note  given  in  payment  of  the  as^sessment  aforesaid, 
and  the  balance,  $11,795.07,  upon  an  open  account;  and  $4,077.94  doe  npon 
sundry  open  accounts,  and  $548.77  upon  bills  receivable,  out  of  which  the  as- 
signee, up  toTebruary  8,  1878,  had  only  been  able  to  collect  about  $3,000,  the 
remainder  being  probably  worthless.  The  remainder  of  the  assets  are  material 
on  hand,  $2,883.68,  and  portable  and  other  engines,  complete  and  incomplete, 
$11,148.66,  which  were  sold  for  less  than  $8,000;  the  blocks  16,  17  and  18 
aforesaid,  and  the  works  not  valued  in  the  schedules,  but  charged  in  the  books 
at  $4,000,  and  $29,710.85,  respectively,  and  worth,  taken  together,  according  to 
the  evidence,  not  exceeding  $20,000;  so  that  the  indebtedness  exceeded  the 
available  assets  at  least  $63,000,  or  more  than  threefold. 

Early  in  September,  1876,  Eussell  went  to  San  Francisco  to  obtain  aid  for 
the  iron  works,  and  while  he  was  absent  the  workmen  employed  upon  the  vessel 
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refused  to  continae,  unless  provision  was  made  for  the  payment  of  their  wages, 
the  corporation  being  unable  to  meet  its  engagements  with  tliem,  whereupon 
Goldsmith  guarantied  such  payment  until  Russell's  return,  telling  the  secretary 
to  keep  only  such  hands  in  the  mean  time  as  were  absolutely  necessary.  Upon 
the  return  of  Russell,  between  the  18th  and  21st  of  Septerabor,  he  informed 
Goldsmith  that  the  corporation  needed  at  least  $20,000  to  complete  the  con- 
struction of  the  revenue  vessel  and  other  business  on  hand,  and  in Jucod  him,  on 
Beptember  21,  1876,  to  sign  the  note  of  the  corporation  for  the  sum  of  $20,000 
as  surety,  payable  to  the  First  National  Bank  of  Portland  one  day  after  date, 
in  consideration  that  said  corporation  would  give  him  a  mortgage  upon  its 
works,  machinery  and  tools,  to  secure  said  Goldsmith  against  lo.4s  by  reason  of 
sach  signing,  and  would  also  pay  him  a  commission  of  $1,000  or  five  per  centum 
of  the  amount  of  such  note;  and  with  the  farther  understanding  between  said 
Goldsmith  and  Russell,  that  said  corporation  would  immediately  pay  the  noto 
aforesaid,  held  by  Druck,  upon  which  an  action  was  then  pending  against 
Goldsmith  and  Stoffen,  and,  also,  as  soon  as  they  became  due,  two  notes  atnount- 
ing  to  $6,000,  made  by  Russell  in  his  individual  capacity  anJ  indorsed  by  Gold- 
smith  for  his  accommodation,  and  payable  to  Lidd  &  Tilton  within  a  short 
time.  In  pursuance  of  this  arrangement,  Russell,  on  September  21,  made  the 
note  of  the  corporation  for  $20,000  with  Goldsmith  as  surety,  and  payable  as 
aforesaid,  and  with  the  proceeds  thereof  paid  the  Stefifen  note  with  interest, 
fS,149.08,  and  the  $1,000  commission  to  Goldsmith,  but  did  not  pay  the  notes 
doe  Ladd  &  Tilton  as  aforesaid,  but  the  same  were  afterwards  p.iid  by  Gold- 
smith; and  on  September  22d,  said  Russell  mortgaged  the  proparty  of  the 
oorporatton  to  Gjldsmith  to  secure  him  against  loss  as  aforesaid. 

The  authority  for  executing  the  mortgage  was  as  follows:  At  a  special  meet- 
ing of  the  directors  called  by  the  president  and  held  on  September  21,  1876,  in 
the  offlce  of  Gt>ldsmith,  at  Portland,  about  a  mile  distant  from  Aibina,  and  but  a 
short  distance  from  the  place  of  business  of  John  McCmcken,  a  resolution  was 
passed,  authorizing  Russell  to  obtain  the  loan  and  execute  the  mortgage  to 
Goldsmith,  as  president,  as  aforesaid;  but  only  the  directors.  Goldsmith  and 
Rn<Qell,  were  present  at  such  meeting;  McCracken  being  confined  to  bis  house 
by  a  serious  illness,  and  unable  to  attend,  although  Russell  left  a  written  notice 
for  him  of  the  time  and  place  of  meeting  at  his  place  of  business  on  the  same 
day,  and  but  a  short  time  before  the  meeting  was  held,  which  McCracken  did 
not  receive,  and  could  not  have  complied  with  if  he  had. 

There  was  no  desire  or  intention  upon  the  part  of  Russell  or  Goldsmith  to 
hold  this  meeting  without  the  presence  of  McCracken,  for  it  was  understood 
and  expected  that  both  he  and  Goldsmith  would  act  in  all  matters,  if  otherwise 
Icwful,  as  desired  by  Russell,  to  whom,  as  between  them,  the  enterprise  in  fact 
belonged,  and  by  whom  it  was  expected  it  should  be  controlled.  At  the  date 
of  this  loan  and  mortgage  the  first  four  payments  on  the  contract  to  construct 
the  vessel  had  been  received  by  the  corporation,  and  the  fifth  and  last  one  had 
been  hypothecated  to  the  National  Bank  aforesaid,  to  secure  $17,031.63  of  a 
prior  indebtedness  to  such  bank  of  $18,399.96;  and  the  corporation  was  also 
indebted  to  Ladd  &  Tilton,  bankers,  on  its  notes  $16,000,  nearly  all  of  which 
was  overdue  eighteen  months,  and  $12,101  on  overdraft. 

The  corporation  having  failed  to  pay  said  note  of  $20,000,  and  Goldsmith 
being  unable  to  do  so  when  demanded,  the  latter  procured  Elijah  Corbett  to 
take  up  the  same  on  January  3,  1877,  by  giving  his  note  for  the  sum  then  due 
thereon,  ^  20,686.67,  payable  one  day  after  date  to  the  said  bank,  in  consideration 
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of  which  said  Goldsmith  duly  assigned  to  him  said  mortgage,  and,  together 
with  Philip  Wasserman  aforesaid,  made  and  delivered  to  him  a  writing,  by 
which  they  undertook  and  agreed  to  make  up  and  pay  any  loss  which  said 
Corbett  might  sustain  by  reason  of  taking  up  said  note,  he  using  due  diligence 
to  enforce  said  mortgage.  The  defendant  maintains  that  the  mortgage  is  void, 
and  therefore  the  complainant  is  not  entitled  to  the  relief  sought,  because: 
1.  The  execution  of  the  note  and  mortgage  was  unauthorized;  2.  The  trans- 
action constituted  an  unlawful  preference  to  Goldsmith,  contrary  to  section  35 
of  the  bankrupt  act  (sec.  5128  of  the  R  S.);  and,  3.  In  taking  such  prefer- 
^enoe,  Goldsmith  violated  bis  trust  as  a  director  of  the  corporation. 

§  641  •  In  Oregon  a  mortgage  is  a  chme  in  action  and  passes  to  an  assignee 
suJjject  to  all  t/ie  equities  between  the  mortgagor  and  mortgagee. 

This  mortgage  was  given  to  Goldsmith  to  indemnify  him  against  loss  as 
suret}^  upon  the  note  of  the  corporation  to  the  bank,  and  as  a  contract  it  in- 
cluded only  himself  and  his  principal.  And  although  the  mortgage  and  note 
are  a  part  of  the  same  transaction,  yet  the  former  was  not  given  to  the  bank 
to  secure  the  payment  of  the  latter,  and  therefore  it  is  not  an  incident  of  it, 
And  does  not  in  equity  pass  with  it,  as  such,  to  a  third  person.  ^Neither  is  it 
a  negotiable  instrument,  which  would,  under  the  law  merchant,  pass  into  the 
hands  of  a  third  person,  by  indorsement  or  delivery,  freed  from  any  equities 
or  defects  which  might  attach  to  it  as- between  the  original  parties  to  it.  It  is 
a  mere  chose  in  action,  and  passes  by  assignment  subject  to  the  equities  exist- 
ing between  the  mortgagor  and  the  mortgagee.  Therefore,  in  this  suit,  the 
complainant,  Corbett,  stands  in  the  place  of  his  assignor,  Gt)ldsmith,  with  the 
same,  and  no  other,  rights  in  the  premises.  In  re  Kansas  City,  etc.,  9  B.  E., 
82;  United  States  v.  Sturges,  1  Paine,  534;  Fales  v.  May  berry,  2  Gal!.,  564. 
The  question  arises,  then,  was  this  note  and  mortgage  authorized  by  the  cor- 
poration? The  power  conferred  upon  the  president  by  the  by-laws,  to  borrow 
money  when  the  necessity  of  the  corporation  might  require  it,  has  been  in- 
voked by  the  complainant  to  sustain  the  loan,  but  as  the  limit  of  this  author- 
ity, $50,000,  had  already  been  exceeded,  by  the  president,  no  sup|>ort  to  the 
transaction  can  be  derived  from  this  source.  It  is  also  contended  by  the  de- 
fendant that  the  use  of  the  money  obtained  by  the  loan  in  the  affairs  of  the 
corporation  was  a  ratification  of  the  act  of  the  president  in  making  it.  The 
authorities  cited  in  support  of  this  proposition  are  all  cases  where  there  was  a 
formal  ratification  of  an  informal  or  unauthorized  act  by  the  directors  or  gov- 
ernors of  the  corporation  assembled  in  a  formal  meeting.  But  in  this  case, 
there  never  was  any  meeting  of  the  directors  after  the  making  of  the  note  and 
mortgage,  and  therefore  there  could  be  no  ratification  by  them.  A  corpora- 
tion acts  by  its  directors;  and  to  do  so,  they  or  a  majority  of  them  must  meet 
4;ogether  as  a  board,  and  that  fact,  and  their  action  thereat,  must  appear  from 
its  records.    In  re  St.  Helen  Mill  Co.,  3  Saw.,  92. 

§  642.  Meeting  of  directors  of  a  corporation  at  a  place  other  than  its  usual 
offices. 

Failing  upon  these  points,  the  complainant  maintains  that  the  note  and  mort- 
gage were  duly  authorized  at  the  meeting  of  the  directors  on  September  21st. 
The  defendant  objects  to  the  authority  of  this  meeting,  that  it  was  not  duly 
called,  and  the  directors  not  being  all  present,  it  had  no  authority  to  act.  It  is 
claimed  that  the  meeting  was  not  duly  called,  because  not  called  at  the  place 
where  the  corporation  had  its  principal  place  of  business,  and  because  Mc- 
Cracken  was  not  duly  notified  of  it.     There  is  nothing  in  the  corporation  act  of 
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this  state  which  requires  the  directors  of  a  corporation  to  hold  their  meetings 
at  the  place  where  it  has  its  principal  ofiSce  or  place  of  business,  or  elsewhere. 
The  statute  is  silent  upon  the  subject  The  matter  is  left  where  it  properly 
belongs,  to  be  regulated  by  the  by-laws  of  each  corporation  to  suit  its  own  con- 
Tenience.  The  by-laws  of  .this  corporation  provided  for  the  holding  of  one  reg- 
ular meeting  a  year,  of  the  directors,  at  its  principal  office  or  place  of  business, 
Albina,  and  gave  the  president  unqualified  authority  to  call  special  meetings  at 
any  time  by  giving  written  notice  of  the  time  and  place  thereof.  The  plain 
inference  from  this  is,  that  the  president  was  authorized  to  name  the  place  as 
well  as.  the  time  of  a  special  meeting,  and  therefore  he  might  exercise  his  judg- 
ment in  the  premises,  and  name  some  other  place  than  Albina  —  Portland,  for 
instance,  the  place  where  the  other  two  directors  lived,  and  carried  on  business, 
and  could  most  conveniently  attend  such  meeting. 

The  notice  to  McCracken  was  a  written  one.  It  was  left  by  the  president  at 
his  place  of  business,  and  was  doubtless  sufficient  to  have  secured  his  attend- 
ance if  he  had  not  been  confined  to  his  house  by  illness.  His  indisposition 
appears  to  have  been  well  known,  and  the  notice  to  him  was  naturally  regarded 
somewhat  as  a  matter  of  form.  The  corporation  act,  section  11  (Or.  Code, 
p.  527),  provides  that  the  powers  vested  in  the  directors  may  be  exercised  by  a 
majority  of  them.  True,  the  by-laws  of  this  corporation  provided  that  all  the 
directors  should  have  notice  of  the  time  and  place  of  a  special  meeting.  But  no 
particular  notice  is  prescribed,  and  I  think,  under  the  circumstances,  this  was 
sufficient.  Indeed,  it  is  not  certain  that  in  this  case  it  was  absolutely  necessary 
to  give  notice  to  McCracken  at  all.  The  business  of  the  corporation  could  not 
nor  need  not  be  delayed  to  await  his  recovery ;  and  if  he  was  clearly  too  ill  to 
attend,  notice  to  him  would  have  been  a  useless  act.  But,  be  this  as  it  may, 
such  notice  was  left  for  him  at  his  place  of  business  as  gave  him  an  opportu- 
nity, if  he  had  been  able,  to  be  present  at  the  meeting.  The  note  and  mort- 
gage having  been  fully  authorized  by  the  directors,  and  duly  executed  by  the 
president  and  secretary,  was  the  transaction  an  unlawful  preference  to  Grold- 
smith  under  the  bankrupt  law? 

As  counsel  for  the  defendant  admits,  to  bring  this  transaction  within  section 
33  of  the  bankrupt  act  (sec.  5128  of  the  E.  S.),  it  is  necessary  to  show:  1.  That 
the  corporation  was  insolvent  at  the  date  of  the  mortgage;  2.  That  Goldsmith 
Tras  then  a  creditor  of  the  corporation  or  under  a  liability  for  it ;  3.  That  the 
mortgage  was  made  with  a  view  to  give  Goldsmith  a  preference;  and,  4.  That 
the  latter  bad  reasonable  cause  to  believe  that  the  corporation  was  insolvent, 
and  that  he  knew  the  mortgage  was  made  in  fraud  of  the  law.  About  the 
insolvency  of  the  corporation  there  can  be  no  doubt;  and  if  Goldsmith  was  a 
creditor  of  the  corporation  or  under  a  liability  for  it,  and  the  money  obtained 
npon  the  transaction  was  applied  upon  his  claim,  or  to  discharge  such  liability, 
then  he  received  a  preference,  and  the  reasonable  inference  is,  that  the  mort- 
gage was  made  with  that  view  —  for  that  purpose.  Toof  v.  Martin,  13  Wall., 
48;  In  re  Sutherland,  1  Deady,  348.  But  upon  the  facts  it  does  not  appear 
that  Goldsmith  was  a  creditor  of  the  corporation  or  under  any  liability  for  it. 
§  643.  27ie  indoraer  of  a  note  for  the  maker,  which  is  guarantied  hy  a  third 
person  who  pays  it,  is  under  no  Migation  for  such  third  person. 

The  claim  of  the  defendant  is,  that  Goldsmith  was  under  a  liability  for  the 

corporation  upon  the  Stefifen  note.     But  certainly  this  is  not  well  founded. 

Goldsmith's  relation  to'  this  note  was  simply  that  of  an  accommodation  in- 

<iorser  for  Steffen.    He  thereby  came  under  a  liability  for  Steffen,  but  for  no 
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one  else.  Nor  was  bis  relation  thereto  oban)^  by  tbe  fact  that  the  oorporar 
tion  subsequently  guarantied  its  payment.  The  only  effect  of  this  was  to  pat 
the  corporation  under  some  sort  of  liability  for  Goldsmith.  Neither  did  the 
transaction  make  Goldsmith  a  creditor  of  the  corporation,  although  that  was 
probably  the  effect  of  it  as  to  Druck.  The  plain  fact  is,  that  the  corporation 
agreed  to  pay  this  note  to  Druck  for  Steffen,  because  it  was  indebted  to  Steffen 
and  unable  to  pay  him,  and  the  subsequent  payment  of  it  out  of  the  money 
obtained  on  this  note  and  mortgage,  if  it  operated  as  a  preference  at  all,  it 
operated  as  a  preference  in  favor  of  Druck  and  Steffen,  and  not  Goldsmith. 

§  644.  TAe  surety  on  a  bond  which  is  not  forfeiUd  is  not  ^^  under  a  liability  " 
for  his  principal  withUi  the  meaning  of  section  35  of  the  bankrupt  law. 

It  is  also  claimed  by  the  defendant  that  Goldsmith,  being  on  the  bond  of  the 
corporation  for  the  construction  of  the  vessel,  was  to  that  extent  ^*  under  a  lia- 
bility "  for  it;  that  this  money  was  procured  for  the  purpose,  and  applied  to 
the  discharge  of  such  liability  by  paying  the  debts  incurred  in  its  construction, 
and  purchasing  labor  and  material  for  its  completion.  It  is  difficult  to  say  upon 
the  evidence  what  disposition  was  made  of  all  this  $20,000,  but  it  appears 
probable  that  the  greater  portion  of  it  was  applied  as  suggested.  But  tbe  bond 
was  not  forfeited  —  at  least  no  claim  to  that  effect  was  or  is  made,  and  tbe  re- 
served or  last  payment  was  largely  in  excess  of  what  was  necessary  to  com- 
plete the  vessel  Goldsmith's  liability  on  tbe  bond  was  yet  contingent  and  not 
absolute.  In  my  judgment,  the  liability  contemplated  by  the  statute  is  an 
absolute,  and  not  a  contingent  one.  Ko  authorities  on  this  point  have  been 
cited  by  counsel  for  either  party.  In  Bean  v.  Laflin,  5  B.  R,  333,  it  was  held 
that  when  the  principal  on  a  note,  though  insolvent^  paid  it  at  maturity  and 
was  adjudged  a  bankrupt,  that  the  assignee  could  not  recover  it  from  a  co- 
maker who  was  a  surety  in  fact,  because  his  liability  up  to  the  maturity  and 
payment  of  the  note  was  contingent,  and  never  became  absolute,  and  there- 
fore was  not  **  benefited "  by  such  payment  in  the  legal  sense  of  the  term. 
This  ruling  is  in  consonance  with  the  provisions  of  section  19  of  the  bankrupt 
act,  and  the  decisions  thereunder,  to  the  effect  that  contingent  liabilities,  in- 
cluding that  of  an  indorser  prior  to  demand  and  notice,  are  not  debts  provable 
in  bankruptcy.  See  sec.  19,  Bankrupt  Act;  sec.  5067  et  seq.^  R  ^.\  In  re 
Loder,  4  B.  R,  190;  In  re  Nickodemus,  3  id.,  231.  The  case  of  Bartholow  v. 
Bean,  18  Wall.,  635,  cited  by  the  defendant,  which  arose  out  of  the  same  bank- 
ruptcy as  Bean  v.  Laflin,  supra,  does  not  differ  from  this;  for  there,  althoagh 
the  payment  by  the  insolvent  debtor  and  principal  of  the  note  was  held  to  be 
a  preference  to  his  indorser,  the  liability  of  such  indorser  had  already  become 
fixed  and  absoluta 

§  645.  A  mortgage  made  with  a  view  to  give  a  preference. 

This  mortgage  is  also  claimed  to  be  void  on  the  further  ground  that  the 
transaction  was  had  with  a  view  to  procure  money  to  pay  the  individual  notes 
of  Eussell,  amounting  to  $6,000,  due  Ladd  &  Tilton,  upon  which  Goldsmith 
was  an  indorser.  But  there  are  three  answers  to  this  claim,  either  of  which 
are  suflBcient:  1.  The  individual  debt  of  Russell  to  Ladd  &  Tilton  was  not 
the  debt  of  the  corporation,  and  whatever  liability  Goldsmith  might  have  been 
under  on  account  of  it,  it  was  for  Russell  and  not  the  corporation  which  is  al- 
leged to  have  made  this  mortgage  with  intent  to  give  a  preference.  2.  So  far 
as  appears,  Goldsmith's  liability  upon  those  notes  was  yet  contingent  and  not 
fixed  —  they  were  not  yet  due.  8.  The  purpose  to  pay  these  notes  with  this 
money  was  never  carried  out,  and  the  amount  was  otherwise  applied  bj  the 
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oorporation,  withont  in  any  way  benefiting  Goldsmith.  Indeed,  Bassell  failed 
to  pay  the  notes  at  all,  and  Goldsmith  was  compelled  to  pay  them  himself* 
An  intention  to  prefer  or  to  make  any  unlawful  use  of  this  money  did  not 
affect  the  legality  of  the  transaction,  if  it  was  never  carried  into  action. 

Bat  admitting  that  this  mortgage  is  valid,  notwithstanding  the  bankrupt 
law,  the  defendant  insists  that  it  is  void  in  equity,  because,  the  corporation  being 
insolvent,  Goldsmith,  as  a  director,  by  means  of  this  transaction,  secured  an 
advantage  to  himself  at  the  expense  of  the  creditors  of  the  corporation,  in  plain 
•violation  of  bis  trust.  In  support  of  this,  it  is  claimed  that  Goldsmith,  being 
liable  to  pay  the  Steffen  note  and  the  two  individual  notes  of  Russell,  as  a 
director,  authorized  and  procured  this  loan  and  mortgage  with  the  understand- 
ing and  for  the  purpose  of  obtaining  funds,  by  mortgaging  the  principal  prop- 
erty of  the  corporation  to  pay  off  these  notes,  and  thus  free  himself  from  such 
liability  at  the  expense  of  the  creditors.  So  far  as  the  Bussell  notes  are  con* 
cerned  the  transaction  is  valid.  For,  although  the  loan  and  mortgage  was 
nndoubtedly  made  with  a  view,  among  other  things,  of  raising  money  to  pay 
them  with,  yet  the  fact  being  that  for  some  reason  the  money  was  not  sa 
applied,  the  creditors  of  the  corporation  suffered  no  inconvenience  on  that 
account.  But  as  to  the  Steffen  note  the  circumstances  are  different.  At  the 
date  of  the  mortgage.  Goldsmith,  although  not  a  creditor  of  the  corporation, 
was  liable  as  a  principal  upon  the  Steffen  note.  This  instrument  was  overdue, 
and  he  had  waived  demand  and  notice.  The  guaranty  of  the  corporation  did 
not  affect  hino.  That  was  merely  a  collateral  security  to  the  holder.  It  is 
even  doubtful  if  there  was  any  extension  of  time  of  payment  as  to  Goldsmith 
and  Steffen.  The  guaranty  of  the  corporation  was  that  the  note  should  be 
paid  in  sixty  days,  but  there  was  no  agreement  between  Drnck  and  Goldsmith 
and  Steffen,  or  either  of  them,  that  they  should  have  any  further  time  to  pay 
in.  But  assuming  that  the  agreement  between  Druck  and  the  corporation 
impliedly  extended  the  time  of  payment  sixty  days,  that  did  not  discharge 
Goldsmith  from  his  liability.  In  the  first  place,  the  note  being  overdue,  and 
demand  and  notice  having  been  waived.  Goldsmith's  liability  was  no  longer 
contingent,  that  of  an  indorser,  but  absolute,  that  of  a  maker  or  principaL 
Bat  if  the  supposed  extension  had  been  given  while  he  was  yet  only  an  in- 
dorser, he  would  not  have  been  discharged  thereby,  because:  1.  The  agree- 
ment or  guaranty  was  not  between  the  principal  in  the  note,  Steffen,  and  the 
indorsee,  Druck,  but  between  the  latter  and  a  third  person,  the  corporation ; 
2.  There  was  no  consideration  for  the  supposed  agreement  to  extend  the  time^ 
as  between  Druck  and  Steffen;  and,  3.  If  the  facts  were  otherwise  in  these 
particulars,  it  is  manifest  that  the  agreement  between  Druck  and  the  corpora- 
tion, which  it  is  claimed  operated  as  an  extension  of  time  as  to  Steffen,  was  made 
in  the  interest  of  Goldsmith,  and  with  his  full  knowledge  and  assent,  and 
therefore  he  cannot  claim  to  be  discharged  by  it.  Upon  these  points  it  is  un- 
necessary to  consume  time  in  argument  or  citation  of  authorities.  It  is  suffir 
cient  to  refer  to  Daniel  on  Neg.  Inst.,  sec.  1312  et  eeq. 

It  is  also  contended  th  it  Goldsmith  was  not  aware  of  the  insolvency  of  the 
corporation,  Russell  having  told  him  at  the  time  that  it  was  '^  prosperous  and 
perfectly  solvent."  It  is  difficult  to  see  how  a  director  of  this  corporation 
could  have  been  ignorant  of  its*  insolvency,  except  upon  the  theory  that  he  was 
a  director  only  in  form,  and  knew  nothing  thereby  of  its  internal  arrangement 
or  affairs,  and  this  appears  to  have  been  the  character  of  Goldsmith's  director- 
ship.   It  was  probably  accepted  and  held  by  him  as  a  matter  of  form  to  accom- 
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modate  Eassell  in  an  enterprise  whioh  substantially  belonged  to  the  latter,  and 
in  which  he  had  nothing  invested. 

§  646,  A  director  of  a  corporation  is  a  trustee  for  stockholders  and  creditors. 

But,  be  this  as  it  may,  the  law  will  not  permit  a  person  to  become  a  director 
in  a  corporation,  and  neglect  the  duties  and  avoid  the  responsibilities  thereof, 
as  to  third  persons,  with  impunity.  A  voluntary  ignorance  of  what  it  is  bis 
duty  to  know  and  understand  is  no  excuse  for  him  when  the  rights  of  others 
are  in  question.  By  becoming  a  director,  which  includes  the  taking  an  oath 
to  "  faithfully  and  honestly  discharge  "  the  duties  of  the  office,  he  engages  to 
take  good  care  of  the  interests  of  the  stockholders  and  creditors  intrusted  to 
his  charge,  and  this  necessarily  implies  that  he  will  use  due  diligence  to  keep 
himself  properly  informed  concerning  the  same.  An  examination  of  the  bool^ 
of  the  corporation  at  any  time  for  a  considerable  period  of  time  prior  to  the 
date  of  the  mortgage  would  have  shown  Mr.  Goldsmith  that  it  was  insolvent; 
and  that  as  far  back  as  January  1,  1876,  it  had  sunk  nearly  $7,000  of  its  nomi- 
nally paid  up  capital.  A  director  of  an  incorporation  is  a  trustee  of  its  property 
and  assets  for  its  stockholders  and  creditors,  and  it  is  contrary  to  the  first  prin- 
ciples of  equity  that  he  should  deal  with  such  property  for  his  own  advantage 
and  to  their  injury.  Koehler  v.  Black  River  Co.,  2  Black,  720  (§§  1236-40, 
infra);  Drury  v.  Cross,  7  Wall.,  302  (§§  1643-45,  m/>«);  Butts  v.  Wood,  38 
Barb.,  188;  Curran  v.  State  of  Arkansas,  15  How.,  527  (Corporations,  §§  1316- 
1329;  Sawyer  v,  Hoag,  17  Wall,  620;  Bradley  v.  Farwell,  1  Holmes,  437. 

In  Koehler  v.  The  Black  River  Co.,  supra^  the  corporation  being  in  embar- 
rassed circumstances,  the  directors  secured  debts  due  some  of  themselves  to  the 
prejudice  of  the  other  creditors.  In  delivering  the  opinion  of  the  court  Mr. 
Justice  Davis  says:  "Directors  cannot  thus  deal  with  the  important  interests 
intrusted  to  their  management.  They  hold  a  place  of  trust,  and  are  obliged, 
by  accepting  that  trust,  to  execute  it  with  fidelity;  not  for  their  own  benefit, 
but  for  the  common  benefit  of  the  stockholders  of  the  corporation.  In  execut- 
ing this  mortgage,  and  thereby  securing  to  themselves  advantages  that  were 
iiot  common  to  all  the  stockholders,  they  were  guilty  of  an  unauthorized  act, 
and  violated  a  plain  principle  of  equity  applicable  to  trustees."  In  Drury  v. 
Cross,  supra^  the  directors  of  a  corporation  provided  for  the  payment  of  debts 
upon  which  they  were  liable  as  indorsers,  with  the  assets  of  the  corporation. 
In  delivering  the  opinion  of  the  court  Mr.  Justice  Davis  says:  "The  transac- 
tion which  this  case  discloses  cannot  be  sustained  in  a  court  of  equity.  The 
conduct  of  the  directors  of  this  railroad  company  was  very  discreditable  and 
without  authority  of  law.  It  was  their  duty  to  administer  the  important  mat- 
ters committed  to  their  charge  for  the  benefit  of  all  parties  interested,  and  in 
securing  to  themselves  advantages  not  common  to  the  others,  they  were  guilty 
of  a  plain  breach  of  trust." 

In  Bradley  v,  Farwell,  supra,  the  directors  of  an  insolvent  corporation  trans- 
ferred its  assets  to  a  creditor  composed  of  a  partnership  of  which  one  of  them 
was  a  member.  The  transaction  was  declared  void,  and  the  court,  Shipley,  J., 
says:  "The  fiduciary  relation  between  the  directors  and  the  creditors  being 
established,  and  the  fact  that  the  trustees  in  dealing  with  the  trust  fund  have 
secured  to -themselves  a  benefit  or  advantage  over  the  creditors,  or  a  benefit  or 
advantage  to  themselves  as  creditors  over  and  above  other  creditors,  taints 
the  transaction  and  invokes  the  aid  of  a  court  of  equity  to  see  to  the  right 
execution  of  the  trust.  Not  that  the  trustees  cannot  prefer  one  creditor  to  the 
others  at  common  law,  and  outside  the  provisions  of  the  bankrupt  act,  but  that, 

196 


VOro  AND  USURIOUS  MORTGAGES.  %UT. 

in  equity,  a  trustee  cannot  contract  with  himself  as  he  may  with  a  third  party. 
If  he  exercises  in  his  own  favor  the  powers  he  may  rightfully  exercise  in  favor 
of  aDotber,  the  court  does  not  stop  to  inquire  whether  he  gained  or  lost.  It  is 
enoagb  that  the  beneficiary  is  dissatisfied  with  the  transaction  for  the  court  to 
set  the  transaction  aside,  without  requiring  the  beneficiary  to  prove  actual  loss 
or  fraud.'* 

The  $1,000  taken  ont  of  this  loan  by  Goldsmith  as  a  compensation  for  going 
on  the  corporation  note,  in  my  judgment  comes  within  the  spirit  of  the  rule 
laid  down  in  these  authorities.  The  transaction  was  in  fact  a  dealing  with  a 
trust  fund  by  a  trustee  —  a  dealing  with  himself,  that  is  liable  to  great  abuse, 
and  I  think  ought  not  to  be  tolerated.  When  Goldsmith  went  security  for  his 
corporation  for  a  loan  for  the  benefit  of  its  business  or  creditors,  it  was  so  far 
proper  and  right  that  he  should  be  indemnified  by  a  mortgage  of  its  property ; 
bat  to  take  five  per  centum,  or  any  other  portion,  of  the  loan  as  a  compensa* 
tion  for  an  act  which  was  voluntary,  and  for  which  he  was  secured  against 
loss,  appears  to  me  to  have  been  an  unlawful  appropriation  of  the  trust  fund. 

The  great  extent  to  which  corporations  have  become  the  agency  through 
which  the  business  of  the  country  is  transacted,  and  its  property  is  held  and 
managed,  makes  it  necessary  that  the  salutary  rules  enforced  by  courts  of  equity 
in  other  cases  of  fiduciary  relation  should  be  rigidly  applied  to  the  numerous 
and  important  trusts  held  by  the  managers  of  these  organizations.  And  in  the 
case  of  insolvent  corporations,  like  the  Oregon  Iron  Works,  there  is  every  rea- 
son to  exact  the  most  scrupulous  conduct  at  the  hands  of  their  directors  when 
dealing  with  the  trust  property.  As  was  well  said  in  Bradley  v.  Farwell,  supra: 
"Standing  in  a  fiduciary  relation  as  it  were  at  the  bedside  of  a  dying  friend,  if 
Ihey  are  subsequently  found  in  possession  of  a  portion  of  his  effects,  they  must 
show  title  by  a  conveyance,  untainted  by  the  exercise  of  that  power  which  the 
trust  relation  gave  them  to  influence  the  disposition  made  by  the  decedent  of 
bis  property  in  their  favor  to  the  prejudice  of  others  having  equal  claims  to  the 
inheritance."  Goldsmith  also  admits  that  at  the  time  of  making  the  mortgage 
he  was  under  a  liability  for  the  corporation  of  $125,  due  the  workmen  on  the 
vessel,  which  he  had  guarantied  the  payment  of,  and  which  was  paid  out  of 
this  loan,  and  expected  to  be.  Standing  by  itself,  the  rule  de  minimis  non 
curat  lex  might  have  applied  to  so  small  a  matter  as  this,  compared  with  the 
magnitude  of  the  transaction,  but  as  it  is,  it  must  be  added  to  the  other  cir- 
camstances  of  the  transaction  which  the  law  pronounces  unlawful. 

§  647.  A  mortgage  founded  inpaH  on  a  legal^  and  in  part  on  an  illegal^  conr 
tideratian. 

Much  has  been  said  by  counsel  about  the  knowledge  and  purpose  with  which 
Goldsmith  participated  in  this  transaction.  It  is  probable,  as  has  been  sug- 
gested, that  he  regarded  his  official  relation  to  the  subject  as  one  of  mere  form, 
and  did  not  stop  to  consider  or  was  unaware  that  in  law  he  was  a  director 
under  the  same  obligation  to  the  creditors  of  the  corporation  as  if  he  had  been 
actually  engaged  in  the  management  of  its  affairs  and  familiar  with  its  finan- 
cial condition.  So  far  as  the  payment  of  the  Steffen  note  is  concerned,  the  taking 
of  the  commission  for  signing  the  corporation  note,  and  the  payment  of  the 
ram  guarantied  to  the  workmen,  I  find  that  the  consideration  for  this  mortgage 
is  unlawful,  because  the  transaction  was  so  far  contrary  to  equity  and  the  rules 
prescribed  for  the  conduct  of  trustees ;  but  I  do  not  find  a  conscious  purpose  or 
actual  intention  upon  the  part  of  Goldsmith  to  gain  an  advantage  for  himself 
at  the  expense  of  the  creditors  of  the  corporation,  although  such  was  the  effect 
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of  hia  eoaduct,  yiewed  in  the  light  of  all  the  Qircamstanoes,  inelttcliiig  the  final 
result. 

It  remains  to  be  considered  what  is  the  effect  of  this  illegality  upon  the  mort- 
gage. Does  it  avoid  it  wholly  or  pro  tantOy  only  so  far  as  the  illegal  considerar 
tion  extends?  The  matter  is  not  free  from  doubt,  and  was  not  noticed  by 
counsel.  But  I  think  the  better  rule  is,  that  where  the  illegal  consideration  is 
clearly  separable  from  the  legal,  that  the  contract  is  good  for  the  latter,  and 
only  void  as  to  the  residue.  In  Denny  v.  Dana,  56  Mass.,  161,  it  was  held  that 
a  mortgage  of  personal  property,  which,  as  to  some  of  the  debt  thereby  secured, 
was  contrary  to  the  solvent  laws,  13  wholly  void.  But  in  Bucknam  v.  Goss,  13 
S.  K,  343,  the  correctness  of  this  rule  is  questioned,  and  Fox,  J.,  expressed  the 
opinion  that  where  a  certain  part  of  a  loan  became  part  of  the  assets  of  the 
debtor's  estate,  that  the  assiignee  should .  not  be  allowed  to  avoid  the  security 
therefor;  and  in  In  re  Stowe,  etc.,  6  B.  K,  431,  the  same  judge  held  that,  when 
a  mortgage  is  given  for  a  debt  which  was  an  unlawful  preference,  and  another 
that  was  not,  it  was  valid  as  to  the  latter  though  void  as  to  the  former. 

In  United  States  v.  Bradley,  10  Pet.,  343,  it  was  held  that  a  deed  may  in  many 
eases  be  good  in  part,  and  void  for  the  residue,  where  the  residue  is  founded  in 
the  illegality,  but  not  malwn  in  se.  The  illegal  consideration  in  this  case  is  the 
sum  paid  on  the  Steffen  note,  $2,149,  the  sum  paid  to  a  director  as  commissions, 
$1,000,  and  the  wages  guarantied  by  him,  and  paid  by  the  corporation  out 
of  this  loan^  $125,  making  in  all  the  sum  of  $3,274;  which,  deducteJ  from 
$80,000,  leaves  $16,726,  which  sum,  with  interest  at  one  per  centum  per  month 
from  the  date  of  the  mortgage,  makes  the  amount  $19,569.42,  for  which  the 
complainant  is  entitled  to  a  lien  upon  the  premises  from  the  date  of  the  mort- 
gage, and  to  a  sale  of  them  to  satisfy  the  same;  and  there  will  be  a  decree 
iMXSordingly. 

§  648.  A  mortgage  founded  on  a  past  consideration  is  valid.  Wright  v.  Shumway,  1 
Bias.,  28  (§g  435-439). 

g  649.  The  faet  that  a  mortgrsffor  was  nnable  to  read,  and  that  the  mortgage  was  not  read 
lio  him,  does  not  enable  him,  in  the  absenoe  of  proof  of  fraud  on  the  part  of  the  mortgagee, 
t(0  object  that  the  instrument  contains  an  unauthorized  stipulation,  especially  wlieu  it  wa^ 
drawn  by  his  own  agent.    Wilson  v.  Winter,  6  Fed.  R.,  16  (§g  637-640). 

§  650.  A  mortgage  covering  a  large  amount  of  property,  purporting  to  secure  the  sum  of 
$90,000,  but  having  no  other  foundation  than  a  debt  of  $4,000,  is  fraudulent  as  against  cred- 
itors, because  it  has  the  appearance  of  an  attempt  to  place  a  large  amount  of  property  beyond 
the  reach  of  creditora  and  with  pretense  of  paying  a  small  sum.  Hubbard  v.  Turner^*  2 
McL.,  519. 

g  651.  A  conveyance  in  fraud  of  the  law  binds  parties  and  privies,  and  is  not  a  nullity. 
Randall  v.  PhiUips,*  3  Mason,  878. 

§  652.  Usarions  interest  by  way  of  lease.—  Where  a  mortgage  was  given  to  secure  a  loaa 
of  $3,000,  without  any  agreement  about  interest,  but  the  mortgagee,  in  accordance  with  an 
agreement  made  at  the  time,  leased  the  mortgaged  premises  to  the  mortgagor  at  an  annual 
rent  of  $270,  it  was  held  that  the  lease  was  made  to  secure  usurious  interest  and  was  void ; 
but  legal  interest  was  allowed  for  the  whole  period  upon  the  mortgage.  Gordon  v,  Hobart,  2 
Story.  243.  262. 

g  653.  Usurious  interest  mnstbe  proyed.— Where  a  contract  on  its  face  is  for  legal  interest 
only,  a  corrupt  agreement  must  be  proved  to  establish  the  fact  that  it  is  usurious.  Hotel  Co. 
V.  Wade,  7  Otto,  18  (§§  1440-46). 

§  654.  What  law  gOTerns.—  Where  a  mortgage  of  land  in  Michigan  was  executed  in  New 
York,  the  mortgagee  then  residing  there,  where  also  the  mortgage  was  made  payable,  and 
the  rate  of  interest  was  ten  per  cent.,  which  was  usurious  in  the  latter  state,  but  was  valid  in 
the  former,  it  was  held  that  the  mortgagee  might  elect  to  proceed  to  enforce  the  mortga^  in 
Michigan ;  for  it  was  to  be  presumed  that  the  contract  was  made  with  reference  to  the  inter* 
oat  laws  of  that  state.    Fitoh  v.  Bemer,  1  FHp.,  15, 
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§  69^  In  a  suit  in  Oregon  to  eoforoe  a  mortgage  made  in  that  state  on  land  situate  there, 
it  appeared  that  the  plaintiff  was  a  foreign  corporation  which  had  not  complied  with  the 
Oregon  law  by  appointing  an  attorney  resident  there ;  that  through  its  agent  at  Portland, 
Oregon,  it  contracted  with  defendant  to  loan  him  910,000  on  his  uote,  which  was  given,  pay- 
able at  Dundee,  Scotland,  and  secured  by  mortgage.  Only  99,800  was  paid  on  the  note.  De- 
laoU  of  payment  having  taken  place,  a  bill  was  filed,  and  upon  the  hearing  it  was  held  that 
the  contract  was  not  usurious,  but  that,  haviug  been  made  in  Oregon  contrary  to  the  laws 
thereof  regulating  foreign  corporations,  it  was  invalid.  A  rehearing  was  granted  and  a  re- 
argument  had  before  the  district  judge.  Upon  the  first  hearing,  it  was  held  that  a  note  made 
in  Oregon  to  be  paid  in  Scotland  is  subject  to  the  laws  of  that  country,  but  that  the  mort- 
gage to  secure  such  note  on  real  estate  in  Oregon  must  be  governed  by  the  laws  of  Oregon. 
The  case  was  then  reargued  again  on  the  ground  that  the  provisions  in  the  statute  of  the  state 
in  regard  to  foreign  corporations  did  not  apply  to  the  complainant  corporation,  because  this 
sCatote  by  its  Ititle  referred  to  **  insurance,  banking  and  express  companies,"  and  the  com- 
plainant oorporation  was  neither  of  these.  The  constitution  of  the  state  provides  that  every 
act  shall  embrace  but  one  subject,  which  shall  be  expressed  in  the  title.  It  was  held  that  the 
act  in  question  did  not  apply  to  the  complainant  corporation,  which  was,  therefore,  entitled 
to  the  relief  sought    Oregon  &  W.  T.  A;  L  Co.  v.  Rathbun,*  5  Saw.,  82. 

%^M.  Althongli  the  law  of  the  place  of  eontraet  governs  as  to  the  question  of  usury, 
yet  a  Ikw  of  the  place  of  contract  relating  to  the  manner  of  enforcing  the  remedy  is  not 
binding  upon  the  courts  of  another  state.  Thus  a  statute  of  the  state  of  New  York,  author- 
izing a  borrower  to  obtain  a  cancellation  of  securities  without  payment,  upon  the  ground  of 
usury,  will  not  be  enforced  in  Massachusetts.  Matthews  v,  Warner,  6  Fed.  R.,  461  (g§  785- 
787). 

Xni.    MOBTQAQOB^B   RlGHTS   AND  LlABILITIBS. 

SuxMART— /ft  Oregon  mortgagor  entitled  toposseeeion  until  foreclosure,  g  Wt,^' Bents  when 
receiver  has  been  appointed,  §  658.—  Possession  by  gratUor,  §  659.—  Mortgagor  cannot 
denu  seizin,  §  660.—  Acquiring  outstanding  title,  §  Ml,— Acquiring  outstanding  title  after 
dia^harge  in  bankruptcy,  §662. —  Mortgagee  may  have  action  for  injury  to  the  security^ 

$657.  In  Oregon  a  mortgage  is  a  mere  security  for  the  debt,  and  the  mortgagor  is  the 
owner  and  entitled  to  possession  until  foreclosure  and  sale.  The  mortgagee  has  no  right  to 
take  poaseasion,  though  he  can  do  so  peaceably,  without  the  consent  of  the  mortgagor. 
Without  such  consent  the  mortgagee's  entry  is  tortious  and  can  avail  him  nothing.  Witherell 
V,  Wiberg.  t§664-4S36. 

%  6«&  In  Indiana  the  mortgagor  is  entitled  to  the  rents  of  the  mortgaged  premises,  though 
A  receiver  of  the  property  has  been  appointed,  until  the  rents  are  intercepted  and  applied  to 
the  mortgage  debt  by  an  order  of  court    Hunter  v.  Hays,  g^  667,  663. 

$;  650.  When*,  in  a  deed  of  trust  to  secure  a  debt,  it  is  provided  that  the  grantor  may  remain 
in  poeseasion  until  default,  when  he  shall  surrender  possession  upon  demand,  it  has  been  held 
that  the  grantor's  interest  is  not  an  estate  upon  condition,  but  an  estate  upon  a  conditional 
limitation  which  terminates  with  the  happening  of  the  contingency,  and  the  right  of  posses- 
sion would  cease  without  any  entry  or  demand,  except  for  the  contract  to  make  demand. 
The  demand  in  such  case  is  not  a  demand  for  the  purpose  of  avoiding  the  estate,  but  in  fact 
a  mere  notice  to  quit  upon  a  tenant  at  will.  If  the  grantor  or  his  assignee  wrongfully  refuses 
to  surrender  possession  after  such  demand,  he  is  liable  to  the  trustee  in  damages.  Walker  v. 
Tsal.  )^  669-673. 

§  660.  A  mortgagor  is  estopped  by  his  deed  from  denying  seizin.  His  only  defenses  are 
payment,  want  of  consideration  or  fraud.     Bush  v.  JMarshall,  .^§  673-675. 

g  661.  If  the  mortgage  has  been  given  in  part  payment  of  the  purchase  money  to  one  of 
whom  the  mortgagor  has  purchased  the  property  by  deed  of  warranty,  the  mortgagor  cannot 
defeat  his  mortgage  by  purchasing  the  outstanding  title.  Having  purchased  such  title,  he 
can  only  require  the  amount  he  has  paid  for  the  outstanding  title  to  be  refunded  to  him  by 
his  vendor.    Ibid. 

S  602.  A  discharge  in  bankruptcy,  obtained  by  the  mortgagor,  releases  him  from  his  peiv 
sooal  debt,  but  does  not  destroy  the  covenant  contained  in  his  mortgage ;  and,  therefore,  if 
after  his  discharge  he  purchase  the  property  at  a  sale  under  a  prior  incumbrance,  he  is  still 
cst4>pped  to  set  up  this  title  as  superior  to  the  title  conferred  by  his  mortgage.  Bush  v.  Per* 
ion.  ^i  676-679. 

§  669.  A  mortgagee  may  have  an  action  for  an  injury  done  to  the  mortgage  security  by  a 
(hint  person,  if  the  mortgagor  is  insolvent    Morgan  v.  Gilbert,  §  680. 

[Nom-See  %i  691-697.] 
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WITHEBELL  v.  WIBERG. 
(Circuit  Ck)art  for  Oregon:  4  Bawyer,  289-240.    1877.) 

Opinion  by  Deacft,  J. 

Statement  of  Facts. —  This  action  is  brought  by  the  plaintiff,  as  a  citizen  of 
New  Jersey,  against  the  defendant,  as  a  citizen  of  Oregon,  to  recover  the  pos- 
session of  the  undivided  one-half  of  two  hundred  and  twenty-two  acres  of 
land,  situate  in  Multnomah  county.  Among  other  defenses^  the  answer  con- 
tains a  plea  that  the  defendant  "  has  a  right  to  the  possession  "  of  the  prem- 
ises; ^Hhat  the  nature  and  duration  of  said  right  is  that  of  a  mortgagee  in 
possession  under  a  certain  mortgage  executed  by  H.  F.  Davis,  the  owner  of 
said  lands  in  fee,  to  I.  A.  Davenport,  on  January  11, 1859,  of  which  defendant 
is  assignee,  and  upon  which  there  is  now  due  the  sum  of  $4,786 ;  and  that  he 
is  entitled  to  the  possession  of  said  property  until  the  payment  of  said  amount 
due  upon  said  mortgage. 

§  664.  A  plea  thai  defendant  is  in  possession  as  assignee  of  an  unsatisfied 
mortgage  is  frivolovs.    Sham  and  frivolous  defenses  considered. 

The  plaintiff  moves  to  strike  out  this  defense  *^  because  the  same  is  sham, 
redundant  and  frivolous."  The  defense  is  neither  sham  nor  redundant.  A 
sham  defense  is  one  which  is  palpably  false.  Bachman  v.  Everding,  1  Saw., 
72;  Hadden  v.  K  Y.  S.  Man.  Co.,  1  Daly,  388.  Nothing  appears  from  which 
the  court  could  even  surmise,  let  alone  declare,  that  this  plea  is  false.  If  re- 
dundant matter  be  inserted  in  a  pleading,  it  may  be  stricken  out  on  motion. 
Sec.  84,  Or.  Civ.  Code.  But  an  answer  or  defense  cannot  be  stricken  out,  as  a 
whole,  upon  the  ground  of  redundancy.  Bedundancy  consists  in  irrelevant 
allegations  or  unnecessary  repetitions,  or  perhaps  prolixity  of  statement  of  such 
as  are  material;  and  the  motion  to  strike  out  must  be  directed  at  such  allega- 
tions, repetitions  or  statements.  Bowman  v.  Sheldon,  5  Sandf.,  657;  Fasnacht 
V.  Stehn,  53  Barb.,  651.  Section  74  of  the  code  authorizes  an  answer  or  defense 
to  be  stricken  out  as  a  whole  if  it  be  frivolous.  Under  the  New  York  Code 
(sec.  247)  the  plaintiff,  in  case  of  a  frivolous  answer  or  defense,  is  entitled 
on  motion  to  judgment  on  the  pleadings.  An  answer  or  defense  is  frivolous 
when  it  contains  nothing  which  affects  the  plaintiff's  case  —  when  it  denies  no 
material  averments  of  the  complaint  and  sets  up  no  defense  thereto.  Hall  t^. 
Smith,  1  Duer,  641.  Counsel  for  the  plaintiff  maintains  that  this  plea  contains 
no  defense  to  this  action,  because:  1.  It  does  not  comply  with  section  316  of 
the  Civil  Code,  which  provides  that  "the  defendant  shall  not  be  allowed  to 
give  in  evidence  any  estate  in  himself  or  another  in  the  property,  or  any 
license  or  right  to  the  possession  thereof,  unless  the  same  be  pleaded  in  his 
answer.  If  so  pleaded,  the  nature  and  duration  of  such  estate  or  license,  or 
right  to  the  possession,  shall  be  set  forth  with  the  certainty  and  particularity 
required  in  the  complaint;"  and  2.  It  does  not  allege  that  the  defendant  took 
possession  of  the  premises  with  the  consent  of  the  mortgagor. 

On  the  argument  it  was  suggested  by  counsel  for  defendant  that  the  phrase, 
"nature  and  duration  of  such  estate,"  etc.,  was  uncertain,  and  therefore  it  was 
difficult  to  say  how  much  or  how  little  particularity  and  detail  is  required  in  a 
defense  of  this  kind.  But  the  force  of  the  suggestion  is  not  perceived.  The 
"duration"  of  an  estate,  whether  it  be  in  fee  or  at  will,  signifies  the  quantity 
or  duration  of  the  tenant's  interest  in  the  premises.  The  term  is  well  known 
to  the  jommon  law.  2  Black.,  103;  1  Wash.  St.,  45.  To  set  forth  in  a  plea, 
then,  the  duration  of  the  estate  or  right  to  tha  possession  which  a  defendant 
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may  claim  in  the  premises,  is  simply  to  state  the  quantity  of  his  interest  therein, 
or  the  length  of  time  he  is  entitled  to  the  possession  thereof.  The  '^  nature  "  of 
an  estate  signifies  its  qualities  or  incidents,  without  reference  to  its  duration  or 
extent,  as  that  it  is  upon  condition,  or  is  held  jointly  or  in  severalty.  This 
term  is  also  well  known  to  the  common  law.  2  Black.,  152,  178;  Wash.  St.^ 
406.  To  set  forth  this  *' nature"  and  duration,  then,  in  an  answer,  ^^with  the 
certainty  and  particularity  required  in  a  complaint,"  must  ordinarily  hQ  a  very 
simple  matter.  It  is  sufiicient  to  allege  that  the  party  is  the  sole  or  part  owner 
in  fee-simple  or  upon  condition,  or  for  life  or  years,  of  the  premises,  as  the  case 
may  be;  or,  in  case  of  some  special  license  or  right  to  the  possession  for  a 
limited  time  or  special  use,  to  state  succinctly  the  license  or  right  to  the 
possession  as  claimed,  with  the  necessary  facts  constituting  it. 

This  defense  may  be  insufficient  on  demurrer  for  not  stating  the  fact  directly 
with  the  circumstance  of  time  that  the  mortgage  or  debt  secured  thereby  was 
daly  assigned  to  the  defendant,  instead  of  the  allegation,  '^  of  which  the  de- 
fendant is  the  assignee."  But  it  is  not  frivolous  on  that  account.  The  fact  is 
stated  that  the  defendant  is  the  assignee  of  the  mortgage,  and  if  that  is  deemed 
insufficient  or  too  uncertain,  the  objection  must  be  made  by  demurrer  or  motion 
to  make  more  definite  and  certain."  Sees.  6t>,  84,  Civ.  Code.  But,  if  it  is 
necessary  that  it  should  appear  that  the  defendant  is  in  possession  with  the  con- 
sent of  the  mortgagor  or  his  assignee,  I  suppose  this  defense  is  frivolous.  This 
is  a  question  upon  which  this  court  follows  the  law  of  the  state,  as  expounded 
by  its  supreme  court. 

§  665.  The  title  of  a  mortgagee  at  common  law.     ITow  w/xiijied  hy  equity. 

At  common  law  a  mortgagee  in  fee  of  land  is  considered  as  absolutely  en- 
titled to  the  estate,  subject  to  its  being  defeated  by  the  grantor's  performance 
of  the  condition  in  his  deed  —  as  the  payment  of  a  sum  of  money  in  a  pre- 
scribed time  and  manner;  and  also,  if  so  provided,  to  the  grantor's  right  to 
occupy  until  a  failure  to  perform  the  condition.  But  upon  such  failure  the  mort- 
gagee at  once  becomes  the  absolute  and  unconditional  owner  of  the  estate.  1 
Wash.  St.,  510;  4  Kent,  154.  But  this  doctrine  was  long  since  modifieJ  by  the 
courts  of  equity.  In  Osborn  v.  Scarf,  1  Atk.,  603,  Lord  Hardwicke  laid  down 
the  rule  that  the  mortgagor  in  possession  was  the  owner  of  the  land ;  and  in 
King  V.  St.  Michael's,  Doug.,  602,  Lord  Mansfield  held  that  the  mortgage  was 
only  a  security,  saying:  '^ It  is  an  affront  to  common  sense  to  say  the  mortgagor 
is  not  the  real  owner."  The  doctrines  of  equity  on  this  subject  have  been 
gradually  recognized  by  courts  of  law,  so  that  a  half  century  ago  Chancellor 
Kent  could  exultingly  say:  ''The  case  of  mortgages  is  one  of  the  most  splendid 
instances  in  the  history  of  our  jurisprudence  of  the  triumph  of  equitable  prin- 
ciples over  technical  rules,  and  the  homage  which  those  principles  have  received 
by  their  adoption  in  the  courts  of  law."  4  Kent,  158.  At  this  day,  in  some  of 
the  states,  notably  New  York,  Wisconsin  and  California,  the  equitable  doctrine 
has  been  followed  to  its  logical  results,  so  that  a  mortgage  is  there  considered  a 
mere  cbo6e  in  action,  a  security  for  the  debt,  while  the  mortgagor  is  considered 
the  owner  of  the  premises,  subject  only  to  the  lien  of  the  mortgage  until  a  fore* 
closure  and  sale.  Jackson  v.  Willard,  4  Johns.,  42;  Runyan  v.  Mersereau,  11 
Johns.,  538;  Waring  v.  Smith,  2  Barb.  Ch.,  135;  Jackson  y.  Bronson,  19  Johns., 
825;  Gardner  v.  Heartt,  3  Denio,  234;  Kortright  v.  Cady,  21 K  Y.,  363;  Trim 
«.  Marsb,  64  N.  Y.,  603;  4  Kent,  157;  Russell  v.  Ely,  2  Black,  576;  McMillan 
V.  Richards,  9  Cal.,  409;  Fogarty  v.  Sawyer,  17  Cal,  592;  Dutton  v.  War- 
schauer,  21  Cal.,  621 ;  Kidd  v.  Teeple,  22  Cal.,  262 ;  Blud  worth  v.  Take,  33  CaL,  264. 
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§  666,  In  Oregon  a  mortgage  is  a  mere  security  far  a  debt. 

This  result  bos  been  facilitated  by  Ibe  force  of  legislation,  of  which  section  32S 
of  the  Oregon  Civil  Code  is  a  substantial  copy.  It  declares,  "  A  mortgage  of  real 
property  shall  not  be  deemed  a  conveyance,  so  as  to  enable  the  owner  of  the  mort- 
gage to  recover  the  possession  of  the  real  property  without  a  foreclosure  and 
«ile  according  to  law."  In  Kortrigbt  v.  Cady,  supra^  the  court,  in  speaking  of 
this  statute,  says  '^that  the  legislature  in  enacting  it  undoubtedly  supposed 
they  had  swept  away  the  only  remaining  vestige  of  the  common  law  which 
regarded  a  mortgage  as  a  conveyance  of  the  freehold.'^ 

In  Anderson  v.  Baxter,  4  Or.,  110,  the  supreme  court  of  this  state  held  that 
^'  a  suit  to  foreclose  a  mortgage  is  not  for  the  determination  of  any  right  or 
claim  to  or  interest  in  real  property,  but  a  proceeding  to  have  the  mortgaged 
property  adjudged  to  be  sold  to  satisfy  the  debt  secured  thereby.  ...  It  is 
the  mere  collection  of  a  debt  charged  upon  specific  property  by  resorting  to  the 
property  as  a  means  of  satisfying  it."  This  is  equivalent  to  saying  that  the 
mortgage  is  a  mere  security  for  the  debt,  and  that  the  mortgagee  acquires  no 
interest  in  the  property  by  virtue  of  the  mortgage,  but  only  the  right  to  subject 
it,  according  to  a  prescribed  proceeding,  to  the  satisfaction  of  his  debt.  In 
Boberts  V.  Sutherlin,  id.,  222,  the  same  court,  commenting  upon  the  case  of  An- 
derson V.  Baxter,  said  that  it  was  therein  determined  '^  that  the  execution  of  a 
iQortgage  does  not  vest  in  the  mortgagee  any  title  to  or  interest  in  the  mort- 
gaged premises,  but  that  it  is  only  a  security  for  a  debt,  similar  to  that  created 
by  a  judgment."  In  effect,  this  squares  with  the  celebrated  dictum  in  Gardner 
V,  Ileartt,  supra:  ''The  mortgagee  has  neither  9ijus  in  re  nor  ad  rem^  but  a 
specific  lien,  similar  in  character  to  a  general  lien  created  by  a  judgment  upon 
the  land  of  the  judgment  debtor."  In  Eoberts  v.  Sutherlin  the  action  was 
ejectment,  and  the  defendant  pleaded  that  the  premises  were  mortgaged  to 
secure  the  payment  of  a  certain  sum  of  money  of  which  a  certain  portion  was 
still  due,  and  that  the  mortgage  was  duly  assigned  to  the  defendant,  who  ^^  en- 
tered into  the  {x>ssession  of  the  premises  with  the  full  assent  of  plaintiff." 

On  demurrer  this  was  held  a  good  defense,  the  court  saying  that  while,  by 
reason  of  section  323,  supra^  *'a  mortgagor  cannot  against  his  will  be  divestcxl 
of  his  possession  of  the  mortgaged  premises,  even  after  a  default,  without  a 
foreclosure  and  sale,  ...  we  know  of  no  law  or  of  any  good  reason  to 
prevent  the  mortgagor  from  placing  his  mortgagee  in  possession  of  mortgaged 
premises  if  he  chooses  to  do  so.  .  .  .  And  when  the  duration  of  the  pos- 
session of  the  mortgagee  thus  acquired  is  not  limited  by  his  agreement  with 
the  mortgagor,  we  think  that  the  legal  effect  of  the  same  is,  that  he  may  re- 
tain it  until  his  mortgage  debt  is  paid.  And  we  do  not  think  that  this  doc- 
trine conflicts  with  the  rule  that  a  mortgage  is  simply  a  security  for  a  debt^ 
and  vests  in  the  mortgagee  no  legal  title  to  or  interest  in  the  mortgaged  prem- 
ises." From  these  decisions  it  appears  that  the  rights  of  parties  to  a  mortgage 
in  this  gtate  are  governed  by  what  is  called  the  doctrine  of  equity,  as  distin- 
guished from  the  original  common  law  rules  on  the  subject.  As  was  said  by 
Mr.  Justice  Field,  in  McMillan  v.  R^ohartls,  supra^  "the  original  character  of 
mortgages  has  undergone  a  change.  They  have  ceased  to  be  conveyances,  ex- 
cept in  form.  They  are  no  longer  understood  as  contracts  of  purchase  and 
sale  between  the  parties,  but  as  transactions  by  which  a  loan  is  made  on  the 
one  side  and  security  for  its  repayment  furnished  on  the  other.  They  pass  no 
estate  in  the  land,  but  are  mere  securities,  and  default  in  payment  of  the  money 
secured  does  not  change  their  character." 
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Notwithstanding  this  change  in  the  law  of  naortgages,  the  mortgagee  is  still 
so  far  favored  that^  if  after  default  in  the  payment  of  the  debt  he  acquires 
posessioa  of  the  premises  lawfully,  he  may  hold  them  until  the  rents  and  prof- 
its satisfy  the  same.  And  this  brings  us  to  the  real  question  in  this  cas^,  what, 
under  the  circumstances,  constitutes  a  lawful  possession  of  or  entry  upon  the 
mortgaged  premises  by  the  mortgagee?  In  Roberts  v.  Sutherlin  the  court  said 
that  possession  obtained  with  the  assent  of  the  mortgagor  is  lawful,  and  no 
ease  has  been  found  which  expressly  makes  such  possession  or  entry  lawful 
without  such  assent.  Indeed,  it  is  impossible  to  conceive  how  a  person  like  a 
mortgagee,  who,  in  the  language  of  Koberts  v.  Sutherlin,  has  '^no  legal  title  to 
or  interest  in  the  mortgaged  premises,''  could  lawfully  enter  upon  and  possess 
the  same  without  the  assent  of  the  owner.  It  follows  as  a  logical  deduction 
from  the  premise  that  a  mortgage  passes  no  estate  in  the  land,  and  a  default 
in  payment  does  not  change  its  character,  that  a  mortgagee  cannot  acquire 
lawful  possession  of  the  mortgaged  premisea  by  an  entry  thereon,  even  if 
peaceable,  without  the  consent  of  the  owner,  the  mortgagor.  Otherwise  the 
mortgagor  might  be  divested  of  his  possession  against  his  will;  and  this  thQ 
court,  in  Koberts  v,  Sutherlin^  say  cannot  now  be  done. 

In  Waring  v.  Smith,  supra^  135,  the  court  say :  "  The  only  right  the  mort- 
gagee now  has  in  the  land  itself  is  to  take  possession  thereof,  with  the  assent 
of  the  mortgagor,  after  the  debt  ha3  become  due  and  payable,  and  retain  suoh 
possession  until  the  debt  is  paid."  In  Fogarty  v.  Sawyer,  17  Cal.,  593,  the 
court  say  that  the  statute  preventing  the  mortgagee  from  maintaining  ejectment 
against  the  mortgagor,  "takes  from  the  mortgagee  all  right  to  the  possession, 
either  before  or  after  condition  broken."  In  Johnson  v.  Sherman,  15  Cal.,  286,' 
the  court,  after  stating  that  the  possession  of  the  mortgagee  under  the  mort- 
gage ''does  not  change  what  was  previously  a  security  into  a  seizin  of  the  free- 
hold," says,  "Possession  taken  by  consent  of  the  owner "-r- the  mortgagor  — 
''or  by  contract  with  him,  may  confer  rights  as  against  third  parties,  but  they 
are  independent  and  distinct  from  any  rights  springing  from  the  mortgagOi 
from  which  they  derive  no  support."  This  language  was  quoted  with  approval 
in  Dutton  v.  Warschauer,  supra^  625;  in  which  latter  case  the  court  say: 
^^  Although  a  mortgage,  in  this  state,  of  itself  confers  no  right  of  possession, 
yet,  when  possession  is  taken  by  the  mortgagee  after  condition  broken,  by  con- 
sent of  the  mortgagor,  it  will  be  presumed,  in  the  absence  of  clear  proof  to  the 
contrary,  to  be  the  understanding  that  the  mortgagee  is  to  receive  the  rents 
and  profits  and  apply  them  to  the  payment  of  the  debt  secured."  In  Ru-sell  v. 
Ely,  supruy  578,  the  supreme  court,  in  commenting  upon  the  Wisconsin  statute, 
which  prevents  the  mortgagee  from  recovering  possession  until  the  equity  of 
redemption  has  expired,  say :  "  If  the  mortgagee  has  no  right  to  recover  the 
possession  by  legal  proceedings,  it  would  seem  that  he  should  not  be  permitted 
in  any  other  manner  to  obtain  that  possession  against  the  consent  of  the  mort- 
gagor or  the  person  holding  under  him."  But  in  Pell  v,  Ulmar,  18  N.  Y.,  142, 
it  is  stated  that  if  "  the  mortgagee  obtains  possession  without  force,"  he  is  en- 
titled to  hold  against  the  mortgagor;  citing  Van  Diiyne  v.  Thayre,  14  Wend., 
23G;  Phyfe  v,  Riley,  15  Wend.,  254;  Watson  v,  Spenco,  20  Wend.,  202,  and 
Fox  r.  Lipe,  24  Wend.  Now  a  possession  obtained  "  without  force  "  may  also 
be  obtained  without  the  consent  of  the  mortgagor,  and  if  that  is  the  sense  in 
which  this  dictum  is  used  in  Pell  v.  Ulmar,  it  appears  to  stand  alone,  and  is 
certainly  not  borne  out  by  the  authorities  cited  in  its  support.  In  Van  Duyne 
V.  Thayre,  the  court  say :    "  If  the  mortgagee,  after  forfeiture,  entered  into 
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possession,  either  by  the  consent  of  the  mortgagor  or  by  means  of  legal  pro- 
ceedings, he  may  defend  himself  there,  at  least  until  his  debt  is  paid.''  la 
Phyfe  V.  Riley,  the  language  ased  is:  "  Bat  if  the  mortgagee,  after  forfeitare, 
obtains  possession  in  some  legal  mode  other  than  by  an  action,"  why  shoald 
the  mortgagor  recover  the  possession  without  paying  the  money  secured  by  the 
mortgage?"  In  Watson  v.  Spence,  the  expression  is:  *^If  the  mortgagee,  as 
such,  had  obtained  possession,  he  could  still  hold  until  payment,"  the  court 
citing  the  last  two  cases,  thereby  indicating  that  the  possession  intended  mast 
be  obtained  with  the  consent  of  the  mortgagor,  or  by  legal  proceedings.  la 
Fox  V.  Lipe,  it  was  held  that  a  mortgagee  who  enters  under  a  sale  made  by 
authority  of  a  power  in  the  mortgage,  may  defend  his  possession  against  the 
mortga^^or,  even  if  the  authority  be  doubtful.  And  in  the  comparatively  late 
cas3  (1874)  of  Trim  v.  Marsh,  supra^  604,  it  is  said  that  since  the  statute  has 
taken  away  the  right  of  the  mortgagee  to  recover  the  possession  of  the  prem- 
ises, "the  mortgagor,  both  before  and  after  default,  is  entitled  to  the  posses- 
sion of  the  premises,  of  which  he  cannot  be  deprived  without  his  consent^ 
except  by  foreclosure.** 

Considered,  then,  either  in  the  light  of  authority  or  reason,  it  seems  that  the 
possession  of  the  mortgagee  must  be  taken  with  the  assent  of  the  mortgagor. 
Upon  the  modern  doctrine  concerning  the  nature  and  effect  of  mortgages, 
which  appears  to  prevail  in  this  state,  the  mortgagee  has  no  interest  in  the 
mortgaged  premises.  His  lien  is  likened  to  that  of  a  judgment  lien  creditor. 
His  right  is  to  have  satisfaction  of  his  debt,  and  his  remedy,  as  mortgagee,  is 
not  a  right  to  take  possession  of  the  premises,  but  to  have  them  sold  upon 
judicial  proceedings.  This  being  so,  he  cannot  lawfully  enter  upon  the  mort- 
gaged premises  without  the  consent  of  the  owner,  any  more  than  thd  judg- 
ment lien  creditor  can  enter  upon  the  lands  of  his  debtor.  Because  the  premises 
happen  to  be  vacant,  or  the  mortgagor's  back  turned,  and  the  mortgagee  is 
thereby  entitled  to  get  upon  them  without  a  breach  of  the  peace,  this  does  not 
make  his  entry  lawful.  A  person  cannot  lawfully  enter  upon  the  lands  of 
another  without  some  right  or  authority  for  so  doing.  A  peaceable  entry  is 
not  per  se  lawful.  An  entry  without  right  or  authority,  however  peaceable,  is 
tortious,  and  cannot  avail  the  party  making  it  anything.  As  the  mere  relation 
of  mortgagor  and  mortgagee  does  not  give  the  latter  the  right  to  enter  .and 
occupy  for  any  purpose  or  time,  the  authority  to  do  so,  if  any  exists  —  apart 
from  legal  proceedings  —  must  arise  out  of  some  contract,  consent  or  agree- 
ment with  the  mortgagor  by  matter  collateral  to  and  independent  of  the  mort- 
gage. 

It  follows  that,  as  this  plea  does  not  show  any  right  or  authority  in  the  de- 
fendant to  take  possession  of  or  occupy  the  premises  as  against  the  owner,  the 
plaintiff,  it  is  frivolous  and  worthless.    The  motion  to  strike  out  is  allowed. 

HUNTER  V.  HAYS. 
(Circuit  Court  for  Indiana:  7  Bissell,  86d-304.     1877.) 

Opinion  by  Gresham,  J. 

Statement  of  Facts. —  The  plaintiff  brought  suit  in  the  Putnam  circuit 
court  against  the  bankrupt  to  foreclose  a  mortgage  on  a  lot  in  Greencastle  and 
a  stock  of  goods.  Subsequently  Hunter  and  others  brought  other  suits  in  the 
same  court,  which  were  consolidated  with  the  suit  to  foreclose.  On  the  19th 
of  February,  1873,  Samuel  Woodruff  was  appointed  receiver  in  the  cause  and 
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took  possession  of  the  mortgaged  property.  Before  the  commencement  of 
any  of  the  suits  in  the  state  court,  a  petition  was  filed  in  this  court  to  force 
Beaachamp  into  bankruptcy,  and,  on  the  25th  of  August,  1873,  while  the  case 
was  pending  in  the  state  court,  an  order  of  adjudication  was  entered.  On  the 
29th  of  October,  1S73,  Silas  A.  Hays,  who  had  been  appointed  assignee,  was 
admitted  to  answer  in  the  state  court,  and  on  the  same  day,  by  agreement  of 
all  parties,  the  suit  was  transferred  to  this  court.  The  receivership  was  not 
disturbed  until  the  5th  day  of  January,  1874,  when  the  receiver  settled  with 
the  assignee  and  delivered  to  him  all  the  assets,  including  the  real  estate. 

Ilunter  rented  the  real  estate  from  the  receiver,  shortly  after  his  appoint- 
ment, and  continued  in  possession,  paj'ing  rent  to  both  the  receiver  and  the 
assignee  until  some  time  in  1875,  when  the  mortgaged  premises  were  sold. 
The  master  held  the  mortgage  void  so  far  as  it  related  to  the  goods;  that 
the  mortgage  should  be  foreclosed  on  the  real  estate,  and  that  the  rents 
which  accrued  pending  the  proceedings  to  foreclose  belonged  to  the  assignee 
of  Beauchamp,  the  mortgagor,  and  not  to  Hunter,  the  mortgagee.  The  excep- 
tions to  the  master's  report  giving  the  assignee  the  rents  seem  to  be  the  only 
real  controversy  in  the  case.  It  was  conceded  in  argument  that  the  real  estate 
T7as  at  all  times  insufficient  to  psiy  Hunter's  claims,  and  that  the  general  assets 
were  small  compared  with  the  debts  proved. 

§  667.  According  to  the  law  of  Indiaruiy  posseaaion  of  the  mortgaged premma 
lelongs  to  the  mortgagor^  vrdeaa  otherwise  agreed  upon. 

Section  1  of  an  act  of  the  legislature  of  the  state  concerning  mortgages,  ap- 
proved Jlay  4, 1852  (2  Davis'  Indiana  Statutes,  333),  declares  that,  ''unless  a 
mortgage  specially  provides  that  the  mortgagee  shall  have  possession  of  the 
mortgaged  premises,  he  shall  not  be  entitled  to  the  same."  Under  this  statute 
the  mortgagee  cannot  maintain  an  action  against  the  mortgagor  for  possession, 
as  be  might  at  common  law,  nor  can  he  compel  the  tenants  in  possession,  on 
Botioe  and  demand,  to  account  to  him  for  rents. 

§  668.  the  mortgagor  is  therefore  entitled  to  the  rents  of  the  property, 

though  it  be  in  the  hands  of  a  receiver,  {a) 

Woodruff  was  appointed  receiver,  by  agreement  of  all  the  parties,  for  the 
benefit  of  whomsoever  it  might  concern.  The  mortgagee  made  no  demand 
upon  either  the  receiver  or  the  assignee  for  the  rents,  nor  did  be  take  any  steps 
to  have  the  rents  applied  to  his  debt.  The  receiver  was  not  appointed  at  the 
iastance  of  the  mortgagee,  and  for  his  individual  benefit.  I  think,  on  the  facts 
of  this  case,  the  mortgagee  would  have  been  entitled  to  an  order  applying  the 
reDts  to  the  payment  of  his  debt.  In  this  state,  in  the  absence  of  such  an 
oixler,  the  mortgagor,  being  entitled  to  the  possession,  is  entitled  to  the  rent, 
and  if  he  becomes  a  bankrupt  his  assignee  succeeds  to  this  right  for  the  benefit 
of  bis  unsecured  creditors.  Until  the  rents  are  intercepted  and  applied  to  the 
mortgage  debt  by  an  order  of  court  they  belong  to  the  mortgagor  or  his  rep- 
resentatives; until  then  the  mortgagee  has  no  right  to  them.  Fosters  Khodes, 
l^X.  B.  R,  523;  In  re  Bennett,  12  N.  B.  R,  257.     Exceptions  overruled. 

ia\  Ctttn  A  mortgagee  takes  poasesBion,  eittier  in  person  or  by  a  receiver,  ttie  mortgagor  Is  entitled  to  the  income 
derived  trom  the  property.  EspeciaUy  is  this  true  in  case  of  a  mortgage  of  property  the  income  of  which  is 
^riTpd  \3fY  working  or  operating  the  property.  Drafts  made  by  the  mortgagee  on  income,  and  assigned  to  a  cred- 
itor before  possMrion  is  taken  by  the  mortgagee  or  a  receiver,  cannot  be  subjected  by  the  receiver  to  the  payment 
«l  the  nortgsge  debt    Young  v.  Northern  m.  Coal  ft  Iron  Co.,«  0  Bias.,  SJOl 
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WALKER  V.  TEAL. 
(Circuit  Court  for  Oregon:  7  Sawyer,  39-48.     1881.) 

Opinion  by  Dradt,  J. 

Statement  of  Facts.  —  The  facts  otated  in  the  complaint  necessary  to  an 
understanding  of  the  question,  made  in  the  argument  upon  the  demurrer,  are 
these: 

On  August  19,  1874:,  the  defendant  Joseph  Teal  and  Bernard  Goldsmith, 
being  the  joint  owners  and  tenants  in  common  of  the  farms  in  question,  con- 
veyed the  same  to  Henry  Hewett  by  a  conveyance  absolute  in  form,  but,  as 
set  forth  in  a  contemporaneous  declaration  and  agreement,  signed  by  the 
plaintiff  and  defendant  and  said  Ilewett  and  Goldsmith,  to  be  held  by  hini  in 
trust  as  a  security  for  the  payment  of  a  note  then  made  by  said  Goldsmith  for 
the  sum  of  $100,000,  and  made  pa3^able  to  the  pluintiflf  or  order  two  years 
after  date,  with  interest  at  onaper  centum  per  month,  payable  monthly,  with 
a  stipulation  that,  if  default  was  made  in  the  payment  of  the  interest  for  the 
period  of  twenty  days,  the  whole  sum  of  the  note  should,  at  the  option  of  the 
holder  thereof,  become  due  and  payable  at  once.  By  the  declaration  of  trust 
it  was  stipulated  and  provided:  1.  That  Hewett  held  the  legal  title  to  the 
property,  subject  to  the  right  of  Teal  and  Goldsmith  to  retain  possession  of  the 
same,  and  to  take  and  have,  without  account,  the  issues  and  profits  thereof  — 
they  paying  all  taxes  and  public  charges  imposed  thereon  —  until  said  note 
should  become  due  and  remain  unpaid  thirty  days.  2.  That  if  such  default  is 
made  in  the  payment  of  said  note,  Goldsmith  and  Teal  "  will  and  shall,  on  de- 
mand, peaceably  surrender  to  said  Hewett"  the  possession  of  said  property,, 
who  "  m^iy  and  shall  proceed  and  take  possession"  of  the  same,  **and  on  thirty 
days'  notice  in  writing  to  said  Teal  and  Goldsmith  .  .  .  requiring  them  to 
pay  said  debt,  .  .  .  and  on  their  failure  so  to  pay  shall  sell  the  same  at 
public  auction  on  not  more  than  thirty  days'  notice,"  or  sufficient  thereof  to 
pay  the  debt  and  charges. 

On  August  18,  1876,  there  was  due  upon  said  note  the  sum  of  $96,750,  when, 
at  the  instance  of  said  Goldsmith,  it  was  agreed  between  the  plaintiff  and  de- 
fendant and  Hewett  and  Goldsmith  that  the  time  of  payment  thereof  should 
be  extended  one  year,  but  upon  the  stipulation,  as  aforesaid,  that  if  default  was 
made  in  the  payment  of  the  principal  or  interest,  the  whole  sum  should  "  be- 
come due  and  payable  as  provided  in  said  agreement  of  August  19, 1874;"  and 
the  said  Goldsmith,  in  consideration  of  such  extension,  then  conveyed  to  said 
Hewett  the  lots  in  question  by  a  conveyance  absolute  in  form,  but,  as  set  forth 
in  said  agreement  of  August  18,  1876,  to  be  held  by  him  as  an  additional 
security  for  the  payment  of  the  note  aforesaid,  and  in  the  manner  and  for  the 
purposes  mentioned  in  the  agreement  of  August  19,  1874,  which  agreement 
was  not  to  be  thereby  annulled  or  set  aside  except  so  far  as  the  latter  might 
conflict  with  the  former,  but  the  two  agreements  were  "to  be  taken  and  con- 
strued together."  In  April,  1877,  Goldsmith  made  a  conveyance  of  all  the 
property  which  he  had  conveyed  to  Hewett  as  aforesaid  to  the  defendant  Teal, 
and  gave  him  possession  thereof.  On  July  6,  1877,  no  part  of  said  principal 
having  been  paid,  nor  any  of  the  interest  arising  thereon  after  January  21, 
1877,  "  Hewett  demanded  from  the  defendant  the  possession  of  all  said  lands 
in  pursuance  Of  the  provisions  of  said  contracts,"  but  the  latter  refused  to  sur- 
render "any  part"  of  the  same,  and  held  possession  thereof  until  November 
80,  1878,  and  received  the  rents  and  profits  therefrom  during  said  period.     All. 
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the  lands  aforesaid  have  been  sold  either  at  private  or  judicial  sale,  and  the 
proceeds  applied  upon  the  plaintifiTs  debt,  but  there  is  still  due  thereon  from 
said  Goldsmith  over  $50,000;  and  since  April,  1877,  he  has  not  had  any  other 
property  out  of  which  any  part  thereof  could  be  made. 

Upon  the  argument  of  the  demurrer  it  was  finally  admitted  by  counsel  for 
the  defendant  that  the  plaintiff  was  entitled  to  the  possession  of  the  property 
from  and  after  the  default  was  made  in  the  payment  of  said  note  —  January 
21, 1877, —  provided  there  was  a  sufficient  demand  therefor,  and  to  recover  in 
this  action  such  damages  as  he  may  have  sustained  by  reason  of  the  defend- 
ant's refusal  to  surrender  the  same.  But  it  is  contended  that  the  demand,  being 
for  the  whole  property,  while  the  conveyance  by  Goldsmith  to  Ilewett,  except 
as  to  the  south  half  of  lots*  2  and  7,  in  block  38  aforesaid,  only  included  an 
undivided  half  thereof,  was  too  large,  and  therefore  insufficient;  citing  Hodge- 
boom  V.  Hall,  24  Wend.,  148,  and  Bradstreet  v.  Clark,  21  Pick.,  393.  Admit- 
ting, for  the  present,  that  the  demand  made  by  Hewett  was  larger  than  his 
right,  are  the  cases  cited  to  show  that  it  is  insufficient  parallel  with  the  one 
at  bar?  In  the  case  of  Hodgeboom  v.  Hall,  supra^  there  was  a  devise  of  an 
estate  to  a  son,  upon  condition  that  be  would  support  his  two  sisters.  The  lat- 
ter, assuming  that  the  condition  had  been  broken  and  the  estate  forteiteii, 
brought  an  action  to  recover  possession  of  their  interest  in  the  property  as 
heirs  of  the  devisor,  but  the  court  held,  upon  the  facts,  that  there  was  no  satis- 
factory evidence  of  any  demand  and  refusal  of  support,  and  therefore  it  did 
not  appear  that  the  condition  was  broken.  Here,  however,  there  was  a  formal 
demand  and  refusal,  but  it  is  objected  that  it  included  more  than  the  party 
was  entitled  to.  In  Bradstreet  v.  Clark,  supra^  an  estate  was  devised  upon  con- 
dition that  the  devisee  pay  the  legacies  given  by  the  will  to  the  children  of  the 
devisor.  Afterwards  the  legatees  brought  an  action  to  recover  the  possession 
of  the  property,  upon  the  ground  that  the  estate  of  the  devisee  was  forfeited 
by  a  refusal  on  the  part  of  his  grantee  to  pay  the  legacy  of  $10  due  one  of 
them.  On  the  trial  it  appeared  from  the  evidence  that  the  demand  was  made 
for  the  three  legacies,  two  of  which  had  been  paid  by  the  devisee;  and  the 
oourt  held  that  the  demand,  although  sufficient  to  support  an  action  to  enforce 
the  payment  of  the  legacy,  was  not  sufficient  to  avoid  the  estate,  likening  it  to 
the  case  of  a  leasehold  estate  held  upon  the  condition  of  paying  rent,  which  is 
not  forfeited  by  non-payment  unless  there  is  also  a  demand  of  the  precise  sum 
due  —  neither  a  penny  more  nor  less. 

§  669.  CirctimHancea  which  constitute  an  estate  upon  conditional  limitation. 

The  legal  title  to  this  property  was  in  Hewett,  for  the  benefic  of  the  plaint- 
iff, and  he  was  therefore  entitled  to  the  possession  and  the  pernancy  of  the 
profits,  from  the  date  of  the  conveyances  to  him,  but  for  the  stipulation  in  the 
declaration  of  trust  that  Goldsmith  might  have  the  possession  and  profits  so 
long  as  he  was  not  in  default  upon  his  note.  In  effect,  the  plaintifif  having 
loaned  Goldsmith  $100,000,  and  the  latter  having  conveyed  this  property  to 
Ilewett  to  secure  the  payment  of  that  sum  with  interest,  the  parties  agreed 
that  instead  of  the  trustee  taking  possession  of  the  property  at  once,  and  ap- 
plying the  rents  it  payment  of  the  interest  accruing  upon  the  loan,  Goldsmith 
might  remain  in  possession  while  he  paid  the  interest.  The  only  interest  or 
estate,  then,  whieh  the  defendant  had  in  this  property  at  the  time  of  the  de- 
mand, as  the  assignee  of  Goldsmith,  was  the  possession  —  so  long  as  the  latter 
duly  paid  the  interest  accruing  upon  his  note,  and  no  longer.  This,  then,  was 
not  an  estate  upon  condition,  and  therefore  it  was  not  necessary  that  there 
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should  have  been  either  an  entry  or  claim  (demand)  to  avoid  the  estate,  upon 
the  breach  of  the  condition,  but  it  was  an  estate  upon  a  conditional  limita- 
tion —  an  agreement  for  the  possession  so  long  as  the  interest  was  paid  —  a 
possession  limited  by  that  contingency,  and  as  soon  as  it  happened  the  estate 
terminated,  and  the  right  to  the  possession  ceased  without  any  entry  or  demand 
upon  the  part  of  the  plaintiff  or  his  trustee. 

The  illustration  given  by  Blackstone  is  in  point  —  "  when  land  is  granted  to 
a  man  so  long  as  he  is  parson  of  Dale,  or  while  he  continues  unmarried,  or 
until  out  of  the  rents  and  profits  he  shall, have  made  £ve  hundred  pounds  and 
the  like.  In  such  case,  the  estate  determines. (ceases)  as  soon  as  the  contingency 
happens."  2  Black.  Com.,  155;  The  Fifty  Associates  v.  Howland,  11  Mete., 
101;  Wash.  R  P.,  319.  The  conveyance  to  Hewett  and  the  stipulation  con- 
cerning his  right  to  the  possession  upon  the  failure  to  pay  the  note  having  been 
made  for  the  benefit  of  the  plaintiff,  in  consideration  of  and  as  a  security  for 
the  repayment  of  the  money  advanced  by  him  to  Goldsmith,  they  ought  to  be 
construed,  so  far  as  they  are  open  to  construction,  favorably  to  the  former  and 
with  a  view  to  effect  the  object  for  which  they  were  made. 

§  670.  CircumMances  under  which  a  demand  hy  a  trustee  of  poaaeMwn  was 
not  a  demand  for  the  purpose  of  avoidijig  an  estate. 

Goldsmith's  right  to  the  possession  terminated  by  his  own  act  —  his  failure 
to  pay  the  interest  upon  his  note.  Bdtween  that  time  and  the  demand  by 
Hewett,  he  or  his  assignee  was  a  mere  tenant  at  will  or  by  sufferance,  and  the 
demand  of  the  possession  was  only  necessary  on  account  of  the  contract  to 
that  effect,  and  to  enable  the  trustee  to  maintain  an  action  for  the  same  in  case 
it  was  refused.  In  effect  the  demand  required  by  the  agreement  was  a  mere 
notice  to  quit,  to  a  tenant  holding  over  after  the  expiration  of  his  lease  or  with- 
out one.  There  is,  therefore,  no  good  reason  for  applying  in  this  case  the  strict 
and  sometimes  absurdly  nice  rule  of  the  common  law  touching  the  nature  and 
effect  of  a  demand  which  may  have  the  effect  to  avoid  —  forfeit — an  estate  of 
great  value  for  the  non-payment  of  a  comparatively  trivial  sum  as  rent  or  a  leg- 
acy. There  could  be  no  forfeiture  in  this  case  —  the  defendant  had  nothing  to 
forfeit.  Having  failed  to  comply  with  the  terms  upon  which  he  was  allowed 
to  remain  in  possession  of  the  property,  his  right  thereto  was  already  gone,  and 
by  the  demand  he  was  only  required  to  surrender  the  possession  to  the  party 
entitled,  and  even  that  only  for  the  purpose  of  applying  the  profits  upon  his 
debt.  On  the  contrary,  the  rule  applicable  to  this  demand  is  the  one  which 
governs  in  the  case  of  an  ordinary  demand  for  the  possession  of  property  to 
which  the  party  upon  whom  it  is  made  has  no  longer  any  right;  and  if  it 
happens  that  more  is  demanded  than  the  party  is  entitled  to,  it  is  a  good  de- 
mand so  far  as  he  is  entitled,  if  the  refusal  is  absolute  and  goes  to  the  whole 
demand. 

§  671.  A  demand  for  possession  which  is  not  void  hy  reason  ofheivig  too  large. 

Nor  do  I  think  that  this  demand  was  even  too  large.  It  is  described  in  the 
complaint  as  a  demand  for  '^the  possession  of-  all  said  lands  in  pursuance  of 
the  provisions  of  said  contracts,"  and  it  is  alleged  that  the  defendant  refused 
to  "  surrender  the  possession  of  any  part  *'  of  them.  The  defendant,  as  to 
Goldsmith's  interest  in  the  property,  stands  in  his  shoes,  and  had  no  right,  as 
against  the  trustee  or  the  plaintiff,  that  Goldsmith  did  not  have.  He  took  his 
conveyance  with  knowledge  that  the  legal  title  was  in  the  trustee  and  that  de- 
fault had  been  made  in  the  payment  of  interest,  and  therefore  took  nothing  by 
it  but  Goldsmith's  right  to  the  possession,  which  was  then  reduced  to  the  mini- 
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mom  —  the  will  of  the  trustee.  As  to  lots  2  ^nd  7  aforesaid,  there  is  no  ques- 
tion about  the  sufficiency  of  the  demand.  Goldsmith  was  the  owner  of  them 
in  severalty,  and  the  trustee  had  succeeded  to  his  right,  both  of  property  and 
possession.  As  to  the  rest  of  the  property,  the  trustee,  as  the  successor  in  in- 
terest of  Goldsmith,  was  seized  as  tenant  in  common  with  the  defendant,  and, 
after  the  default  in  payment  of  the  note,  was  entitled,  as  such  tenant,  to  the 
possession  of  the  whole  of  it.  Each  tenant  in  common  is  entitled  to  the  pos- 
session of  the  whole  property  in  common  with  his  co-tenants  —  "  they  all  oc- 
cupy promiscuously.''  2  Black.  Cora.,  191.  Therefore  the  demand  by  Hewett 
for  the  possession  of  all  the  property  owned  by  him  and  the  defendant  jointly/ 
in  pursuance  of  the  contracts  between  the  parties  to  the  transaction,  was  a 
demand  for  no  more  than  he  was  entitled  to^  that  is,  for  the  possession  of  such 
property  as  tenant  in  common  with  tiie  defendant. 

The  refusal  of  the  defendant  was  absolute,  and  equivalent  to  a  denial  of  any 
right  of  possession  on  the  part  of  Hewett.  Thereafter  his  possession  of  the 
property,  so  far  as  it  belonged  to  the  latter,  was  unlawful,  and  he  is  liable  in 
damages  to  the  plaintiff  for  any  loss  thereby  sustained.  This  disposes  of  the 
demurren  That  the  plaintiff  sustained  damages  by  this  unlawful  withholding 
of  the  possession  by  the  defendant  is  alleged  in  the  complaint,  and  ^at  he  did 
so  in  some  measure  is  self-evident.  If  the  trustee  had  been  let  into  the  posses> 
sioD  as  provided  by  the  contracts,  he  would  have  received  the  renta  and  profits 
for  the  benefit  of  the  plaintiff  —  to  be  applied  upon  the  note.  That  possession 
would  have  continued  until  the  property  was  sqld  or  the  note  had  been  paid. 
And  in  such  case,  the  plaintiff  would  either  have  received  the  money  arising 
from  the  sale  or  been  in  the  receipt  of  his  share  of  the  rents  and  profits,  to  have 
been  applied  upon  the  loan.  The  rents  and  profits,  after  deducting  the  ordi- 
nary expenses  of  keeping  the  property,  are  therofore  a  proper  measure  for 
damages  which  the  plaintiff  has  sustained  by  the  wrongful  act  of  the  defend- 
ant. The  security  which  Goldsmith  gave  for  the  payment  of  the  loan  having 
proved  largely  insufficient,  and  a  considerable  part  of  that  insufficiency  having 
arisen  from  the  fact  that  the  plaintiff  or  his  trustee  was  deprived  by  the  de- 
fendant of  the  possession  of  the  property  from  July  6, 1877,  until  November 
OO,  1879,  it  follows  that  the  value  of  such  wrongful  use  and  occupation  by  the 
defendant  is  the  measure  of  the  plaintifiTs  damage.  See  Or.  Laws,  p.  589, 
sec.  38. 

$  672.  Construction  of  directions  to  trustee  to  sell. 

It  was  also  suggested  in  the  argument  for  the  defendant  that  the  damages, 
in  any  event,  could  be  scarcely  more  than  nominal,  for  the  reason  that  the  pos- 
session of  the  trustee  could  not  have  exceeded  thirty  days,  as  he  was  bound  by 
the  agreement  to  sell  on  that  time  after  coming  into  possession.  But  this  is 
altogether  a  mistaken  view  of  the  effect  and  purpose  of  the  agreement.  The 
power  to  take  possession  of  the  property  and  to  sell  it  upon  the  default  of 
Goldsmith  was  given  to  the  trustee,  primarily,  for  the  benefit  of  the  plaintiff. 
Thereafter  Goldsmith's  only  interest  in  the  property  was  the  right  to  redeem  it 
bv  the  payment  of  the  loan.  He  had  received  the  plaintiff's  money  and  in 
effect  conveyed  his  property  to  the  trustee  in  payment  thereof,  so  far  as  it 
might  suffice,  subject  to  his  right  to  redeem  the  same  by  the  payment  of  the 
loan.  The  object  of  the  trust  was  to  enable  the  plaintiff  to  make  his  money 
oat  of  the  property  in  case  Goldsmith  should  prove  personally  unable  to  pay, 
as  the  result  was,  and  therefore  its  provisions  are  to  be  construed  and  applied 
v'lth  a  view  to  that  «nd.  Now,  while  the  trustee  could  not  sell  unless  after 
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thirty  days'  notice  to  Goldsmith '  to  pay  and  upon  thirty  other  days'  notice  of 
SQch  sale,  yet  he  was  not  bound  to  sell  nntil  he  thought  best,  or  it  may  be  until 
he  was  required  to  do  so  by  the  direction  of  a  court  of  equity.  It  was  his  right 
and  Xiuty  to  take  possession  of  the  property,  and  keep,  manage  and  dispose  of 
it  so  as  to  best  conserve  and  promote  the  interest  of  the  plaintiff,  and  neither 
Goldsmith  nor  the  defendant,  as  his  assignee,  had  any  right  to  impede  or  con- 
trol him  in  the  exercise  of  this  power,  so  long  as  he  kept  within  the  terms  of 
the  trust. 

For  instance,  it  is  admitted  that  the  trustee  had  a  right  to  take  possession  of 
this  prpperty  and  to  sell  it.  But  certainly  it  could  not  have  been  contemplated 
by  the  parties  that  he  was  absolutely  bound  to  sell  in  sixty  days  after  taking 
possessi6n,  without  any  reference  to  the  state  of  the  market  or  what  it  would 
bring.  As,  and  when  it  was  sold,  the  proceeds  do  not  appear  to  have  paid  more 
than  two-thirds  of  the  debt,  whereas,  if  the  trustee  had  been  admitted  into  pos- 
session, he  might  have  applied  the  rents  and  profits  on  the  interest,  and 
ultimately  paid  the  whole  debt  by  a  favorable  disposition  of  the  property. 
However  this  may  be,  the  person  directly  and  primarily  interested  in  the  mat- 
ter was  the  plaintiff,  and  the  agreement  ought  to  be  construed  so  as  to  allow 
him  to  exercise  his  judgment,  whether  to  hold  the  property  or  sell  it.  The 
debtor  could  always  protect  himself  against  any  abuse  of  this  discretion,  to  bis 
prejudice,  by  paying  the  debt  and  redeeming  the  property,  or  by  the  interfer- 
ence of  a  court  of  equity. 

As  to  the  claim  for  damages  9n  account  of  the  plaintiff's  being  compelled',  by 
reason  of  the  defendant's  refusal  to  surrender  the  possession,  to  bring  and  main- 
tain a  suit  in  equity  to  procure  a  sale  of  the  property,  it  was  not  argued  by 
counsel,  and  need  not  now  be  considered.  It,  at  least,  appears  from  the  com- 
plaint, that  the  plaintiff  is  entitled  to  recover  damages  for  withholding  the  pos- 
session of  the  property  during  the  period  alleged,  and  therefore  the  complaint 
states  a  cause  of  action.    The  demurrer  is  overruled. 

BUSH  V.  MARSHALL. 
(6  Howard,  284-292.    1847.) 

Opinion  by  Mb.  Justice  GfiiEii. 

Statement  of  Facts. —  This  suit  originated  in  the  district  court  for  Dubuque 
county,  in  the  territory  of  Iowa.  It  was  a  bill  in  chancery  to  foreclose  a 
mortgage  given  by  the  appellant,  Bush,  to  Whitesides.  The  property  mort- 
gaged consisted  of  two  lots  (numbered  7  and  194)  in  the  town  of  Dubuque, 
which  Whitesides  (Marshall,  having  some  interest;,  joined  in  the  sale  and  was 
entitled  to  part  of  the  purchase  money,  which  is  the  reason  for  his  being  made 
a  party  to  the  bill)  had  sold  and  conveyed  on  the  same  day  to  the  mortgagor 
for  the  sum  of  $3,000;  and  the  mortgage  (dated  8th  February,  1839)  was 
given  to  secure  the  sum  of  $1,500,  the  balance  of  the  purchase  money.  At  the 
time  of  this  transaction,  the  United  States  had  not  yet  offered  the  lands  on 
which  the  town  of  Dubuque  was  situated  for  sale.  But  notwithstanding  the 
occupants  of  lots  were  mere  tenants  at  sufferance  only,  they  proceeded  to 
make  valuable  improvements,  under  the  expectation  of  the  grant  of  a  right  of 
pre-emption  from  the  government,  or  at  least  that  they  could  complete  their 
title  by  purchase  from  it,  when  the  lots  should  be  offered  for  sale, .  These 
possessions  and  improvements  were  treated  as  valid  and  subsisting  titles  by  the 
settlers,  and  .were  the  subjects  of  contract  and  sale  by  conveyances  in  the 
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forms  nsaal  for  passing  a  title  la  fee. .  On  one  of  the  lots  which  was  the  sub- 
ject of  the  mortgage  in  question,  a  tavern  house  and  other  improvements  werfe 
erected,  for  which  the  tenant  paid  a  rent  of  $70  per  month  at  the  time  of  this 
parchasa  The  deed  from  Wbitesides  to  Bush  was  not  put  in  evidence,  but 
from  the  recitals  of  the  mortgage  and  admissions  of  the  answer,  it  appears  to 
have  been  a  deed  in  fee-simple,  with  a  covenant  of  general  warranty. 

§  678.  A  mortgagor  is  estopped  hy  his  deed  from,  denying  seizin.  His  only 
defenses  are  payment^  want  of  consideration  or  fraud. 

The  mortgagor  is  estopped  by  his  deed  from  denying  seizin,  and  cannot 
make  out  a  suiBcient  defense  unless  by  proving  payment  of  the  money,  want 
of  consideration,  or  fraud,  which  will  avoid  the  contract.  Accordingly,  the 
appellant  in  his  answer  has  set  up  two  grounds  of  defense  by  way  of  avoidance 
of  bis  deed.  First,  fraudulent  misrepresentation  by  the  vendor  to  induce  him 
to  make  the  purchase;  and  secondly,  want  of  consideration  from  failure  of  title. 

§  674.  I'^acts  which  do  not  constitute  fraudulent  representations. 

The  fraudulent  misrepresentation  charged  consists  of  three  particulars.  First, 
that  the  vendor  represented  ''that  he  held  a  valid  pre-emption  right  to  the 
lots,  by  virtue  of  the  laws  of  the  United  States  in  relation  to  town  lots  in  the 
town  of  Dubuque;"  secondly,  that  he  represented  that  the  fixtures  in  the 
tavern,  to  wit,  the  bar,  shelves  and  counter,  formed  a  part  of  the  property  sold, 
whereas  they  were  claimed  and  taken  away  by  Hale,  the  tenant,  and  the  house 
much  injured  by  the  moving  and  tearing  away  of  said  fixtures;  and  thirdly, 
that  by  falsely  representing  Halo,  the  tenant,  to  be  punctual  in  his  payments, 
Bosb  was  prevailed  on  to  give  his  note  to  the  complainants  for  the  sum  of  $290, 
for  the  rent  of  the  unexpired  term;  whereas  Hale  was  not  punctual,  and  defend- 
ant was  unable  to  collect  the  rent  from  him.  The  latter  two  of  these  charges 
may  be  summarily  disposed  of  by  the  remark  that  there  is  no  evidence  in  the 
case  of  any  representations  by  the  complainants  on  the  subject;  and  as  the 
matter  alleged  in  the  answer  is  not  responsive  to  the  bill,  but  set  up  by  way  of 
aroidance,  the  defendant  was  bound  to  prove  it. 

But  the  first  is  the  one  chiefly  relied  on  in  the  argument,  and  deserves  more 
particular  notice.  It  is  proved  by  Davis,  the  scrivener  who  drew  the  deed 
and  mortgage,  that  Wbitesides  told  Bush  "that  he,  Wbitesides,  had  a  pre- 
emption to  the  property."  Was  this  representation  false?  The  only  evidence 
on  the  subject  is  in  the  testimony  of  Petrikin,  the  register  of  the  land  office, 
who  swears  "that  the  commissioners,  appointed  under  the  act  of  congress  lay- 
ing off  the  towns  of  Dubuque,  etc.,  filed  in  the  land  office  certificates  iu  favor 
of  Wbitesides'  pre-emption  to  these  lots,  No.  7  and  No.  194."  He  states,  also, 
^'that  the  land  officers  had  instructions  from  the  general  land  office  to  expose 
all  lots  to  public  sale  where  the  claimants  should  relinquish  their  right  of  pre- 
emption to  the  United  States."  He  states,  moreover,  "t^jat  the  land  officers 
were  not  satisfied  with  the  regularity  or  sufficiency  of  Wbitesides'  certificate;" 
but  whether  these  doubts  or  opinions  were  well  founded  or  not  does  not 
appear  from  any  testimony  in  the  case.  The  facts,  also,  that  Wbitesides  was 
permitted  to  relinquish  the  pre-emption  right  to  the  United  States,  and  that  no 
other  person  laid  any  claim  to  the  possession  and  pre-emption  of  these  lots 
except  Wbitesides  and  Bush,  claiming  under  him,  are  conclusive,  when  taken 
in  connection  with  evidence  of  a  certificate  in  his  favor  by  the  commissioners, 
to  show  that  the  representation  of  Wbitesides  was  not  false  or  fraudulent,  and 
that  defendant  has  wholly  failed  to  support  this  allegation,  as  set  forth  in  his 
answer. 
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Bat  it  has  been  contended  that  this  relinquishment,  made  by  Whitesides  to 
the  United  States  against  the  consent  of  Bush,  was  fraudulent,  and  injurious  to 
the  interests  of  Bush.  To  this  argument  two  answers  may  be  given,  either 
of  which  is  conclusive.  First,  that  there  is  no  allegation  in  the  pleadings  on 
the  subject;  and,  secondly,  the  evidence  clearly  shows  that,  although  White- 
sides  did  relinquish  his  pre-emption  to  the  United  States,  and  that,  too,  without 
the  consent  of  Bush,  yet  the  act  was  not  fraudulent,  as  it  was  not  intended, 
and  did  not  tend,  to  do  any  injury  to  Bosh.  Whitesides,  by  his  warranty,  was 
bound,  under  penalty  of  $3,000,  to  obtain  a  good  title  for  Bush,  cost  what  it 
may,  while  Bush  was  bound  to  pay  only  the  minimum  or  pre-emption  price. 
The  relinquishment  of  his  pre-emption  right  by  Whitesides  was  not  intended 
as  an  abandonment  of  his  claim,  but  was  a  plan  adopted  by  himself,  in  common 
with  the  other  claimants  of  lots  in  Dubuque,  as  the  most  convenient  method 
of  obtaining  a  title.  By  thus  suffering  them  to  be  exposed  to  auction,  they  ran 
the  risk  of  being  compelled  to  pay  more  than  the  minimum  or  pre-emption 
price  for  a  title,  but  could  not  get  it  for  less.  The  record  admits  that  Bush 
knew  "  that  Whitesides'  object  in  having  the  lots  put  up  to  sale  was  expressly 
with  a  view  that  the  title  to  them  jnight  be. perfected  in  said  Whitesides,  in 
order  that  he  could  make  a  good  title  to  Bush."  It  is  not  easy  to  apprehend 
how  fraud  can  be  predicated  of  the  conduct  of  Whitesides,  who,  it  is  admitted, 
was  using  every  endeavor  to  fulfil  his  contract,  and  obtain  a  good  title  for  his 
vendee.  As  to  the  alleged  fraud  on  the  government  by  the  conduct  of  the 
people  in  Dubuque  on  this  occasion,  it  is  sufficient  to  say  that  the  question  is 
not  raised  in  the  pleadings,  nor  the  fact  proved  in  the  evidence. 

We  are  of  opinion,  therefore,  that  the  appellant  has  wholly  failed  to  show 
any  fraud  or  misrepresentation  on  the  part  of  his  vendors,  which  would  justify 
a  court  of  chancery  in  annulling  an  executed  contract.  Indeed,  the  facts  of 
the  case  tend  rather  to  show  that  the  fraud,  if  any,  in  this  transaction,  may  be 
more  justly  charged  to  the  party  who  is  so  liberal  in  imputing  it  to  others.  If 
Bush  could  have  thwarted  Whitesides  in  his  endeavors  to  procure  the  legal  title 
for  him,  if  he  could  hold  the  lot  on  which  the  tavern  house  and  improvements 
were  situated  (and  valued  at  $2,200)  for  his  bid  of  less  than  $20,  and  then  re- 
cover the  $2,200  from  Whitesides  on  his  warranty,  he  will  have  effected  what 
is  commonly  called  a  speculation;  but  one  in  the  perpetration  of  which  he 
ought  not  to  expect  the  aid  of  a  court  of  equity.  The  anxious  disavowal  of 
an  intention  ^'  to  defraud  or  wrong  the  complainants,"  contained  in  the  defend- 
ant's answer,  was  not  called  out  by  any  charge  in  complainants'  bill,  but  seems 
rather  to  have  resulted  from  a  consciousness  that  his  conduct  was  justly  liable 
to  such  an  imputation. 

§  675.  A  warranty  deed  carries  with  it  any  8vb%equent  title  acquired  by  the 
vendor. 

The  other  ground  of  avoidance  is  failure  of  consideration.  The  answer 
alleges  that,  at  the  public  sale  by  the  United  States,  lot  No.  7  was  purchased 
by  defendant  himself,  and  therefore  'the  vendor  is  unable  to  comply  with  his 
contract  by  making  him  a  title,  and,  moreover,  that  Whitesides  has  become  the 
purchaser  of  lot  No.  194,  and  therefore  he.  Bush,  was  without  title  to  it.  This 
defense  seems  founded  on  an  entire  mistake  or  ignorance  of  the  law;  as  the 
facts  alleged  lead  to  a  directly  contrary  conclusion,  and  show  that  the  defend- 
ant has  a  complete  legal  title.  If  Whitesides  sold  to  him  with  covenant  of  war- 
ranty, and  afterwards  purchased  the  legal  title,  as  the  answer  asserts,  with 
regard  to  lot  No.  194,  then  is  the  title  vested  in  Bush,  the  vendee,  by  estop- 
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pel,  and  no  further  conveyance  is  necessary.  As  to  lot  No.  7,  Bush  having 
obtained  possession  under  Whitesides,  cannot,  by  the  purchase  of  an  outst^d- 
ing  title,  defeat  the  daim  of  his  vendor.  It  is  a  well  established  rule  of  equity, 
"that  if  a  vendee  buys  up  a  better  title  than  that  of  the  vendor,  and  the  vendor 
was  guilty  of  no  fraud,  he  can  only  be  compelled  to  refund  to  the  vendee  the 
amount  of  money  paid  for  the  better  title."  "  Equity  treats  the  purchaser  as 
a  trustee  for  his  vendor,  because  he  holds  under  him;  and  acts  done  to  perfect 
the  title  by  the  former,  when  in  possession  of  the  land,  inure  to  the  benefit  of 
him  under  whom  the  possession  was  obtained,  and  through  whom  a  knowledge 
of  a  defect  of  title  was  obtained.  The  vendor  and  vendee  stand  in  the  relation 
uf  landlord  and  tenant;  the  vendee  cannot  disavow  the  vendor's  title."  See 
Galloway  v.  Finley,  12  Pet.,  295,  and  cases  there  cited. 

In  the  present  case,  the  vendee  has  bought  in,  for  $20,  the  legal  title  to  a 
property  worth  more  than  two  thousand,  the  possession  of  which  he  received 
from  his  vendor;  and  not  only  so,  but,  contrary  to  good  faith  and  fair  dealing, 
he  has  interfered  to  overbid  his  vendor  who  was  using  every  endeavor  to  pur- 
chase the  title  for  the  use  of  his  vendee,  in  fulfillment  of  his  own  covenants. 
The  appellant  has  paid  no  more  (or,  if  more,  so  little  as  to  be  unworthy  of 
notice)  than  he  agreed  to  pay  for  the  purpose  of  getting  the  legal  title.  He 
has  got  a  good  title  to  the  property,  and  ought  in  justice  and  equity  to  pay  for 
it  the  full  consideration  which  he  has  covenanted  to  pay.  The  decree  of  the 
8upr>?me  court  of  Iowa  must  therefore  be  affirmed,  with  costs,  with  leave  to 
tlie  appellees  .to  sell  the  mortgaged  property  in  the  mode  prescribed  by  law, 
unless  the  appellant  shall  pay  the  amount  of  said  decree,  with  interest  thereon 
and  the  costs,  within  sixty  days  from  the  filing  of  the  record  in  this  case  in  the 
proper  court  of  the  state  of  Iowa. 

BUSH  V.  PERSON. 
(18  Howard,  83-80.     1836.) 

Ebror  to  the  High  Court  of  Errors  and  Appeals  of  Mississippi. 

Opinion  by  Mr.  Justice  Curtiis. 

Statement  of  Facts. —  A  bill  to  foreclose  a  mortgage  on  a  lot  of  land  in 
Mississippi  was  filed  by  the  administrator  of  the  assignee  of  the  mortgage,  in 
the  superior  court  of  chancery  in  that  state.  The  complainant  obtained  a  de- 
cree of  foreclosure,  and  the  respondent  appealed  to  the  high  court  of  errors 
and  appeals,  where  the  decree  of  the  superior  court  of  chancery  was  affirmed. 
The  ap|iellant  then  prosecuted  the  writ  of  error,  which  brings  the  case  before 
this  court.  The  case  was,  shortly,  this:  The  appellant  was  one  of  two  mort- 
gagors. When  the  mortgage  was  executed  the  land  was  incumbered  by  a  lien 
from  a  judgment  previously  recovered  against  the  mortgagors.  After  execut- 
ing the  mortgage  the  appellant  became  a  bankrupt,  under  the  act  of  congress 
of  August  19,  1841  (5  Stats,  at  Large,  440),  and  received  his  discharge.  The 
land  was  exposed^  to  sale  to  satisfy  the  judgment  lien,  and  the  appellant,  after 
his  discharge,  purchased  it. 

§676.  The  words  ^^  grants  bargain  and  seU^'*  in  MissisBippij  amount  to  a 
covenant  of  warranty  of  title. 

The  court  of  appeals  of  Mississippi  decided:  1.  That  though  the  deed  of 
mortgage  contained  no  express  covenant  of  warranty,  the  words  "grant,  bar- 
gain and  sell,"  which  were  in  the  deed,  under  the  law  of  that  state,  imported 
covenants  of  warranty  of  title,  and  against  incumbrances,  and  for  quiet  enjoy- 
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ment,  as  effectually  as  though  such  covenants  had  been  expressly  set  out  in  the 
deed.  2.  That,  under  the  law  of  Mississippi,  if  there  had  been  no  discharge  in 
bankruptcy,  the  appellant  would  be  estopped  by  his  covenants  from  setting  up 
his  after-acquired  title  to  defeat  the  mortgage.  3.  That  the  discharge  in  bank- 
ruptcy did  not  enable  him  to  do  so. 

This  last  position  is  the  only  one  re-examinable  here;  the  decision  by  tbe 
state  court,  of  all  matters  depending  exclusively  upon  the  law  of  the  state, 
being  conclusive,  on  a  writ  of  error,  under  the  twenty-fifth  section  of  tbe 
judiciary  act  of  1789. 

§  677.  Covenant  of  warranty  run  with  the  land  at  law^  and  are  estoppels  in 
equity. 

The  question  for  our  consideration  is,  what  effect  the  discharge  of  a  bankrupt 
has  upon  estoppels,  arising  by  law  from  covenants  of  warranty  contained  in 
his  deeds  of  conveyance  of  land.  To  determine  this,  it  is  necessary  to  have  in 
view  the  different  modes  of  opet»ation  of  such  covenants.  They  are  contracts, 
and  an  action  lies  for  recovery  of  the  damages  sustained  by  their  breach.  At 
law,  they  run  with  the  land;  and  if  the  covenantor  subsequently  acquire  an 
outstanding  paramount  title,  it  inures  by  force  of  the  covenant  to  him  who 
claims  under  the  deed  of  the  covenantor.  This  rule  is  now  established  in  the 
law  of  this  country,  and  has  been  affirmed  in  numerous  decisions  in  this  and 
other  courts.  Many  of  them  may  be  found  collected  in  a  note  to  2  Smith's 
Leading  Cases,  545,  etc.  In  equity,  the  covenantor  is  treated  as  estoppad  by 
his  covenant  to  assert  that  any  outstanding  title  existed  inconsistent  with  what 
he  undertook  to  sell  and  convey.  The  argument  on  the  part  of  the  appellant  is, 
that,  under  the  fourth  section  of  the  bankrupt  act,  he  was  discharged  from  all 
debts,  contracts  and  other  engagements  provable  under  the  act;  that  not  only 
the  debt  secured  by  this  mortgage,  but  the  covenant  of  warranty  itself,  was 
provable  under  the  act.  And,  consequently,  the  covenantor,  being  released 
from  the  covenant,  it  could  no  longer  have  the  operation  allowed  to  it  by  the 
courts  of  Mississippi. 

It  must  be  admitted,  that,  if  the  covenantee  or  his  assignee  had  released  the 
covenant,  it  would  be  difficult  to  maintain  that  it  could  continue  in  existence 
for  any  purpose.  But  it  must  be  considered,  that,  whatever  discharge  has 
taken  place  in  this  case,  is  by  force  of  a  statute,  which  may  have  so  qualified 
and  limited  its  effect  as  still  to  leave  the  covenant  in  existence  for  one  purpose, 
though  not  for  others;  and  that  the  question,  whether  it  has  done  so,  can  bj 
determined  only  by  examining  the  act,  and  ascertaining  the  will  of  the  legis- 
lature in  this  particular.  The  second  section  of  the  act  contains  this  proviso: 
"That  nothing  in  this  act  contained  shall  be  construed  to  annul,  destroy  or 
impair  any  lawful  rights  of  married  women,  or  minors,  or  any  liens,  mort- 
gages, or  other  securities  on  property,  real  or  personal,  which  may  be  valid  by 
the  laws  of  the  states  respectively,  and  which  are  not  inconsistent  with  the 
provisions  of  the  second  and  fifth  sections  of  this  act."  There  does  not  appear 
to  have  been  anything  in  this  mortgage  inconsistent  with  those  sections;  and 
it  is  not  denied  that  the  mortgage  itself,  considered  simply  as  a  conveyance  of 
the  land,  remained  unaffected  by  the  act. 

§  678.  Discharge  in  bankruptcy  does  not  release  from  estoppel  arising  from 
covenants  of  warranty  in  a  vwrtgage. 

It  is,  therefore,  obvious  that  though  the  bankrupt,  parsonallj*',  was  released 
by  the  act,*  the  debt  due  from  the  land  continued  undischarged.  In  this  par- 
ticular, beyond  all  doubt,  the  discharge  by  the  act  differs  from  a  release  by 
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the  creditor;  since,  if  the  latter  had  released  the  debtor,  the  mortgage  would 
thereby  have  been  satisfied,  and  the  charge  on  the  land  destroyed.  The 
intention  of  the  legislature  to  carry  out  this  distinction  between  the  per- 
sonal liability  of  tbo  debtor  and  the  liability  of  the  land,  and  to  preserve 
the  latter  in  full  force,  unaffected  by  the  discharge  of  the  debtor,  is  clearly 
declared  by  the  act.  The  act  says,  in  so  many  words,  that  a  mortgage, 
valid  by  the  law  of  the  state,  shall  not  be  impaired  by  anything  in  the  act. 
We  think  there  is  sufficient  reason  why  this  proviso  should  be  so  construed 
as  completely  to  save  the  effect  and  operation  of  all  estoppels  running  with 
the  land  and  operating  at  law  to  pass  the  legal  title,  or  in  equity  to  conclude 
the  grantor  from  asserting  the  existence  of  a  title  inconsistent  with  what  he 
undertook  to  sell  and  convey.  The  purpose  of  the  legislature  to  afford 
complete  and  effectual  protection  to  mortgage  titles,  against  anything  which 
was  to  be  done  under  the  act,  and  the  broad  and  strong  terms  in  which  this 
purpose  is  expressed,  require  us  to  say  that  the  debtor  cannot  derive  from  the 
act  an  enabling  power  to  do  or  assert  anything  which  will  impair  a  mortgage 
otherwise  valid.  Nor  is  there  any  incongruity  with  established  principles  in 
holding  that  the  personal  discharge  of  the  debtor  does  not  free  him  from  the 
estoppel.  If  this  obligation  could  rest  solely  upon  a  covenant,  effectual  in  law 
to  charge  the  grantor  in  a  personal  action,  it  would  follow  that,  when  such  per- 
sonal liability  was  released  by  the  bankrupt  act,  the  estoppel  would  naturally 
fall  with  it;  and  that  nn  intention  to  preserve  the  estoppel  ought  to  be  clearly 
indicated  to  induce  the  court  to  say  it  was  no(  destroyed ;  but  such  estoppels 
do  not  de[)end  on  personal  liability  for  damages.  This  is  apparent,  when  we 
remember  that  estoppels  bind  not  only  parties,  but  privies  in  blood  and  estate, 
though  not  personally  liable  oil  the  covenants  creating  the  estoppel.  See  Car- 
ver V.  Jackson,  4  Pet.,  85,  87;  White  v.  Patten,  24  Pick.,  324;  Mark  v.  Willard, 
13  X.  H.,  389;  Baxter  v.  Bradbury,  20  Me.,  260. 

§  679.  Personal  liahility  is  not  necessary  to  an  estoppel. 

Indeed,  it  is  the  settled  doctrine  of  this  court,  nob  only  that  no  existing  per- 
sonal liability  is  necessary  to  work  an  estoppel,  but  that  none  need  have  existed 
at  any  time.  In  Van  Kenssalaer  v.  Kearney,  11  How.,  322,  it  was  held,  after 
great  consideration,  and  a  full  examination  of  the  authorities,  that ''  if  a  deed 
bear  on  its  face  evidence  that  the  grantors  intended  to  convey,  and  the  grantee 
expected  to  become  invested  with,  an  estate  of  a  particular  description  or 
quality,  and  that  the  bargain  had  proceeded  upon  that  footing  between  the 
parties,  then,  although  it  may  not  contain  any  covenants  of  title,  in  the  tech- 
nical sense  of  the  term,  still,  the  legal  operation  and  effect  of  the  instrument 
will  be  as  binding  on  the  grantor,  and  those  claiming  under  him,  in  respect  to 
the  estate  thus  described,  as  if  a  formal  covenant  to  that  effect  had  been  in- 
serted; at  least,  so  far  as  to  estop  them  from  ever  afterwards  denying  that  he 
was  seized  of  the  particular  estate  at  the  time  of  the  conveyance."  It  is  famil- 
iar law,  also,  which  was  applied  in  Carver  v.  Jackson,  4  Pet.,  86,  88,  that  a 
mere  recital  of  a  fact  in  a  deed  is  as  effectual  an  estoppel  as  a  covenant.  There 
is  no  necessary  connection,  therefore,  between  the  personal  liability  of  the 
debtor  on  his  covenant,  and  the  estoppel  which  arises  therefrom;  and  it  is  not 
an  incongruity  for  the  legislature  to  preserve  the  latter  while  they  discharge 
the  former.  Estoppels  which  run  with  the  land  and  work  thereon  are  not  mere 
conclusions; -they  pass  estates,  and  constitute  titles;  they  are  muniments  of 
title,  assuring  it  to  the  purchaser.  Their  operation  is  highly  beneficial,  tending 
to  produce  security  of  titles;  and  if  a  discharge  under  the  bankrupt  law  were 
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allowed  to  destroy  this  mode  of  assurance,  it  would,  in  an  important  particu- 
lar, impair  the  operation  of  deeds  containing  it.  This,  by  the  express  words 
of  the  bankrupt  law,  is  prohibited.  In  Stewart  v.  Anderson,  10  Ala.,  504,  the 
supreme  court  of  Alabama  had  this  precise  question  before  them,  and  held  the 
bankrupt  estopped.  A  similar  decision  was  made  by  the  court  of  appeals  of 
Maryland  in  reference  to  the  effect  of  a  discharge  under  the  insolvent  law  of 
that  state.    Dorsey  v.  Gassaway,  2  Harr.  &  J.,  411. 

Our  opinion  is  that  the  decree  of  the  high  court  of  errors  and  appeals  of 
Mississippi  should  be  affirmed,  with  costs. 

MORGAN  V.  GILBERT. 
(Circuit  Court  for  Michigan:  2  Fiippin,  645-MI.     1880.) 

Opinion  by  Withey,  J. 

Statkmewt  of  Facts. —  On  the  2d  of  January,  1875,  the  members  composing 
the  firm  of  Colby  &  Co.  owned  and  mortgaged  lands  to  plaintiflF  to  secure  the 
payment  of  $25,000;  among  other  lands,  lot  No.  2,  of  section  10  north,  of 
range  7  west,  situated  in  Montcalm  county,  Michigan,  on  which  was  pine  tim- 
ber, constituting  the  principal  value  of  the  premises.  Ten  thousand  dollars, 
with  interest,  were  payable  July  2, 1876,  and  $15,000,  with  interest,  January  2, 
1877.  In  January,  1878,  while  the  mortgage  remained  wholly  unpaid,  defend- 
ant entered  upon  said  premises  and  cut  and  removed  six  hundred  thousand 
foot,  board  measure,  of  pine  timber,  of  the  value  of  $1,300,  or  $2  per  one  thou- 
sand feet.  It  was  without  the  knowledge  of  plaintiff,  who  alleges  that  thereby 
defendant  "greatly  injured  and  damaged  said  premises,"  etc.,  "  whereby  the 
plaintifTs  security  for  the  said  sum  of  $25,000  and  interest  was  greatly  lessened, 
impaired  and  destroyed,  to  plaintiff's  damage,"  etc.  Defendant  pleaded  the 
general  issue. 

It  appears  that  defendant  and  the  mortgagors,  after  the  date  of  the  mort- 
gage, agreed  to  exchange  the  pine  upon  their  respective  lands,  for  convenience 
in  hauling,  defendant  to  pay  $1,000  as  the  difference  in  value;  he  to  have  the 
pine  in  question.  Defendant  paid  part  of  the  $1,000  to  the  mortgagors,  Colby 
&  Co.,  and  the  balance  was  subsequently  paid  to  their  assignees  in  bankruptcy. 
When  the  mortgage  was  given  there  were  over  thirteen  million  feet  of  pine 
timber  on  the  mortgaged  land.  At  the  time  defendant  took  the  timber  in 
question  from  this  particular  lot  the  quantity  remaining  on  the  entire  tract 
had  been  reduced  to  about  six  million  five  hundred  thousand  feet  by  Colby  & 
Co.,  in  their  lumbering  business,  and  with  the  knowledge  and  consent  of  plaint- 
iff, but  upon  an  understanding  between  them  not  necessary  or  material  to  be 
stated.  It  further  appeared  that,  at  the  time  of  the  agreement  to  exchange 
timber,  defendant  was  informed  by  Colby  &  Co.  that  they  had  no  right  to  per- 
mit the  timber  to  be  cut  without  the  consent  of  the  mortgagee.  There  was  a 
prior  mortgage  upon  the  lands  covered  by  plaintiff's  mortgage  of  $10,000, 
which  plaintiff  bought  for  $6,000,  subsequent  to  the  alleged  trespass,  and  caused 
to  be  discharged  of  record. 

Pending  a  suit  by  the  mortgagee  to  foreclose  the  $25,000  mortgage,  and 
prior  to  bringing  this  suit,  but  subsequent  to  the  alleged  trespass,  be  accepted 
a  quitclaim  deed  of  the  mortgaged  premises  from  the  assignees  in  bankruptcy  of 
the  mortgagors,  whereby  the  mortgage  and  the  debt  became. merged  in  the  fee 
thus  acquired.  At  the  time  the  timber  was  taken  there  was  due  on  the  mort- 
gage, of  principal  and  interest,  about  $82,875;  amount  plaintiff  paid  for  prior 
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incumbrance,  $6,000,  making,  as  the  total  lien,  $38,875.  The  value  of  the 
security  is  shown  to  have  been  as  follows: 

On  the  mortgaged  land  was  a  steam  mUl  worth $30,000 

Six  million  five  hundred  thousand  feet  of  pine  timber,  at  $2 18,000 

Value  of  the  land  without  the  timber ^ 1,964 

$84,964 

From  which  it  appears  the  value  of  the  security  did  not  equal  the  amount  of 
the  lien  by  nearly  $4,000. 

§  680.  If  a  mA)rtgagor  is  insolvent  the  mortgagee  may  sue  for  an  unauthorized 
injury  to  the  mortgage  security. 

The  declaration  counts  upon  damages  to  the  premises  and  to  plaintiff's 
security,  and  it  is  claimed  that  any  reduction  of  the  mortgagee's  security  gives 
the  right  of  action.  We  are  of  the  opinion  that,  if  plaintiff  can  recover,  it 
must  be  for  an  injury  to  his  security,  and  on  the  ground  that  it  was  inadequate. 
In  Massachusetts  the  legal  title  is  in  the  mortgagee,  who  may  sue  for  an  injury 
affecting  the  mortgaged  estate,  though  not  in  possession,  and  the  owner  of  the 
equity  of  redemption  has  no  more  right  than  a  stranger  to  impair  the  security 
of  a  mortgagee  by  permanent  injury  and  depreciation  of  the  mortgaged  estate. 
It  has  there  been  held  that  the  damages  are  measured  by  the  extent  of  injury 
to  the  property,  and  do  not  depend  upon  proof  of  the  insufficiency  of  the  re- 
maining security ;  that  the  mortgagee  is  not  obliged  to  accept  what  remains, 
but  is  entitled  to  the  full  benefit  of  the  entire  mortgaged  estate  for  the  full 
payment  of  his  entire  debt.  Gooding  v.  Shea,  103  Mass.,  360;  Byron  v.  Chapin, 
113  id.,  308.  See,  also,  Sanders  v.  Keed,  12  K.  H.,  558;  Smith  v.  Moore,  11  N. 
H.,  55.;  5  K  H.,  54;  and  Hutchins  v.  King,  1  Wall.,  54  (§§  427-439,  ^pray 
But  in  Kings  v.  Bangs,  120  Mass.,  514,  it  was  held,  in  an  action  by  the  mort- 
gagee against  one  who  had  injured  the  mortgaged  property  by  removal  of  fixt- 
ures, that  evidence  that  the  mortgagee,  under  the  power  in  his  mortgage,  sold 
the  premises  for  more  than  enough  to  pay  his  debt  and  all  prior  incumbrances, 
is  admissible  in  mitigation  of  damages. 

In  Illinois  the  mortgagee  is  held  to  be  the  owner  of  the  fee,  as  against  the 
mortgagor  or  those  claiming  under  him,  and  may  have  an  injunction  to  stay 
waste  upon  the  mortg$tged  lands.  He  is  entitled  to  all  the  rights  and  remedies 
which  the  law  gives  to  an  owner.  Nelson  v.  Pinegar,  30  III.,  473.  In  New 
York  a  mortgage  constitutes  a  lien  upon  and  does  not  vest  title  to  the  land  in 
the  mortgagee.  This  is  the  law  in  Michigan,  where  the  title  remains  in  the 
mortgagor.  Wherever  such  is  the  relation  of  mortgagor  and  mortgagee  to  the 
mortgaged  property,  the  rule  is  that  the  mortgagee  may  maintain  suit  against 
one  who  impairs  his  security,  and  the  damages  are  limited  to  the  amount  of 
injury  to  the  mortgaged  security,  however  great  the  injury  to  the  land  may  be. 
Van  Pelt  v.  McGraw,  4  Comst.,  110.  It  has  been,  in  some  cases,  held  necessary 
to  show  ihat  the  mortgagor  is  insolvent  or  not  personally  responsible  for  the 
debt  See  Gardiner  v.  Heartt,  3  Denio,  232;  Lane  v.  Hitchcock,  14  Johns., 
213;  Yates  v.  Joyce,  11  Johns.,  136;  Wilson  v.  Maltby,  59  N.  Y.,  126;  Jones 
r.  Costigan,  12  Wis.,  757;  Buckout  v.  Swift,  27  Cal.,  436. 

Upon  the  general  doctrine  as  stated,  where  title  remains  in  the  mortgagor, 
see  State  v.  Weston,  17  Wis.,  757;  Jones  v.  Costigan,  12  Wis.,  757.  Jackson  v. 
Turrell,  39  N.  J.,  329,  is  a  well  considered  case.  It  is  not  necessary  to  say  w^hat 
the  rule  would  be  in  Michigan  in  a  suit  by  a  mortgagee,  when  the  mortgagor 
is  personally  liable  and  pecuniarily  responsible.     In  the  case  at  bar  the  mort- 
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gagors  are  insolvent.  One  case  lays  stress  upon  the  intent  with  which  the  in- 
jury was  committed  (Gardiner  v.  Heartt,  3  Denio,  232),  which  we  do  not  follow. 
We  are  not  aware  of  any  decision  by  the  supreme  court  of  Michigan,  touching 
the  right  of  a  mortgagee  to  maintain  an  action  for  an  injury  either  to  the  mort- 
gaged premises  or  to  his  secarity.  We  entertain  no  doubt  that  the  common 
law  gives  a  remedy  to  a  mortgagee  against  one  who,  by  an  unauthorized  act, 
has  so  far  injured  his  security  as  that  damage  results.  The  cases  in  New  York, 
New  Jersey  and  Wisconsin,  where  the  rigbis  of  a  mortgagee  are  the  same  as 
in  Michigan,  are  authority  for  this  view.  The  court,  therefore,  finds  that  the 
plain titf  is  entitled  to  judgment  against  the  defendant  for  the  sum  of  $1,300. 
It  is  also  found  that  defendant  had  no  valid  license  from  the  mortgagors,  as 
against  the  mortgagee,  to  cut  and  remove  timber  from  the  mortgaged  land. 
The  plaintiff  is  entitled  to  judgment  against  the  defendant  for  the  sum  of 
$1^300.    Judgment  will  be  entered  for  that  amount,  with  costs. 

§  6S1.  Execntlon  in  favor  of  creditors  of  grrantor.—  Land  caoveyed  by  a  deed  absolute 
in  form,  but  admitted  to  be  in  fact  for  the  security  of  a  debt,  is  subject  to  levy  of  execution 
in  favor  of  a  judgment  creditor  of  the  original  grantor.    Chickering  v.  Hatch,  3  Sumn.,  474. 

g  6S2.  Upon  a  biU  to  redeem  a  mortgage  of  a  leasehold  estate,  it  appeared  that  one  Cock- 
ing, in  1818,  leased  a  lot  to  Shields  for  a  term  of  ten  years  from  January  1,  1819,  requiring, 
besides  rent,  that  Shields  should  build  a  house,  which  he  did,  and  giving  him  the  privilege  of 
purchasing  the  lot  at  a  stated  price.  Shields  mortgaged  the  house  and  lot  in  1823  to  Franks, 
and  in  1805  the  interest  of  Shields  was  sold  by  a  constable  on  execution  to  Van  Ness,  and  a 
deed  was  made  by  the  officer  to  the  purchaser.  Franks  assigned  his  mortgage  to  Hyatt,  and 
Shields  conveyed  to  him  his  equity  of  redemption.  Cooking's  heirs,  in  April,  1828,  conveyed 
to  Hyatt  the  reveraion  in  fee-simple.  The  levying  of  the  execution,  and  the  sale  under  it,  * 
took  place  before  the  assignment  of  the  equity  of  redemption.  Van  Ness  therefore  repre- 
sented the  title  growing  out  of  the  execution  sale  and  Hyatt  all  the  other  interests  in  the 
property.  It  was  held  that,  by  the  laws  of  Maryland,  tlie  leaee,  though  not  recorded,  was 
good  for  seven  years ;  but  that  an  equity  of  redemption  of  a  leasehold  estate  could  not  be 
sold  under  a  fieri  facias.  The  bill  to  redeem  was,  therefore,  dismissed,  with  costs.  (MoR- 
SELL,  J.,  dissented.)    Van  Ness  v.  Hyatt,*  5  Cr.  C.  C,  127. 

§683.  Waste  — Use  of  mortgaged  premises.— A  state  statute  provided,  in  reference  to 
mortgaged  premises,  that  '*it  is  not  waste  for  the  person  in  possession  of  the  property  at  the 
time  of  sale,  or  entitled  to  possession  afterwards,  during  the  period  allowed  for  redemption* 
to  continue  to  use  it  in  the  same  manner  in  which  it  was  previously  used,"  etc.  On  the  sale 
of  mortgaged  premises,  the  purchaser  applied  for  an  injunction  to  restrain  the  mortgagor 
from  removing  eanh  and  sand,  to  be  used  in  the  manufacture  of  brick,  a  use  to  which  the 
premises  were  subjected  at  the  time  the  mortgage  was  made.  The  mortgage  provided  that 
the  mortgagor  should  do  nothing  in  and  about  the  premises  tending  to  diminish  the  security. 
Held,  that  the  removal  of  the  earth  did  diminish  the  security;  that  it  was  waste  at  common 
law ;  that  the  parties  by  their  contract  had  waived  the  provision  of  the  statute,  and  that  the 
complainant  was  entitled  to  an  injunction.    Edwards  v,  Woodbury,*  1  McC.,  420. 

§684.  Mortgagor's  after-aoqaired  title.— A  title  to  this  moi*tgaged  land  acquired  by  a 
mortgagor  after  making  the  mortgage  inures  to  the  benefit  of  the  mortgagee.  Wright  v. 
Shumway,  1  Biss.,  33  (g§  435-439).  Where  a  mortgagor  purchases  for  his  own  benefit,  thoagh 
in  the  name  of  another  person,  an  outstanding  tide  to  the  mortgaged  property,  for  the  par- 
pose  of  defrauding  the  mortgagee,  equity  will  require  him  to  hold  such  title  upon  the  same 
uses  and  trusts  as  are  declared  in  the  deed  of  trust  or  mortgage.  Moore  v.  Jaeger,*  2  Mac- 
Arth.,  465. 

§  685.  In  the  absence  of  a  warranty  of  title,  and  of  false  representations  on  the  part  of 
the  mortgagor,  it  is  not  his  duty  to  perfect  his  title  to  the  mortgaged  land.  Thus,  if  one  in. 
actual  possession  of  land,  under  a  contract  with  the  state  to  buy  it  and  pay  for  it  in  annual 
instalments,  mortgages  it  in  good  faith,  without  warranty,  he  is  not  bound  to  make  |>ay-> 
ments  to  the  state  after  the  conveyance  of  his  interest.  But  his  mortgagee  would  be  entitled 
to  make  the  payments  and  perfect  the  title.    McWilliams  v.  Withington,  7  Saw.,  205. 

§686.  Mortgagor  estopped  by  representations.— If  an  owner  of  land  represents  to  a 
creditor  that  it  belongs  to  another,  ^nd  induces  such  creditor  to  take  a  mortgage  from  that 
person,  and  to  extend  the  time  of  payment  of  the  debt,  he  is  estopped  to  claim  tho  land  as 
against  the  lien  of  the  mortgage.    Parlin  v.  Stone,  1  MoC,  443  (§§  390-892}. 
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§  6S7.  A  mortgairee  of  land  has  a  rigrht  to  wood,  timber  and  bark  cut  from  the  mort- 
gaged premises,  whether  on  them  or  not ;  and  can  maintain  an  action  of  trover  for  snch 
property.  *  Upon  the  bankruptcy  of  the  mortgagor,  suoh  mortgagee,  upon  giving  notice  to 
the  assignee  or  to  tho  marshal,  is  entitled  to  the  property,  and  the  assignee  holds  it  subject 
to  his  claim.    In  re  Bruce,*  16  K.  B.  R.,  318. 

XIV.  Mortgagee's  Rights  and  Liabilities. 

SumiABY  —  Mortgagee  in  possession  under  a  parol  agreement,  §  688.—  Mortgagee  cannot  he 
dispossessed,  §  689.— f/u  entry  upon  part  is,  entry  upon  whole,  §§  690,  ^91.— Equitable 
right  of  junior  mortgagee  as  against  prior  mortgagee  having  other  security;  homestead, 
g  692. —  In  Texas  mortgagee  cannot  recover  possession  of  homestead,  %  693. 

§  68S.  Under  a  statute  which  provides  that  a  mortgagee  shall  not  be  entitled  to  the  posses- 
sion of  the  mortgaged  premises  unless  the  mortgage  specifically  so  provides,  a  mortgagee  in 
possession  under  a  parol  agreement  with  the  mortgagor  is  entitled  to  hold  possession  and  col- 
lect the  rents  until  his  mortgage  is  paid.    Edwards  t;.  Wray,  g§  694-696. 

§  688.  A  mortgagee  Id  possession  under  such  a  parol  agreement  is  entitled  to  the  rents  after 
the  premises  have  been  sold  on  a  junior  judgment,  although  it  is  provided  by  statute  that 
during  the  time  allowed  for  redemption  from  such  sale  the  owner  is  entitled  to  the  possession. 
Such  mortgagee  has  a  prior  right  to  rents  as  against  the  purchaser  at  the  execution  sale. 
Ibid. 

%  690.  A  mortgagee  having  entered  after  breach  of  the  condition  cannot  be  dispossessed  by 
the  mortgagor  so  long  as  the  mortgage  continues  in  force.  Courts  of  equity,  while  relieving 
against  the  old  doctrine  of  forfeiture,  have,  as  fully  as  courts  of  law,  always  regarded  the 
legal  title  to  be  in  the  mortgagee  until  redemption.    Brobst  v.  Brock,  {;$§  697-705. 

p  691.  A  mortgagee's  entry  upon  any  part  of  a  large  tract  conveyed  in  mortgage  is  deemed 
to  be  an  entry  upon  the  whole  tract  and  a  taking  possession  of  the  whole,  if  none  of  it  be  in 
adverse  possession.    Ibid. 

§  683.  The  equitable  right  of  a  junior  mortgagee  to  compel  a  prior  mortgagee  to  resort  in 
the  first  place  to  property  on  which  he  has  an  exclusive  claim  before  coming  to  a  part  covered 
by  the  junior  mortgage,  cannot  be  impaired  by  a  subsequent  declaration  of  homestead  on  the 
property  exclusively  covered  by  the  prior  mortgage.     Abbott  v,  Powell  §  706. 

g  698.  The  provision  of  the  constitution  of  Texas,  prohibiting  a  forced  sale  of  a  homestead, 
is  construed  as  not  only  proliibiting  a  sale  of  a  homestead  under  a  mortgage,  but  also  as  pre- 
▼enting  the  mortgagee's  recovering  possession  of  it  by  ejeotment.  Lanahan  t;.  Sears,  §g  707, 
708. 

[Notes.—  See  §§  709-715.] 

EDWARD3  V.  WRAY. 
(Circuit  Court  for  Indiana:  12  Federal  Reporter,  42-45.    1883.) 

Opinion  by  Gbesham,  D.  J. 

Statement  of  Facts* — This  is  a  suit  to  foreclose  a  mortgage.  In  addition  to 
the  Qsaal  averments  the  complainant  alleges  that  in  September,  1879,  and  some 
time  before  the  filing  of  bis  bill,  by  an  agreement  between  the  mortgagor  and 
himself,  the  possession  of  the  mortgaged  premises  was  turned  over  to  him  and 
has  been  ever  since  retained  by  bim.  He  sets  out  an  itemized  statement  of  the 
rents  collected  which  have  been  applied  towards  the  payment  of  the  interest 
on  his  mortgage  debt.  His  right  to  so  apply  a  part  of  these  rents  is  denied  by 
the  defendant  T.  Wiley  Hill,  who,  in  his  answer,  claims  that  be  is  entitled  to 
all  the  rents  that  have  accrued  since  the  3d  da}*^  of  July,  1880,  at  which  time  he 
bought  tho  mortgaged  premises  on  an  execution  sale  made  on  a  judgment 
junior  to  complainant's  mortgage.  This  claim  is  based  upon  the  provisions  of 
section  1  of  an  act  which  went  into  effect  March  31,  1879,  relative  to  the  re- 
demption of  real  estate  sold  on  execution  or  decree  of  sale.  That  section  is  as 
follows: 

^'Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state  of  Indiana, 
that,  whenever  real  estate  or  any  interest  therein  shall  be  sold  on  execution, 
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the  sheriff  or  other  officer  making  the  sale  shall  issue  to  the  purchaser  a  certifi- 
cate of  purchase.  The  certificate  shall  entitle  the  purchaser,  his '  heirs  or 
assigns,  to  a  deed  of  conveyance,  to  be  executed  by  the  proper  officer,  at  the 
expiration  of  the  time  allowed  for  redemption,  unless  the  property  sold  shall 
have  been  previously  redeemed.  The  owner  of  the  property  shall  be  entitled 
to  the  possession  thereof  during  the  time  the  same  is  subject  to  redemption; 
but  if  the  same  is  not  reiieemed,  he  shall  be  liable  to  the  purchaser,  his  heirs 
or  assigns,  for  the  reasonable  rents,  profits,  or  use  thereof;  provided,  if  such 
owner  is  not  the  actual  occupant  of  the  premises  sold,  but  the  same  be  occupied 
by  a  tenant  or  other  person,  such  tenant  or  other  person  shall  be  liable  to  the 
purchaser  for  the  reasonable  rent  or  use  and  occupation  of  the  premises,  and 
may  be  treated  in  all  respects  as  the  tenant  of  the  purchaser,  who  shall,  in  case 
the  property  is  redeemed,  allow,  as  a  payment  upon  his  judgment,  the  amount 
of  the  rent  by  hini  collected." 

§  694.  Mortgagee  in  possession  entitled  to  collect  rents  until  mortgage  debt  is 
paid.     Construction  of  statiUe. 

Hill  insists  that  under  this  section  from  the  time  he  obtained  his  certificate 
of  purchase  the  complainant  became  liable  to  him  as  the  occupant  of  the  prop- 
erty. In  other  words,  his  position  is  that  the  agreement  between  the  mort- 
gagor and  the  complainant,  although  made  in  good  faith,  must  give  way  to  the 
provisions  of  the  statute.  The  question,  then,  is,  does  the  section  of  the  statute 
quoted  apply  to  the  complainant's  possession?  It  is  admitted  that  the  com- 
plainant is  a  mortgagee  in  possession  with  the  consent  of  the  mortgagor,  and 
that,  aside  from  the  statute  under  consideration,  he  has  a  right  to  hold  that 
possession  and  collect  the  rents  on  the  property  until  his  mortgage  is  paid. 
This  is  the  rule  at  common  law,  even  where  the  lien  theory  of  mortgages 
obtains.  Russell  v.  Ely,  2  Black,  675 ;  Witherell  v.  Wiberg,  4  Saw.,  232  (§§  664- 
666,  supra);  Phyffe  v.  Riley,  15  Wend.,  248;  Hubbell  v.  Moulson,  54  K  Y., 
225;  Ilennesy  v,  Farrell,  20  Wis.,  42;  Button  v.  Warschauer,  21  Cal.,  609; 
Roberts  v.  Siitherlin,  4  Or.,  219. 

§  695.  Parol  agreement /or  possession  hy  mortgagee^  valid. 

In  this  state  there  is  a  statutory  provision  that ''  unless  a  mortgage  specifically 
provide  that  the  mortgagee  shall  have  possession  of  the  mortgaged  premises 
he  shall  not  be  entitled  to  the  same."  The  mortgage  in  suit  did  not  contain 
such  a  provision.  Notwithstanding  this  fact,  the  parties  to  this  mortgage  could 
enter  into  a  parol  agreement  that  the  mortgagee  should  take  possession  of  the 
mortgaged  premises,  and  could  carry  out  such  an  agreement  by  putting  the 
mortgagee  in  possession.  Parker  v,  Hubble,  75  Ind.,  580.  This  was  in  fact 
done  in  this  case,  and  when  this  parol  agreement  was  so  executed  by  the  sur- 
render of  possession  on  the  part  of  the  mortgagor,  the  contract  between  the 
parties  to  the  mortgage  then  stood  as  though  it  had  been  specifically  provided 
in  the  mortgage  that  the  mortgagee  should  be  entitled  to  the  possession  of  the 
mortgaged  premises.  The  redemption  statute  of  1879  was  not  intended  to 
defeat  or  abrogate  rights  acquired  under  such  a  contract.  Its  effect  was  meant 
to  be  limited  to  sales  of  property  which  should  be  sold  independently  of  any 
contract  pertaining. to  its  use  or  possession.  Its  purpose  was  to  furnish  a  rule 
which  should  be  applicable  to  sales  of  real  estate,  the  dominion  over  which  the 
judgment  debtor  or  his  assigns  still  held.  It  does  not  contemplate  an  inter- 
ference with  senior  rights  or  equities  created  prior  to  the  attaching  of  the  judg- 
ment lien  that  is  to  be  enforced  by  the  sale.  It  relates  to  a  remedy  for  the 
enforcement  of  judgments,  and  it  does  not  and  could  not  inhibit  a  contract 
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relation  that  might  cartail  that  remedy.  It  is  true  that  this  statute  was  ia 
force  when  the  agreement  in  question  was  made,  but,  ho  fraud  being  charged, 
the  parties  to  that  agreement  had  the  right  to  enter  into  it,  and  the  complain- 
ant is  entitled  to  be  protected  in  the  rights  thus  secured  notwithstanding  the 
statute.  Edwards  v.  Woodbury,  l.McC,  429;  3  Fed.  R,  114.  Whether  this 
proposition  would  be  true  if  the  lien  of  the  judgment  had  attached  prior  to 
the  making  of  the  arrangement  between  the  mortgagor  and  the  mortgagee, 
need  not  be  decided.  The  pleadings  show  that  the  agreement  under  which  the 
complainant  went  into  possession  ot*  the  mortgaged  premises  was  made  before 
the  judgment  under  which  Hill  derives  title  became  a  lien  on  the  real  estate. 
When  that  lien  came  into  existence  it  of  necessity  attached  to  real  estate 
charged  with  the  burden  of  the  complainant's  right  of  possession.  It  was  ^ 
lien  only  on  such  an  estate  in  the  property  in  controvei'sy  as  the  judgment 
debtor  at  that  time  held,  and  the  execution  sale  was  made  subject  to  any  liens, 
pledges  or  rights  that  he  had  fastened  upon  the  real  estate  in  favor  of  any  other 
party.  Monticello  Hydraulic  Co.  v.  Loughry,  72  Ind.,  562.  The  complainant 
was  in  possession  by  his  tenants,  and  this  was  notice  of  his  rights.  Bank  v. 
Flagg,  3  Barb.  Ch.,  317;  Wright  v.  Wood,  23  Penn.  St.,  120;  Franz  v.  Orton,  75 
m.,  100;  Dickey  v.  Lyon,  19  la.,  544;  O'Rourke  v.  O'Connor,  39  Cal.,  442. 

§  696.  Mortgagee  in  jpoasesaion  under  parol  agreement  with  mortgagor  has 
prior  right  to  rents  over  purchaser  at  execution  sale. 

The  rights  of  complainant  in  the  mortgaged  premises  as  mortgagee  in  pos- 
session were  no  more  affected  by  the  execution  sale  than  were  his  rights  under 
his  mortgage.  They  alike  remained  intact.  The  same  equitable  principles  that 
authorize  the  appointment  of  a  receiver  of  mortgaged  property  may  be  in- 
voked in  this  case  to  sustain  the  arrangement  between  the  mortgagor  and  mort- 
gagee by  which  the  latter  took  possession  of  the  premises.  The  mortgagor 
turned  over  the  property  to  the  mortgagee  in  order  that  the  rents  might  be  ap- 
plied to  the  payment  of  interest,  but  it  appears  that  the  interest  is  greatly  in 
default.  It  is  to  be  presumed,  therefore,  that  the  mortgagor  is  insolvent  or 
seriously  embarrassed,  and  that  the  premises  are  not  an  adequate  security  for 
the  debt,  and  that  these  facts  were  considered  by  the  parties  when  the  arrange^ 
ment  was  made.  This  court  has  uniformly  held  that  under  these  circumstances 
a  receiver  should  be  appointed  to  protect  the  interests  of  the  mortgagee.  The 
arrangement  made  secured  to  the.  mortgagee  without  the  aid  of  a  court  just 
what  the  court  would  have  given  him  as  against  not  only  the  mortgagor  but  as. 
against  all  junior  lienholders.  The  purposes  of  the  parties  to  this  agreement 
were  of  so  equitable  a  character  that  they  should  be  effectuated  and  not  de- 
feated. The  provisions  of  the  redemption  act  of  1879  furnish  no  reason  why 
the  court  should  refuse  the  appointment  of  a  receiver  upon  proper  showing,  and 
it  is  equally  clear  that  an  amicable  arrangement  between  a  mortgagor  and 
mortgagee,  which  effected  at  once  what  a  receivership  would  have  indirectly, 
aoeomplishedi  should  be  upheld,  although  it  was  made  after  the  statute  under 
consideration  took  effect 

BROBST  V.  BROCK. 
(10  WaUace,  519-637.     1870.) 

ERRoa  to  U.  S.  Circuit  Court,  Eastern  District  of  Pennsylvania. 
Statemfjtt  or  Facts. —  Michael  Brobst  owned  an  undivided  one-fourth  of  a 
large  tract  in  Pennsylvania,  and  mortgaged  it  to  Wood,  payable  April  1, 1821, 
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the  mortgage  being  daly  recorded.  Brobst,  being  in  partnership  with  his 
brother  John,  failed  in  business  and  confessed  judgmeoJU  W  Kalz  mtd  Levan. 
Michael  afterwards  conveyed  his  intaMsfc  « the  fanrd  to  John  and  left  the  state, 
dying  unmarried.  Johik  alM^ferft  the  state,  and  died  in  1861.  The  assignee  of 
the  mortgage  lorefrfosed  it  under  the  state  law,  but  irregularly,  and  the  tract 
war  afterwards  partitioned.  The  heirs  of  John  Brobst  then  brought  suit  in 
ejectment. 

§  697.  Although  evror%  may  have  been  committed  on  the  trial  of  a  ca^^  a  new 
trial  will  not  be  granted  if  it  be  certain  that  the  plaintiff  in  error  cannot  prevail 
in  the  action. 

Opinion  by  Mk.  JcsncB  Strong. 
<  Much  of  the  very  elaborate  argument  addressed  to  us  on  behalf  of  the  plaint- 
iff in  error  was  directed  to  the  consideration  of  questions  not  necessary  to  the 
decision  of  this  case.  "Whether  the  judgment  in  the  scire  facias  upon  the 
mortgage  was  absolutely  void,  or  only  irregular,  we  are  not  called  upon  now  to 
determine,  for  on  the  trial  of  the  case  in  the  court  below  no  effect  was  allowed 
to  it.  The  learned  judge  who  presided  at  the  trial  did  not  rule  that  the  judg- 
ment was  valid,  or  that  the  sale  made  under  it  divested  the  equity  of  redemp- 
•  tion  of  the  mortgagor,  or  of  John  Brobst,  to  whom  the  equity  had  been 
conveyed.  It  is  true  the  defendant  set  up  that  he  had  acquired  title  under  that 
sale,  and,  had  that  been  his  only  defense,  it  would  be  necessary  to  consider 
whether  it  was  sufficient  to  extinguish  the  equity  of  redemption.  But  there 
were  several  other  defenses,  two  of  which  the  court  below  ruled  sufficient  to 
protect  the  defendant  in  his  possession.  If  the  ruling  was  correct,  or  if  either 
of  these  defenses  was  perfect,  it  matters  not  what  may  have  been  the  instruc- 
tion given  to  the  jury  respecting  other  parts  of  the  case.  It  would  be  idle  to 
reverse  the  judgment  and  send  the  case  back  for  a  hew  trial  if  it  be  certain  that 
the  plaintiff  cannot  recover  in  the  action.  In  Greenleaf  v.  Birth,  5  Pet.,  135, 
it  was  stated  to  be  "a  general  rule,  that  where  there  are  various  bills  of  excep- 
tions filed  according  to  the  local  practice,  if,  in  the  progress  of  the  cause,  the 
matters  of  any  of  those  exceptions  become  wholly  immaterial  to  the  merits  as 
they  are  finally  made  out  at  the  trial,  they  are  no  longer  assignable  as  error, 
however  they  may  have  been  ruled  in  the  court  below.  There  must  be  some 
injury  to  the  party  to  muke  the  matter  generally  assignable  as  error."  So  in 
Campbell  v,  Pratt,  2  Pet.,  354,  the  court  refused  to  reverse  a  decree  of  the 
circuit  court,  although  an  error  had  been  committed,  as  no  benefit  could  result 
to  the  appellant  from  the  reversal. 

Statement  by  the  Court. —  Without  noticing,  therefore,  for  the  present  at 
least,  the  particular  exceptions  taken  in  the  court  below,  we  proceed  to  inquire 
whether  the  record  exhibits  any  insuperable  obstacle  to  the  plaintiff's  recovery 
in  this  action.  Both  parties  claim  under  Michael  Brobst,  who,  on  the  27th  day 
of  September,  1816,  became  the  owner  of  one  undivided  fourth  part  of  twenty- 
five  adjoining  tracts  of  land,  of  which  the  tract  now  in  controversy  was  a  part. 
The  whole  body  was  then,  and  during  many  years  thereafter,  wild,  unculti- 
vated and  uninhabited.  While  thus  the  owner,  Michael  Brobst,  on  the  6th  day 
of  March,  1817,  mortgaged  his  interest  in  the  entire  body  of  lands  to  Samuel 
Wood  to  secure  the  payment  of  Sl,500,  with  interest,  on  the  1st  day  of  April, 
1821.  This  mortgage,  by  subsequent  assignments  made  in  the  same  year,  be- 
came the  property  of  Boyer.  On  the  15th  of  May,  1817,  after  the  execution 
of  the  mortgage,  Michael  Brobst  conveyed  his  remaining  interest  in  the  lands 
to  John  Brobst  in  fee,  who  does  not  appear  ever  to  have  made  any  entry  upon 
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them,  or  to  have  claimed  possession  prior  to  his  death,  which  occurred  in  1861. 
It  is  as  an  heir  and  devisee  of  John  Brobst  that  the  lessor  of* the  plaintiff  claims. 
The  defendants  claim  ander  Wood,  the  mortgagee,  through  Boyer,  the  assignee 
of  the  mortgage.  They  also  set  up  several  other  titles,  which  it  is  not  neces- 
sary now  to  notice.  It  thus  appears  that  what  John  Brobst  acquired  by  the 
deed  of  Michael  Brobst  to  him  was  only  an  equity  of  redemption.  As  between 
bis  grantor  and  Wood,  or  Wood's  assignees,  the  legal  title  was  then  in  the  latter, 
and  so  it  continued  notwithstanding  the  conveyance  of  tbaeqaifcy  €rf  wdemp- 
tion  to  John  Brobst. 

§  698«  A  mortgagej  as  between  the  moi^tgdgor  and  all  others  than  the  mart- 
gagee^  is  a  security^  and  not  an  estate.  But  as  between  the  parties  or  their  priv- 
ies^ it  is  a  grant 

It  is  true  tha(  a  mortgage  is,  in  substance,  but  a  security  for  a  debt  or  an  ob- 
ligation to  which  it  is  collateral.  As  between  the  mortgagor  and  all  others 
than  the  mortgagee,  it  is  a  lien,  a  security,  and  not  an  estate.  But  as  between 
the  parties  to  the  instrument,  or  their  privies,  it  is  a  grant  which  operates  to 
transmit  the  legal  title  to  the  mortgagee,  and  leaves  the  mortgagor  only  a  right 
to  redeem.  Formerly,  if  the  condition  was  not  strictly  performed,  the  estate 
of  the  mortgagee,  at  first  conditional,  became  absolute,  and  the  mortgagor's 
right  to  redeem  was  lo^t.  The  estate  or  interest,  though  defeasible  at  its  in- 
ception, became  unconditional  on  the  failure  of  the  mortgagor  to  pay  the 
money  secured,  or  fulfil  the  condition  at  the  time  appointed  for  performance. 
Powell  on  Mortgages,  9,  10;  2  Bl.  Comm.,  158;  Littleton,  332. 

§  699.  Courts  of  equity  regard  the  legal  tide  to  be  in  the  mortgagee  until  re- 
demption. 

Courts  of  equity  have  in  modern  times  relieved  against  such  forfeitures,  and, 
in  favor  of  a  mortgagor,  have  extended  the  time  for  redemption.  But  such 
courts,  as  fully  as  courts  of  law,  have  always  regarded  the  legal  title  to  be  in 
the  mortgagee  until  redemption,  and  bills  to  redeem  are  entertained  upon  the 
principle  that  the  mortgagee  holds  for  the  mortgagor  when  the.  debt  secured 
by  the  mortgage  has  been  paid  or  tendered.  And  such  is  the  law  of  Pennsyl- 
vania. There,  as  elsewhere,  the  mortgagee,  after  breach  of  the  condition,  may 
enter  or  maintain  ejectment  for  the  land.  And  having  entered,  he  cannot  be 
dispossessed  by  the  mortgagor  so  long  as  the  mortgage  continues  in  force. 

§  700.  A  inortgagee^  having  entered  after  breach  of  the  condition^  cannot  be 
dispossessed  by  the  mortgagor  so  long  as  the  mortgage  continues  i?i  force. 

Applying  these  principles  to  this  case,  it  is  plain  that  John  Brobst,  having 
acquired  only  an  equity  by  the  deed  from  Michael  Brobst,  neither  be  nor  his 
heirs  can  recover  in  ejectment  against  those  in  possession  under  the  mortgagee 
while  the  mortgage  remains  in  existence,  or  until  there  has  been  a  redemption. 
It  is  true  that  in  the  state  courts  of  Pennsylvania  ejectment  may  be  maintained 
upon  an  equitable  title,  but  such  has  never  been  the  rule  in  the  federal  courts. 
It  becomes,  therefore,  a  material  inquiry  whether  the  legal  title  which  was  in 
Wood  has  ever  been  acquired  by  John  Brobst  or  his  heirs,  and  also  whether 
the  defendants  are  in  possession  under  Wood,  and  in  virtue  of  the  mortgage. 
It  has  already  been  noticed  that  Boyer  became  the  assignee  of  the  mortgage 
in  1817.  It  was  assigned  by  Wood  to  Dunn,  and  by  Dunn  to  Boyer.  The 
assignments  were  undoubtedly  sufficient  to  transmit  the  rights  and  estate  of 
the  mortgagee.  When  the  debt  secured  by  the  mortgage  fell  due  in  1821,  no 
effort  was  made  to  redeem,  and  none  has  been  made  to  the  present  day.  There 
is  no  evidence  that  any  one  was  in  actual  possession  of  the  lands  before  1821, 
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or  at  any  time  before  the  cpndition  of  the  mortgage  was  broken.  But  after 
that  time  Boyer  had  possession  by  his  tenant,  Koderberger,  who  occupied  a 
house  upon  the  body  of  lands  mortgaged,  certainly  as  early  as  1825.  In  regard 
to  this  there  is  no  dispute  and  no  contradictory  evidence.  It  is  true,  Koder- 
berger was  resident  upon  one  of  the  twenty-five  tracts  which  adjoins  the  tract 
now  in  dispute.  But  though,  for  the  purpose  of  acquiring  title  from  the  com- 
monwealth, several  patents  were  taken,  they  described  collectively  but  one 
tract.  Several  patents  were  required  under  the  law  of  the  state  when  there 
were,  as  in  this  case,  several  warrants.  The  warrants  were  each  issued  for 
four  hundred  acres  and  an  allowance  of  six  per  cent.,  and  the  law  required  the 
patents  to  follow  the  surveys  made  on  each  warrant.  The  whole  twenty-five 
tracts  belonged  to  one  person.  They  were  all  patented  to  George  Grant  on 
the  9th  and  10th  days  of  Maj^  1816,  and  they  adjoined  each  other  so  as  to  con- 
stitute one  tract  or  body.  Grant  sold  them  together,  as  a  whole,  to  Smith, 
who  in  turn  sold  an  undivided  fourth  part  of  the  whole  body  to  Michael  Brobst 
by  one  deed.  So  Michael  Brobst  mortgaged  his  entire  estate  in  the  whole  to 
Wood,  and  conveyed  his  equity  of  redemption  by  one  deed  to  John  Brobst. 
From  the  beginning  the  entire  body  of  land  was  treated  as  one  subject  of  grant 
or  mortgage,  though  held  under  several  conveyances.  After  Grant  became 
the  owner  nothing  in  the  title  ever  separated  the  tracts  before  Boyer  took  pos- 
session. Having  been  paid  for  originally  by  one  person,  and  one  warrant  call- 
ing for  another  as  an  adjoiner,  it  is  not  probable  the  interior  lines  of  the  block 
were  ever  run.  We  have  not  the  surveys  before  us,  but  when  surveys  in  Penn- 
sylvania are  laid  in  a  block  (that  is,  so  as  together  to  constitute  one  tract), 
under  warrants  issued  at  the  same  time  and  calling  for  each  other,  it  is  not  re- 
quired, nor  is  it  usual,  that  the  surveyors  run  more  than  the  exterior  lines. 

§  701.  An  entry  under  color  of  tide  by  deed  is  deemed  a  possession  of  all  the 
land  conveyed,  if  it  he  not  in  any  adverse  possession. 

It  is,  then,  to  be  presumed  there  was  nothing  upon  the  ground  to  distinguish 
one  part  of  the  entire  body  from  any  other  part,  and  the  mortgage  treated  it 
all  as  one  hypothecation.  The  entry  of  Boyer,  therefore,  by  his  tenant,  Roder- 
berger,  upon  any  part  of  this  large  tract  must  be  held  to  have  been  an  entry 
upon  the  whole,  a  taking  possession  of  the  whole.  There  is  nothing  in  Elli- 
cott  V.  Pearl,  10  Pet.,  412,  in  conflict  with  this.  On  the  contrary,  it  was  there 
held,  as  had  been  frequently  held  before,  that  one  entering  under  color  of  title 
by  deed  is  deemed  to  have  taken  possession  co-extensive  with  the  bounds  of  the 
deed ;  that  is,  of  all  the  land  conveyed  by  the  deed,  if  it  is  not  in  any  adverse 
possession.  Here  Boyer  entered  under  a  deed.  Having  a  right  to  enter  only 
in  virtue  of  the  mortgage  of  which  he  was  assignee,  it  is  a  legal  presumptiou 
that  his  entry  was  in  right  of  it,  under  color  of  his  title,  and  that  he  intended 
to  assert  his  claim  to  the  entire  subject  of  the  grant.  It  follows  that  the  entry 
transferred  the  possession  of  the  whole  body  of  the  land  from  John  Brobst  to 
Boyer,  and  that,  no  matter  where  his  ^^ pedis  possessio^^  was  taken,  he  acquired 
possession  to  the  extent  of  the  mortgage  deed.  There  is  no  distinct  evidence 
bow  long  he  continued  an  actual  occupation  by  his  tenants.  It  is  enough  that 
Brobst  never  afterwards  sought  to  regain  possession,  and  the  presumption  of 
law,  therefore,  is  that  the  possession  remained  in  Boyer  so  long  as  his  rights 
under  the  mortgage  continued.  On  the  3d  of  November,  1825,  he  caused  a 
scire  facias  to  be  issued  under  the  statute  law  of  the  state  against  the  mort- 
gagor, with  notice  to  terre  tenants,  requiring  them  to  show  cause  why  the  lands 
should  not  be  sold,  and  the  proceeds  of  sale  applied  to  the  payment  of  the  debt. 
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This  writ  was  not  served  upon  the  mortgagor,  or  upon  John  Brobst,  the  owner 
of  the  equity  of  redemption.  The  sherifTs  return  was,  ^'  Served  upon  Jacob 
Boderberger,  terre  tenanV^  Nevertheless  a  judgment  was  entered  on  motion. 
That  judgment  was  that  the  lands  mortgaged  be  sold  to  satisfy  the  d^bt. 
Had  the  judgment  been  authorized,  even  though  erroneously  entered,  a  sale 
under  it  would  have  passed  to  the  purchaser  both  the  interest  of  the  mortgagee 
in  the  lands  and  the  equity  of  redemption  then  in  John  Brobst. 

§  702.  A  judicial  soiUy  although  irregular  or  voidj  made  at  the  instance  of  a 
mortgagee^  pasees  to  the  purchaser  aU  the  righte  of  the  mortgagee. 

But  it  is  contended  the  judgment  was  void  in  law  because  no  service  of  the 
ecire  facias  was  made  upon  the  mortgagor,  or  the  actual  terre  tenant^  John 
Brobst  (no  one  but  the  holder  of  the  title  being  recognized  as  a  terre  tenant^ 
and  because  there  was  no  return  of  "  nihU^^  in  default  of  such  service.  We 
shall  not  discuss  that.  Assuming  that  the  objection  is  well  taken,  and  so 
it  was  assumed  in  the  court  below,  it  is  still  true  that  the  record  exhibited 
a  formal  judgment.  Upon  this  a  writ  of  levari  facias  was  issued,  and  all 
the  lands  described  in  the  mortgage  were  sold  under  it  to  Charles  Frailey,  on 
the  23d  of  March,  1828,  to  whom  a  sheriflTs  deed  was  duly  made.  Frailey  pur- 
chased at  Boyer's  instance,  with  Boyer's  money,  and,  of  course,  for  Boyer. 
Subsequently,  at  Boyer's  request,,  he  conveyed  the  property  to  John  Smull, 
whose  title  the  defendant  Brock  has.  In  regard  to  all  this  there  is  no  contro- 
Tdfsy.  The  evidence  submitted  by  the  plaintiff  shows  how  Frailey  purchased 
and  conveyed.  Kow,  the  worst  that  can  be  said  of  the  sheriff's  sale  under  the 
judgment  so  obtained  is  that  it  did  not  pass  the  title  to  the  equity  of  redemp- 
tion ;  that  it  did  not  operate  as  a  foreclosure  of  the  mortgage.  But  did  it  not, 
in  connection  with  Frailey's  deed  to  Smull,  made  at  Boyer's  instance,  and  the 
subsequent  conveyances  by  which  Brock  became  invested  with  the  title,  oper- 
ate to  transmit  to  Brock  the  rights  of  the  mortgagee?  We  think  it  did.  It 
woald  be  *^ passing  strange"  if  Boyer,  after  having  requested  Frailey  to  buy 
at  the  sheriff's  sale,  and  after  having  furnished  him  with  the  money  to  pur- 
chase, and  directed  him  to  convey  to  Smull,  could  have  asserted  his  mortgage 
against  Smull  or  SmuIPs  grantee.  Beyond  question  the  conveyance  by  Frailey 
ander  the  circumstances  was  a  conveyance  in  effect  by  Boyer,  and  it  passed  all 
the  right  to  the  land  which  Boyer  had.  It  is  not  necessary  to  this  conclusion 
that  we  should  hold  the  sale  under  the  judgment  cut  off  the  equity  of  redemp- 
tion. We  express  no  opinion  upon  that  subject.  It  is  enough  that  an  irregu- 
lar or  a  void  judicial  sale,  made  at  the  instance  of  a  mortgagee,  passes  to  the 
purchaser  all  the  rights  the  mortgagee,  as  such,  had.  For  this  authority  is 
hardly  needed.  We  may,  however,  refer  to  Gilbert  v.  Cooley,  Walk.  Ch.,  494, 
where  it  was  held  that  though  a  statutory  foreclosure  of  a  mortgage  be  irregular, 
and  no  bar  to  the  equity  of  redemption,  yet  the  purchaser  at  the  sale  succeeds  to 
all  the  interest  of  the  mortgagee.  In  that  case  there  was  no  evidence  that  the 
purchaser  bought  at  the  instance  of  the  holder  of  the  mortgage.  A  fortiori^ 
must  one  who  has  bought  from  the  mortgagee,  oc  from  a  purchaser  at  such 
a  sale  for  the  mortgagee,  as  in  this  instance,  obtain  all  the  rights  which  the 
mortgagee  held.  To  the  same  effect  as  Gilbert  v.  Cooley  is  the  case  of  Jack- 
son V.  Bowen,  7  Cow.,  13.  If,  therefore,  it  could  be  held  that  Boyer's  posses- 
sion, through  his  tenant,  Boderberger,  did  not,  of  course,  extend  over  the 
Deborah  Grant  tract  (which  is  the  tract  in  contest  in  this  suit),  it  would  still 
be  established  that  the  defendants  are  assignees  of  the  mortgage  in  possession. 
The  principal  defendant,  Brock,  consequently,  is  clothed  with  the  rights  of  the 
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mortgagee.  He  is  protected  by  the  legal  title,  even  though  it  be  conceded 
that  the  equity  of  redemption  is  still  in  existence.  From  1821  to  1861,  the 
date  of  John  Brobst^s  death,  and,  indeed,  until  1865,  when  this  suit  was 
brought,  jio  claim  for  redemption  was  e^er  asserted. 

§  703.  Oenerally^  a  mortgagor j  after  his  mortgagee  has  been  in  posae^sion 
twenty  years^  cannot  he  heard  in  advancing  a  claim  to  redeem. 

As  a  general  rule,  a  mortgagor,  after  his  mortgagee  has  been  in  possession 
twenty  years,  cannot  be  heard  in  advancing  a  claim  to  redeem.  As  was  said 
in  the  court  below,  it  is  presumed  he  has  released  his  equity.  A  chancellor 
will  not  entertain  stale  claims.  It  is  true  that  in  most  cases  where  this  doc- 
trine has  been  avowed  the  mortgagee  had  been  in  continued  actual  occupancy, 
having  not  merely  a  right,  but  a  pedis  possessionem. 

§  704.  imperfect  rights  must  he  asserted  with  vigilance. 

But  the  cases  are  not  rested  upon  that  ground,  nor  is  it  easy  to  see  how  that 
can  make  any  difference  in  the  rule  when  the  mortgagor  is  out  of  possession, 
and  knows,  or  is  bound  to  know,  that  a  right  is  asserted  against  him.  The 
refusal  of  a  court  of  equity  to  interfere  is  because  of  the  laches  of  the  holder 
of  the  equitable  right,  and  a  sleep  of  forty  years,  such  as  there  was  in  this 
case,  may  well  raise  every  presumption  against  a  claim  merely  equitable.  All 
such  rights  are  imperfect,  and  hence  they  must  be  asserted  with  vigilance. 

§  706.  Lapse  of  time  raises  no  presumption  that  a  mortgage  has  been  paid 
as  against  a  possessor  under  the  m^ortgage. 

It  was  said  in  the  argument,  on  behalf  of  the  plaintiff  in  error,  that  the 
lapse  of  more  than  twenty  years  raised  a  presumption  that  the  mortgage  had 
been  paid,  and  that  the  mortgagee's  rights  had  been  extinguished  before  this 
suit  was  brought.  No  such  point  appears  to  have  been  presented  in  the  court 
below,  and  hence  it  ought  not  to  be  mooted  here.  But  how  any  such  presump- 
tion can  arise  against  a  mortgagee,  or  his  alienee,  when  he  has  been  in  possession 
under  the  mortgage,  we  have  not  been  shown.  Even  if  it  could,  it  was  com- 
pletely rebutted  in  this  case  by  the  evidence  submitted  by  the  plaintiflF  in  error. 
It  was  proved,  without  contradiction,  that  Michael  Brobst,  the  mortgagor,  be- 
came insolvent,  and  died  in  1820,  before  the  mortgage  debt  became  due,  never 
having  been  married  and  leaving  no  personal  representatives,  and  none  but 
collateral  heirs.  John  Brobst,  his  alienee,  also  became  insolvent,  removed  to 
the  western  part  of  the  state,  and  thence  to  Maryland  in  1827,  where  he  re- 
sided until  his  death  in  1861,  never  having  returned  to  Pennsylvania,  so  far  as 
it  appears,  and  having  been  supposed  to  be  dead.  These  facts,  shown  by  the 
plaintiff,  were  quite  enough  to  repel  any  presumption  of  payment  arising  from 
the  lapse  of  time.  Had  they  been  submitted  to  the  jury  it  would  have  been 
their  duty  to  find  that  the  legal  presumption,  if  any  could  arise  under  the  cir- 
cumstances, was  rebutted.  To  this  the  authorities  are  numerous.  Filadong  v. 
Winter,  19  Ves.  Jr.,  196;  Blacket  v.  Wall,  3  Mees.  &  R,  119,  note;  Daggett 
V,  Tallman,  8  Conn.,  176;  Newman  v.  Newman,  1  Stark.,  81;  Shields  v.  Prin- 
gle,  2  Bibb,  387;  Boardman  v.  De  Forrest,  5  Conn.,  1;  Bailey  v.  Jackson,  16 
Johns.,  210;  Goldhawk  v.Duane,  2  Wash.,  323. 

The  defendant  Brock,  then,  if  all  his  other  titles  are  shut  out  of  view,  is,  as 
has  been  said  before,  in  the  position  of  a  mortgagee  in  possession,  and  the 
lessor  of  the  plaintiff  has  at  most  only  an  equity  of  redemption  —  an  equity 
more  than  commonly  stale.  From  1825,  when  Roderberger  was  certainly  in 
possession  under  Boyer,  until  1865,  when  this  suit  was  brought,  no  attempt  was 
made  to  assert  the  equity  or  to  redeem  the  land.    Meanwhile  extensive  im- 
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ppoveraents  have  been  made  upon  the  property,  and  it  has  been  converted  from 
a  wilderness  to  a  populous  settlement.  It  is  hardly  probable  that  at  this  late 
day  a  bill  to  redeem  would  be  entertained  by  any  chancellor.  But  this  we 
need  not  now  decide.  It  is  sufficient  that  there  has  been  no  redemption.  It 
has  been  held  that  ejectment  will  not  lie  at  the  suit  of  a  mortgagor  against  his 
mortgagee  in  possession,  after  breach  of  the  condition,  even  if  the  money 
secured  by  the  mortgage  be  paid  or  tendered.  This  was  said  by  the  supreme 
court  of  Massachusetts  in  Hill  v.  Pay  son,  3  Mass.,  559,  and  solemnly  decided 
by  the  same  court  in  Parsons  v.  Welles,  17  id.,  419,  where  may  be  found  a 
thorough  discussion  of  the  subject.  The  doctrine  of  that  case  is,  that  the 
only  remedy  for  a  mortgagor  or  his  assignee,  after  payment  of  the  debt,  if  the 
mortgagee,  having  entered  for  condition  broken,  refuses  to  relinquish  possession 
of  the  mortgaged  premises,  is  by  bill  in  equity.  This  was  shown  to  be  in  ac- 
cordance with  the  rules  of  the  common  law,  as  well  as  implied  in  the  statutes 
of  the  state,  and  this  seems  to  rest  upon  correct  principles.  If  it  were  not  so, 
a  mortgagor  might  remain  quiet  until  his  mortgagee  in  possession  (the  property 
being  unimproved,  as  in  this  case)  had  made  improvements  necessary  for  ob- 
taining any  income  therefrom.  He  might  then  tender  the  debt  and  interest, 
and  recover  the  possession  without  making  any  compensation  for  the  improve- 
ments. The  mortgagee  in  such  a  case  would  have  no  remedy  for  bis  disburse- 
ments. But  if  the  mortgagor  must  file  a  bill  to  redeem,  asking  for  equity,  he 
may  be  compelled  to  do  equity.  Hence  there  is  justness  and  fitness  in  holding 
that  the  legal  title  remains  in  the  mortgagee  until  redemption,  though  the  debt 
has  been  paid.  It  is  observable  that  the  statute  of  7  Geo.  II.,  ch.  20,  enacted 
that  a  mortgagee  shall  not  maintain  ejectment,  after  payment  or  tender  by  the 
mortgagor  of  principal,  interest  and  costs.  There  could  have  been  no  necessity 
for  such  an  enactment  if  the  legal  title  had  not  remained  in  the  mortgagee. 
The  point  has  never  been  decided  by  this  court,  but  in  Gray  v.  Jenks,  8  Mason, 
520,  Judge  Story  intimated  at  least  that  such  was  his  opinion,  though  the  case 
did  not  call  for  such  a  decision.  It  is  true  a  different  rule  is  said  to  prevail  in 
New  York  from  that  held  in  Massachusetts,*  but  it  is  not  the  rule  of  the  common 
law,  nor  can  it  be  so  promotive  of  justice. 

This  is  all  that  need  be  said  of  the  case.  Were  it  conceded  that  the  circuit 
court  was  in  error  in  instructing  the  jury  that  the  sale  under  the  Eutz  and 
Levan  judgment  passed  whatever  title  John  Erobst  had  (which  we  do  not 
assert),  or  that  the  rulings  respecting  the  partition  and  the  tax  title  were  errone- 
oas,  it  would  not  avail  the  plaintiff  in  error,  because,  for  the  reasons  men- 
tioned, there  can  be  no  recovery  in  this  action. 

Jvdgment  affirmed. 

ABBOTT  V.  POWELL. 
(District  Court  for  California:  6  Sawyer,  91>95.    1879.) 

§  706,  Ths  right  of  a  junior  mortgagee  of  a  single  pared  of  ground  to  oompd 
ihejint  mortgagee  to  resort^  in  the  first  instance^  to  the  property  on  which  hs  has 
an  exclusive  claims  cannot  he  impaired  hy  a  declaration  of  homestead  on  the  prop- 
trty  exclusively  mortgaged  to  the  first  mortgagee. 

Opinion  by  Hoffman,  J. 

I  have  carefully  examined  all  the  authorities  furnished  me  by  the  learned 
ooQDsel  for  the  defendant.  I  am  anable  to  perceive  that  any  of  them  are  de- 
cisive of,  or  even  discuss  the  principal  point  made  in,  the  case  at  bar.    It  is  not 
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disputed  that,  as  a  general  rale,  where  a  creditor  has  a  claim  on  two  fnods, 
on  one  of  which  another  person  has  also  a  claim,  and  such  other  person 
wrll  be  prejudiced  by  allowing  the  creditor  to  satisfy  his  debt  out  of  the 
fund  subject  to  both  claims,  equity  will  compel  the  creditor  to  resort,  in  the 
first  instance,  to  the  fund  to  which  he  alone  has  a  claim,  if  it  can  be  done 
without  injustice  to  hira  or  to  the  common  debtor.  Story  Eq.  Jar.,  sees. 
560--633.  But  this  equity,  it  has  been  held,  exists  only  in  favor  of  junior  mort^ 
gagees  and  other  incumbrancers,  and  the  application  of  the  rule  has  been 
refused  when  asked  for  by  a  mortgagor.  Thus,  in  Massachusetts,  where  a 
mortgage  embraced  homestead  property,  and  also  property  not  impressed  with 
that  character,  an  application  that  the  latter  should  be  first  sold,  and  the  home- 
stead exempted  if  the  other  property  was  sufficient  to  satisfy  the  mortgage, 
was  refused  by  the  judge,  and  the  decision  sustained  by  the  supreme  coart. 
Searle  v.  Chapman,  121  Mass.,  19.  In  this  case  Gray,  C.  J.,  observes:  '^Tbe 
power  of  a  court  of  chancery  to  compel  a  mortgagee  to  resort,  in  the  first 
instance,  to  one  of  several  estates  mortgaged,  is  exercised  only  for  the  protec- 
tion of  the  equities  of  different  creditors  or  incumbrancers,  or  of  sureties,  and 
not  for  the  benefit  of  the  mortgagor.  As  against  him,  the  mortgagee  has  the 
right  to  enforce  the  contract  between  them,  according  to  its  terms,  and  is  not 
dbliged  to  elect  between  different  remedies  or  securities." 

In  Wisconsin  the  rule  of  equity  was  applied  in  favor  of  judgment  creditors 
of  the  mortgagor,  as  against  the  mortgagee  of  the  homestead,  and  the  latter 
was  compelled  to  foreclose  his  mortgage  on  the  homestead  before  being  ad- 
mitted to  share  with  the  other  oreditoi^  in  the  proceeds  of  the  remainder  of 
the  mortgagee's  estate.  White  v.  Polleys,  20  Wis.,  503.  But  this  rule  was 
subsequently  altered  by  statute.  Laws  of  Wis.,  1870,  ch.  133,  sec.  1.  So,  in 
another  case  in  the  same  state,  where  a  mortgage  embraced  a  homestead  and  a 
business  lot,  and  the  homestead  had  been  sold  to  satisfy  the  mortgage  debt,  the 
court  refused  to  set  aside  the  sale  so  that  the  business  lot  might  be  sold  first,  it 
appearing  that  there  were  creditors  of  the  mortgagor  who  had  judgment  liens 
on  the  business  lot  which  were  not  liens  on  the  homestead.  18  Wis.,  241.  It 
is  unnecessar}',  however,  to  cite  from  the  authorities.  I  have  mentioned  these 
merely  to  show  the  diversity  of  opinion  which  has  prevailed  as  to  the  rights  of 
the  owners  of  homesteads  as  against  mortgagees.  In  this  state  it  appears  to 
be  settled  that  a  mortgagee  of  lands  not  included  in  a  homestead  cannot  com- 
pel a  prior  mortgagee,  whose  mortgage  includes  those  lands  and  also  the  home- 
stead, to  resort  to  the  latter  before  selling  the  lands  mortgaged  to  the  Junior 
mortgagee.     McLaughlin  v.  Hart,  46  Cal.,  639. 

It  has  also  been  held  that  the  wife  may,  after  a  judgment  against  her  hus- 
band has  become  a  lien  on  the  home  property,  file  a  declaration  of  homestead 
upon  it,  and  acquire  such  an  interest  in  it  that  she  can  compel  the  sheriff  to  ex- 
haust the  husband^s  individual  property  before  subjecting  it  to  sale.  Bartholo- 
mew V.  Hook,  23  Cal.,  277.  But  neither  of  these  cases  contains  the  slightest 
intimation  that  where  a  person  has  made  a  mortgage  on  two  pieces  of  property, 
and  afterwards  makes  a  second  mortgage  on  one  of  them,  the  equitable  right 
of  the  junior  mortgagee  to  compel  the  first  mortgagee  to  resort,  in  the  first  in- 
stance, to  the  property  on  which  he  has  an  exclusive  claim,  can  be  taken  away 
or  impaired  by  a  declaration  of  homestead,  by  either  husband  or  wife,  on  the 
property  exclusively  mortgaged  to  the  first  mortgagee.  I  have  been  referred 
to  no  case  which  hints  at  so  inequitable  a  rule.  The  junior  mortgagee,  when 
accepting  the  security  of  a  second  mortgage,  had  a  right  to  repose  upon  the 
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protection  afforded  him  by  the  familiar  rale  of  eqaity,  and  to  act  upon  the  a»- 
sarance  that  the  first  incumbrancer  would  be  compelled  to  resort  to  the  prop- 
erty on  which  he  had  an  exclusive  claim,  before  coming  on  the  property  covered 
by  the  second  mortgage,  and  that  no  act  of  the  mortgagor  could  deprive  him 
of  the  right  to  compel  him  to  do  so. 

If  the  mortgagor  or  his  wife,  by  merely  making  a  declaration  of  homestead^ 
could  thus  impair  or  destroy  the  security  of  the  junior  mortgagee,  why  might 
he  not  effect  the  same  result  by  making  a  grant  of  the  property  exclusively 
embraced  in  the  first  mortgage?  The  declaration  of  homestead  may  be  likened 
to  a  grant  to  himself  and  wife,  for  it  operates  an  toemption  of  the  property 
from  the  claims  of  his  general  creditors;  and  yet  it  will  not  be  disputed  that 
where  the  whole  of  an  estate  is  mortgaged,  and  the  mortgagor  makes  subaa* 
qaent  mortgages  or  sales  of  specific  parcels  of  it,  the  subsequent  incumbrancers 
have  the  right  to  compel  the  general  mortgagee  to  satisfy  his  debt  by  selling 
in  the  inverse  order  of  the  sales  or  mortgages  by  the  owner.  Ram  v.  Rey- 
nolds, 11  Cal.,  20;  Cheevers  v.  Fair,  5  id.,  337.  Any  other  rule  would  be  in- 
jarioQs  to  the  mortgagor  himself.  For  after  mortgaging  his  property  for,  it 
might  be,  an  insignificant  part  of  its  value,  he  would  be  unable  to  sell  or  in- 
cumber any  separate  parcel  of  it.  For  the  purchaser  or  incumbrancer  would 
have  no  assurance  that  his  parcel  might  not  be  first  taken  to  satisfy  the  genei*al 
mortgage. 

The  interests,  then,  of  both  owners  and  incumbrancers  of  land  require  that 
the  equitable  rule  under  consideration  should  be  rigidly  adhered  to  in  all  cases 
justly  admitting  of  its  application,  and  with  such  certainty  as  to  permit  relianee 
upon  it  as  a  vested  right  incidental  to  and  inseparable  from  the  rights  created 
by  tho  mortgage.  I  can  conceive  no  reason,  of  justice  or  policy,  why  this 
right,  which  confessedly  existed  as  between  the  first  and  second  mortgagees, 
and  which  grew  out  of  the  contracts  of  the  mortgagor  himself,  should  be  de- 
stroyed or  impaired  by  the  filing  by  the  latter,  or  his  wife,  of  a  declaration  of 
homestead. 

It  is  urged  that  the  mortgagee  in  this  case  has  lost  the  right  to  demand  the 
application  of  the  rule,  because  he  had  other  securities  on  which  he  has  released 
his  lien,  and  the  proceeds  of  which,  when  sold  by  the  mortgagor,  have  been  ap- 
plied in  part  only  to  the  payment  of  the  mortgage  debt.  And  this  result,  it  is 
urged,  would  ensue  even  if  no  homestead  had  been  declared  on  the  property. 
Bot  this  relinquishment  by  the  mortgagee  of  a  portion  of  the  security,  its  sale, 
and  the  application  of  the  proceeds,  were  done  not  only  with  the  assent  of  the 
mortgagor,  but  must  have  been  done  by  him,  for  he  alone  could  make  a  title 
to  the  purchaser.  The  proceeds  were  applied  no  doubt  in  accordance  with  the 
agreement  made  when  the  mortgagee  consented  to  waive  his  lien.  The  mort- 
gagor cannot  be  now  heard  to  object  to  a  transaction  assented  to  and  effected 
by  himself.  There  are  no  junior  incumbrances  on  the  property  which  it  is  now 
asked  shall  be  first  sold.  These,  if  they  existed,  might  ver^^  possibly  invoke 
the  equitable  rale  under  consideration,  and  demand  that  the  whole  proceeds  of 
the  property  on  which  the  mortgagee  had  an  exclusive  lien  should  be  applied 
in  payment  of  his  debt  l>efore  he  can  compel  the  mortgagee  prior  to  himself 
to  sell  first  the  property  which  is  also  mortgaged  to  them.  The  only  subse- 
quent incumbrance  on  the  property  covered  by  either  mortgage  is  that  created 
by  the  declaration  of  homestead.  The  rights  acquired  under  that  declaration 
have  already  been  considered. 

li  IS  objected  that  the  first  security  given  was  in  the  form  of  a  deed  of  trusty 
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which  vested  the  legal  title  in  trustees,  and  which  is,  in  some  respects,  distin- 
guishable from  a  mortgage  in  the  ordinary  form.  This  is  true;  but  I  do  not 
see  what  effect  it  can  have  on  the  rights  of  the  second  mortgagee.  The  trust 
deed  was  intended  as  a  security ;  no  right  is  claimed  under  it,  except  to  sell  the 
property  and  execute  the  trust  by  paying  the  debt.  The  trustees  submit  to  the 
direction  of  the  court  as  to  the  mode  of  selling.  They  do  not  deny  that  they 
are  bound  by  the  same  equitable  rules  which  would  be  enforced  against  an 
ordinary  mortgagee.  The  fact  that  the  legal  estate  is  in  them  does  not  eman- 
cipate them  from  those  rules,  any  more  than  an  ordinary  mortgagee  would  be 
released  from  their  operation  in  those  states  where  a  mortgage  is  held,  as  at 
common  law,  to  pass  the  legal  title.  For  these  reasons  I  am  of  opinion  that 
the  application  of  the  assignee  should  be  granted. 

LANAHAN  v.  SEARS. 
(12  Otto,  81S-822.    1880.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Texas. 

Statement  of  Facts. —  Sears  and  wife  executed  a  deed  absolute  on  its  face, 
to  Bobertson,  agent  of  a  firm  to  which  Sears  was  indebted.  There  was  exe- 
cuted by  Bobertson  at  the  same  time  an  instrument  declaring  the  deed  to  be 
security  for  Sears'  debts  to  the  firm.  The  property  so  conveyed  was  the  home- 
stead of  Sears,  in  Waco,  Texas.  By  mesne  conveyances  Bobertson's  title 
passed  to  Lanahan,  a  member  of  the  creditor  firm,  he  holding  for  the  benefit 
of  the  firm.  The  notes  remaining  unpaid,  Lanahan  brought  ejectment  for  the 
land,  and  Sears  and  wife  filed  this  bill  to  enjoin  him.  The  defendant  demurred, 
and  his  demurrer  being  overruled  he  appealed. 

§  707.  An  absolute  deed  with  a  separate  defeasance. 

Opinion  by  Mb.  Justice  Field. 

The  premises  described  in  the  complaint  are  in  the  city  of  Waco,  in  the  state 
of  Texas.  They  have  been  the  homestead  of  the  complainants  from  the  time 
of  their  purchase,  in  May,  1870.  The  conveyance  to  Bobertson  in  1873  was 
accompanied  by  a  defeasance  from  him,  stating  that  the  deed  was  executed  as 
security  for  certain  promissory  notes  of  the  husband.  The  two  documents  — 
the  deed,  which  was  absolute  in  form,  and  the  defeasance  —  are,  therefore,  to 
be  taken  together  as  if  forming  one  instrument.  They  together  constitute  a 
mortgage,  and  as  such  would  be  treated  in  the  courts  of  Texas. 

§  708.  Under  the  constitution  of  Texas  of  1868^  a  homestead  is  not  to  he  svJh 
jected  to  ^^  forced  sale^^  and  a  mortgage  of  it  cannot  be  enforced^  nor  can  the  mort- 
gagee maintain  ejectment 

By  the  constitution  of  that  state  of  1868,  which  was  in  force  when  the  notes 
were  given  and  the  mortgage  executed,  the  homestead  of  a  family  was  not  sub- 
ject to  forced  sale  for  debts,  except  for  the  purchase  money,  or  for  taxes,  and 
for  labor  and  materials  expended  thereon.  The  premises  in  question,  therefore, 
could  not  be  sold  under  any  decree  in  a  suit  for  the  foreclosure  of  the  mortgage. 
The  prohibition  of  the  constitution  extended  to  any  species  of  compulsory  dis- 
position of  the  homestead,  whether  denominated  a  sale  or  otherwise.  A  similar 
prohibition  in  the  constitution  of  1845  was  so  construed  by  the  supreme  court 
of  the  state  in  Sampson  v.  Williamson,  contained  in  6  Tex.,  102.  In  that 
oase  Chief  Justice  Hemphill  said  that  ^'  the  constitution  obviously  intended 
that  the  homestead  should  be  exempted  from  the  operation  of  any  species  of 
execution,  or  from  any  forced  disposition  of  the  property,  whether  partial  or 
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total,  which  would  distnrb  the  family  in  the  quiet  and  uninterrupted  possession 
of  their  home  with  the  property  thereto  attached.  The  beneficence  of  the 
provision  has  a  much  wider  range  than  to  protect  the  family  from  a  sale  which 
would  utterly  extinguish  all  right  in  the  property.  It  shields  them  also  from 
any  extents  or  deliveries  of  the  property,  or  from  any  forcible  appropriation  of 
its  rents,  issues  and  profits.  It  protects  the  domestic  sanctuary  from  every 
species  of  intrusion  which,  under  color  of  law,  would  subject  the  property,  by 
any  disposition  whatever,  to  the  payment  of  debts." 

The  appellant  is  the  owner  of  the  mortgage  in  this  case,  and  aware  —  so 
states  his  counsel  —  that  he  could  not  enforce  it  against  the  homestead  in  the 
state  courts,  as  there  mortgages  can  only  be  enforced  by  a  decree  of  sale,  com- 
menced an  action  of  ejectment  for  the  premises  in  the  circuit  court  of  the 
United  States,  contending  that  the  mortgage  passed  the  legal  title  as  against 
the  mortgagors,  and  that,  as  its  owner,  he  had  a  right  to  recover  the  possession 
of  the  premises  for  default  in  the  payment  of  the  notes  secured.  He  sought^ 
in  other  words,  to  get  around  the  state  constitution  by  the  form  of  his  proced- 
ure in  the  federal  court.  We  do  not  think'  that  its  wise  and  beneficent  purpose 
of  securing  a  home  to  the  family  against  the  vicissitudes  of  fortune  can  be  thus 
easily  evaded.  A  forced  dispossession  in  ejectment  is  as  much  within  the  pro- 
hibition as  a  forced  sale  under  judicial  process.  We  think,  therefore,  that  the 
decree  in  the  suit,  enjoining  the  action  of  ejectment,  was  properly  rendered 
npon  the  undisputed  facts  stated  in  the  complaint;  and  it  is  accordingly 
affirmed. 

§  709.  A  mortsragree  in  possession  maj  purobase  tbe  mortgagror's  equitj  of  .redemptiony 
but  the  transaction  wiU  be  closely  scrutinized,  so  as  to  prevent  any  oppression  of  the  debtor. 
Riiaseil  V.  Southard,  12  How.,  139  (§§  491-509). 

§  710.  Though  a  mortgagee  may  purchase  the  mortgagor's  equity  of  redemption,  the  trans- 
action  will  be  closely  scrutinized  so  as  to  prevent  any  oppression  of  the  debtor.  It  is  sufiScient 
to  avoid  the  sale  that  the  consideration  is  wholly  inadequate.  Oliver  v,  Cunningham,*  7  Fed. 
R,  689. 

$711.  The  mortgagee  may  purchase  the  mortgagor's  equity  of  redemption,  but  it  must  be 
shown  that  his  conduct  was  in  all  respects  fair,  and  that  he  paid  for  the  property  all  it  was 
worth.     Peagh  t;.  Davis,*  2  MacArth.,  14. 

S  71S.  In  Wiseonsin  tbe  fee  of  mortgaged  lands  does  not  v^st  in  tbe  mortgagee  upon 
oondition  broken.  Possession  obtained  by  a  mortgagee,  through  collusion  with  the  mortgagor's 
tenant,  is  unlawful  and  confers  no  rights.     Russell  v.  Ely,*  2  Black,  575. 

g  71S.  Mortgagee  in  possession  cannot  be  ousted.—  Whether  a  mortgage  be  regarded  as 
transferring  the  legal  estate  to  the  mortgagee,  enabling  him  to  take  possession  of  the  property 
at  any  time,  or  whether  the  interest  or  equity  of  redemption  of  the  mortgagor  be  regarded 
as  the  legal  estate,  it  is  generally  true  that  a  mortgagee  in  possession  after  the  debt  is  due 
cannot  be  ousted  by  the  mortgagor  without  redemption  of  the  property  by  paying  the  debt. 
King  V.  Toung  Men's  Association.  1  Woods,  886. 

g  714.  Surety's  mortgage  innres  to  principal  creditor.— A  mortgage  given  to  indemnify 
a  surety  inures  to  the  protection  of  the  principal  creditor,  and  a  court  of  equity  will  see  that 
it  is  applied  for  that  purpose.     Burroughs  v.  United  States,  2  Paine,  569. 

§  715.  Homestead  —  Priority  as  between  Judgment  and  mortgage.— In  Virginia,  a  judg- 
ment  was  obtained  against  a  bankrupt  on  an  obligation  which  contained  no  waiver  of  home- 
stead, and  part  of  the  land  of  the  debtor  was  also  conveyed  by  a  deed  of  trust  junior  to  the 
jndgment.  The  deed  of  trust  waived  the  homestead  right.  It  was  held  that  the  judgment 
lien  was  entitled  to  satisfaction  in  preference  to  the  deed  of  trust ;  also,  that  the  deed  of  trust 
was  not  entitled,  by  subrogation,  to  satisfaction  out  of  the  land  not  covert  by  it.  In  re  Cog* 
bill,  8  Hughes,  818. 
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XY.  PuBOHAsmi's  Eights  and  Liabilities. 

StTipcABY  —  Purchaser  agreeing  to  pay  mortgage — Novation,  %  716. —  Court  of  equity  in  fm^ 
eloeure  suit  may  adtjudioate  liability  of  purchaser,  g  717. —  Clause  of  assumption  improperly 
inserted^  §  718. —  Mortgagee's  right  of  action  against  purchaser  who  has  assumed  mortgage, 
§719. 

§  716.  The  mere  assignment  by  the  mortgan^r  of  his  interest  in  the  mortgaged  pcemises  to 
a  third  person,  who  agrees  to  pay  off  the  mortgage,  does  not  release  the  mortgi^^r.  There 
is  BO  novation  nnless  there  be  something  to  show  that  the  mortgagee  has  released  the  mort- 
gagor and  has  agreed  to  look  scdely  to  the  purchaser  for  payment  of  the  mortgage  debt.  The 
acceptance  by  the  mortgagee  of  a  second  mortgi^  upon  the  pix>perty  from  the  purchaser 
would'  not  release  the  first  mortgagor.    Connecticut  Mut.  L.  Ins.  Co.  v.  Tyler,  g  730. 

8  717.  A  court  of  equity,  having  acquired  jurisdiction  of  a  cause  to  foreclose  a  mortgage, 
oan  proceed  and  adjudicate  the  question  of  the  personal  liability  of  one  who  has  purchased 
the  equity  of  redemption  and  aasumed  the  d^t.    Hayden  v,  Drury,  g§  721,  723. 

§  718.  Although  the  clause  whereby  a  purchaser  assumes  an  existing  mortgage  be  improp- 
erly inserted  in  the  deed,  yet  such  mistake  cannot  be  set  up  against  one  who  has  purchased 
the  mortgage  notes,  while  negotiable  and  not  overdue,  and  may  have  relied  upon  the  oon- 
tnct'of  assumption  as  it  appears  of  record.    Ibid, 

g  719.  The  purchasser  of  an  equity  of  redemption  who  undertakes  the  payment  of  an  ex- 
isting mortgage  as  part  of  the  consideration  of  the  purchase  impliedly  undertakes  to  pay  Uie 
mortgage,  and  the  mortgagee  mi^  recover  of  him  in  assumpsit,    Twichell  v.  Afoara»  §^  7^ 

LNOTEB.—  See  §§  734r.727.  J 

CONNECTICUT  MtTTCrAL  LIFE  INSURANCE  COMPANY  v.  TYLER, 
(Circuit  Court  for  Illinois:  8  Bi8seU,:8S0-871.    1878.) 

Opini<m  by  DBuiocoirD^  J. 

Statement  op  Facts. —  This  is  an  application  made  for  a  decree,  payable  in 
money,  for  the  balance  that  has  been  found  due  to  the  plaintiff,  over  and  above 
the  proceeds  of  the  sales  on  mortgage  foreclosores^  in  parsimnce  of  the  ninety- 
second  rule  in  equity.  This  motion  is  opposed  by  the  owner  of  one  of  the  lots 
mortgaged,  and  which  has  been  sold.  The  facts  are  substantially  as  follows: 
There  were  four  lots  on  Monroe  street,  in  Chicago,  and  which  for  distinction 
we  will  call  numbers  1,  2,  3  and  4  Ifo.  1  was  on  the  corner  of  Dearborn 
street  and  owned  by  Mr.  Sfaepard.  The  estate  of  Albee  owned  No.  2,  and 
Frickett  &  Drysdale  8  and  4.  Shepard  made  a  mortgage  of  his  lot  to  the 
plaintiff.  Frickett  &  Drysdale  also  made  a  mortgage  of  No.  3  to  the 
plaintiff. 

After  these  mortgages  were  made,  Tyler  purchased  the  whole  of  the  four 
lots,  of  course  subject  to  the  mortgages  made  by  Shepard,  and  by  Frickett  & 
Drysdale.  He  then  mortgaged  the  whole  of  the  four  lots  to  the  plaintiff.  The 
plaintiff  thus  became  the  owner  of  three  mortgages  on  the  property, —  from 
Shepard,  lot  No.  1 ;  from  Frickett  &  Drysdale,  lot  No.  3,  and  from  Tyler  of 
all  the  lots,  1,  2,  3  and  4.  The  plaintiff  filed  a  bill  of  foreclosure  on  all  the 
mortgages  in  one  suit,  and  obtained  a  decree,  and  the  lots  were  sold  separately. 
Lot  No.  1  was  sold  and  bid  in  by  the  plaintiff  for  about  $8,000  less  than  the 
amount  due  on  the  Shepard  mortgage.  Lot  No.  3  was  bid  in  for  a  sum  greater 
tban  wa9  due  on  the  Frickett  &  Drysdale  mortgage;  and  the  other  lots  were 
bid  in  at  prices  which  caused  a  large  deficiency  on  the  Tyler  mortgage.  And 
the  principal  question  is  whether  the  plaintiff  is  entitled  to  a  personal  decree 
against  Shepard  for  the  full  amount  of  the  balance  due  on  bis  mortgage. 
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§  720.  A  mortgagor  who  hoe  assigned  his  interest  to  a  third  party  who  as- 
turned  the  mortgage  debt  is  nevertheless  liahle  to  a  deficiency^  decree.  What  is  not 
a  novation^  and  what  is  not  a  release  of  the  mortgagor. 

It  seems  to  me  clear  that  the  plaintiff  is  entitled  to  this  money  decree.  It  is 
said  that  there  was  a  novation  made  by  the  parties^  because  Tyler  purchased 
the  property  subject  to  the  two  prior  mortgages,  and  agreed  to  pay  them  off, 
and  that  when  the  mortgage  was  made  by  Tyler  to  the  plaintiff,  there  was  a 
ratification  and  recognition  of  the  two  mortgages  already  made.  But  there  is 
nothing  upon  the  face  of  the  papers,  or  in  the  proofs^  to  show  that  ihQ  plaintiff 
ever  released  Mr..  Shepard  from  the  obligation  of  his  mortgage,  and,  of  course, 
there  could  not  be  a  novation  unless  there  was  a  release  of  his  obligation,  and 
some  other  person  substituted  for  the  payment  of  what  was  due  by  him,  for 
instance,  Mr.  Tyler;  but  there  is  nothing  to  show  that  the  plaintiff  agreed  to  . 
look  to  Mr.  Tyler  for  the  payment  of  the  Shepard  mortgage,  and  to  release  the 
latter.  Consequently,  one  of  the  main  elements  of  a  novation  was  wanting  in 
the  case.  The  property  having  been  sold  for  less  than  the  amount  of  the  debts 
doe,  the  plaintiff  is  clearly  entitled  to  a  personal  decree  against  Mr.  Shepard^ 
and  also  against  Mr.  Tyler  for  the  balance  due.  The  ninety-second  rule  in 
equity,  under  which  this  motion  is  made,  authorizes  ar  persomU  decree  against 
the  mortgagor  for  the  balance  due  above  the  price  paid  on  the  sale  of  the  prop- 
erty in  a  foreclosure  case;  and  consequently,  under  the  facts  in  this  case,  tho 
plaintiff  is  entitled  to  the  decree  which  he  asks  against  Mr.  Shepard  and  Mf. 
Tyler  respectively. 

HAYDEN  V.  DEURY. 
(Cixcuit  Court  for  Ulinoist  8  Federal  Reporter,  732-739.    IBSO.) 

Opinion  by  Blodgftt,  J. 

Statement  of  Facts. — The  bill  in  this  case  was  filed  to  foreclose  a  mortgaige 
dated  July  2S,  1875,  given  by  Solomon  Snow  and  wife  to  secure  the  payment 
of  two  notes,  of  even  date  with  the  mortgage,  for  $6,000  each,  payable  in  two 
and  three  years,  respectively,  to  the  order  of  the  maker,  and  by  him  indorsed 
to  J.  R  Lockwood,  said  mortgage  being  subject  to  a  prior  incumbrance  by 
trost  deed  to  E.  C.  Larned,  as  trustee,  to  secure  the  payment  of  $23,000.  The 
bill  alleged  that  Solomon  Snow,  after  the  making  of  the  mortgage  in  question^. 
on  the  14th  of  December,  1375,  sold  and  conveyed  the  mortgaged  premises  to 
William  C.  Snow,  subject  to  the  said  two  incumbrances,  and  that  William  C. 
Snow,  on  the  28tb  day  of  January,  1876,  conveyed  the  premises  to  Isaac  M. 
Daggett,  subject  to  the  same  incumbrances,  and  that  Daggett,  on  the  12 wb  day 
of  April,  1876,  conveyed  the  premises  to  the  defendant  William  Drury,  subject 
to  the  said  two  incumbrances,  and  by  the  deed  from  Daggett  to  Drury  the 
ktter  agreed  to  assume  and  pay  the  said  incumbrances,  and  that  the  said 
ioettmbrances  formed  a  part  of  the  consideration  or  the  purchase  price  for  the 
said  premises,  which  agreement  was  in  the  following  words:  '^Subject  to  a 
eertain  trust  deed  executed  by  Solomon  Snow  and  Elizabeth  L.,  his  wife,  to  £. 
C.  Lamed,  trustee,  to  secure  the  payment  of  $28,000,  dated  July  23,  1875,  due 
in  five  years  from  date,  with  interest  at  ten  per  cent,  per  annum,  payable  semi- 
aanaally,  and  also  subject  to  another  trust  dee  J  executed  by  Solomon  Snow  and 
wife  taR.  B.  Bacon,  to  secure  the  payment  of  $12,000,  dated  July  23,  1875^ 
doe  two  and  three  years  from  date,  with  interest  at  eight  per  eenU  per  annumi. 
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payable  semi-annnally,  both  of  which  said  incambrances  the  party  of  the  second 
part  herein  agreed  to  assume  and  pay." 

The  bill  further  alleges  a  default  in  the  payment  of  the  interest  due  on  the 
notes,  which  fell  due  April  28,  1877,  which  default,  by  the  terms  of  said 
mortgage,  allowed  the  holder  of  said  notes  to  elect  to  declare  the  whole  princi- 
pal sum  thereby  secured,  and  the  interest  thereon,  due  and  payable  at  once, 
and  that  such  election  has  been  made.  The  bill  further  charged  that  the  said 
Joseph  E.  Lockwood,  to  whom  Solomon  Snow  indorsed  said  notes,  on  the  1st 
of  November,  1876,  for  a  valuable  consideration  to  him  in  hand  paid,  assigned 
and  transferred  said  two  notes  to  the  complainant,  who  is  now  the  legal  owner 
and  holder  thereof.  In  the  original  bill  the  complainant  prayed  for  a  fore- 
closure of  the  mortgage  and  sale  of  the  mortgaged  premises,  and  in  case  the 
proceeds  should  not  be  sufficient  to  satisfy  the  amount  due  them,  for  a  personal 
decree  for  the  deficiency  against  the  said  defendant  Drury. 

Drury  answered,  admitting  the  making  of  the  notes  and  the  mortgage,  the 
conveyance  of  the  mortgaged  premises  from  the  mortgagor  to  William  C.  Snow, 
and  from  Snow  to  Daggett,  and  from  Daggett  to  himself;  and  that  the  deed 
from  Daggett  to  himself  contained  the  clause  of  assumption  as  set  out  in  the 
bill,  but  averred  that  there  was  no  agreement  between  himself  and  Daggett 
that  he  should  assume  and  pay  the  said  incumbrances;  and  that  it  was  not  the 
intention  of  the  parties  to  the  deed  that  he  should  assume  said  incumbrances; 
and  that  the  clause  in  said  deed  expressing  such  agreement  was  inserted  therein 
by  the  mistake  of  the  scriveners  who  drew  the  same;  and  that  he  (Drury) 
accepted  said  deed  without  the  knowledge  that  it  contained  said  clause,  and  did 
not  become  aware  of  the  fact  .that  it  did  contain  said  clause  until  some  time  in 
July,  1877,  when  Daggett,  for  the  purpose  of  correcting  the  mistakes  of  the 
scrivener,  and  effectuating  the  intention  of  the  parties  to  the  deed,  executed 
and  delivered  an  instrument,  under  seal,  releasing  the  defendant  Drury  from 
the  obligations  to  pay  the  said  incumbrances. 

On  February  17,  1880,  complainant  filed  a  supplemental  bill,  stating,  in  sub- 
stance, that  since  the  filing  of  the  original  bill  a  bill  had  been  filed  in  this 
court  against  the  said  Drury  and  others  by  Eobert  E.  Kelly,  the  holder  of  the 
indebtedness  secured  by  the  first  mortgage  for  $28,000,  and  that  such  proceed- 
ings had  been  had  in  said  cause,  that  on  the  27th  day  of  June,  1878,  a 
decree  of  foreclosure  had  been  entered  upon  the  said  mortgage;  and  that  upon 
the  26th  day  of  July,  1878,  the  mortgaged  premises  were  sold  for  the  satisfac- 
tion thereof,  and  that  no  redemption  had  been  had  from  said  sale;  and  that  a 
deed  had  been  made  to  the  purchaser,  by  the  master  in  chancery,  on  the  30th 
day. of  October,  A.  D.  1879;  and  prayed  that  the  amount  found  due  by  the 
master  in  this  cause  be  entered  by  this  court  against  the  defendant  William 
Drury  in  accordance  with  the  assumption  of  the  said  indebtedness. 

Drury's  answer  to  the  supplemental  bill  admits  the  exhaustion  of  the  pro- 
ceeds of  the  mortgaged  premises  by  the  foreclosure  of  the  first  mortgage,  and 
refers  to  his  answer  to  the  original  bill,  which,  he  prays,  may  be  taken  as  a 
part  of  his  answer  to  the  supplemental  bill.  The  proof  in  this  cause  is  mainly 
applicable  to  the  questions  of  the  fact  whether  or  not  the  defendant  Drury,  in 
the  purchase  of  the  equity  of  redemption  of  the  mortgaged  premises,  agreed, 
as  part  of  the  transaction,  to  assume  and  pay  these  two  mortgage  debts, 
and  whether  or  not  the  clause  of  assumption  in  the  deed  from  Daggett  to 
Drury  truly  expressed  the  cpntract  between  the  parties  as  to  the  payment  of 
the  said  indebtedness. 
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From  a  carefal  consideration  of  the  testimony  I  hare  come  to  the  conclusion 
that  it  was  not  the  agreement  or  intention  of  Daggett  and  Drury  that  Drury 
should  assume  and  agree  to  pay  the  indebtedness  secured  by  these  two  mort- 
gages, and  that  the  clause  in  the  deed  to  him,  whereby  he  was  made  to  assume 
and  pay  them,  was  inserted  without  his  knowledge,  and  by  mistake  of  the 
attorney  who  prepared  the  deed.  My  reasons  for  this  conclusion  are:  Firaty 
that  the  preponderance  of  evidence  on  the  question  is  largely  in  favor  of  the 
defendant.  The  testimony  of  Daggett,  Whipple  and  the  defendant  Drury  on 
this  point  is  so  full  and  circumstantial  as  to  leave  almost  no  room  for  doubt  on 
the  question.  They  all  testify  unequivocally  that  it  was  expressly  understood 
that  Drary  was  not  to  assume  the  incumbrances,  or  either  of  them,  and  Drury 
said  that  he  bad  no  knowledge  of  the  assumption  clause  in  the  deed  to  him 
until  bis  attention  was  called  to  it  by  Mr.  E.  C.  Lamed,  in  April,  1877.  Second ^ 
there  was  no  motive  or  inducement  for  Daggett  to  exact  such  terms  from 
Drury,  his  grantee,  as  Daggett  had  not  assumed  or  agreed  to  pay  the  indebted- 
ness. There  was,  therefore,  no  reason  why  he  should  gratuitously  interest 
himself  in  securing  a  contract  from  Drury  for  the  benefit  of  the  mortgagee. 
Thirds  the  nature  of  the  transaction  weighs  heavily  against  the  probability 
that  any  sane  business  man  would  have  assumed  such  a  liability.  The  proof 
shows  that  Drury  exchanged  a  farm  in  Mercer  county,  this  state,  for  this  and 
two  other  pieces  of  heavily-incumbered  Chicago  real  estate;  that  the  transac- 
tion took  place  in  1876,  and  that  on  the  25th  of  July,  1878,  only  a  little  over 
two  years  after,  the  property  in  question  was  sold  under  the  decree  of  fore- 
closure on  the  first  mortgage  for  $28,000,  and  that  no  surplus  was  obtained  by 
soch  sale  to  apply  on  this  mortgage.  This  circumstance,  in  my  mind,  tends 
strongly  to  corroborate  the  testimony  of  Daggett,  Whipple  and  Drury,  that 
Drury  only  intended  to  purchase  the  equity,  but  did  not  intend  to  assume  the 
prior  indebtedness.  He  might  have  been  willing  to  give  his  farm  for  the 
chance  that  all  these  three  pieces  of  property  would  realize  something  over  and 
above  incumbrances,  but  it  is  hardly  reasonable  to  believe,  in  view  of  what 
most  have  been  its  then  value,  that  he  would  have  assumed  so  grave  a  responsi- 
bility as  to  make  himself  personally  liable  for  this  heavy  prior  indebtedness. 
It  is  true  that  Mr.  Hutchinson,  who  drew  the  deed  from  Daggett  to  Drury, 
testifies  that  he  muse,  from  the  course  of  business,  have  drawn  the  deed  accord- 
ing to  instructions,  and  would  not  have  inserted  this  assumption  clause  unless 
directed  to  do  so;  but  his  directions  may  have  come  from  some  one  who  had 
no  authority  in  the  premises,  or  who  was  acting  under  a  mistake  or  misunder- 
standing as  to  the  terms  of  the  contract. 

Two  questions  of  law  arise  upon  the  facts  in  this  case  as  I  now  find  them: 
Firsts  can  the  complainant  maintain  this  bill  solely  for  the  purpose  of  obtain- 
ing a  personal  decree  against  the  defendant  Drury,  assuming  that  he  did  agree 
to  pay  the  mortgage  debt  held  by  the  complainant?  Second.  It  app3aring  as 
an  admitted  fact  in  the  case,  as  it  is  alleged  in  the  bill  and  not  denied  in  the 
answer,  that  the  complainant  purchased  the  notes  secured  by  this  mortgage  in 
November,  1876,  for  value,  before  any  default  or  maturity  thereof,  and  after 
the  defendant  Drury  had,  by  the  deed  to  him  which  then  appeared  of  record, 
apparently  assumed  to  pay  this  mortgage  debt,  can  he  now  be  heard  to  say, 
as  against  this  complainant,  that  he  did  not  assume  such  payment?  In  other 
words,  must  the  court  presume  that  the  complainant  purchased  these  notes  upon 
the  faith  of  Drury's  assumption  and  agreement  to  pay  the  same? 
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§  721.  Jurisdiction  to  adJtidioaU  the  liability  qf  a ptirebaser  who  has  assumed 
the  mortgage. 

As  to  the  first  qaestion,  it  is  an  established  rule  that  when  a  court  of  equity 
has  once  obtained  jurisdiction  of  the  parties  and  subject-matter,  it  will  retain  it 
for  the  purpose  of  doing  complete  justice  between  the  parties.  The  bill  in  this 
cause  was  filed  for  a^foreclosure  of  the  mortgage  in  question.  The  citizenship 
of  the  parties  brought  the  subject-matter  within  the  jurisdiction  of  the  court. 
The  relief  prayed  was  such  as  the  court  was  adequate  to  give.  It  could  not 
only  award  a  decree  of  foreclosure  and  sell  the  mortgaged  property,  but  coald^ 
under  the  ninety-second  rule  in  eqiiity,  award  a  personal  judgment  against 
whoever  was  liable  for  any  deficiency  after  the  application  of  the  proceeds  of 
the  sale ;  and,  it  seems  quite  clear  to  me,  it  does  not  lose  that  jurisdiction  by 
the  fact  that  the  subject-matter  of  the  mortgage  has  been  sold  by  another 
decree  to  satisfy  a  prior  incumbrance.  The  court  can  now,  if  it  were  deemed 
necessary,,  enter  a  decree  of  foreclosure  and  direct  a  sale  of  the  mortgaged 
premises,  and,  after  a  saJe  for  a  nominal  amount,  could  give  a  personal  judg- 
ment for  the  deficiency;  but,  for  my  part,  I  do  not  deem  it  necessary  to  go 
through  an  empty  form  of  foreclosure  and  sale  to  ascertain  what  the  court 
knows  judicially  already,  that  the  mortgaged  property  will  furnish  no  fond  to- 
sitisfv  this  mortgage  debt. 

I  There  is,  however,  another  aspect  of  this  cause  upon  which  the  jurisdictioii 
of  the  court  to  enter  a  decree  on  the  merits  ol  this  cause  may  be  retained. 
The  complainant  seeks  by  his  bill  to  make  a  remote  grantee  of  Uie  mortgagor 
personally  liable  for  this  indebtedness.  In  a  number  of  cases  like  this,  where 
the  assumption  and  agreement  to  pay  the  mortgage  debt  were  declared  to  be  a 
part  of  the  purchase  money  or  consideration  for  the  deed  of  the  mortgaged 
premises,  the  courts  have  held  the  grantee  in  the  deed  liable,  on  the  ground 
t.!iat  be,  by  his  deed,  acknowledged  himself  to  hold  so  much  money  for  the  use 
of  the  mortgagee.  And  in  those  cases,  it  has  been  said,  a  suit  at  latv  could  be 
maintained  by  the  mortgagee  agsunst  the  grantee  of  the  mortgagor.  Burr  tt 
Beers,  24  N.  Y.,  187;  Ross  v.  Kenneson,  33  Mo.,  396;  Comstock  v.  Hitt,  37  K 
Y.,  450;  Thompson  v,  Thompson,  4  Ohio  St.,  333;  Sanford  «.  Hays,  19  Corast., 
594.  But  in  this  case  there  is  no  admission  that  the  assumption  of  the  mort- 
gage debt  is  a  part  of  the  consideration.  The  recital  of  the  deed  to  Drury  is  to 
the  eifect  that  he  assumes  and  agrees  to  pay  this  incumbrance.  lie  does  not 
admit  nor  declare  that  a  part  of  the  purchase  money  was  ta  be  paid  by  him 
(Drury)  in  payment  of  this  mortgage  indebtedness,  as  was  the  contract  in  many 
of  the  cases  I  have  cited,  so  that  this  case  is  brought  by  its  facts  more  directly 
within  the  rule  of  the  cases  adjudicated  in  Kew  Jersey  and  Massachusetts, 
which  hold  that  the  liability  of  the  grantee  of  the  mortgagor,  who  has  assumed 
the  mortgage  debt,  can  be  enforced  in  equity  by  an  application  of  the  principle 
of  equitable  subrogation.  From  these  various  considerations  I  have,  therefore^ 
no  difficulty  in  reaching  the  conclusion  that  the  court  still  has  jurisdiction  to 
pass  upon  the  question  of  Drury's  liability,  and  to  render  a  personal  decree 
against  him  if  justified  by  the  law  and  facts. 

As  to  the  second  question,  it  appears  from  allegations  in  the  bill  which  are 
not  denied  by  the  answer,  and  are  admitted,  that  the  complainant  purchased 
the  notes  secured  by  this  mortgage  for  a  valuable  consideration^  before  due,  and 
after  the  deed  from  Daggett  to  Drury  had  been  made;  and,  in  November,  1876, 
when  this  transaction^  by  the  vvell-settled  law  of  this  state,  where  this  transac- 
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tion  took  place,  and  all  the  parties  resided,  the  assumption  of  this  indebtedness 
by  Drary  inured  to  the  benefit  of  the  mortgagee,  and  could  be  enforced  by  him 
either  at  law  or  in  equity.    The  mortgagor  in  this  case  was  the  holder  of  these 
Botes;  that  is,  these  notes  were  given  to  be  negotiable,  made  payable  to  the 
^er  of  the  mortgagor,  and  the  mortgage  passed  with  the  notes  as  an  incident 
then  free  of  the  equities  between  the  original  parties. 
§  722.  Mistake  cannot  Im  set  up  against  a  honafde  holder  ofnegoticMe  paper. 
The  ease  of  Carpenter  v.  Longan,  16  Wall.,  271,  sustains  fully  the  doctrine 
which  I  have  laid  down  here,  that  the  parties  to  a  mortgage  cannot  set  up  a 
mistake  as  against  the  purchaser  of  the  notes  and  the  holder  of  the  mortgage 
debt    The  same  doctrine  was  affirmed  in  the  case  of  the  New  Orleans  Canal 
and  Banking  Co.  v.  Montgomery,  95  U.  S.,  16.    The  court  must  therefore  pre- 
same  that  when  the  complainant  purchased  these  notes  she  took  them  with 
knowledge  of  the  fact  that  the  defendant  Drury  had  assumed  and  agreed  to 
pay  them,  and  that  the  obligation  could  be  enforced  by  the  holder  of  the  notes. 
The  defendant  Prury  had  by  this  deed  made  himself,  apparently  at  least,  a  quasi 
party  to  the  notes.    He  had  agreed  to  assume  and  pay  these  notes,  and  thereby 
bad  given  them,  the  court  must  presume,  currency  in  the  market.    The  mort- 
gagee—  that  is,  the  bona  fide  holder  of  these  notes  —  is,  to  the  extent  of  this 
mortgage,  a  purchaser  of  the  mortgaged  premises.    Jones  on  Mortgages,  §  710 
(1st  ed.).     In  Pierce  v.  Faunce,  47  Me.,  507,  the  court  says:     "  A  mortgage  is 
ffo  tanio  a  purchase,  and  the  bona  fide  mortgagee  is  equally  entitled  to  protec- 
tion as  the  bona  fide  grantee.    So  the  assignee  of  a  mortgage  without  notice 
is  on  the  same  footing  with  a  bona  fide  mortgagee  in  all  cases.    The  reliance  of 
the  purchaser  is  upon  the  record,  and  when  that  discloses  an  unimpeachable 
title  he  receives  the  protection  of  the  law  as  against  unknown  and  latent  de- 
fects.   In  this  case  the  defendant  Drury  seeks  to  avoid  the  effect  of  the  assump- 
tion of  the  debt  on  the  ground  of  mistake,  and  the  case  seems  to  me  to  stand 
on  precisely  the  same  ground  that  it  would  occupy  if  he  had  filed  a  bill  in 
equity  to  reform  the  deed,  upon  the  ground  that  the  assumption  clause  was  in- 
serted in  it  by  mistake.     And  the  rule  is  well  settled  that  such  a  mistake  can- 
not be  rectified  to  the  prejudice  of  an  innocent  purchaser  for  value.    Story'is 
Eq,  Jar.,  §  165;  Luckman  v.  Wood,  69  111.,  329.    And  if  Drury  could  not  be 
allowed  to  reform  the  deed  by  direct  proceedings  for  that  purpose,  as  against 
ihtbona  fide  bolder  of  this  mortgage  and  notes  who  has  purchased  them  on 
the  faith  of  this  assumption  appearing  on  the  record,  it  is  equally  clear  that  he 
cannot  be  allowed  to  set  up  that  defense  in  this  cause.    I  therefore  conclude 
that  while,  as  between  Drury  and  Daggett,  this  clause  of  assumption  was 
wrongfully  inserted,  or  at  least  improperly  inserted,  in  the  deed,  yet  such  mis- 
take cannot  be  set  up  against  the  complainant,  who  has  purchased  these  notes 
on  the  faith  of  Drury's  apparent  assumption  of  them,  which  then  appeared  of 
record ;  and  I  also  hold  that  the  release  deed  made  by  Daggett  to  Drury  from 
this  aasamption  must  be  deemed   inoperative  as  against  complainant,  and 
the  decree  will  be  for  the  complainant  against  Drury  for  the  amount  of  the 
mortgage  debt.    The  case  shows  that  there  has  been  a  reference  to  the  master, 
and  a  report  made  on  it,  some  time  in  November  last,  of  the  amount  due  as 
stated  by  the  roaster,  and  I  give  a  personal  judgment  for  the  amount,  and  in- 
terest from  the  date  of  the  master's  report. 
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TWICHELL  V.  HEARS. 
(Circuit  Court  for  Illinois:  8  Bissell,  211-218.    187a) 

Opinion  by  Blodgett,  J. 

Statement  of  Facts. —  This  is  an  action  brought  on  an  alleged  promise  by 
defendant  to  pay  the  amount  of  a  trust  deed,  in  the  nature  of  a  mortgage, 
made  by  Austin  H.  Stowell  to  the  plaintiff  on  a  certain  lot  in  Highland  Park. 
The  proof  shows  that  Stowell  was  the  owner  of  the  lot  in  question,  and  had 
borrowed  of  the  plaintiff  $1,600,  which  was  secured  by  a  mortgage  on  the  lot; 
that  he  sold  the  lot  to  the  defendant  on  the  15th  day  of  April,  1875,  for  the 
sum  of  $3,025,  of  which  sum  the  mortgage  in  question  was  a  part.  The  deed 
from  Stowell  to  the  defendant  was  for  the  express  consideration  of  $3,025,  and 
contained  the  following  clause: 

^^  This  deed  is  given  subject  to  an  incumbrance  of  $1,575,  secured  by  a  deed 
of  trust,  dated  October  1,  1874,  of  which  $75  is  payable  in  one  year,  and 
$1,500  payable  in  two  years,  respectively,  from  the  date  hereof;  said  $1,500 
bearing  interest  at  the  rate  of  ten  per  cent,  per  annum,  payable  at  the  office  of 
Kirk  Hawes,  in  the  city  of  Chicago;  which  said  $1,576,  with  the  accrued  in- 
terest thereon  from  February  1,  1875,  to  April  15,  1875,  is  part  of  the  consid- 
eration above  named."  It  also  appears  from  the  evidence  that  the  defendant 
has  paid  one  year's  interest  on  this  incumbrance. 

§  723.  Circumstances  under  which  the  purchaser  of  an  equity  of  redemption 
heco7nes  personally  liable  for  the  mortgage  debt  to  the  mortgagee. 

The  defendant  insists  that  there  is  no  privity  of  contract  between  the  par- 
ties; that  the  mere  purchase  of  the  equity  of  redemption,  or  the  purchase  of 
the  property  subject  to  the  mortgage,  did  not  create  such  a  privity  of  contract 
between  him  and  the  mortgagee  as  authorizes  the  mortgagee  to  maintain  this 
action  against  him;  that  the  law  will  imply  no  promise  from  such  circumstances. 
The  rule  is  probably  as  contended  for  by  the  defendant's  counsel,  that  the  pur- 
chase of  an  equity  of  redemption  from  a  mortgagor  of  real  estate  does  not 
make  the  purchaser  personally  liable  to  the  mortgagee.  But  where  the  pay- 
ment of  an  outstanding  incumbrance,  created  by  the  grantor,  constitutes  part 
of  the  purchase  money,  ^he  law  implies  an  undertaking  by  the  purchaser  to  pay 
it,  and  the  mortgagee  may  recover  in  assumpsit.  The  legal  effect  of  the  trans- 
action is,  to  leave  the  portion  of  the  purchase  money  represented  by  the  in- 
cumbrance in  the  hands  of  the  purchaser  for  the  purpose  of  paying  the 
incumbrance,  and  the  promise  being  made  for  the  benefit  of  the  holder  of  the 
incumbrance,  he  may  maintain  an  action  to  enforce  it.  This  is  amply  sustained, 
I  think,  by  Burr  v.  Beers,  24  N.  Y.,  178;  Comstock  v.  Hitt,  37  III.,  542;  Garn- 
sey  V.  Kogers,  47  N.  Y.,  234;  Thompson  v,  Thompson,  4  Ohio  St.,  833;  Cum^ 
berland  v,  Codrington,  3  Johns.  Ch.,  229.  There  is  also  a  series  of  cases  in  the 
Pennsylvania  state  courts  to  the  same  effect;  but  perhaps  they  would  not  be 
considered  so  much  in  point  as  the  cases  I  have  quoted,  from  the  fact  that  they 
make  no  distinction  between  law  and  equity  in  that  state,  and  many  of  the 
English  cases  proceed  upon  the  assumption  that  while  there  may  not  be  a 
remedy  at  law,  there  would  be  one  in  equity.  But  the  cases  I  have  cited  are 
those  where  the  principle  is  broadly  laid  down  as  I  have  assumed  it  —  that  an 
action  at  law  may  be  maintained  where  the  mortgage  forms  part  of  the  con- 
sideration. The  rule  in  this  state  is  stated  by  Justice  Breese,  in  Comstock  v. 
Hitt,  supra^  and  I  think  very  happily  and  tersely  stated :  "  Taking  a  deed  sub- 
ject to  an  outstanding  mortgage  creates  no  personal  liability  of  the  grantee  to 
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pay  off  the  mortgage,  unless  he  has  especially  agreed  to  do  so,  or  the  amount 
of  the  mortgage  has  been  deducted  from  the  purchase  price.  When  the  pay- 
ment of  an  outstanding  mortgage  is  a  part  of  the  purchase  price  of  the  land, 
the  law  will  imply  an  agreement  to  pay  it." 

The  parol  evidence  and  the  deed,  in  this  case,  both  show  that  the  payment  of 
the  mortgage  was  a  part  of  the  consideration  which  the  defendant  agreed  to 
pay  for  the  land  sold  him  by  Stowell,  which  facts  bring  this  case  clearly  within 
the  rule  laid  down  by  the  supreme  court  of  this  state,  which  1  have  just  quoted. 
So,  too,  Chancellor  Kent,  in  Cumberland  v.  Codrington,  supray  says:  "The 
leaving  of  so  much  money  in  the  hands  of  the  purchaser  for  the  use  of  the 
mortgagee  would  seem  to  be  a  sufficient  ground  for  a  suit  at  law  by  the  mort- 
gagee." Other  authorities  to  the  same  point  undoubtedly  exist,  but  it  seems  to 
me  that  these  are  sufficient  to  dispose  of  this  case.  There  will  be  a  finding  for 
the  plaintiff. 

§  7Si.  Purchase  not  subject  to  mortg^age.— Where  A.,  the  owner  of  land,  was  under  obliga- 
tions to  conyey  a  certain  proportion  of  it  to  actual  settlers,  and  granted  a  part  of  it  to  M., 
*' subject,  however,  to  the  condition  that  the  said  M.,  the  grantee,  shall  perform  his  part  of  the 
settling  duties  in  proportion  to  the  land  conveyed,"  and  M.  mortgaged  *'  the  same  this  day  con- 
veyed to  me  by  A.  as  by  his  deed,  reference  thereto  being  had,*'  and  subsequently  conveyed 
the  necessary  lots  to  the  settlers,  the  lots  so  conveyed  were  held  not  to  be  subject  to  the  mort- 
gage.   Foxcroft  V,  Mallett,**  4  How.,  855. 

g  72o.  A  mortgagee  has  a  right  in  eqnity  to  reeorer  the  amount  of  his  mortgage  debt 
Against  a  subsequent  grantee  who  has  assumed  the  payment  of  it  Hayden  t;.  Snow,  9  Biss., 
511  ($(g  1095-1097). 

^  72ft.  Recital  that  purchaser  assames  the  mortgage.--  An  innocent  purchaser  for  value 
of  mortgage  notes  has  a  right  to  rely  upon  recitals  in  a  deed  from  the  mortgagor  to  his  subse- 
quent grantee  by  which  the  latter  assumes  the  mortgage  debt.    Ibid, 

§  727.  A  mortgagee  of  a  term  of  years  who  has  not  taken  possession  is  not  to  be  oonsid* 
ered  as  a  complete  assignee,  and  is  not  chargeable  with  the  real  covenants  of  the  assignor. 
Calvert  v.  Bradley,  16  How.,  580,  598. 

XYL  Assignment  of  Mobtgaoes. 

SnofART  —  Assignment  of  legal  estate,  g§  728,  729.—  Who  ean  complain  of  separation  of  note 
and  mjortgage^  g  730.— w4Mt(/nee  of  mortgage  securing  a  negotiable  note^  §  781.—  Svbjeet 
to  existing  equities^  §  782. 

§  7S8.  An  assignee  of  a  mortgage  cannot  recover  in  ejectment  unless  he  is  assignee  of  the 
legal  estate,  and  not  a  mere  equitable  assignee.    Cottrell  v,  Adams,  g§  788,  784. 

§  729*  An  assignment  which  merely  gives  the  assignee  power  to  foreclose  is  not  an  assign- 
ment of  the  legal  estate  and  consequently  does  not  enable  him  to  maintain  ejectment.    Ibid. 

§  780.  No  one  but  the  holder  of  the  mortgage  note  can  complain  that  the  note  has  been 
eeparated  from  the  mortgage,  or  the  mortgage  from  the  note.  The  mortgagor  is  not  entitled 
to  any  relief  in  eqnity  on  this  account.    Matthews  v,  Warner,  §§  735-787. 

g  7S].  The  assignee  of  a  mortgage  securing  a  negotiable  note,  taking  it  in  good  faith  before 
maturity,  takes  it  free  from  any  equities  existing  between  the  original  parties.  Duress  is  not 
available  as  a  defense  on  the  foreclosure  of  such  a  mortgage.    Beals  v,  Neddo,  §  788. 

g  782.  The  rule  that  the  assignee  of  a  bond  and  mortgage,  which  are  merely  choses  in  action, 
taken  them  subject  to  existing  equities,  is  limited  in  its  application  to  such  equities  only  as 
existed  between  the  mortgagor  and  mortgagee,  and  is  not  extended  to  those  existing  between 
the  mortgagee  and  third  persons.  A  secret  assignment  of  a  mortgage  is  not  good  against  a 
subsequent  assignee  of  the  same  mortgage  for  full  value  and  without  notice.  Porter  v.  King, 
i  799 

[Nones.—  See  §S  740-750.] 
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COTTKELL  v.  ADAMS. 
(CiTcnit  Court  for  Illliiois:  2  BisseU,  851-853.    1870.) 

Statement  of  Facts. —  Adaras  executed  a  Bote  to  a  railroad  company,  and 
secured  it  by  a  mortgage  upon  the  property  which  is  the  subject  of  this  suit. 
The  note  and  mortgage  were  assigned  to  plaintiff,  and  he  brought  this  actioii 
of  ejectment  upon  the  mortgage.  The  question  was  whether  the  suit  could 
be  sustained  on  the  assignment 

§  733.  An  assignee  of  a  mortgage  eannot  maintain  yeotm&nt  uj^n  his  align- 
ment unless  it  conveys  to  him  the  legal  title. 

Opinion  by  Blodgett,  J. 

The  only  question  to  be  decided  is,  whether  this  assignment  is  such  a  grant 
of  the  fee  of  the  mortgaged  premises  as  authorizes  the  assignee  to  maintain  an 
action  of  ejectment  for  the  recovery  of  the  premises  conveyed. 

The  rule  is  well  settled  that  a  mortgagee  can  maintain  ejectment,  after  con- 
dition broken,  for  the  recovery  of  the  mortgaged  premises;  but  when  an  assignee 
attempts  to  exercise  the  rights  of  the  mortgagee,  it  seems  to  me  he  must  if  he 
would  attempt  to  recover  the. possession  of  the  premises  by  ejectment,  show  a 
■conveyance  or  grant  to  himself  of  the  estate  which  he  seeks  to  recover.  And 
I  do  not  think  that  this  assignment  is  a  grant  of  the  fee  in  the  land  —  the  mort- 
gaged premises.  It  authorizes  the  holder  or  assignee  to  proceed  and  foreclose 
the  mortgage,  or  to  take  any  other  remedy  at  law  or  equity.  Now  there  is  no 
grant  of  the  fee,  and  it  is  well  settled  that  no  person  can  recover  possession  in 
•ejectment  unless  he  shows  that  he  is  entitled  to  the  estate  which  he  describes 
in  his  declaration.  He  has  an  equitable  interest  ia  the  mortgage  as  assignee  of 
the  debt  thereby  secured. 

§  784«  Assignment  not  svfficient  to  convey  legal  title. 

But  does  the  legal  estate  pass  by  the  terms  of  the  assignment?  It  seems  to 
me  not.  There  are  no  words  of  grant.  There  are  no  words  by  which  it  would 
appear  that  the  assignor  intended  to  convey  the  mortgaged  premises  themselves 
to  the  assignee.  He  simply  authorizes  and  empowers  the  holder  of  this  bond, 
^^at  any  time,  in  case  said  company  shall  fail  to  perform  any  of  the  foregoing 
stipulations  by  neglecting  to  pay  either  principal  or  interest  on  this  bond  when 
the  same  shall  become  due,  to  proceed  and  foreclose  the  said  mortgage,  or 
to  take  such  other  legal  remedy  on  said  note  and  mortgage  against  said  mort- 
gagee or  against  said  company,  on  its  bond  or  on  both,  as  shall  seem  proper 
and  expedient  to  said  bolder  thereof."  Before  ejectment  can  be  maintained 
for  the  possession  of  the  property,  there  must  be  an  investiture  of  the  legal  estate 
in  the  plaintiff.    I  shall,  therefore,  be  compelled  to  find  for  the  defendant. 

MATTHEWS  v.  WARNER. 
(Circuit  Court  for  Massachusetts:  6  Federal  Reporter,  461-488.    1881.) 

Opinion  by  Lowell,  J. 

Statement  of  Facts. —  This  bill,  filed  in  December,  1877,  alleges  that  the 
plaintiff,  Virginia  B.  Matthews,  of  New  York,  was,  on  the  1st  of  January, 
1877,  and  for  a  long  time  before  and  after,  the  owner  of  one  hundred  and  fifty 
bonds  of  the  Memphis  &  Little  Rock  Railroad,  and  of  fifty  bonds  of  the 
Carolina  Central  Railroad,  of  $1,000  each,  giving  the  numbers;  that  they  were 
her  separate  property;  that  some  person  to  her  unknown,  and  without  her 
consent,  authority  or  knowledge,  placed  these  bonds  in  the  hands  of  Warner 
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&  Smith,  of  Boston,  the  defendants;  that  Warher  &  Smith,  as  the  plaintiff  is 
informed  and  belieVes,  claim  to  hold  the  bonds  as  lawfully  pledged  to  them  to 
secure  some  debt  or  demand  to  her  unknown,  and  intend  to  sell  them  at  auction ; 
that  the  defendants  sometimes  claim  that  the  bonds  were  pledged  to  them  by 
the  plaintiff's  husband,  Edward  Matthews;  but,  if  so,  he  bad  no  authority  so 
to  pledge  them,  and  that  the  defendants,  when  they  received  the  bonds,  knew 
that  they  were  her  property;  and  that  if  these  bonds  were  so  received  by  the 
defendants  it  was  without  consideration,  or  upon  a  contract  void  in  law ;  that 
the  defendants  have  refused  to  surrender  the  bonds  to  the  plaintiff. 

The  defendants  answered  that  they  held  a  bond  of  Edward  Matthews  for 
$250,000,  secured  by  mortgage  upon  real  estate  in  the  city  of  New  York,  as 
security  for  the  notes  of  Nathan  Matthews,  a  brother  of  Edward,  exceeding 
$200,000;  that  Edward  was  desirous  of  obtaining  a  surrender  of  this  bond  and 
mortgage,  and  delivered  to  them  the  railroad  bonds  March  6, 1877,  in  consid- 
eration of  such  surrender.  They  state  fully  the  circumstances  of  this  transac- 
tion, and  annex  to  their  answer  a  written  agreement  between  them  and  Nathan 
and  Edward  Matthews  concerning  the  same.  They  allege  that  Edward 
Matthews  is  the  real  party  plaintiff,  and  that  the  title  of  Virginia  B.  Matthews 
is  nominal  and  colorable. 

The  plaintiff  amended  her  bill,  and  set  up  the  same  facts  in  respect  to  the 
exchange  of  the  railroad  bonds  for  the  bond  and  mortgage  which  had  been 
stated  in  the  defendants'  answer,  and  averred  that  the  bond  and  mortgage 
were  given  as  security  for  certain  notes  of  Edward  Matthews  which  were  void 
for  usury  by  the  laws  of  New  York,  where  they  were  delivered  and  negotiated ; 
that  the  defendants  held  the  bond  and  mortgage  as  trustees  for  one  Thomas 
Upham  and  his  creditors;  that  before  the  agreement  for  the  exchange  was 
made,  Nathan  Matthews  falsely  represented  to  Edward  that  Thomas  Upham, 
or  the  defendants,  held  $200,000  of  the  notes  of  Edward,  for  which  the  bond 
and  mortgage  were  given  as  collateral ,  that,  when  the  exchange  was  made,  the 
defendants  and  their  attorney  falsely  made  a  similar  statement;  whereas,  in 
fact,  Upham  and  the  defendants,  as  his  trustees,  held  the  bond  and  mortgage 
as  security  for  the  notes  of  Nathan,  only  excepting  one  note,  of  $5,000,  which 
had  been  indorsed  by  Edward  for  the  accommodation  of  Nathan,  which  was 
not  one  of  the  notes  intended  to  be  secured  by  said  bond  and  mortgage;  that 
Edward  was  induced  by  these  false  representations  to  assent  to  the  transfer  of 
the  bond  and  mortgage  to  Upham,  and  to  the  exchange  of  the  railroad  bonds 
for  this  original  security.  It  repeats  that  the  whole  transaction  was  void  for 
usury,  and  adds  that  the  mortgage  had  become  of  no  value  (meaning  by  the 
depreciation  of  real  estate)  before  the  exchange  was  made.  To  the  amended 
bill  an  appropriate  answer  was  filed,  denying  fraud  and  knowledge,  and  insist- 
ing on  the  validity  of  the  transaction. 

The  evidence  tends  to  show  that  the  bonds  in  controversy  were,  at  one  time, 
the  property  of  Edward  Matthews,  and,  excepting  fifty  per  cent,  of  the  Mem- 
phis &  Little  Rock  bonds,  the  title  to  which  is  not  traced,  were  a  part  of  a 
larger  namber  by  him  assigned  to  his  brother,  Watson  Matthews,  in  trust  for 
Mrs.  Matthews,  his  wife,  the  now  plaintiff,  as  security  for  an  indebtedness,  the 
amount  of  which  is  not  stated,  of  the  husband  to  the  wife,  and  that  they  were 
afterwards  sold  at  auction  by  the  trustee,  and  bought  in  by  J.  Brandon 
Matthews,  the  plaintiff's  son,  for  her  account.  All  this  time  the  bonds  were  in 
the  bands  of  pledgees,  and  there  was  no  delivery  of  them  to  Mrs.  Matthews^  and 
no  notice  to  the  holders,  but  the  transfers  were  on  paper  only.  Afterwards,  bv 
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some  person  unknown,  a  part  of  the  Carolina  Gentral  bonds  were  redeemed, 
and  were  put  in  the  safe  of  a  deposit  company  which  was  hired  by  Mrs. 
Matthews,  and  of  which  she  and  her  son  had  keys,  but  her  husband  had  none. 
Other  bonds  were  placed  in  the  same  safe  from  time  to  time.  "Whenever 
Edward  Matthews  wished  to  sell  or  pledge  any  of  these  bonds  he  did  so,  his 
son  furnishing  them  on  demand.  Others  were  afterwards  substituted,  and  then 
again  used  as  Edward's  occasions  might  require,  and  so  on. 

"Where  the  money  came  from  that  Edward  had  borrowed  of  his  wife  does 
not  appear,  and  there  is  no  evidence  that  the  bonds  were  her  separate  property, 
except  as  that  is  to  be  inferred  from  the  general  statement  that  they  were  hers. 
Mrs.  Matthews  was  not  examined  as  a  witness.  Books  which  were  kept  for 
her  by  the  clerk  of  Mr.  Matthews  are  not  produced.  The  witnesses,  except  to 
the  paper  title,  are  Edward  Matthews  and  his  son,  who,  having  given  these 
bonds  to  the  defendants,  testify  that  they  had  no  authority  to  do  so.  It  was 
not  seriously  denied,  in  the  argument  of  the  counsel  who  closed  the  case,  that 
the  facts  show  full  authority  for  Edward  Matthews  to  deal  with  all  the  bonds 
in  his  wife's  safe  as  he  chose;  nor  could  it  be  denied  with  any  hope  of  success. 
It  seems,  then,  that  the  witnesses  who  testified  to  the  want  of  authority  must 
have  intended  to  say  merely  that  there  was  no  express  authority.  There  was 
as  much  right,  to  take  the  bonds  out  of  the  safe  as  there  ever  was  to  put 
them  in. 

§  736.  Ct7*cufnstanee9  under  which  a  mortgagor  is  not  entitled  to  relief  on 
account  of  a  perverdo7i  of  the  securities  to  other  purposes. 

To  my  mind  the  evidence  proves  more  than  a  right  by  Edward  to  use  the 
bonds.  It  proves  that  they  were  his  for  all  purposes  for  which  he  chose  to  use 
them.  The  case,  therefore,  must  be  decided  upon  the  amended  bill,  which 
alleges  that,  considered  as  a  contract  and  dealing  with  Edward  Matthews  him- 
self, the  defendants  have  no  title.  The  contention  from  this  point  of  view  is 
that  Edward  Matthews  was  mduced  by  the  fraud  of  his  brother  to  consent,  as 
he  did  consent,  in  writing,  to  the  assignment  of  the  bond  and  mortgage  to 
Upham,  and  that  Upham  had  knowledge  of  the  fraud;  or  that  the  mort- 
gage was  void  because  it  was  given  to  secure  notes  tainted  with  usury;  or 
that,  being  given  to  secure  certain  notes,  it  was  of  no  value  when  separated 
from  them.  It  is  clear  that  Upham  had  lent  a  great  deal  of  money  to  Nathan 
Matthews,  and  that  he  held  valuable  securities  for  its  repayment,  which  he 
surrendered  in  exchange  for  the  bond  and  mortgage  of  Edward  Matthews;  and 
that  he  had  no  notice  or  knowledge  of  any  dealings  between  the  brothers 
which  would  injuriously  aflfect  his  title.  Upon  the  preponderance  of  evidence 
I  find  that  Edward  made  the  mortgage  with  knowledge  that  it  was  to  be  used 
to  secure  whatever  debts  Nathan  owed  Upham ;  or  that  it  was  so  made  and 
assigned  that  Upham  had,  as  against  Edward,  the  right  to  believe  so. 

The  alleged  fraud  does  not  attack  the  mortgage  itself,  but  only  the  assign- 
ment of  it  to  Upham.  It  was  given,  according  to  this  theory,  to  secure  certain 
notes,  and  the  fraud  consisted  in  a  false  statement  that  Nathan  would  assign 
with  it  a  corresponding  amount  of  the  notes;  whereas  he,  in  fact,  negotiated 
those  notes  to  other  persons,  thus  creating  a  double  liability.  But  the  mort- 
gage itself,  having  been  lawfully  given  for  the  notes,  unless  avoided  by  usury, 
stands  as  their  security.  Edward  Matthews  is  in  bankruptcy,  and  the  notes  are 
still  outstanding,  unpaid,  to  a  greater  amount  than  $200,000.  Therefore,  the 
only  persons  who  can  at  present  complain  that  the  mortgage  has  been  sepa- 
rated from  Jbho  notes  are  the  holders  of  them.    Neither  Edward  Matthews  nor 
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his  wife  have  an  equity  apart  from  these  holders;  and,  if  they  can  maintain  a 
bill,  can  only  do  so  by  making  these  persons  parties,  and  by  asking  fora  wholly 
different  jrelief  from  that  which  the  plaintiff  now  asks. 

§  736.  Hide  in  equity  as  to  relief  on  the  ground  of  usury.  Party  setting  it 
up  must  repay  the  money  actually  lent 

Were  the  bond  and  mortgage  wholly  void,  from  the  beginning,  for  usury? 
If  they  were,  I  should  incline  to  think  Edward  Matthews  estopped  to  show  it; 
bat,  at  all  events,  one  who  asks  relief  in  equity  on  this  ground  must  first  offer 
to  repay  the  money  actually  lent.  As  a  general  proposition  this  is  admitted; 
bat  there  is  a  statute  in  New  York  which  authorizes  the  borrower  to  obtain 
sach  a  surrender,  in  equity,  without  payment.  This  statute  is  so  strictly  con- 
strued that  it  has  been  held  not  to  a'pply  to  an  assignee  in  bankruptcy  of  the 
borrower  (Wheelock  v.  Lee,  13  Abb.  Pr.  (N.  S.),  64;  S.  C,  64  K  Y.,  242),  nor 
tea  purchaser  of  an  equity  of  redemption  of  land  upon  which  there  is  an 
usurious  mortgage.  Bissell  v.  Kellogg,  65  N.  Y.,  432.  It  seems  to  me,  how- 
ever, that  if  a  borrower  pledges  the  property  of  a  third  person  for  his  debt, 
that  person  must  be  so  far  identified  with  the  borrower  as  to  have  all  his  rights 
at  law  and  in  equity.  If  I  say  that  Mrs.  Matthews  is  only  a  nominal  holder 
for  her  husband,  bound  by  his  obligations  in  respect  to  the  property,  how  can 
I  refuse  her  the  same  rights  which  he  would  have  to  the  same  property? 

§  737.  statute  of  a  state  does  not  bind  a  court  of  equity  out  of  the  state. 

However  this  may  be,  the  statute  of  New  York,  which  authorizes  a  borrower 
to  obtain  a  cancellation  of  securities  without  payment,  cannot  bind  a  court  of 
equity  out  of  the  state,  and  does  not  undertake  to  do  so.  When  a  borrower 
comes  into  equity  in  Massachusetts,  or  in  the  circuit  court,  he  must  do  equity, 
as  understood  by  the  court  in  which  he  sues.  If,  then,  the  defendants  held  the 
Dotes  for  w^hich  the  bond  and  mortgage  are  said  to  have  been  given,  and  if  they 
were  so  given,  there  could  be  no  redemption  without  payment.  For  these  rea- 
sons the  complainant  is  not  entitled  to  the  relief  which  she  seeks.  Bill 
dismissed)  w^ith  costs. 

BEALS  V.  NEDDO. 
(Circuit  Court  for  Kansas:  1  McCrary,  206-208.    1880.) 

Opinion  by  Fostee,  D.  J. 

Statement  of  Facts. —  The  plaintiff,  Charles  L.  Beals,  filed  his  bill  in  equity 
against  the  defendants,  A.  P.  Neddo  and  Louisa  Keddo,  his  wife,  for  a  decree  of 
foreclosare  of  a  certain  mortgage  made  by  said  defendants,  on  February  1, 1876, 
on  one  hundred  and  sixty  acres  of  land  in  Shawnee  county,  the  same  then 
and  now  being  the  homestead  of  defendants,  which  mortgage  was  made  to  J. 
II.  Fairbanks  to  secure  a  negotiable  promissory  note,  for  the  sum  of  $1,500, 
bearing  even  date  therewith,  and  payable  three  years  after  date.  Before  the 
maturity  of  said  note,  and  on  March  27,  1877,  the  said  Fairbanks  indorsed  said 
note  and  assigned  said  mortgage  for  a  valuable  consideration  to  this  plaintiff, 
who  had  no  notice  of  any  infirmities  in  said  papers,  or  of  any  equities  against 
the  same. 

Louisa  Neddo  sets  up  in  her  answer  to  plaintiff's  bill  that  she  was  induced  to 
sign  said  mortgage,  as  also  the  note,  under  threats  of  personal  violence  from 
her  husband,  said  A.  P.  Neddo;  and  that  by  reason  of  said  duress  she  never 
gave  her  voluntary  consent  to  said  contract,  and  that  the  said  mortgage  is  null 
and  void.  The  evidence  tends  to  show  that  on  the  day  of  the  execution  of  the 
paper  by  Mri.  Ned(Jo,  her  husband  threatened  that  if  she  did  not  sign  said 
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mortgage  he  would  cat  her  throat;  that  at  the  same  time  he  made  the  threat 
he  had  in  his  hand  a  large  pocket-knife,  and  the  threats  were  made  in  the  pres- 
ence of  a  grown  son  and  daughter  of  Mrs.  Neddo;  that  shortly  afterwards,  ia 
a  few  minutes,  the  notary  came  into  the  room  with  the  papers,  and  Mrs.  Neddo 
signed  and  acknowledged  the  same  in  his  presence;  that  there  was  nothing  in 
her  appearance  or  manner  to  excite  the  suspicion  of  the  notary,  or  cause  him 
to  think  she  was  acting  under  duress  or  excitement^  that  the  money  was  bor- 
rowed and  used  mainly  to  pay  off  a  prior  mortgage  on  said  homestead  given 
by  defendants. 

The  constitution  of  the  state  (section  9,  article  15)  and  statute  (Gen.  St.,  473, 
§  1)  provide  that  the  homestead  shall  not  be  alienated  without  the  joint  con- 
sent of  husband  and  wife.  The  constitutional  and  statutory  provision  makes 
the  consent  of  both  husband  and  wife  necessary  to  the  validity  of  the  convey- 
ance, and  if  the  consent  of  either  is  wanting,  the  deed  or  mortgage  is  illegal 
in  toto^  and  gives  no  title  or  lien  whatever  on  the  premises.  In  this  respect  it 
seems  to  change  the  common  law  rule,  which  would  only  invalidate  the  instru- 
ment so  far  as  the  party  signing  under  duress  was  concerned,  and  it  results  that 
the  husband  is  equally  benefited  with  the  wife  under  this  defense,  if  it  prevails, 
although  he  is  the  only  party  in  fault.  If  the  constitution  and  statute  are 
susceptible  of  construction  permitting  such  defense,  and  the  supreme  court  of 
this  state  appear  to  so  hold  in  Anderson  v,  Anderson,  9  Kan.,  112,  and  Helm  v. 
Helm,  11  Kan.,  19,  it  is  probably  predicated  upon  the  ground  that  the  husband 
is  the  agent  of  the  grantee  in  procuring  the  signature  of  the  wife  to  the  con- 
veyance, and  is  bound  by  his  acts.  Bank  v,  Copeland,  18  Md.,  305.  In  any 
event,  it  is  a  defense  which  defendants,  for  the  purpose  of  saving  their  home- 
stead, have  a  great  inducement  to  make,  and  once  made,  a  grantee,  however 
innocent  and  however  honajide  he  has  acted,  is  very  much  at  a  disadvantage. 

The  wife  has,  and  in  justice  ought  to  have,  the  right  to  protect  her  home 
against  an  improvident  husband;  but  she  should  assert  her  right,  so  far  as  pos- 
sible, in  a  manner  not  to  deceive  and  defraud  parties  purchasing  or  loaning 
money  on  Iho  homestead  in  good  faith.  Of  what  occurs  in  the  privacy  of  the 
family  circle  he  can  know  but  little  or  nothing.  The  wife  signs  the  paper  in 
the  presence  of  the  notary,  and  acknowledges  the  execution  to  be  her  volun- 
tary act,  and  makes  no  sign  of  dissatisfaction.  The  grantee  pays  the  purchase 
money  or  makes  the  loan,  entirel}''  unconscious  of  any  defect  in  the  convej^- 
ance,  and  after  the  lapse  of  years  the  wife  asserts  her  rights  to  annul  the  con- 
tract. It  is  a  defense  which,  under  many  circumstances,  does  not  present 
equities  superior  to  those  of  the  grantee.  It  opens  wide  the  door  for  collusion 
between  husband  and  wife  to  defraud  the  unsuspecting  purchasers;  and  courts 
of  equity  in  any  case,  before  declaring  such  a  conveyance  void,  ought  to  require 
the  wife  to  make  a  clear  and  plain  showing  of  fraud  or  duress,  and  that  she  is 
not  guilty  of  collusion,  laches,  or  fault  on  her  part. 

§  738.  Duress  is  not  availahle  as  a  defense  on  the  foreclosure  of  a  mortgage^ 
when,  A  mortgage  securing  a  negotiable  note,  if  assigned  before  maturity,  is  free 
of  equities  as  weU  as  the  note. 

Whether  the  evidence  for  the  defendants  in  this  case  makes  such  a  showing 
I  need  not  discuss,  for  it  is  settled  by  the  supreme  court  of  the  United  States 
that  this  defense  is  not  available  against  the  purchaser  of  the  note  and  mort- 
gage before  maturity,  for  value,  and  without  notice-  The  doctrine  is  old  and 
indisputable  that  the  holder  of  negotiable  paper,  before  maturity  and  without 
notice,  takes  it  clear  of  equities  between  the  original  parties,  and  neither  fraud 
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nor  duress  would  invalidate  it  in  his  hands./  See  Clarke  v.  Pease,  41  N.  H., 
425,  where  this  matter  is  fully  discussed  and  authorities  cited ;  also,  Hogan  v. 
Moore,  48  6a.,  162.  So,  also,  is  the  doctrine  that  a  purchaser  by  deed  of  real 
estate  without  notice,  may  rely  upon  the  record,  and  will  take  the  title  free  of 
equities  between  the  original  parties.  Boone  v.  Chiles,  10  Pet.,  210;  Deputy 
V.  Stapleford,  19  Cal.,  305;  1  Story's  Eq,  Jur.,  64,  434,  436.  The  question 
whether  the  purchaser  in  good  faith  of  a  promissory  note  before  maturity,  who 
takes  an  assignment  of  a  mortgage  securing  the  same,  takes  the  security  as  the 
note  free  of  equities,  is  one  upon  which  there  is  some  conflict  among  the  de- 
cided cases,  but  the  great  weight  of  authority  is  to  the  affirmative.  It  is  suflB- 
cient  for  this  court  that  the  supreme  court  of  the  United  States  has  so  held. 
The  security  is  but  an  accessory  to  the  debt  and  follows  the  note,  and  takes 
the  same  character.  Carpenter  v.  Longan,  16  Wall,  271,  275;  Sawyer  v. 
Prickett,  19  Wall.,  147;  1  Jones  on  Mort.,  §  834  and  cases  cited.  It  follows 
that  the  plaintiff  is  entitled  to  his  decree  as  prayed  for  in  his  bill. 

PORTER  V.  KING. 
(District  Ck)urt  for  Pennsylvania:  1  Federal  Reporter,  755-761.     1880.) 

Opinion  by  Acheson,  J. 

Statement  of  Facts. —  This  controversy  concerns  a  bond,  and  mortgage  se- 
coring  the  same,  bearing  date  March  3,  1877,  from  Hamilton  Lacock  and  wife 
to  S.  B.  W.  Grill,  who  was  adjudicated  a  bankrupt,  November  28,  1877.  The 
bond  is  conditioned  for  the  payment  of  the  sum  of  85,200  in  two  years  from 
(late  with  interest  payable  semi-annually.  The  mortgage  is  upon  real  estate 
in  Allegheny  City,  and  was  recorded  April  3, 1877,  in  Mortgage  Book,  vol.  225, 
p.  485.  These  securities  were  found  by  W.  D.  Porter,  the  assignee  in  bank- 
ruptcy of  Gill,  among  the  papers  of  the  latter,  and  were  taken  possession  of 
by  the  assignee.  Rev.  Matthew  M.  Pollock,  one  of  the  defendants,  claims  to 
be  the  assignee  for  value  of  §1,000  of  said  mortgage  by  an  assignment  from 
Gill  dated  April  9,  1877,  and  to  enforce  his  claim  instituted  legal  proceedings 
against  the  assignee  in  bankruptcy.  The  other  defendant,  William  C-  King» 
claims  to  bo  the  purchaser  and  assignee  for  value  of  the  whole  of  said  bond 
and  mortgage  by  assignment  from  Gill,  dated  April  12,  1877,  and  to  enforce 
his  claim  filed  a  bill  in  this  court  against  the  assignee  in  bankruptcy.  The  lat- 
ter thereupon  filed  his  bill  in  this  case,  praying  inter  alia  that  the  defendants 
might  interplead  in  respect  to  said  bond  and  mortgage  and  settle  their  conflict- 
ing claims.  The  defendants  having  severally  answered  the  bill,  there  was  a 
decree  of  interpleader  and  an  issue  was  formed  between  them.  The  case  was 
eventoally  heard  upon  a  master's  report,  and  exceptions  thereto,  and  the  testi- 
mony taken  by  him. 

The  material  facts  are  as  follows:  The  bond  and  mortgage  in  question  were 
given  by  Hamilton  Lacock  and  wife  to  Gill,  for  money  borrowed  to  pay  off 
another  mortgage  against  the  Lacocks,  held  by  Mrs.  Eliza  Lewis.  Prior  to 
making  the  mortgage.  Gill  told  Hamilton  Lacock  he  was  getting  the  money 
from  King,  and  he  informed  him  he  had  got  it  from  King.  Gill  paid  off  the 
Lewis  mortgage,  and  therefore  there  is  no  question  as  to  the  liability  of  La- 
cock and  wife  upon  the  mortgage,  the  subject  of  this  controversy.  This  mort- 
gage bears  date  March  3d,  and  was  acknowledged  March  8th,  and  was  left  for 
record  April  3,  1877.  About  March  13,  1877,  the  Rev.  Matthew  M.  Pollock 
gave  to  Gill  $1,000  to  be  invested  in  a  mortgage.    No  particular  mortgage  was 
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then  mentioned,  but  in  a  few  days  thereafter  Pollock  called  on  Gill  for  an  as- 
signment, when  Gill  said  he  would  send  it  by  mail,  and  mentioned  the  prop- 
erty the  mortgage  was  on  and  its  amount,  which  statements  corresponded  with 
the  assignment  afterwards  sent  to  Pollock.  On  April  9,  1877,  Gill  mailed  to 
Pollock,  whose  postofflce  address  was  Jolly,  Ohio,  a  written  assignment  bear- 
ing that  date  and  executed  under  the  hand  and  seal  of  Gill.  This  paper,  after 
reciting  a  mortgage  from  Hamilton  Lacock  and  wife  to  S.  B.  W.  Gill,  dated 
March  3,  1877,  recorded  in  Mortgage  Book,  vol.  227,  p.  151,  for  $5,200,  with  a 
brief  but  correct  description  of  the  premises,  assigns  to  Pollock  "  $1,000  of  the 
money  secured  by  the  above  stated  mortgage  with  interest  thereon  from 
March  30,  1877."  This  assignment  reached  Pollock  in  due  course  of  mail,  to 
wit,  in  about  four  days.  He  did  not  procure  his  assignment  to  be  entered  of 
record,  nor  did  he  give  notice  of  it  to  the  mortgagors.  It  was  not  until  some 
considerable  time  after  Gill  had  absconded  (which  he  did  about  September  17, 
1877),  that  the  Lacocks  first  heard  of  the  assignment  to  Pollock. 

On  the  12th  day  of  April,  1877,  Wra.  C.  King  purchased  from  Gill  the  said 
bond  and  mortgage.  The  bond  was  then  in  Gill's  hands.  The  mortgage  he 
had  left  in  the  recorder's  office  for  record  on  April  3,  1877.  King  paid  Gill 
for  the  bond  and  mortgage  $4,800  or  $4,900  in  cash,  and  upon  the  back  of  the 
bond  Gill  executed,  under  his  hand  and  seal,  an  assignment  to  King,  bearing 
date  April  12,  1877,  of  "the  within  bond  and  all  money  secured  therebj'.'' 
There  was  nothing  on  the  bond  or  mortgage  to  show  any  prior  assignment,  and 
King  purchased  the  securities  and  paid  the  consideration  therefor  in  good  faith, 
and  in  entire  ignorance  of  the  assignment  to  Pollock.  Shortly  after  his  pur- 
chase King  had  the  actual  possession  of  both  bond  and  mortgage,  but,  upon 
Gill's  suggestion  that  he  had  a  good  safe  in  his  office,  and  that  it  was  con-  ' 
venient  for  him  to  collect  the  interest.  King  left  the  papers  with  him,  taking 
the  following  receipt: 

"  Received  from  Mr.  Wm.  C.  King,  April  25,  1877,  the  bond  and  mortgage 
of  H.  Lacock  and  Martha,  his  wife,  dated  March  3,  1877,  for  $5,200,  for  two 
years,  interest  payable  semi-annually,  which  said  mortgage  and  bond  has  been 
assigned  to  him.  I  am  to  bold  the  same  for  safe-keeping  and  collection  of 
interest.  S.  B.  W.  Gill." 

Gill  also  gave  King  (and  he  thinks  at  the  same  time  he  received  the  above 
receipt)  the  recorder's  receipt,  which  then  read  as  follows: 

'*  Recorder's  Office,  Allegheny  County, 

"  Pittsburgh,  April  3,  1877. 

"Received  the  following  for  record:  One  mortgage  from  Hamilton  Lacock 
to  S.  B.  W.  Gill.     Assigned  to  W.  C.  King,  April  12,  1877.     $2.50  paid. 

"  R.  J.  Richardson,  Recorder." 

From  the  statements  in  these  receipts  King  supposed  that  Gill  had  made  an 
assignment  to  him  of  the  mortgage  on  the  margin  of  the  record;  but,  in  fact, 
Gill  did  not  assign  the  mortgage  of  record.  This,  however,  was  not  discovered 
by  King  until  after  Gill  had  absconded.  Within  three  daj^s  after  Gill  had  left, 
King  gave  formal  notice  of  his  claim  to  Hamilton  Lacock. 

§  739.  J.  secret  assignment  of  a  mortgage  is  7wt  good  against  a  subsequent 
assignee  of'  the  same  mortgage  for  fuU  value  and  without  notice. 

On  September  11,  1877,  Lacock  paid  Gill,  for  King,  the  first  instalment  of 
interest,  for  which  Gill  gave  Lacock  a  receipt  which  states  that  the  mortgage 
is  "  now  held  by  Mr.  Wm.  C.  King."  This  interest  Gill  paid  over  to  King. 
S.  B.  W.  Gill  was  a  member  of  the  Pittsburgh  bar,  and  until  he  left,  in  Sep- 
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tember,  1S77,  his  professional  standing  was  good,  and  he  possessed  the  confi- 
dence of  the  community.  I  have  been  thus  particular,  in  stating  every  fact 
which  I  regard  as  material,  because  I  am  constrained  to  dissent  from  the  con- 
closion  of  the  learned  master  in  respect  to  the  conflicting  assignments  to  Pol- 
lock and  King,  which  he  thus  states:  "Neither  of  them  being  entered  of 
record  in  the  recorder's  office,  on  the  margin  of  the  recorded  mortgage,  it  is 
simply  a  question  as  to  whose  assignment  was  first  delivered."  And,  treating 
the  assignment  to  Pollock  as  delivered  when  it  was  deposited  in  the  postoffice 
on  April  9,  1877,  he  reports  a  decree  in  his  favor  for  the  portion  of  the  mort- 
gage assigned  to  him.  But  the  case,  it  seems  to  me,  is  not  one  for  the  applica- 
tion of  the  maxim,  quipHor  est  tempore  potior  eat  jure.  There  are  here  other 
considerations  besides  that  of  time,  which  cannot  be  ignored  if  we  would 
reach  a  jnst  conclusion.  Matthew  M.  Pollock,  it  must  be  observed,  parted  with 
no  money  or  other  valuable  thing  upon  the  faith  of  the  Lacock  bond  and 
mortgage.  He  had  left  in  Gill's  hands  $1,000,  to  be  by  him  invested  in  a 
mortgage  at  his  discretion;  and  not  in  this  particular  mortgage,  which  was  not 
then  so  much  as  mentioned. 

In  confiding  his  money  to  Gill,  Pollock,  in  the  first  instance,  trusted  exclu- 
sively to  his  personal  responsibility  and  integrity.  His  subsequent  arrange- 
ment with  Gill,  which  the  latter  carried  out,  was  for  an  assignment  which  was 
entirely  inadequate  for  his  protection,  as  it  left  Gill  in  possession  of  the  bond 
and  mortgage,  and  in  a  position  to  deal  as  lawful  owner  of  the  same  with  inno- 
cent XiArA  persons.  Jeffers  v.  Gill,  for  use,  8  W.  N.  C,  19;  Kellogg  v.  Smith, 
26  N.  Y.,  18.  It  is  said  in  Jones  on  Mortgages  (vol.  1,  §  476),  that,  except  under 
peculiar  circumstances,  a  person  acting  in  good  faith  would  not  take  a  mere  writ- 
ten transfer  of  the  mortgage  title  without  a  delivery  of  the  mortgage  itself,  and 
the  note  or  bond  secured  thereby.  Now,  the  actual  good  faith  of  Mr.  Pollock 
is  not  open  to  question.  But,  unfortunately  for  him,  he  accepted  such  an  as- 
signment as  no  ordinarily  prudent  man  would  have  taken;  and  it  must  be 
remembered  that  in  his  previous  interview  with  Gill  this  manifestly  was  the 
kind  of  assignment  which  Gill  proposed  to  mail  to  Pollock,  and  which  the  latter 
then  impliedly  agreed  to  accept. 

After  receiving  his  assignment  he  did  absolutely  nothing  to  make  it  efficient. 
He  took  no  steps  to  have  it  made  matter  of  record,  or  noted  upon  the  original 
papers,  and  he  did  not  even  give  the  mortgagors  notice.  Had  he  given  season- 
able notice  to  Hamilton  Lacock,  it  is  highly  probable  that  the  double  assign- 
ment would  have  been  discovered  in  time  to  frustrate  Gill's  fraud  and  prevent 
this  loss;  for  Lacock  had  contemporaneous  information  from  Gill  that  King 
had  advanced  the  money  on  the  bond  and  mortgage.  William  C.  King,  as  we 
have  seen,  found  the  bond  in  Gill's  hands,  and  the  mortgage,  if  not  in  bis 
actual  possession,  in  the  recorder's  office,  under  his  control,  with  nothing  ap- 
{learing  upon  either  instrument  to  indicate  any  prior  assignment.  On  the  faith 
of  the  securities,  without  notice  or  means  of  knowledge  of  the  assignment  to 
Pollock,  he  made  the  purchase  in  i^rfect  good  faith,  paying  a  full  considera- 
tion. He  immediately  took  the  wise  precaution  of  having  the  assignment  to 
him  put  upon  the  back  of  the  bond.  He  supposed,  and  from  the  receipts 
which  Gill  delivered  to  him  he  had  good  right  to  believe,  that  a  proper  assign- 
ment of  the  mortgage  had  been  made  on  the  margin  of  the  record,  in  the  cus- 
tomary way.  But  without  such  assignment  the  title  to  the  mortgage  passed 
to  and  vested  in  him;  for  it  is  firmly  settled  that  the  debt  is  the  principal  and 
the  mortgage  a  mere  security^  appurtenant  and  secondary ;  and  that  the  as- 
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fiignment  of  the  bond,  secured  by  a  mortgage,  carries  with  it  the  mortgage. 
Kellogg  V.  Smith,  supy^a;  Carpenter  v.  Longan,  16  Wall.,  275. 

Did  King  take  subject  to  the  secret  claim  of  Pollock?  This  question,  in  my 
judgment,  must  be  answered  in  the  negative,  both  upon  authority  and  princi- 
ple. It  has  more  than  once  been  held  in  Pennsylvania  that  while  the  a^ignee 
of  a  mortgage  takes  it  subject  to  the  equities  of  the  mortgagor,  he  takes  it  free 
and  discharged  of  the  secret  equities  of  third  persons.  Mott  v.  Clark,  9  Barr, 
399;  Priori  Wood,  7  Casey,  142;  Wetherill's  Appeal,  3  Grant,  281;  Jeffers 
V,  Gill,  for  use,  supra.  The  same  doctrine  has  been  applied  to  the  assignees  of 
choses  in  action  generally,  Fisher  v.  Knox,  1  Harr.,  622 ;  Hendrickson's  Ap- 
peal, 12  Harr.,  363;  Esdfearn  v.  Ferrier,  1  D>w.  (FI.  of  L.  Cas.),  50.  In  this 
latter  case  Lord  Eldon,  treating  of  secret  equities  of  third  persons,  and  speak- 
ing of  the  assignment  of  back-bonds,  said:  "He  had  looked  very  anxiously 
and  carefully  to  see  whether  there  were  any  cases  where  latent  equities  had 
prevailed  against  intimated  assignations  [assignments  with  notice  to  the  debt- 
ors], and  he  had  found  none."  Id.,  72.  Again,  he  said :  "  If  latent  equities 
were  permitted  to  prevail  against  assignations,  the  effect  would  be  that  nothing 
could  ever  be  assigned."    Id.,  72. 

Several  of  the  above  cases  are  cited  with  approbation  in  Wetherill's  Appeal, 
supray  by  Mr.  Justice  Strong,  who,  after  a  review  of  the  authorities,  says: 
"  This  is  sufficient  to  indicate,  if  it  does  not  fully  determine,  that  the  rule  is 
that  the  purchaser  for  value  of  a  chose  in  action  is  not  to  be  affected  by  the 
latent  equities  of  third  persons.  He  is  only  bound  to  inquire  of  the  debtor; 
and  there  is  much  reason  for  such  rule.  Secret  equities  in  third  persons  are 
clogs  upon  alienation,  and  cannot,  therefore,  be  favorites  in  law.  The  holder 
of  them  virtually  empowei-s  the  creditor  to  practice  a  fraud  upon  the  inno- 
cent—  a  fraud  against  which  no  vigilance  can  guard."  3  Grant,  287.  As 
alreadj'^  observed,  the  previous  arrangement  between  Gill  and  Pollock,  in  re- 
spect to  the  assignment  of  the  latter,  contemplated  that  it  should  be  a  separate 
written  transfer,  and  that  the  securities  themselves  should  be  retained  by  Gill ; 
and  this  arrangement  was  carried  out.  Thus  was  Gill  allowed  by  Pollock  to 
remain  the  apparent  owner  of  the  entire  securities.  It  seems  to  me,  therefore, 
that  the  case  falls  clearly  within  the  principle  that  when  one  of  two  innocent 
persons  must  suffer,  he  must  bear  the  burden  or  loss  whose  act  or  neglect  has 
been  the  occasion  of  the  suffering.  Wetherill's  Appeal,  supra;  Jeffers  v.  Gill, 
for  use,  supra;  Penn.  R.  Co.'s  Appeal,  5  Norris,  80. 

Let  a  decree  be  drawn  in  favor  of  William  C.  King  in  the  issue  between  him 
and  Matthew  M.  Pollock,  and  directing  that  W.  D.  Porter,  the  assignee  in 
bankruptcy  of  S.  W,  B.  Gill,  deliver  to  said  William  C.  King  the  said  bond  and 
mortgage,  and  duly  assign  to  him  of  record  the  said  mortgage. 

g  740.  Payment  to  mortgragree  withoat  notlee  of  assignment.—  Upon  the  assignment  of  a 
mortgage  securing  a  bond  or  other  non-negotiable  instrument,  the  mortgagor  without  notice 
of  the  assignment  has  the  same  rights  against  the  assignee  that  he  had  against  the  mortgagee. 
If  the  mortgagor  makes  a  payment  upon  such  a  mortgage  to  the  mortgagee,  without  notice 
of  a  previous  assignment,  he  is  protected  in  such  payment  as  against  the  assignee.  Hubbard 
V.  Turner,*  a  McL.,  519. 

§  741,  A  statute  of  Illinois  of  January  3,  1827,  places  bonds  and  mortgages  and  instruments 
of  every  description  for  the  payment  of  money  or  property  on  the  same  footing  as  bills  of 
exchange ;  and  under  that  statute  the  assignee  of  a  mortgage  before  it  is  due  takes  it  free  from 
all  equities  of  the  mortgagor.    IbicL 

§  742.  One  trustee  cannot  assign. —  One  of  several  trustees  holding  an  equitable  mortgage 
cannot  sell  or  assign  it.    Ail  must  join.    Wilbur  v.  Almy,*  12  How.,  180, 
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§  74IK.  An  irregular  sale  under  a  decree  of  foreclosure  operates  as  an  assigrnment  of  the 
mortgage  to  the  purchaaer,  if  he  has  paid  the  purchase  money  and  it  has  been  applied  to  the 
payment  of  the  mortgage  debt.    Brobst  v.  Brock,  10  Wall.,  519  (§§  697-705). 

§  744.  Assfgnment  of  debt  carries  mortgage. —  An  assignment  of  a  debt  carries  with  it  an 
assignment  of  the  lien  by  which  it  is  secured.  Batesville  Institute  v,  Kauffman,*  18  Wall., 
151. 

§  745.  Assignment  as  collateral  security.—  Where  a  mortgage  has  been  assigned  as  col- 
lateral secarity  for  a  debt  of  a  less  amount,  as  where  a  legatee  has  taken  from  the  executor  an 
assignment  of  a  mortg^e  greater  than  the  amount  of  his  legacy,  the  assignee  does  not  guar- 
anty the  sufficiency  of  the  mortgage  but  merely  undertakes  to  use  diligence  in  collecting  it 
Hammond  v.  Washington,*  1  How.,  14. 

§  74^  Tlie  assignee  of  a  mortgage  not  securing  a  negotiable  note  takes  it  subject  to  the 
same  equities  which  affecc  it  in  the  hands  of  the  assignor.  Thus,  where  Butler  and  Sturges 
became  sureties  for  others  upon  a  bond  for  the  payment  of  duties  to  a  large  amount,  and  the 
former  gave  to  the  latter  a  mortgage  purporting  to  secure  the  payment  of  |27,000,  but  it  was 
in  fact  given  to  indemnify  him  against  this  bond,  it  was  held  that  an  assignee  of  the  mort- 
gage stood  in  no  better  position  than  the  mortgagee.  The  mortgagor,  or  a  judgmenticreditor 
standing  in  his  place,  may  redeem  from  the  assignee  in  the  same  way  that  he  might  have  re- 
deemed from  the  mortgagee.  The  assignee  in  such  case  is,  moreover,  chargeable  with  notice 
of  the  mortgagor's  equities.  United  States  v,  Sturges,*  1  Paine,  625.  An  assignee  of  a  nego- 
tiable note  secured  by  mortgage,  taking  it  in  good  faith  before  maturity  from  the  moi'tgage 
trustee  who  had  been  intrusted  with  it  for  collection,  has  a  lien  prior  to  that  of  a  purchaser 
from  the  mortgage  trustee,  who  had  acquired  title  through  mesne  conveyances  reciting  the 
trust  deed  and  made  subject  to  it,  although  there  was  on  record  a  release  of  the  mortgage 
purporting  to  be  made  by  the  trustee  before  lie  took  title.  There  was  on  the  face  of  the  title 
and  the  record  enough  to  rouse  suspicion  and  to  show  that  it  was  the  duty  of  any  person 
who  advanced  money  upon  the  title  to  ascertain  whether  or  not  the  deed  of  trust  had  been  in 
fact  discharged.  Smith  v,  Perkins,*  8  Biss.,  73;  S.  C,  Swift  v.  Smith,  12  Otto,  442  (Bills 
A5I>  NOTBS,  g8  416-419). 

§  747.  Wlien  a  negotiable  note  secured  by  a  mortgage  is  assigned  for  value  before  ma- 
turity to  a  person  having  no  notice  of  any  equities  between  the  parties  thereto,  the  assignee 
takes  the  mortgage,  as  he  does  the  note,  free  from  any  objection  to  which  it  was  liable  in  the 
hands  of  the  mortgagee.    Carpenter  v.  Longan,  16  Wall.,  271,  273. 

li  74&  Bona  fide  assignee  for  value.— A  farmer  and  his  wife,  on  the  line  of  a  proposed 
railroad  in  Wisconsin,  subscribed  to  stock  in  the  road,  and  mortgaged  their  farm  to  secure  a 
aegotiable  note  given  in  payment  of  the  subscription,  upon  representations  made  by  agents 
of  the  road  and  others  that  the  road  would  prove  a  very  lucrative  investment,  and  a  very 
profitable  thing  to  the  neighborhood.  After  a  good  deal  of  money  had  been  laid  out  in  grad- 
ing and  other  work  upon  the  road,  the  further  building  of  it  was  stopped  for  want  of  funds, 
and  it  remained  unfinished.  The  mortgage  having  been  assigned  before  maturity  to  a  di- 
rector of  the  road,  who  was  also  a  large  creditor  of  it  at  the  time  the  mortgage  was  made, 
upon  a  bill  filed  by  him  to  foreclose  it,  he  was  held  to  be  a  bona  fide  holder  for  value,  and 
entitled  to  a  decree.    Sawyer  r.  Prickett,  19  Wall.,  146. 

^  749.  The  assignee  of  a  mortgage  of  indemnity  clearly  expressing  the  trust  is  bound  by 
the  trust.  The  assignee  becomes  a  trustee  in  place  of  the  original  mortgagor.  In  re  Pierce, 
3  Low.,  844. 

g  750.  In  Oregon  a  mortgage  is  a  chose  in  action,  and  passes  to  an  assignee  subject  to  all 
the  equities  between  the  mortgagor  and  mortgagee.  Ck)rbett  v.  Woodward,  5  Saw.,  408 
•^§541-647).    See  g  629. 

XVII.   Meegeb  and  Subbogatiok. 

SUMHART  —  Merger  takes  place  or  not  according  to  intent  ion^  §  751. 

§  7S1.  A  purchaser  cannot  rely  upon  the  record  as  showing  merger,  inasmuch  as  merger 
(generally  takes  place  or  not  according  to  the  actual  or  presumed  intention  of  the  mortgagee. 
He  must  go  beyond  this  and  ascertain  whether  there  has  been  a  merger  in  fact;  and  he  acts 
at  hie  owu  peril  if  he  does  not  require  his  grantor  to  produce  the  mortgage  and  note  supposed 
to  be  merged,  and  discharge  the  mortgage  of  record,  or  show  that  it  constitutes  a  part  of  the 
title  of  the  estate.  A  purchaser  of  property  on  which  the  record  shows  there  is  an  unsatis- 
fied mortgage  takes  it  with  notice  that  there  is  an  existing  lien  in  the  hands  of  somebody. 
His  interest  is  liable  to  that  lien,  if  it  is  not  in  the  hands  of  the  mortgagor.  Oregon  Trust 
Co.  n  thaw,  gg  752-756. 

[NoTEa-  See  gg  757-761.] 
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OREGON  TRUST  COMPANY  v.  SHAW. 
(Circuit  Court  for  Oregon:  5  Sawyer,  336-344.     1878.) 

Opinion  by  Deady,  J. 

Statement  of  Facts. —  The  cause  was  heard  on  the  bill  and  answer  of  Charles 
Swegle.  The  facts  appearing  therefrom  are  as  follows:  On  April  28,  1877, 
Shaw  borrowed  $3,O0Q  of  the  complainant,  for  which  he  gave  his  note,  payable 
on  June  1, 1882,  with  interest  thereon  at  the  rate  of  ten  per  pentum  per  annum, 
payable  semi-annually ;  and  on  the  same  day,  as  a  security  for  the  payment 
thereof,  executed,  together  with  his  wife,  a  mortgage  upon  the  premises  afore- 
said, which  was  duly  recorded  on  May  9,  1877.  This  mortgage  contained  a 
clause  to  the  effect  that  if  default  was  made  in  the  payment  of  any  of  said 
instalments  of  interest,  the  complainant  might  then  declare  the  whole  debt 
due;  and  such  default  was  made  on  December  1,  1877,  and  the  debt  declared 
due  on  account  thereof.  On  February  12,  1877,  one  W.  Q.  Adams,  being 
indebted  to  said  Shaw  &  Co.  in  the  sum  of  $1,500,  gave  his  note  for  said 
amount,  payable  to  them  or  bearer,  on  November  1,  1877,  with  interest  at  the 
rate  of  one  per  centum  per  month,  and  upon  the  same  day  executed  a  mortgage 
to  Shaw  &  Co.  upon  the  premises  to  secure  the  payment  of  said  note,  which 
mortgage  was  duly  recorded  on  February  13,  1877;  and  that  on  said  last-men- 
tioned day  said  note  and  mortgage  was,  for  a  valuable  consideration,  transferred 
by  said  Shaw  &  Co.  to  the  defendant  Charles  Swegle;  and  that  he  is  now  the 
bona  fide  owner  and  holder  of  the  same.  At  and  from  February  12  to  April  1, 
1877,  said  Adams  was  the  owner  in  fee  of  said  premises,  as  appeared  by  the 
records  of  said  county;  but  thereafter,  and  at  the  date  of  the  note  and  mort- 
gage given  by  said  Shaw  to  complainant,  the  former,  as  appeared  by  said  rec- 
ords, was  such  owner  thereof.  The  transfer  or  assignment  of  the  note  and 
mortgage  to  Swegle  was  not  recorded,  but  complainant  had  notice  of  the  exist- 
ence of  the  same,  and  might,  with  reasonable  diligence,  have  ascertained  the 
fact  of  the  transfer  to  the  defendant  Swegle. 

It  does  not  appear  directly  in  the  bill  and  answer,  as  it  should,  that  after  the 
mortgage  to  Shaw  &  Co.,  and  after  April  1,  but  before  the  mortgage  to  the 
complainant,  Adams  conveyed  the  premises  in  fee-simple  to  Shaw,  but  in  this 
way,  according  to  the  admissions  on  the  argument,  it  came  to  pass,  as  stated  in 
the  pleadings,  that  Adams  was  the  owner  of  the  premises  at  the  date  of  the 
mortgage  to  Shaw  &  Co.,  and  Shaw  the  owner  of  the  same  at  the  date  of  the 
mortgage  to  the  complainant.  The  complainant  contends  that  it  was  entitled 
to  deal  with  Shaw  as  the  absolute  owner  of  the  premises  free  of  charge  or  lien, 
if  it  so  appeared  upon  the  record  of  conveyances  in  Polk  county;  and  that  upon 
the  facts  stated,  at  the  date  of  Shaw's  mortgage  to  it  there  was,  as  appeared  by 
such  record,  a  union  of  the  lien  of  the  Adams  mortgage  and  the  fee  in  Shaw, 
whereby  it  appeared  therefrom  that  there  was  a  merger  of  the  former  in  the 
latter  and  the  mortgage  was  thereby  extinguished  —  satisfied.  In  the  consid- 
eration of  this  case  the  interest  of  the  mortgage  will  be  spoken  of  as  a  mere 
lien  —  the  equitable  doctrine  on  the  subject  prevailing  in  this  state  —  and  the 
interest  of  the  mortgagor  as  the  fee.  Witherell  v,  Wiberg,  4  Saw.,  232  (§§  664:- 
666,  eup'o).  When  two  estates  or  interests  in  the  same  land  become  united  in 
the  same  person,  the  less  estate  or  interest  is  annihilated,  and  in  law  phrase 
said  to  be  merged  or  drowned  in  the  greater,  unless  there  be  some  purpose  ben- 
eficial to  such  person  or  contrary  intent  declared  by  him,  to  prevent  it,  in  which 
case  they  remain  separate.     2  Black,  177;  Forbes  v.  Moffatt,  18  Ves.  Jr.,  384; 

Starr  v.  Ellis,  6  John.  Ch.,  396  ;  James  v,  Morey,  id.,  422;  S.  C,  2  Cow.,  303. 
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§  752.  The  record  of  deeds  ie  of  no  authority  on  the  question  of  merger  of 
estates. 

Bat  in  this  case  there  never  was  any  merger  of  the  Adams  mortgage  and  fee 
in  Shaw,  because  they  were  never  united  in  his  person  —  Shaw  having  trans- 
ferred the  former  to  the  defendant  Swegle  before  he  became  the  owner  of  the 
latter.  Neither  did  the  record  show  that  there  was  any  such  merger,  but  only 
that  there  might  have  been.  Because  Shaw  owned  the  mortgage  on  February 
12,  1877,  it  did  not  follow  that  he  owned  it  on  April  28,  when  ho  received  the 
conveyance  of  the  fee  —  and  upon  this  material  point  the  record  was  silent. 
Indeed,  it  does  not  appear  that  the  conveyance  of  the  fee  to  Shaw  even  pur- 
ported to  be  in  satisfaction  of  the  mortgage  debt,  or  that  there  was  otherwise 
any  relation  or  connection  between  them.  But  it  matters  not  what  was  the 
state  of  the  record  on  this  question.  The  record  of  deeds  is  not  made  for  the 
purpose  of  giving  notice  of  when  the  merger  of  estates  takes  place,  and  is 
tberefore  of  no  authority  upon  the  subject.  If  a  party  examines  the  record 
and  concludes  there  has  been  a  merger  of  estates  in  certain  premises,  and  acts 
upon  that  conclusion,  he  does  so  at  his  own  risk,  and  if  mistaken  must  bear  the 
consequences.     Purdy  v.  Huntington,  42  N.  Y.,  350. 

As  is  said  in  a  late  work,  Jones  on  Mortgages,  sec.  872,  **  Inasmuch,  there- 
fore, as  merger  takes  place  or  not,  according  to  the  actual  or  presumed  inten- 
tion of  the  mortgagee,  subsequent  purchasers  cannot  rely  upon  the  record  as 
showing  merger.  They  must  go  beyond  this,  and  ascertain  whether  there  has 
been  a  merger  in  fact;  and  they  act  at  their  own  peril  if  they  do  not  require 
their  grantor  to  produce  the  mortgage  and  note  supposed  to  be  merged,  and 
discbarge  the  mortgage  of  record,  or  show  that  it  constitutes  a  part  of  the 
title  to  the  estate."  The  question  of  priority,  then,  between  these  two  mort- 
gages must  depend  upon  the  proper  construction  of  the  statute  regulating  the 
recording  of  deeds  and  mortgages.  Upon  this  point  the  argument  for  the 
complainant  is,  that  as  the  record  stood  at  the  date  of  its  mortgage,  Shaw,  as 
the  mortgagee  of  the  Adams  mortgage,  had  an  apparent  right  to  acknowledge 
satisfaction  thereof  before  the  clerk,  and  thereby  discharge  the  same;  and  that 
if  be  had  done  so,  any  one  would  be  protected  in  dealing  with  him  as  the  ab- 
solute owner  of  the  property  as  against  the  prior  assignee  of  such  mortgage — 
the  assignment  thereof  not  being  recorded ;  and  that  as  the  effect  of  the  con- 
veyance to  Shaw  by  Adams  was  to  satisfy  the  mortgage  of  the  latter,  therefore 
the  complainant  had  the  same  right  to  deal  with  Shaw  as  the  owner  of  the 
property,  discharged  from  the  lien  of  the  mortgage,  as  if  satisfaction  thereof 
had  been  directly  acknowledged  by  him  on  the  record.  In  this  argument  there 
are  several  erroneous  assumptions:  First,  that  the  record  of  deeds  and  mort- 
gages is  but  one  record,  and  that  an  entry  upon  either  of  them  may  be  qualified 
or  affected  by  an  entry  in  the  other.  But  the  statute  (Or.  Laws,  p.  518,  sec. 
23)  provides  that  there  shall  be  separate  books  for  the  record  of  deeds  and 
mortgages,  and  the  satisfaction  of  a  mortgage  must  be  entered  in  the  book  of 
such  records.  Therefore,  a  satisfaction  of  a  mortgage  entered  in  the  record  of 
deeds  would  be  without  effect  for  any  purpose.  It  is  well  settled  that  a  deed 
recorded  in  the  book  of  mortgages,  and  vice  versa^  is  no  record,  and  gives  notice 
of  nothing.  James  v.  Morey,  supra^  316.  Second,  that  a  mortgagee  who  has 
assigned  his  mortgage  has  still  authority  to  acknowledge  satisfaction  thereof 
on  the  record;  or  that  if  he  does  so,  his  prior  assignee  is  bound  by  it  as  against 
a  subsequent  hona  fide  purchaser  for  a  valuable  consideration. 

The  statute  (Or.  Laws,  p.  519,  sees.  30,  39)  provides  that  a  mortgage  may  be 
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discharged  upon  the  record  thereof  "by  the  mortgagee,  or  his  personal  repre- 
sentative or  assignee  "  acknowledging  satisfaction  thereof  before  the  clerk,  or 
executing  a  certificate  to  that  effect  with  the  formalities  of  a  deed,  and  pre- 
senting the  same  to  the  clerk.  Probably  the  statute  is  defective  in  not  requir- 
ing the  party  making  such  acknowledgment  or  certificate  to  produce  evidence 
that  he  is  at  the  time  such  mortgagee  or  assignee,  and  is  entitled  to  discharge 
the  mortgage.  The  production  of  the  note  and  mortgage,  or  the  latter  only, 
where  there  is  no  personal  obligation,  ought  at  least  to  be  provided  for,  and  an 
indorsement  made  upon  them  to  the  effect  that  they  are  no  longer  in  force. 
But  certainly  it  cannot  be  maintained  that  an  acknowledgment  of  satisfaction 
of  a  mortgage  by  a  person  without  interest  in  the  subject  —  as  a  mortgagee 
after  assignment,  or  an  assignee  who  has  assigned  —  can  in  any  degree  affect 
the  right  of  the  assignee,  who  was  then  the  bona  fide  owner  and  holder  of  the 
debt  and  security.  Such  an  acknowledgment  is  simply  a  fraud,  and  if  any 
person  must  suffer  by  it,  it  ought  to  be  the  person  who,  by  ignorance  or  care- 
lessness or  otherwise,  was  deceived  by  it,  and  acted  upon  it,  and  not  the  assignee, 
who  acquired  the  mortgage  without  fault,  and  is  a  stranger  to  the  fraudulent 
transaction.  As  well  say  that  a  purchaser  in  good  faith  from  the  grantee  in 
a  forged  deed  that  has  been  admitted  to  record  is  thereby  protected  at  the  ex- 
pense of  the  true  owner,  who  is  without  error  or  fault  in  the  premises.  Besides, 
the  assertion  that  Shaw  appeared  to  have  the  right  to  satisfy  the  mortgage  is 
based,  not  upon  the  record,  but  an  inference  therefrom,  that  there  was  a  merger 
of  the  fee  and  lien  of  the  mortgage  in  Shaw,  which  is  now  shown  to  have  been 
erroneous.  These  assumptions  being  unfounded,  the  argument  based  upon 
them  falls  to  the  ground. 

§  753.  ^  party  jmrchasing  premises  on  which  the  record  shows  there  is  an  un- 
satisfied mortgage  takes  it  with  notice  that  there  is  an  existing  lien  in  the  hands 
of  somebody. 

But  a  sufficient  answer  to  this  argument  lies  in  the  fact  that  Swegle's  mort- 
gage was  not  satisfied  on  the  record,  and  did  not  appear  to  be.  Prima  facie 
it  was  still  due  to  some  one,  and  therefore  not  extinguished.  As  it  is  well  said 
in  Jones  on  Mortgages,  sec.  474:  "If  the  premises  are  conveyed  to  the  mort- 
gagee after  he  has  assigned  the  mortgage,  there  is  no  merger  of  the  mortgage 
title.  It  makes  no  difference  that  the  assignment  is  not  recorded.  ^  .  .  Of 
course,  the  purchaser  is  charged  with  constructive  notice  of  the  existence  of  a 
mortgage,  and  the  continuance  of  its  lien,  by  its  record.  Having  this  informa- 
tion, he  is  chargeable  in  law  with  the  further  notice  that  the  mortgage  is  a  lien 
in  the  hands  of  any  person  to  whom  it  may  have  been  legally  transferred,  and 
that  the  record  of  such  transfer  was  not  necessary  to  its  validity,  nor  as  a  pro- 
tection against  a  purchaser  of  the  property  mortgaged,  or  any  other  person 
than  a  subsequent  purchaser  in  good  faith  of  the  mortgage  itself,  or  the  bond 
or  debt  secured  by  it;  but  rather  that  one  purchasing  the  premises  would  take 
them  subject  to  the  lien  of  the  mortgage  irrespective  of  the  ownership  of  it, 
unless  the  mortgagee  was  the  owner.  That  knowledge  and  notice  made  it  bis 
duty,  in  the  exercise  of  proper  diligence,  to  inquire  whether  his  vendor,  the 
mortgagee,  was  still  the  owner  and  holder  of  the  mortgage;  and  his  omission 
to  make  that  inquiry  deprives  him  of  the  protection  of  a  bona  fide  purchaser." 

§  764.  The  priorities  of  assignees  of  mortgages. 

A  mortgagee  is  a  purchaser  and  comes  within  this  rule.  But  it  is  further 
contended  that  it  was  the  duty  of  Swegle  to  have  recorded  his  assignment,  and 
not  having  done  so,  and  the  complainant  having  been  thereby  led  to  believe 
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that  the  mortgage  was  still  the  property  of  Shaw,  equity  will,  as  between  the 
two  bona  fide  creditors,  impose  the  loss  arising  therefrom  upon  the  one  whose 
negligence  made  such  loss  possible.  This  argument  also  rests  upon  the  assump- 
tions which  are  disputed.  First,  that  it  was  the  duty  of  Swegle  to  have  the 
assignment  to  him  recorded ;  and,  second,  that  the  record  of  mortgages  in  some 
way  showed  that  the  Adams  mortgage  was  satisfied  or  extinguished. 

As  to  the  second  assumption  there  can  be  no  doubt  of  its  incorrectness. 
From  the  record  of  mortgages,  it  appeared  on  April  28,  1877,  that  the  Adams 
mortgage  was  then  a  valid  subsisting  lien  on  the  premises  as  security  for  the 
payment  of  a  negotiable  note  not  yet  due,  and  nothing  more.  What  else  ap- 
peared on  the  record  of  deeds,  if  anything,  was  immaterial.  But  as  to  the 
first  assumption,  the  question  is  not  so  clear;  and  being  one  which  arises  sim- 
ply upon  the  construction  of  a  local  statute,  it  is  to  be  regretted  that  it  has  not 
been  considered  by  the  supreme  court  of  the  state.  The  general  utility  and 
convenience  of  recording  the  assignment  of  a  mortgage,  or  in  default  thereof 
of  postponing  it  to  the  conveyance  of  a  subsequent  purchaser  or  mortgagor  in 
good  faith,  and  for  a  valuable  consideration,  which  shall  be  first  recorded,  may 
be  admitted.  But  it  must  not  be  forgotten  that  at  common  law  a  conveyance 
or  other  instrument  relating  to  real  property  was  eflPective  without  being  re- 
corded, and  that  the  registration  of  such  instruments  is  purely  a  creature  of 
statute.  Unless,  then,  the  statute  required  Swegle  to  record  the  transfer  or  as- 
signment of  the  Adams  mortgage,  he  is  not  in  fault  for  omitting  to  do  so.  It 
is  admitted  that  there  is  no  specific  direction  in  the  statute  upon  the  subject. 
The  only  mention  of  an  assignment,  as  such,  is  found  in  section  27  of  the  chap- 
ter on  conveyances  (Or.  Laws,  519),  which  provides  that  "the  recording  of  the 
assignment  of  a  mortgage  shall  not  in  itself  "  be  notice  to  the  mortgagor,  so 
as  to  invalidate  a  payment  made  by  him  to  the  mortgagee.  This  is  merely  the 
assertion  of  a  rule  that  had  long  been  established  by  the  courts.  Murray  v. 
Lylburn,  2  John.  Ch.,  443;  Livingston  v.  Dean,  id.,  479;  Livingston  v.  Hubbs, 
i(L,  512;  Hubbard  t?.  Turner,  2  McL,  533. 

The  most  that  can  be  said  for  this  provision  is  that  it  impliedly  authorizes  an 
assignment  to  be  recorded,  or  rather  contemplates  that  it  may  be  recorded  by 
virtue  of  some  other  provision  or  statute.  And  yet  by  a  still  stronger  implica- 
tion arising  out  of  sections  22  and  34  of  said  chapter,  and  the  very  nature  of 
the  case,  it  is  provided  that  no  instrument  affecting  the  realty,  which  includes 
an  assignment,  shall  be  admitted  to  record,  unless  acknowledged  and  certified 
as  a  conveyanco.  An  assignment  of  a  mortgage  may  be  made  by  an  instru- 
ment in  the  form  of  a  conveyance,  and  in  such  case  may  be  admitted  to  record. 
Bat  an  assignment  of  a  mortgage  may  be  a  mere  writing  under  the  hand  of  the 
assignor,  declaring  that  he  thereby  assigns  the  mortgage  to  a  person  therein 
named.  Such  a  writing  is  effectual  to  pass  the  lien  of  the  mortgage,  but  it 
would  not  be  entitled  to  record  unless  acknowledged  and  certified.  But  in  the 
case  of  a  mortgage  given  as  security  for  a  negotiable  note,  the  debt  being  the 
principal  and  the  security  the  incident,  the  same  may  be  assigned  by  the  simple 
indorsement  or  delivery  of  the  note.  In  such  case  there  is  no  assignment  to 
record. 

§  755.  An  OMignee  of  a  mortgage  is  not  houiid  to  record  hie  assignment  to  pro- 
tect himself  against  subsequent  purchasers. 

In  the  absence,  then,  of  any  legislative  direction  to  that  effect,  there  does  not 
seem  to  be  any  obligation  resting  upon  an  assignee  to  record  his  assignment  to 
protect  himself  against  any  subsequent  purchaser  or  mortgagee.    As  between 
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different  assignees  of  the  same  mortgage,  the  question  of  priority  could  not  well 
arise,  because  an  assignment  without  the  delivery  of  the  note  and  mortgage, 
except  under  peculiar  circumstances,  could  hardly  be  considered  as  made  or  ac- 
cepted in  good  faith ;  yet  if  such  question  should  arise  between  assignees  acting 
in  good  faith,  I  suppose  that  under  section  34  of  the  recording  act,  the  assign- 
ment first  recorded,  would  prevail,  because  it  is  considered  a  conveyance  of  the 
interest  assigned.  But  the  question  here  is  an  altogether  different  one.  Shaw 
was  not  the  owner  of  the  Adams  mortgage  when  he  made  the  mortgage  to  the 
complainant,  and  his  conveyance  could  not  affect  what  he  did  not  own.  On 
the  record  the  mortgage  appeared  unsatisfied,  and  the  complainant  must  be  held 
to  have  taken  its  mortgage  with  knowledge  of  that  fact.  The  equity  of  the 
defendant  Swegle  being  prior  in  point  of  time  is  the  stronger  in  law.  If  the 
complainant  has  made  a  mistake  it  must  take  the  consequences,  and  if  a  fraud 
has  been  practiced  upon  it  by  Shaw  it  ought  not  be  allowed  to  shift  the  burden 
to  the  defendant  Swegle. 

A  decree  will  be  entered  directing  a  sale  of  the  premises,  and  a  distribution 
of  the  proceeds  among  the  parties  hereto  according  to  the  priority  of  their  liens 
in  point  of  time. 

OREGON  &  WASHINGTON  TRUST  INVESTMENT  COMPANY  v.  SHAW. 
(Circuit  Court  for  Oregou:  6  Sawyer,  52,  58.     1879.) 

§  756.  Merger  of  mortgage  in  the  fee;  when  accomplished. 

Opinion  by  Deady,  J. 

After  hearing  this  cause  on  bill  and  the  answer  of  the  defendant  Swegle, 
the  court  decided  that  the  lien  of  Swegle's  mortgage  was  never  merged  in  the 
fee,  and  was  prior  to  that  of  the  complainant's.  Upon  the  petition  of  the  com- 
plainant a  rehearing  was  granted.  After  a  careful  study  of  the  learned  and 
"voluminous  brief  of  counsel  for  complainant,  my  conclusion  is  that: 

1.  There  never  was  any  merger  of  the  mortgage  and  fee  in  Shaw,  because 
the  two  interests  never  were  united  in  him,  Shaw  having  transferred  the 
Adams  mortgage  to  Swegle  some  weeks  before  he  received  the  conveyance  of 
the  fee  from  the  former. 

2.  The  transfer  of  the  mortgage  to  Swegle  by  Shaw  was  valid  as  against 
Shaw,  even  if  it  was  necessary  to  record  it  as  against  a  subsequent  hona  fide 
purchaser  of  the  same  property,  and  therefore  the  mortgage  remained  the  prop- 
erty of  Swegle  and  could  not  be  merged  in  the  fee  afterwards  acquired  by 
Shaw  from  Adams. 

3.  Even  if  the  mortgage  and  fee  had  been  united  in  Shaw,  there  was  no 
merger,  because  Shaw,  having  transferred  the  former  to  Swegle,  thereby  plainly 
manifested  \m  intent  to  keep  the  mortgage  and  fee  separate,  and  therefore  the 
mortgage  to  the  complainant  was  at  most  pnly  a  conveyance  or  pledge  of  the 
premises,  subject  to  the  lien  of  the  prior  mortgage  before  then  transferred  to 
Swegle. 

4.  The  statute  of  this  state  does  not  require  a  transfer  or  assignment  of  a 
mortgage  to  be  recorded,  particularly  when  such  transfer  occurs  by  operation 
of  law  upon  the  indorsement  or  delivery  of  a  promissory  note  for  the  payment 
of  which  it  is  only  a  security. 

5.  If  the  statute  did  require  the  transfer  or  assignment  of  a  mortgage  to  be 
made  after  the  manner  of  a  conveyance,  and  recorded,  still  the  failure  to  record 
such  assignment  would  not  render  it  void  as  against  the  complainant,  because 
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it  is  not  a  purchaser  of  the  same  property  —  the  mortgage  from  Adams  to 
Shaw  —  but  only  of  the  fee,  subject  to  said  mortgage,  or  rather  of  a  mortgage 
thereon  subsequent  to  said  mortgage. 

6.  The  complainant  having  taken  a  mortgage  with  notice  upon  the  record 
that  there  was  a  prior  unsatisfied  mortgage  upon  the  same  property,  to  secure 
the  payment  of  a  negotiable  note,  not  then  due,  has  no  right  to  complain  if 
the  lien  of  said  mortgage  is  now  preferred  to  its  lien.  Upon  the  record  it  took 
a  second  mortgage  without  inquiry  as  to  the  ownership  or  condition  of  the 
first  one,  and  if  it  did  so  upon  an  impression  that  the  prior  mortgage  was 
merged  in  the  estate  of  its  mortgagor,  it  acted,  as  appears,  upon  insufficient 
reasons,  and  must  bear  the  consequences  of  its  own  mistake. 

§  757.  Merger  of  equitable  and  legjal  title.~When  the  mortgagor's  assignee  becomes  vir- 
toallv  the  holder  of  the  debt  meant  to  be  secured  thereby,  the  equitable  or  legal  titles  merge 
in  him.  and  he  becomes  the  sole  owner.    Upham  v.  Brooks,*  2  Woodb.  &  M.,  407,  416. 

§  i9$«  The  pnrehase  of  the  equity  of  redemption  by  a  mortgagee  merges  the  equitable  in 
the  legal  title.    Hill  v.  Smith,*  2  McL. ,  446. 

g  759.  Release  of  equity  of  redemption  to  mortgagee.—  At  law  a  mortgage  conveys  the 
l^al  title  to  the  property,  and  a  subsequent  release  of  the  equity  of  redemption  to  the  mort- 
gagee does  not  operate  to  merge  the  legal  and  equitable  titles,  but  merely  to  extinguish  the 
equity  of  redemption.    Dexter  v,  Harris,  2  Mason,  581,  589. 

g  760.  Subrogation  of  junior  mortgagee  paying  prior  lieu.—  A  junior  incumbrancer, 
upon  paying  a  prior  lien  covering  the  same  property  and  other  property  also,  is  subrogated  to 
the  position  of  the  prior  incumbrancer,  and  may  enforce  the  prior  lien  upon  such  other  prop- 
erty to  the  relief  of  that  covered  by  the  junior  incumbrance.  Peter  v.  Smith,  5  Cr.  C.  C, 
388. 

§  761.  It  is  a  well  settled  principle  in  equity  that  a  junior  mortgagee  who  is  compelled  to 
pay  off  a  prior  incumbrance  upon  the  land  is  subrogated  to  the  rights  of  the  prior  incum- 
brancer and  may  claim  all  the  benefits  of  his  lien.  Bank  of  the  United  States  v,  Peter,*  18 
Pet.  128.  Where  one  of  three  joint  mortgagors  pays  the  debt,  the  mortgage,  after  notice  to 
the  mortgagee,  will  stand  as  security  for  two-thirds  of  the  debt  in  favor  of  such  mortgagor. 
Pratt  V.  Law,  9  Cr.,  456;  Campbell  r.  Pratt,*  5  Wheat,  429. 

XYIII.  Payment  and  Discharge. 

SiiDfABT  —  Appropriation  of  payments,  §  762.—  Change  in  the  form  of  the  debt,  %  763.— 
Foreclosure  does  not  constitute  payment,  §  764. 

§  76S.  In  the  absence  of  directions  for  the  application  of  payments  made  by  a  mortgage 
debtor,  it  is  competent  for  a  court  of  equity,  in  its  discretion,  to  apply  them  to  the  unsecured 
debts.    Schuelenburg  v,  Martin,  §§  765-767. 

§  76S.  A  change  in  the  form  of  the  debt  secured  by  a  mortgage,  such,  for  instance,  as  tak- 
ing a  note  for  the  amount  of  a  debt  on  account,  does  not  discharge  the  mortgage.  Osborne 
r.  Benson,  §  768. 

§  764«  After  a  foreclosure  by  entry  and  possession,  the  mortgagee  may  recover,  in  a  suit  at 
law  upon  the  mortgage  note,  the  amount  of  the  deficiency  of  the  mortgaged  property  to  pay 
the  debt  In  such  case  the  value  of  tlie  property  is  calculated  at  the  time  of  the  actual  fore- 
closure of  the  equity  of  redemption.    Hatch  v.  White,  §§  769,  770. 

[NoTBS.— See  §§  771-786.] 

SCHUELENBURG  w.  MARTIN, 
(arcuit  Court  for  Kansas:  1  McCrary,  348-352.    1880.) 

Opinion  by  McCrabt,  J. 

Statement  of  Facts. —  This  is  a  bill  to  foreclose  a  mortgage  executed  by 
Ilogo  EoUak  to  the  plaintiffs.  The  defendants  are  the  heirs  at  law  of  the 
mortgagor,  who,  since  the  exeoation  of  the  mortgage,  has  deceased.  The  evi- 
dence shows  that  plaintiffs  and  the  said  Knllak,  aboat  the  1st  day  of  April,* 
lS6d,  entered  into  a  contract  as  follows:  The  plaintiffs,  Tvho  were  dealers  in 
lamber  at  St  Louis,  Missouri,  agreed  to  furnish  to  said  £ullak,  who  was  en* 
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gaged  in  the  same  business  at  Topeka,  Kansas,  such  quantities  of  lumber  as  be 
might  order  for  a  period  of  one  year,  on  a  credit  of  sixty  days,  provided  do 
order  for  more  than  $5,000  worth  of  lurabpr  should  be  made  at  any  one  time, 
and  the  indebtedness  at  no  time  during  said  year  to  exceed  said  sum  of  $5,000. 
To  secure  the  payment  of  all  bills  or  accounts  for  lumber  ordered  and  delivered 
under  this  arrangement,  the  mortgage  sued  on  was  executed.  Numerous  lots 
of  lumber  were  ordered  and  furnished  during  the  year  covered  by  the  mort- 
gage, and  payments  were  made  on  account,  from  time  to  time,  but  at  the  end 
of  the  year  there  was  a  balance  due  the  plaintiffs  of  considerably  more  than 
$5,000.  Ko  settlement  was  made  at  the  end  of  the  year,  but  the  account  was 
continued  through  three  additional  years,  and  up  to  July  13,  1873,  when  the 
mortgagor  died,  being  then  indebted  to  plaintiffs,  on  the  account,  in  the  sum 
of  $17f 832.62.  During  the  period  covered  by  these  transactions  lumber  was 
ordered  by  said  Kullak,  and  furnished  by  plaintiffs,  amounting  in  the  aggregate 
to  over  $190,000,  and  payments  thereon  were  made,  from  time  to  time,  by  Kul- 
lak, aggregating  over  $172,000.  The  parties  frequently  discussed  the  state  of 
the  account  after  the  expiration  of  the  year  covered  by  the  mortgage,  and  Kul- 
luk  often  said  he  considered  the  mortgage  as  security  for  $5,000  of  his  indebted- 
ness, but  no  formal  settlement  was  ever  made,  nor  was  any  specific  application 
of  the  payments  to  any  particular  portion  of  the  account  ever  directed  by  Kul- 
lak or  made  by  plaintiffs. 

The  plaintiffs  have  proved  their  whole  claim  against  the  estate  of  Kullak  in 
the  probate  court  of  Shawnee  county,  Kansas,  and  the  same  has  been  allowed; 
no  proof  that  the  same,  or  any  part  thereof,  was  secured  by  mortgage,  being 
made  in  that  court.  It  appears,  from  the  agreement  of  parties  on  file,  that 
the  whole  amount  of  the  plaintiffs'  claim  against  said  estate,  as  proved  and 
allowed  in  the  probate  court,  was  $19,700.44,  including  the  account  in  contro- 
versy here,  and  that  the  plaintiffs  have  received  from  the  administrator  two 
dividends  upon  the  whole  sum,  amounting  to  $5,319.11.  My  conclusions  are 
as  follows : 

§  765.  A  mortgage  to  secure  future  advances  is  valid. 

1.  It  is  no  objection  to  the  validity  of  the  mortgage  that  it  was  given  to  se- 
cure future  advances,  no  present  indebtedness  subsisting  at  the  time  of  its 
execution.  Conard  v.  Atlantic  Ins.  Co.,  1  Pet,  386.  This  doctrine  is  now  well 
settled,  and  it  is  not  necessary  to  cite  the  numerous  authorities  in  its  support 
It  is  not  disputed  by  counsel  for  defendants. 

§  766.  Application  of  payments  to  the  unsecured  debts. 

2.  The  payments  made  after  the  expiration  of  the  year,  covered  by  the  mort- 
gage, should,  under  the  circumstances,  be  applied  to  the  liquidation  of  the  un- 
secured portion  of  the  account.  There  is  some  conflict  of  authority  upon  the 
question  of  the  appropriation  of  payments  in  such  a  case.  It  is  clear  that  the 
debtor  may  direct  the  application  of  money  paid  by  him  to  a  creditor  having 
several  claims  against  him;  and  it  is  also  clear  that  if  the  debtor  gives  no  di- 
rection he  is  presumed  to  leave  the  question  to  the  discretion  of  the  creditor, 
who  may  make  the  application.  But  there  are  cases  which  hold  that  where 
the  debtor  has  given  no  direction,  and  the  creditor  has  made  no  particular  ap- 
plication, the  court  should  presume,  in  favor  of  the  debtor,  that  he  intended  to 
extinguish  that  debt  which  would  bear  most  heavily  upon  him;  as,  for  example, 
a  mortgage  or  judgment  Patterson  v.  Uull,  9  Conn.,  747;  The  Antarctic,  1 
Spr.,  206.  But  a  different  rule  has  been  adopted  by  the  supreme  court  of  the 
United  States.    In  Field  v.  Holland,  6  Crancb^  8,  Chief  Justice  Marshall,  in 
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delirering  the  opinion  of  the  court,  said:  "It  is  contended  by  the  plaintiffs 
that  if  the  pajnjents  have  been  applied  by  neither  the  credjtpf  nor  the  debtor, 
they  oaght  to  be  applied  in  the  manner  most  advantageous  to  the  debtor,  be- 
causq  it  RiD9(  be  presumed  that  such  was  bis  intention.  The  oorrectnass  of  this 
poDcIo^ioa  e^QiiQt  be  conceded.  When  a  debtor  fails  to  airail  himself  of  the 
power  which  be  possesses,  in  consequenae  of  whiob  that  power  devolves  upon 
the  j6ffeditor»  it  doe^  not  appear  unreasonable  to  suppose  that  he  is  content  with 
the  manner  ia  which  the  creditor  will  exercise  it.  If  neither  party  i|,yails  him- 
self of  his  powar,  in  consequence  of  which  it  devolves  upon  the  court,  it  would 
seem  reasonable  that  an  equitable  application  should  be  made.  It  being  equi- 
table that  the  whole  debt  should  be  paid,  it  cannot  be  inequitable  to  extinguish 
first  those  debts  for  whiob  the  security  is  most  precarious."  And  see  Mayor, 
etc.,  V.  Patten,  4  Orancb,  317;  United  States  v.  January,  7  Oranch,  572.  This 
rale  has  been  applied  by.  the  supreme  court  of  Kansas.  Shellabarger  v.  Bin^s, 
IS  Kan.,  845. 

3.  It  is  insisted  by  counsel  for  defendants  that  this  rule  is  only  applicable  to 
a  case  where  there  are  several  separate  and  distinct  debts,  and  that  it  is,  there- 
fore, not  a  proper  guide  for  the  determination  of  the  present  case,  which  is  one 
of  a  eootipuous  or  running  account.  In  such  a  case  it  is  insisted  that  the  pay- 
ments must  be  applied  to  the  extinguishment  of  the  fii*st  or  oldest  items  of  the 
account.  The  general  rule,  that  payments  made  on  an  open  running  account 
are  presumably  to  be  applied  to  the  extinguishment  of  the  items  thereof  in  the 
order  of  their  dates,  is  well  settled.  Postmaster-General  v.  Furber,  4  Mason, 
333;  United  States  v.  Ward  well,  5  Mason,  85;  United  States  v.  Cirkpatrick,  9 
Wheat.,  788;  Jones  v.  United  States,  7  How.,  681.  But  a  different  rule  muat 
prevail,  under  the  authority  of  Field  v.  Holland,  in  a  case  where  the  earlier 
items  of  the  account  are  secured,  and  the  later  items  unsecured.  Besides,  the 
qoestion  of  the  application  of  the  payments,  in  such  a  case,  rests  largely  in  the 
discretion  of  the  chancellor,  and  in  this  case  the  proof  shows,  as  already  sug- 
gested, that  the  parties  intended  to  preserve  the  security  of  the  plaintiffs'  mort- 
gage to  t)ae  extent  of  $5,000  of  the  indebtedness,  and  it  is  clearly  equitable  to 
Apply  the  payments  so  as  to  carry  out  that  intention.  It  may  be  added  that 
we  have  here  two  separate  contracts:  first,  the  mortgage  and  the  indebtedness 
secured  thereby ;  and,  secondly,  the  open  account  not  connected  with,  or  se- 
eared  by,  the  mortgage.  Viewed  in  this  light,  we  may,  for  the  purpose  of 
applying  the  payments,  separate  the  secured  from  the  unsecured  portion  of  the 
account,  and  treat  them  as  separate  debts. 

§  767.  Proof  of  a  mortgagees  whole  debt  against  the  estate  of  a  deceased 
mortgagor  does  not  extinguish  the  mortgage. 

i.  The  fact  that  plaintiffs  proved  their  entire  debt  as  against  the  estate  of 
Kallak,  and  received  two  dividends  thereon  from  the  assets  of  said  estate,  does 
not  extinguish  their  rights  under  the  mortgage.  The  sum  collected  from  the 
estate  upon  that  portion  of  the  debt  which  is  secured  by  the  mortgage  must, 
however,  be  credited  thereon.  It  appears  from  the  stipulation  of  the  parties 
that  the  plaintiffs  have  received  from  the  assets  of  the  estate  twenty-seven  per 
cent,  of  the  entire  claim,  including  the  $5,000  covered  by  the  mortgage  sue4 
CD,  or  $1,350  on  account  of  said  mortgage  debt.  This  must  be  credited,  and 
the  plaintiffs  are  entitled  to  a  decree  for  the  balance,  to  wit,  $3,650,  and  interest 
from  April  1, 1870.  The  plaintiffs  have  offered  to  take  a  decree  for  $5,000, 
which,  being  less  than  the  sum  thus  found  due,  including  interest,  the  decree 
vill  be  for  that  sum,  with  costs. 
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OSBORNE  V.  BENSON. 
(Circuit  Court  for  Massachusetts:  6  Mason,  157-161.    1828.) 

Statement  of  Facts. —  Proceeding  to  acquire  possession  by  writ  of  entry  sor 
intrusion,  brought  by  Osborne  as  administrator  of  Osborne,  deceased,  counting 
upon  the  seizin  of  the  deceased  in  fee  and  in  mortgage,  and  an  intrusion  by 
the  tenants  after  his  death.  Both  parties  claimed  under  one  Dean,  plaintiff 
claiming  under  a  mortgage  made  in  January,  1823,  and  defendants  under  a  deed 
of  subsequent  date.  The  defense-  was  that  nothing  was  due  under  the  mortgage, 
the  same  having  been  fully  extinguished  or  satisfied.  The  facts  which  defend- 
ants claimed  to  have  amounted  to  an  extinguishment  were  these:  A  mortgage 
was  given  for  S500  by  Dean  to  Osborne  &  Oo.  upon  his  real  estate,  upon  a 
contract  that  Osborne  &  Co.  should  deliver  to  him  $500  worth  of  marketable 
goods,  Osborne  &  Co.  giving  their  note  to  that  effect.  A  like  arrangement  was 
entered  into  by  one  Weeks  with  Osborne  &  Co.  Upon  the  next  day  Osborne 
&  Co.  took  up  the  two  notes,  and  gave  to  Dean  one  note  for  the  whole  amount; 
that  is,  goods  of  the  value  of  $1,000.  On  the  same  day  Dean  indorsed  the 
note  over  to  Weeks,  specifying  that  the  goods  were  to  be  charged  in  his  ac- 
count. The  goods  to  the  amount  of  $903  were  so  delivered,  and  upon  a  settle- 
ment with  Dean  some  time  after,  it  appeared  that  he  owed  Osborne  &  Co. 
$1,009.  Osborne  &  Co.  failed,  and  the  account  against  Dean  was  assigned, 
among  other  property,  to  their  assignees,  but  the  mortgage  and  notes  accom- 
panying the  same,  though  meant  to  be,  were  not  assigned  with  the  other 
property.  Dean's  account  with  Osborne  &  Co.  was  settled  by  the  former's 
giving  two  negotiable  notes,  one  for  $509  and  the  other  for  $500,  Osborne 
receipting  for  the  same  in  the  name  of  the  firm;  this  whole  arrangement  was 
unknown  to  the  assignees.  Nothing  was  said  at  the  time  about  giving  up  the 
mortgages  or  notes  accompanying  the  same.  Defendants  contended  that  by 
the  taking  of  the  two.  negotiable  notes  the  original  mortgages  were  extin- 
guished, whereas  plaintiff  insisted  upon  their  still  being  in  full  force  and  effect. 

§  768.  T/is  giving  of  noteafor  a  debt  on  account  secured  by  mortgage  does  not 
discharge  the  mortgage. 

Opinion  by  Story,  J. 

My  opinion  is,  that  upon  the  facts,  as  argued,  there  has  been  no  extinguish- 
ment or  satisfaction  of  the  mortgage  sued  on.  If  the  goods  delivered  were  in 
compliance  with  the  original  contract,  entered  into  between  Dean  and  J.  B. 
Osborne,  and  on  account  of  the  mortgage  (which  as  a  matter  of  fact  must  be 
left  to  the  jury),  then  the  mortgage  is  a  valid  security  upon  an  executed  coa- 
sideration.  If  the  goods  were  not  so  delivered,  then  J.  B.  Osborne  is  still 
liable  on  his  contract,  and  the  mortgage  is  valid,  as  founded  upon  an  executory 
contract  still  subsisting  and  binding  between  the  parties.  In  the  latter  view, 
the  giving  of  the  new  notes  .would  be  wholly  immaterial,  since  they  would  be 
in  payment  for  other  goods.  But  the  presumption  is  so  strong  that  the  goods 
were  furnished  under  the  original  contract,  that  it  seems  difKcult  to  resist  it. 
Taking  the  fact  to  be  so,  how  can  the  new  negotiable  notes  operate  as  an  extin- 
guishment  of  the  debt  on  account?  That  debt,  at  the  time  when  these  notes 
were  given,  had  been  assigned  to  assignees  by  the  partners,  to  whom  it  was  due. 
The  assignees  were  ignorant  of  and  not  parties  to  the  arrangement  by  which 
they  were  received.  Dean  knew  of  the  failure  and  assignment,  and  conse- 
quently knew  that  J.  B.  Osborne  had  no  longer  any  authority  to  extinguish 
or  receive  payment  of  the  debt,  or  to  receive  negotiable  notes  for  it»    Theso 
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notes  were^  therefore,  given  without  consideration.  The  mortgage  given  to  J. 
B.  Osborne  was  undoubtedly  given  in  trust  for  the  benefit  of  the  partners,  and 
not  for  J.  B.  Osborne  alone.  Indeed,  it  does  not  appear  that  it  was  the  inten- 
tion of  the  parties  to  the  arrangement  itself,  that  the  mortgage  should  be 
extinguished ;  or  that  it  should  no  longer  be  a  security  for  the  debt.  The  in- 
ference from  the  acts  of  the  parties  is  the  other  way ;  for  it  was  not  canceled 
or  surrendered.  They  may  have  intended  only  to  substitute  a  definite  time  for 
the  payment  of  the  debts  for  an  indefinite  time;  a  certain  for  an  uncertain 
credit;  a  protection  of  Dean  from  suit  for  nine  and  twelve  months;  and  that 
the  mortgage  should  still  stand  security  for  the  debt.  I  will  leave  the  facts 
to  the  jury  if  the  counsel  wishes  it;  but  supposing  the  facts  to  be  as  I  have 
assumed  them  to  be,  I  am  of  opinion  that  there  was  no  extinguishment  of  the 
mortgage  in  point  of  law.    (Tenants  defaulted  by  consent.) 

HATCH  V.  WHITE. 
(Circuit  Court  for  New  Hampshire:  2  GallisoB,  155-168.    1S14; 

Statement  of  Facts. —  Action  of  debt  brought  upon  a  judgment  rendered 
by  the  supreme  court  of  Massachusetts  in  1810.  The  plea  was  that  the  judg« 
ment  was  rendered  on  a  note,  on  which  was  given  as  collateral  security  a  mort- 
gage on  a  farm  in  Rutledge,  Massachusetts,  and  that  the  plaintiff,  by  actual, 
open  and  peaceable  entry,  took  possession  of  the  farm  on  account  of  the  breach 
of  condition  of  the  mortgage,  and  held  it  ever  since.  To  this  plea  there  was  a 
demurrer  and  joinder  in  demurrer. 

Opinion  by  Story,  J. 

There  is  no  averment  in  the  plea  of  the  value  of  the  mortgaged  estate ;  nor 
that  it  was  taken  in  full  satisfaction  of  the  debt ;  nor  that  the  equity  of  re- 
demption of  the  mortgagor  was  foreclosed.  The  case  therefore  stands  drily 
upon  the  legal  operation  of  the  allegations  in  the  plea,  unaided  by  collateral 
facts.  Oyer  of  the  record  is  prayed,  and  has  been  allowed  by  the  parties  with* 
out  objection.  But,  as  this  judgment  is  a  record  of  another  court,  in  strictness 
no  such  oyer  is  demandable.  It  is,  therefore,  an  irregularity,  which,  though 
not  affecting  the  merits,  might  well  attract  the  attention  of  the  parties. 

Waiving,  however,  all  exceptions  to  the  regularity  of  the  pleadings,  I  pro- 
ceed to  the  consideration  of  the  only  question  argued  at  bar  by  the  parties; 
whether,  after  a  foreclosure  of  a  mortgage  (as  the  entry  and  continued  posses- 
sion for  three  years  pleaded  in  this  case  are,  by  the  statute  of  Massachusetts, 
admitted  to  be),  the  mortgagee  can,' in  a  suit  upon  the  attendant  note  or  bond, 
recover  the  deficiency  in  value  of  the  mortgaged  estate  to  satisfy  the  debt 
dae  to  him.  It  is  contended  by  the  defendant  that  the  foreclosure  is  either 
an  absolate  purchase  of  or  an  election  to  take  the  land  in  full  satisfaction  of 
the  debt;  and  by  the  plaintiff,  that  it  amounts  to  a  satisfaction  of  so  much  only 
of  the  debt  as  equals  the  value  of  the  land. 

§  769.  A  mortgage  is  a  mere  security  for  a  deht^  and  collateral  to  it 

If  the  doctrine  asserted  by  the  defendant  be  true,  it  will  be  found  in  many 
instances  to  work  great  injustice.  Where  the  value  of  the  property  mortgaged, 
whether  real  or  personal,  is  less  than  the  debt,  no  foreclosure  of  the  equity  of 
redemption,  and  no  absolute  ownership  of  such  property,  can  ever  be  acquired, 
but  upon  the  absolute  extinguishment  of  the  whole  debt.  Under  such  circum- 
stances the  value  of  the  pledge  in  the  hands  of  the  mortgagee  would  be  materi- 
ally diminished,  and  it  would  frequently  prove,  in  literal  exactness  of  language, 
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mortuum  vadium^  a  dead  and  worthless  security.  If  the  mortgagee  be  com- 
pellable to  make  an  electioa,  the  parsait  of  a  personal  remedy  on  the  attend- 
ant bond  is  as  much  an  abandonment  of  the  pledge  as  the  appropriation  of  the 
latter  is  an  abandonment  of  the  debt.  In  a  case,  therefore,  of  suspected  insolr- 
ency  he  would  be  encircled  with  perils  on  every  side;  and,  instead  of  a  doable 
security  for  bis  debt,  would  be  left  with  scarcely  a  single  plank  to  save  himself 
in  the  shipwreck.  The  argument  which  would  lead  to  such  consequences  is 
not  easily  admissible,  and  if  it  stand  at  all,  it  must  be  upon  technical  principles, 
or  authorities,  which  cannot  now  foe  questioned.  A  mortgage  is  but  a  mere 
aecurity  for  the  debt,  and  collateral  to  it.  The  debt  has  an  independent  exist- 
ence, and  remains  with  all  its  original  validity  notwithstanding  a  release  of  the 
mortgage.  The  former  is  the  principtd,  and  the  latter  an  incident,  though  not 
an  indispensable  incident.  An  assignment  of  the  debt  will,  in  equity,  if  not  at 
law,  carry  the  mortgaged  property  along  with  it;  and  a  release  of  the  debt  will 
relieve  the  property  from  all  farther  claims  of  the  mortgagee.  Weston  v.  Mou- 
lin, 2  Burr.,  969;  Green  v.  Hart,  1  Johns.,  580.  Where  the  coiijbract  executed 
between  the  parties  is,  strictly  speaking,  a  mortgage,  that  is,  a  conditional  con- 
veyance of  the  property  subject  to  be  devested  by  a  performance  of  the  condi- 
tion, by  non-performance  the  conveyance  becomes  absolute,  according  to  the 
express  stipulations  of  the  parties.  Where  the  contract  amounts  but  to  a  pledge, 
that  is,  a  mere  deposit  as  security,  redeemable  on  payment  of  the  debt,  the 
creditor  acquires  a  lien  or  qualified  property  tp  that  extent;  but  the  stipulations 
of  the  parties  in  no  event  import  a  conveyance  of  the  absolute  ptx>perty  to  the 
creditor.  If  he  can  acquire  it,  it  can  only  be  by  an  appropriation  recognized 
and  enforced  by  law,  in  aid  of  his  right,  upon  the  default  of  the  debtor;  as 
seems  to  have  been  the  case  by  the  ancient  writ  transmitted  to  us  by  Glanville. 
Lib.  10,  cap.  6;  Mores  v.  Conham,  Owen,  123.  But  an  absolute  property  in  the 
pledge  acquired  either  way,  by  the  stipulations  of  the  party  or  by  the  course  of 
the  law,  upon  the  default  of  the  debtor,  would  not  seem  of  itself  to  operate  an 
extinguishment  of  the  debt  secured  by  a  covenant  or  agreement  independent 
of  such  pledge.  The  parties  have  not  agreed  to  an  extinguishment  of  the  debt 
in  such  an  event,  and  it  is  difficult  to  perceive  how  the  law  should  found  a  per- 
emptory bar  upon  the  default  of  the  very  party  who  pleads  it,  against  another 
to  whom  no  laches  can  be  imputed.  If,  indeed,  during  the  time  of  redemption, 
the  pledge  be  injured  or  lost,  or  wrongfully  detained,  there  seems  reason  to 
hold,  as  in  the  ancient  law,  that  a  proportionate  value  should  be  deducted  from 
the  debt,  unless  a  restoration  or  satisfaction  were  otherwise  made.  Glanville, 
lib.  10,  cap.  8.  But  where  there  is  no  such  ingredient  in  the  case,  the  debt  ought 
to  retain  its  original  validity ;  and  if  equity  should  interfere  to  enlarge  the  time 
of  redemption,  or  to  prevent  a  double  satisfaction,  it  is  the  utmost  exercise  of 
its  authority,  which  justice  or  good  conscience  would  seem  to  require.  To 
deprive  the  creditor  even  of  a  single  satisfaction  of  his  debt,  in  favor  of  a  neg- 
ligent or  fraudulent  debtor,  would  not  comport  with  the  maxims  which  asuaiiy 
govern  courts  acting  ex  aequo  et  bono. 

§  770.  After  a  foreclosure  of  a  mortgage^  the  creditor  may  recover  at  law  all 
of  the  debt  left  unpaid  by  the  foreclosure. 

Upon  principle,  then,  there  would  seem  no  reason  to  restrain  the  mortgagee 
from  every  remedy  in  rem  and  in  personam^  until  he  has  obtained  a  full  satis- 
faction of  his  debt.  Let  us  now  examine  the  point  with  a  view  to  authorities. 
Ko  case  has  been  cited  from  the  English  reports,  and  as  far  as  a  diligent  search 
could  enable  us  to  pronounce,  no  case  exists  at  law,  in  which  the  point  has  been 
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solemnlj  presented  for  adjadicatios.  This  aniversal  silence  in  a  ease  of  so  fre- 
qaent  occarrence  affords  a  pretty  strong  argument  that  at  law  such  a  plea  bas 
never  been  held  a  sound  defense.  Tet^  even  at  law,  the  incidental  expressions 
of  learned  judges  show  the  general  understanding  of  the  profession  on  the  stib- 
ject;  and  the  frequent  applications  to  chancery  for  injunctions  to  restrain  the 
creditor  from  pursuing  his  personal  remedy  have  drawn  from  that  court  ex- 
plicit avowals.  In  Smart  v.  Wolfe,  8  Term  R^  342,  Lord  Kenyon,  comparing 
it  with  the  case  before  him,  says:  ^*  As  in  case  of  a  pawn,  the  right  to  detain 
which  is  not  devested  by  the  pawnee's  also  taking  a  covenant  as  farther  secu- 
rity, on  which  he  may  sue  the  person  of  the  covenantor.  The  covenant  is  only 
considered  as  an  additional  remedy,  and  the  party  may  proceed  on  both."  In, 
Schoole  V,  Sail,  1  Soh.  &  Lef.,  176,  Lord  Redesdale  declared  that  a  mortgagee 
bad  a  right  to  proceed  on  his  mortgage  in  equity  and  on  his  bond  at  law  at 
the  same  time.    In  Aylet  v.  Hill,  2  Dick.,  551,  in  1779,  and  again  in  Tooke  v. 

Hartley,  3  Bro.  Ch.  Cas.^  123,  in  1786,  and  Tooke  v. ^  2  Dick.,  785,  Lord 

Tbarlow,  upon  an  application  for  an  injunction,  held  that,  notwithstanding  a 
foreclosure,  the  mortgagee  had  a  right  to  proceed  at  law  on  his  bond,  and  might 
recover  on  such  suit  the  deficiency  of  the  mortgaged  estate  to  covef  his  debt} 
and  he  declared  the  law  to  be  now  so  established.  The  same  may  be  inferred 
from  the  early  case  of  Dashwood  Vi  Blythway,  1  Eq.  Cas.  Abr.,  317,  the  only 
effect  there  attributed  to  such  suit  being  that  it  opened  the  foreclosure  and  let 
in  the  equity  of  redemption  of  the  mortgagor.     It  is  true  that  Lord  Thurlow, 

in  Tooke  v. y  2  Dick.,  785  (which,  notwithstanding  some  discrepancy  in 

dates,  is  probably  the  same  case  as  in  2  Bro.  Ch.  Cas.,  125),  is  said  to  have  de- 
dared  that,  after  a  foreclosure,  so  long  as  the  mortgagee  kept  the  estate,  he 
most  take  the  pledge  as  a  satisfaction,  because,  by  not  knowing  what  it  would 
produce,  be  could  not  say  anything  was  done;  but  if  he  sold  the  estate  fairly 
and  without  collusion  for  the  best  price,  and  it  produced  less  than  the  debt,  he 
woald  be  entitled  to  recover  on  the  bond  for  the  deficiency. 

The  reason  given  for  this  distinction  does  not  seem  satisfactory.  The  actual 
value  of  the  estate  may  as  well  be  ascertained  while  it  is  in  the  bands  of  the 
mortgagee  as  after  a  sale;  and,  indeed,  must  be  so  ascertained  iii  order  to  s^ 
if  it  was  sold  at  the  best  price.  At  least  the  fact  is  not  more  difficult  to  settle 
than  many  which  ordinarily  engage  the  attention  of  courts  and  juries;  and 
if  the  deficiency  be  once  found,  the  same  equity  to  have  it  paid  exists  in  both 
cases.  Besides,  if  the  debt  be  d^ettied  satisfied  while  the  estate  is  in  the  mort- 
gagee's hands,  it  is  not  easy  to  conceive  how,  by  his  own  act  of  transfer,  he 
can  defeat  the  legal  effect  of  that  satisfaction.  And  if  the  doctrine  in  Dash- 
wood  9.  Blythway  be  correct,  there  would  still  be  less  reason  to  allow  the  mort- 
gagee to  recover  after  a  sale,  because,  as  it  would  be  inequitable  to  open  the 
foreclosDre  against  the  purchaser,  it  would  enable  the  mortgagee  to  defeat  the 
revival  of  the  equity  of  redemption  resulting  from  his  personal  suit. 

It  was  this  last  consideration  that  inclined  Lord  Eldon,  in  Perry  t^.  Barker,  8 
YesL  Jr.,  527,  to  bold  that,  after  a  foreclosure  and  sale  of  the  mortgaged  estate, 
tlie  mortgagee  had  no  right  to  proceed  at  law  upon  the  attendant  bond,  be- 
cause by  the  sale  he  had  incapacitated  himself  to  reconvey  the  estate  to  the 
xaortgagor;  and  upon  this  ground,  in  the  case  before  him,  he  granted  an  in- 
jmotion  until  the  heaiPing.  In  this  case,  however.  Lord  Eldon  stated  that  in 
Took  V.  Hartley  L6rd  Tburlow  bad  held  (and  so  was  a  MS.  report  of  the  case 
taken  by  Sir  Sanmel  Bomiliy)  that,  Whether  the  estate  was  sold  to  a  stran^r^ 
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or  remained  in  the  mortgagee,  there  was  no  distinction,  but  an  action  might 
be  brought  for  the  difference.  There  seems,  therefore,  some  reason  to  doabt 
the  accuracy  of  the  report  in  2  Dick.,  785.  The  case  of  Perry  v.  Barker  after- 
wards came  to  a  hearing  before  Lord  Erskine  (13  Ves.  Jr.,  197),  who,  after  a  foil 
argument,  decided  that,  notwithstanding  a  foreclosure,  the  mortgagee  had  a 
right  to  proceed  on  his  bond;  but  that  such  a  proceeding  entitled  the  mort- 
gagor to  redeem,  and  if  the  mortgagee  had  previously  sold  the  estate  and  could 
get  it  back,  equity  ought  to  allow  him  time  for  the  purpose.  It  seems,  how- 
ever, to  have  been  his  lordship's  opinion,  that,  if  this  could  not  be  done,  the 
mortgagee  ought  to  be  restrained  from  proceeding,  and,  under  the  peculiar 
circumstances  of  the  case  before  him,  he  decreed  a  perpetual  injunction. 

We  profess  ourselves  unable  to  comprehend  the  particular  principles  apon 
which  in  either  case  a  court  of  equity  proceeds  to  restrain  a  creditor  from  pur- 
suing his  remedy  at  law,  when  by  the  foreclosure  he  has  not  obtained  a  satis- 
faction of  his  debt.  We  should  have  thought  that  natural  justice,  as  well  as 
the  stipulations  of  the  parties,  would  have  been  better  subserved  by  allowing 
the  creditor  every  remedy  in  rem  and  in  personam,  until  his  debt  should  be 
completely  satisfied.  If  afterwards  he  should  make  an  oppressive  use  of  his 
power  by  attempting  to  obtain  a  double  satisfaction,  then,  and  not  till  then,  the 
interposition  of  chancery  by  way  of  injunction  would  seem  conscientious  and 
salutary. 

As  little  can  we  comprehend  the  ground  on  which,  as  in  Dash  wood  v,  Blyth- 
way,  courts  of  equity  have  held  that  a  suit  on  the  attendant  bond  opens  the 
foreclosure  and  lets  in  the  equity  of  redemption.  By  such  foreclosure  the 
mortgagee  obtains  an  absolute  estate  which,  perhaps,  may  well  be  deemed  a 
purchase  at  the  full  value  of  the  land,  if  less  than  the  debt,  and  if  greater,  at 
the  amount  of  the  debt.  But  why  a  personal  suit  to  recover  the  deficiency  of 
the  land  to  pay  the  debt  should  change  the  nature  or  effect  of  a  foreclosure 
has  not  yet  been  satisfactorily  explained.  It  is  rarely  that  a  foreclosure  can 
take  place  where  the  estate  much  exceeds  the  debt  in  value.  Another  purchaser 
is  usually  found,  and  a  non-redemption,  therefore,  affords  a  pretty  strong  evi- 
dence of  an  inferiority  in  value.  Besides,  is  it  no  inconvenience  to  the  creditor 
to  take  land  instead  of  his  money?  If,  after  the  foreclosure,  the  estate  should 
become  materially  lessened  in  value,  the  loss  has  never  been  deemed  to  be  the 
mortgagor's.  Why,  then,  should  he  derive  benefit  from  an  accidental  rise  in 
value,  when  he  has  been  altogether  in  default?  If,  indeed,  after  a  foreclosure, 
the  mortgagee  should  come  into  equity  to  seek  relief  against  the  mortgagor, 
there  might  be  some  room  to  apply  the  maxim,  that  he  who  seeks  equity  must 
do  equity.  But  in  fact  he  only  claims  the  exercise  of  his  legal  rights,  secured 
to  him  by  contract ;  and  is  then  told  that  he  must  submit  to  retrace  all  his 
steps,  or  an  injunction  will  bar  his  proceedings.  And  even  if  such  a  hard 
measure  of  justice  were  dealt  out  to  the  mortgagee  while  the  property  was  in 
his  own  hands,  it  would  seem  not  inequitable,  when  he  had  rightfully  passed  it 
to  a'  purchaser,  to  hold  him  entitled  to  his  personal  remedy  for  all  the  pledge 
had  failed  to  pay.  That  a  sale  after  a  foreclosure  should  be  deemed  so  far  a 
wrongful  act  as  to  draw  after  it  the  penalty  of  a  perpetual  injunction  is  a 
doctrine  not  easily  reconcilable  with  the  sound  principles  which  govern  con- 
tracts of  this  nature.  We  are  happy  to  add  that  the  opinions  imputed  by  the 
better  authorities  to  Lord  Thurlow  sanction  the  doctrines  for  which  we  con- 
tend.   But  whatever  may  be  the  effects  attributed  to  a  suit  in  personam  after 
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a  foreclosore,  as  to  reviving  the  equity  of  redemption,  saoh  effects  can  be  al- 
lowed in  chancery  only  when  it  acts  upon  its  own  peculiar  principles,  unaffected 
by  statatory  provisions.  In  Massachusetts,  where  this  mortgage  was  executed 
and  enforced,  and,  of  course,  by  whose  laws  it  is  to  be  regulated,  the  equity  of 
redemption  is  limited  to  three  years  after  possession  obtained,  and  negatived 
afterwards  by  the  express  provisions  of  the  statute.  Stat.  1  March,  1799, 
ch.  77.  The  foreclosure,  therefore,  once  complete,  fixes  the  absolute  rights  of 
the  parties,  and  no  subsequent  event  can  control  or  alter  their  legal  efficacy. 

To  return:  whatever  may  be  the  differences  of  opinion  among  the  learned 
chancellors  on  other  points,  the  foregoing  examination  abundantly  shows  that 
they  all  proceed  upon  the  supposition  that  at  law  a  foreclosure  of  the  mortgage 
is  no  bar  to  an  action  on  the  attendant  bond ;  and  that  equity  alone  can  afford 
relief  by  acting  on  the  conscience  of  the  creditor,  and  decreeing  a  perpetual 
injunction.  Sitting,  then,  in  a  court  of  law,  we  should  have  no  difficulty, 
even  if  this  were  a  case  primm  impressionism  in  holding  that  the  plea  is  bad, 
and  that  the  demurrer  must  be  sustained.  Our  judgment  would  be,  that  upon 
principle  the  mortgagee  must  be  entitled  to  recover  on  the  note,  in  damages, 
the  deficiency  of  the  mortgaged  property  to  pay  the  debt,  calculating  its  value 
at  the  time  of  the  actual  extinction  of  the  equity  of  redemption ;  and  that, 
even  admitting  the  foreclosure  to  be  a  purchase  of  the  property,  in  no  event 
could  the  purchase  money  be  deemed  to  exceed  the  debt. 

Bat  this  question  has  been  solemnly  adjudged  in  the  state  where  this  contract 
of  mortgage  was  made  and  to  be  executed.  In  Amory  v.  Fairbanks,  in  1793, 
the  supreme  court  of  Massachusetts  decided,  upon  a  special  plea  like  the  present,* 
that  the  bar  was  bad,  and  the  mortgagee  entitled  to  recover  the  deficiency  of 
his  debt,  notwithstanding  the  foreclosure.  3  Mass.,  562.  At  the  distance  of 
fourteen  j'ears,  this  decision  was  cited  and  approved  by  the  same  court,  and 
may  now  be  considered  as  the  settled  law  of  that  state.  3  Mass.,  154.  Such 
an  authority,  even  if  not  binding  on  this  court,  is  so  conformable  with  principle 
and  so  highly  respectable  in  itself,  that  it  is  not  easy  to  shake  its  force. 

It  has  been  argued  that  the  creditor  might  in  Massachusetts  have  first  sued 
his  note,  and  levied  his  execution  on  the  mortgaged  estate  at  its  appraised 
value,  and  thereby  have  avoided  the  ill  effects  of  a  foreclosure,  if  the  estate 
was  of  less  value  than  the  debt,  and  that  therefore  there  is  less  reason  to  hold 
him  entitled  to  recover  when  he  elects  a  foreclosure  in  the  first  instance.  But 
is  it  quite  certain  that  the  mortgagee  would  in  equity  be  allowed  in  this  way  to 
avoid  the  mortgage?  And  even  if  he  might,  still  it  might  well  admit  of  doubt 
how  far  such  a  proceeding  extinguished  his  mortgage  so  as  to  let  in  other  in- 
termediate incumbrances  and  attachments  on  the  estate.  If  the  defendant's 
argument  be  correct,  the  election  of  a  personal  suit  would  amount  to  a  waiver 
of  the  mortgage,  whether  the  execution  were  levied  on  the  mortgaged  prop- 
erty or  remained  unsatisfied.  Yet  authority  does  not  seem  to  countenance  such 
a  principle.     See  Bantleon  v.  Smith,  2  Binn.,  146. 

There  are  some  other  views  of  this  case  which,  if  the  principal  point  admit- 
ted of  doubt,  might  deserve  consideration.  The  suit  is  upon  a  judgment  of 
another  state,  and  must  have  all  the  validity  and  conclusiveness  here  that  it 
has  there.  See  8  Cranch,  29.  If  the  plaintiff  was  bound  by  his  election  to 
foreclose  the  mortgage,  that  election  had  been  made  previous  to  the  original 
suit  and  might  have  been  pleaded  in  bar  to  it,  and  the  neglect  so  to  do  cannot 
now  be  helped.  If,  on  the  other  hand,  the  bar  did  not  arise  until  after  the  eleo- 
tipn  so  made  and  an  actual  extinguishment  of  the  equity  of  redemption,  then^ 
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bj  tfa6  law  of  fiaflite(^!]9«tta,  ft  Iras  tio  defense  against  a  salt  on  the  judgment. 
On  the  whole  we  are  of  opinion  that  the  demurrer  is  well  taken,  and  that 
judgment  on  this  plea  mast  pass  for  the  plaintifiF.    Flea  adjudged  bad. 

§  771.  Application  of  payment  upon  Jadgrment  iaclndin;  morisragre  debt.-— Where  a  cred* 
itor  obtains  one  judgment  on  several  debts,  some  of  which  are  secured  by  mortgage,  and  the 
eicecatioh  is  satisfied  only  in  part,  a  court  of  equity  will  apply  the  moneys  in  the  fi-rst  place  to 
the  unsecured  portion  of  the  debt.    Williams  v.  Reed,  8  Mason,  405,  417. 

§  77S.  Who  miiy  appropriate  paymeittft.-^  A  mortgage  debtor  owing  other  debts  fo  his 
mortgagee,  aside  from  the  mortgage  debt^  in  making  a  payment  may  appropriate  it  to  what- 
ever account  he  pleases.  But  if  he  makes  no  appropriation,  his  creditor  may  apply  it  either 
to  the  secured  or  unsecured  debt.  If,  however,  neither  the  debtor  nor  the  creditor  makes 
any  appropriation  the  court  will  apply  it  according  to  the  equity  of  the  case.  Gordon  v. 
Hobart,  2  Stoiy,  248. 

§  773.  A  mortgagor,  by  charging  himself  as  eiecator  of  the  mortgagee  with  the  amount 
oi  the  mortgage  note  as  part  of  the  assets  of  the  estate  and  settling  his  account  on  that  basis, 
shot^d  that  he  supposed  the  debt  to  be  a  valid  one,  and  is  a  substantial  admission  of  it  in  a 
suit  by  an  admihistrator  with  the  will  ani^e±ed  to  foreclose  the  mortgage.  But  the  inventory 
and  the  order  of  distribution  in  the  px^bate  court  are  not  conclusive  evidence  that  the  note 
has  been  paid.    Butterfield  v.  Smith,  11  Otto,  571. 

§  774.  Change  of  debt  does  not  affect  the  security.— A  mortgage  or  other  conveyance 
niade  iLs  security  for  a  debt  evinced  by  a  note  or  bond  will  operate  as  security  for  the  same 
oontihufh^  debt,  though  the  etldence  olT  it  be  changed  by  renewal  or  otherwise.  But  if  the 
security  itself  has  been  changed,  and  not  the  evidence  of  the  debt,  and  a  new  mortgage  has 
been  executed  in  substitution  for  the  first,  the  first  thereupon  ceases  to  have  any  validity  or 
effect.    In  re  Wynne,  Chase's  Dec,  227,  249. 

§  ^75.  A  moHgage  or  other  like  deed  given  as  security  for  a  debt  will  operate  as  a  security 
ioi  ^  continuing  debt  thdhgh  ltd  Evidence  be  changed  by  renewal,  etc.    Ibid. 

^776(1  If  one  d^«d  of  trust  be  substituted  for  another  the  older  deed  becomes  invalid* 
Ihid. 

§  77t.  A  mortgage  is  not  extinguished  by  a  decree  in  which  it  was  recognized,  the  rate  of 
interest  increased,  and  the  time  Of  payment  extended,  that  decree  declaring  that  it  was  not 
to  Operate  as  a  novatioii  of  the  oi-iginal  mortgage  or  i(i  "  aff^t  the  validity  of  the  same." 
Hunt  U  Innis,*  2  Wdodd,  103. 

g  778.  Proof  of  a  mortgagee's  whole  debt  against  the  estate  of  a  deceased  mortgagor 
does  not  extinguish  the  mortgage.  Mortgagee  may  receive  his  dividend  and  enforce  his  mort- 
gage lien  for  any  portion  of  the  debt  remaining  unpaid.  Schuelenburg  v.  Martin,  1  McC, 
84b  {%%  765^767). 

§  779.  The  title  remaining  in  the  mortgagee  after  payment  of  the  debt  is  not  sufficient  to 
enable  him  to  maintain  a  writ  of  entry  or  other  suit  at  law  against  the  mortgagor  to  recover 
possession  of  the  mortgaged  premises.    Gray  v.  jenks,*  3  Mason,  520. 

g  790.  Payment  6t  th6  debt  exfingUishes  the  mortgage.—  Where  the  debt  secured  by  the 
mortgage  IS  extihgditihed,  ho  ihattl^r  how,  the  ilssignee  of  the  mortgagor  is  entitled  to  the 
possession  of  the  premises ;  and  the  mortgagee  or  his  assigns,  if  in  possession  at  the  time, 
hold  in  trust  for  the  benefit  of  the  mortg^agor  and  his  assigns.  Uphamt;.  Brooks,*  2  WoodU 
&  M..  407,  416. 

§  78l.  A  court  of  law  will  not  permit  an  outstanding  satisfied  inortgage  to  be  set  up  against 
the  mortgage!*.  Yet  the  legal  title  is  not  technically  released  by  receiving  the  money.  This 
rule  must  then  be  founded  on  an  equitable  control  exercised  by  courts  of  law  over  parties  ih 
ejectment.  It  would  be  contrary  to  the  plainest  principles  of  equity  and  justice,  to  permit 
a  stranger  who  had  no  interest  in  the  mortgage  to  set  it  up,  when  it  had  been  satisfied  by  the 
moHgagor  himself,  to  defeat  his  title.  But  if  this  stranger  had  himself  paid  it  off,  he  would 
be  considered  as  an  assignee,  and  might  use  it  for  his  prot^tidh.  Peltz  v.  Clarke,  5  Pet..  481, 
488. 

§  782.  In  Louisiana  a  mortgage  may  be  erased  in  a  proceeding  by  rule  in  the  nature  of  a 
petition.    New  Orleans  National  Bank  v.  Adams,  3  Woods,  21,  25. 

g  788.  kecorery  of  deficiency.—  A  mortgagee  is  entitled  to  recover  in  an  action  at  law 
upon  the  mortgage  debt  the  deficieticy  of  the  mortgaged  property  to  pay  the  debt,  calculat- 
ing its  value  at  the  time  of  the  actual  extinction  of  the  equity  of  redemptioii.  Batch  v. 
White,  2  Gall.,  152,  160  (g§  760-770). 

g  784.  Release  of  mortgage  without  surrender  ot  note.— Where  a  note  secured  by 
mOrtgajgb  has  beeh  |ia^sbd  to  a  thiird  pAtiy,  a  subsequent  release  of  th^  tctottg&ie  without  the 
aaiUBUdiftr  Of  th&  n^e  Is  toid,  upon  the  j^inbipto  that  th^  assignee  dl  the  libte  fis  entitled  to 
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the  flecmity  iriven  for  its  payment,  and  that  the  assij^ment  of  the  debt  operates  as  an 
asugnmentof  the  mortgage.    Dickinson  v.  Worthiugton,  4  Haghes,  430,  433. 

§  78d«  The  release  of  a  deed  of  trust  to  secure  a  note,  which  was  executed  by  the  trustee 
without  authority  from  the  holder  of  the  note  and  without  its  payment,  is  not  good  in  favor 
of  a  sobaequent  xNircfaaaer  with  notice.    Insurance  Co.  v.  Eidredge.  IS  Otto,  547. 

§  786b  Blsehar^  obtainei  by  fraud.—  A  cancellation  of  a  mortgage  by  a  trustee,  obtained 
through  the  fraudulent  representations  of  interested  persons,  cannot  operate  to  abridge  the 
rights  of  beneficiaries.    McLean  v.  Lafayette  Bank,  8  McL.,  587,  625. 

XIX.  Sbdsmption. 

SUHifABT — A  rule  of  property;  time  allowed  after  foreclosure,  §  787. — Rule  of  circuit  court 
to  aUow  commission  to  clerk,  g  7S8.—  Sheriff's  certificate  of  r^demplvony  §  789. —  No  re- 
deniptfon  after  expiration  of  time  aXUnoed,  g  790. —  Appeal  within  time  aUowedfor  redemp^ 
tion,  g  791. —  Redemption  of  homestead  by  €Uisignee  in  bankruptcy,  g  792. —  Amount 
payable  to  redeem  from  mortgagee  who  has  paid  prior  incumbrances,  §  793. —  Redemption 
by  junior  pending  foreclosure  of  prior  mortgage,  §  794. —  Parties  to  bills  to  redeem,  §§  795- 
7M. 

%  7S7.  A  right  of  redemption  after  foreclosure,  given  by  statute  in  any  state,  beooraes  a 
mle  of  property  binding  upon  the  courts  of  the  United  States  sitting  in  such  states ;  and  the 
rales  of  practice  of  such  courts  must  be  made  to  conform  to  the  law  of  the  state  so  f ar  aa 
may  be  necessary  to  give  full  effect  to  the  right.  Therefore,  a  court  of  the  Uuited  States 
sittiog  in  Illinois  and  decreeing  a  foreclosure  sale  of  land  in  that  state  shodld  provide  for  a  re- 
demption according  to  the  statute  of  that  state.  Brine  t^.  Insurance  Co.,  §g  800-804.  Fol- 
tewed  in  Orvis  v,  Powell,  §j  1070-1073. 

§  7S^  The  circuit  court  of  the  United  States  has  power,  by  rule  or  otherwise,  to  require  a 
party  exercising  the  right  of  redemption  given  by  statute,  to  pay  to  the  clerk  of  the  court 
one  per  cent,  on  the  money  received  and  paid  out  by  him  as  redemption  money.  Blair  v, 
Caiicago  A  Pacific  R.  Co.,  ^  805. 

§  780.  A  sherifts  certificate  of  redemption  is  not  so  far  conclusive  as  to  bar  the  redemp« 
tioner  from  showing  that  all  the  money  had  been  paid  and  the  whole  property  redeemed. 
FUge  V.  Smith,  g  806. 

S  7M.  After  the  expiration  of  the  time  allowed  by  law  to  redeem  land  sold  under  a  foreclos- 
ore  decree,  a  bill  of  review  to  open  the  decree  and  reverse  the  decision  will  not  be  entertained, 
Burley  v.  Flint,  g  807. 

S  7f  1.  If  a  party  appeals  within  the  time  allowed  for  the  redemption  of  land  sold  by  ju« 
dieial  sale,  he  loses  ho  right  by  not  having  paid  or  tendered  the  redemption  money  within  the 
time  limited.    Mason  v.  Northwestern  Ins.  Co.,  g  8)3. 

g  792.  The  redemption  of  a  homestead  by  an  assignee  in  bankruptcy  does  not  inure  to  the 
benefit  of  the  bankrupt,    Swenson  v.  Halberg,  %^  803-811. 

g  79S.  If  a  junior  mortgagee  has  paid  incumbrances  for  the  protection  of  the  estate,  the 
person  redeeming  is  required  to  add  the  amounts  so  paid  to  the  mortgage  debt,  both  because 
tbe  estate  is  benefited  to  that  amount  and  because  the  holder  of  the  mortgage,  by  paying 
ioch  incumbrance,  is  subrogated  to  the  claim.    McCk>rmick  v.  Knox^  ^8 12. 

$  794.  A  subsequent  mortgagee,  redeeming  after  a  sale  upon  foreclosure,  but  before  this  is 
completed  by  the  expiration  of  the  time  for  redemption,  becomes  assignee  of  the  mortgage 
and  is  entitled  to  interest  at  the  rate  it  bore.     Dodge  t;.  Fuller,  g  818. 

g  705.  AU  persotas  having  a  legal  interest  in  the  mortgaged  property,  or  in  the  mortgage^ 
■hoaid  be  maide  parties  to  a  suit  to  redeem.    Dexter  v.  Arnold,  g§  81i-S20. 

g  796w  Trustees  invested  with  the  legal  estate,  rather  than  the  cestuis  que  trust,  are  the 
proper  parties  to  redeem  land  held  under  a  mortgage.    Ibid. 

g  797.  AU  tbe  heirs  of  the  mortgagor  should  be  before  the  court  in  case  of  a  redemption  of 
a  mortgage.    Ibid, 

g  T9&  Heirs  of  th^  mortgagee  are  generally  indispensable  parties  to  a  redemption  of  a  mort- 
gage.   Ibid, 

g  7i9.  In  Rhode  Island,  where  the  mortgagee  has  never  taken  possession,  the  mortgage 
belongs  to  hia  personal  represehtativdy  and  in  such  case  the  presence  of  the  heir  may  be  dis- 
penaed  with.    ItwL 

IKoTBB.—  See  g§  821-886.] 
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BRINE  V.  INSURANCE  COMPANY. 
(6  Otto,  637-640.    1877.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Illinoig. 

Statement  of  Fact's. —  The  insurance  company  filed  a  bill  to  foreclose  a 
mortgage  on  land  in  Chicago.  The  grantors  in  the  mortgage  afterwards  con- 
veyed to  Walker,  who  sold,  but  did  not  convey,  to  Ida  R.  Brine,  who  died, 
leaving  as  her  heir  Ida  W.  Brine.  After  selling  to  Mrs.  Brine,  Walker  con- 
veyed to  Pearce,  in  order  that  $6,000  which  Mrs.  Brine  owed  him  might  be 
held  by  Pearce  as  security  for  a  debt  of  Walker's  to  a  bank.  All  the  persons 
interested  were  made  defendants.  The  final  decree  allowed  the  defendants  one 
hundred  days  to  pay  the  mortgage  debt,  and  if  not  paid  the  master  was  in* 
structed  to  sell  tiie  lot  for  cash.     From  this  decree  Ida  W.  Brine  appealed. 

§  800.  Interest  coupons  are  distinct  contracts^  and  when  due  and  unpaid  bear 
interest. 

Opinion  by  Mb.  Justice  Milleb. 

We  will  notice  the  errors  assigned  in  their  order.  1.  The  money  borrowed 
of  the  insurance  company  was  evidenced  by  a  bond  for  the  principal  sum  of 
$7,000,  and  the  semi-annual  interest  by  coupons  attached  to  said  bond;  and 
the  court  allowed  interest  on  such  of  those  coupons  as  were  due  and  unpaid; 
and  this  is  asserted  to  be  error.  We  have  decided  more  than  once  in  this  court 
that  such  instruments  are  so  far  distinct  contracts  for  the  payment  of  money, 
that  when  they  become  due  they  bear  interest,  and  may  be  sued  on  separately 
from  the  bond.  Cromwell  v.  County  of  Sac,  96  TJ.  S.,  61.  2.  It  is  objected 
that  complainant  was  allowed  in  the  decree  premiums  paid  for  insurance  of  the 
house  covered  by  the  mortgage.  The  deed  of  trust  required  the  grantors  to 
keep  the  property  insured  for  the  benefit  of  complainant;  and,  when  they 
failed  to  do  this,  we  think  the  sum  paid  by  the  trustee  for  such  insurance  is  a 
proper  charge,  and  a  lien  under  the  trust  deed. 

3.  By  reason  of  the  conveyance  of  the  lot  to  Pearce,  after  Walker  had  sold 
to  Mrs.  Brine,  and  received  $5,000  of  the  purchase  money,  the  appellant,  her 
heir,  insisted  that,  before  final  decree  in  favor  of  the  complainant,  the  right  to 
the  equity  of  redemption  under  the  trust  deed  should  be  ascertained  and  settled 
by  the  court,  as  between  her  and  Pearce,  in  order  that,  if  she  paid  the  insar- 
ance  company's  debt,  she  might  know  what  she  was  getting  for  it.  For  this 
purpose  she  made  application  to  be  permitted  to  file  a  cross-bill;  but  she  did 
not  pay,  or  offer  to  bring  into  court,  for  the  use  of  the  company,  the  money 
which  was  due  on  the  mortgage.  The  court  refused  to  delay  the  decree  in 
favor  of  the  complainant  for  this  purpose,  but  by  the  decree  allowed  any  of 
the  defendants  to  pay  the  money  found  due  within  a  hundred  days,  and  thus 
prevent  the  sale;  and  it  also  ordered  that,  if  the  lot  sold  for  more  than  the 
debt,  interest  and  costs,  the  excess  should  be  paid  into  court.  The  rights  of 
these  parties  to  the  surplus  could  then  be  litigated. 

In  this  we  are  of  the  opinion  the  court  did  precisely  what  equity  and  equity 
practice  required.  The  complainant's  debt  was  due  and  was  undisputed  as  a 
lien  on  the  lot  paramount  to  all  others;  and  the  complainant  had  no  interest 
in  the  controversy  between  appellant  and  Pearce,  and  should  not  have  been 
delayed  until  the  end  of  a  long  suit  for  a  specific  performance,  which  could  not 
affect  the  right  of  the  complainant  to  have  its  money  out  of  the  lot.  While 
these  errors  are  pointed  out  by  the  counsel  for  the  appellant  in  his  brief,  but 
little  is  said  about  them;  and  in  the  full  and  able  arguments,  olral  and  printed| 
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by  coonsel  on  both  sides,  these  questions  are  ignored  or  passed  over  in  favor  of 
one  which  they  deem  of  very  great  importance;  and  in  this  they  have  the  con- 
currence of  the  court. 

4.  It  is  said  by  counsel  for  the  appellant  that  the  statutes  of  Illinois  allow 
one  year  after  sale,  in  such  a  case  as  the  present,  for  redemption  by  the 
debtor,  and  three  months  after  that  by  any  judgment  creditor  of  the  debtor; 
making  fifteen  months  before  the  purchaser  has  a  right  to  his  deed  and  to  pos- 
session. It  is  assigned  for  error  that  this  decree  not  only  makes  no  provision 
for  such  redemption,  but  by  its  terms  cuts  off  and  defeats  that  right 

If  the  point  had  been  raised  or  insisted  on  by  the  appellee,  it  would  admit 
of  doubt  whether  this  question  is  fairly  raised  by  the  decree;  for  while  it  orders 
the  sale  of  the  lot,  and  a  report  to  the  court,  it  says  nothing  about  barring  the 
eqoity  of  redemption,  nor  of  the  making  of  a  deed;  and,  but  for  a  smgle 
phrase  in  the  decree,  it  would  seem  that  the  appropriate  time  to  raise  this  ques- 
tion would  be  on  the  confirmation  of  the  report  of  sale  and  the  order  for  a 
deed  to  the  purchaser,  which  has  not  yet  been  done.  But  it  is  conceded  by 
counsel  here  on  both  sides,  that  it  is  according  to  the  course  and  practice  of 
the  court  that  the  master  makes  to  the  purchaser  at  the  sale  a  deed  for  the 
land;  which  deed,  by  the  uniform  practice  of  the  court,  gives  him  the  right  to 
immediate  possession,  and  cuts  off  all  right  of  redemption,  whether  statutory 
or  otherwise.  If  this  be  true,  which  we  have  no  reason  to  doubt,  then  the  decree 
which  ordered  the  sale  to  be  made  in  accordance  with  the  course  and  practice 
of  the  court  does  deny  and  defeat  the  right  which  the  appellant  asserts,  to  re- 
deem by  paying  the  amount  of  the  bid,  with  interest,  twelve  months  after 
the  sale.  As  it  is  important  to  the  holder  of  the  equity  of  redemption  to 
know  whether  it  is  essential  to  the  exercise  of  her  right  to  redeeem,  that  it  be 
exercised  before  the  sale,  or  can  be  with  equal  safety  exercised  a  year  later, 
and  as  the  question  is  one  of  importance  and  frequent  recurrence  on  the  cir^ 
cuits,  it  is  eminently  proper  that  it  be  decided  now. 

The  statutes  of  Illinois  in  force  on  this  subject  when  this  mortgage  was 
made,  and  for  a  great  many  years  before,  are  found  in  the  Revised  Statutes  of 
1845,  pages  302-305,  as  follows:  "It  shall  be  lawful  for  any  defendant,  his 
heirs,  executors  or  grantees,  whose  lands  shall  have  been  sold  by  virtue  of  any 
execution,  within  twelve  months  from  such  sale,  to  redeem  such  land,  by  pay- 
iog  to  the  purchaser  thereof,  his  executors,  administrators  or  assigns,  or  to  the 
sheriff  or  other  officer  who  sold  the  same,  for  the  benefit  of  such  purchaser, 
the  sum  of  money  paid  on  the  purchase  thereof,  together  with  interest  thereon 
at  the  rate  of  ten  per  cent,  per  annum  from  the  time  of  such  sale;  and  on 
SQch  sum  being  paid  as  aforesaid,  the  sale  and  certificate  shall  be  null  and 
void."  "In  all  cases  hereafter,  where  lands  shall  be  sold  under  and  by 
virtue  of  any  decree  of  a  court  of  equity,  for  the  sale  of  mortgage  lands,  it 
shall  be  lawful  for  the  mortgagor  of  such  lands,  his  heirs,  executors,  adminis- 
trators or  grantees,  to  redeem  the  same,  in  the  manner  provided  in  this  chap^ 
ter  for  the  redemption  of  lands  sold  by  virtue  of  executions  issued  upon 
jodgraents  at  common  law;  and  judgment  creditors  may  redeem  lands  sold 
under  any  such  decree,  in  the  same  manner  as  is  prescribad  for  the  redemption 
of  lands  sold  on  execution  issued  upon  judgments  at  common  law." 

It  IS  denied  that  these  statutes  are  of  any  force  in  cases  where  the  decree 
of  foreclosure  is  rendered  in  a  court  of  the  United  States,  on  the  ground  that 
the  equity  practice  of  these  courts  is  governed  solely  by  the  precedents  of  the 
£nglish  chancery  court,  as  they  existed  prior  to  the  declaration  of  independ- 
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ence,  and  by  such  roles  of  practice  as  bare  been  established  by  the  supreme 
court  of  the  United  States,  or  adopted  by  the  circuit  courts  for  their  own 
guidance.  And  treating  all  the  proceedings  subsequent  to  a  decree  which  are 
necessary  for  its  enforcement  as  matter  of  practice,  and  as  belonging  solely  to 
th^  course  of  procedure  in  courts  of  equity,  it  is  said  that  not  only  do  the  man- 
ner of  conducting  the  sale  under  a  decree  of  foreclosure,  and  all  the  incidents 
of  such  ft  sale,  come  within  the  rules  of  practice  of  the  court,  but  that  the 
effects  of  such  a  sale,  on  the  rights  acquired  by  the  purchaser  and  those  of  the 
mortgagor  and  his  subsequent  grantees,  are  also  mere  matters  of  practice  to  be 
regulated  by  the  rules  of  the  court,  as  found  in  the  sources  we  have  men- 
tioned. On  the  other  hand,  it  is  said  that  the  effect  of  the  sale  and  convey- 
ahce  made  by  the  commissioner  is  to  transfer  the  title  of  real  estate  from  one 
person  to  another,  and  that  all  the  means  by  which  the  title  to  real  property 
is  transferred,  whether  by  deed,  by  will,  or  by  judicial  proceeding,  are  subject 
to  and  may  be  governed  by  the  legislative  will  of  the  state  in  which  it  lies,  ex- 
cept Where  the  law  of  th(d  state  on  that  subject  impairs  the  obligation  of  a 
contt^act.  And  that  all  the  laws  of  A  state  existing  at  the  time  a  mortgage  or 
any  other  contract  is  made,  which  affect  the  rights  of  the  parties  to  the  con- 
tract, enter  into  and  become  a  part  of  it,  and  are  obligatory  on  all  courts 
which  assume  to  give  remedy  on  such  contracts. 

We  are  of  opinion  that  the  propositiotls  last  mentioned  are  sound ;  and  if 
they  are  in  conflict  with  the  general  doctrine  of  the  exemption  from  state  con- 
trol of  the  chanc3ry  practice  of  the  federal  courts,  as  regards  mere  modes  of 
procedure,  they  are  of  paramount  force,  and  the  latter  must  to  that  extent 
give  way.  It  would  seem  that  no  argument  is  necessary  to  establish  the 
prbposition  that  when  substantial  rights^  resting  upon  a  statute,  which  is  clearly 
within  the  legislative  power,  come  in  conflict  with  mere  forms  and  modes  of 
procedure  in  the  courts,  thd  latter  must  give  way  and  adapt  themselves  to  the 
forms  necessary  to  give  effect  to  such  rights.  The  flexibility  of  chancery 
irieihdds,  by  which  it  moulds  its  decrees  so  as  to  give  appropriate  relief  in  all 
cases  within  its  jurisdiction,  enables  it  to  do  this  without  violence  to  principla 
If  one  or  the  other  must  give  way,  good  sense  unhesitatingly  requires  that 
jdstice  and  positive  rights,  founded  both  on  valid  statutes  and  valid  contracts, 
should  hot  be  sacrificed  to  mere  questions  of  mode  and  form. 

Let  us  see  if  the  statutes  of  Illinois  on  this  subject  do  confer  positive  and 
substantial  rights  in  this  matter.  It  is  not  denied  that  in  suits  for  foreclosure 
in  the  courts  of  that  state  the  right  to  redeem  within  twelve  months  after  the 
sfeile  under  a  decree  of  foreclosure  is  a  valid  right,  acfd  one  which  must  govern 
those  courts.  Nor  is  it  pretended  that  this  court,  or  any  other  federal  court, 
can  in  such  case  review  a  decree  of  the  state  court  which  gives  the  right  to  re- 
deem. This  is  a  clear  recognition  that  nothing  in  that  statute  is  in  conflict  with 
aiiy  law  of  the  United  States.  If  this  be  so,  how  can  a  court,  whose  functions 
rest  solely  ih  powers  conferred  by  the  United  States,  administer  a  different  law 
which  is  in  conflict  with  the  right  in  question  ?  To  do  so  is  at  once  to  introduce 
intd  the  jurisprudence  of  the  state  of  Illinois  the  discordant  elements  of  a  sub- 
stantial right  which  is  pt*otected  in  one  set  of  courts  and  denied  in  the  other, 
with  no  superior  to  decide  which  is  right.  Oloott  v.  Bynum,  17  Wall.,  44;  la 
p&rte  McNiel,  13  id.^  236. 

§  601.  Tfis  iitl^  to  real  egfaU  is  exdxidvdy  mbjeet  to  the  lawi  of  the  country 
vsihere  it  is  situated. 

Of  the  soundness  of  the  first  pt-opositibn  of  the  appellant  it  would  seem  there 
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can,  under  the  decisions  of  this  court,  be  little  doubt.  The  earliest  utterance  of 
the  court  on  the  subject  is  found  in  the  case  of  the  United  States  v.  Crosby,  7 
Crancby  115,  in  which  this  explicit  language  is  used:  ^^The  court  entertain  no 
doubt  on  the  subject;  and  are  clearly  of  opinion  that  the  title  to  land  can  be 
acquired  and  lost  only  in  the  manner  prescribed  by  tbe  law  of  the  plape  where 
such  land  is  situated."  And  in  Clark  v.  Qraham,  &  Wheat,  577,  it  said:  "  It  is 
perfectly  clear  that  no  title  to  lands  can  be  acquired  or  passed,  ^nle83  according 
to  the  laws  of  the  state  in  which  they  are  situate."  In  the  case  of  McCormiok 
V.  Sullivant,  10  id.,  192,  the  court  held  a  will  devising  lands  in  Ohio,  which  was 
made  and  recorded  in  Pennsylvania,  where  tb^  devisor  resided,  and  which  was 
otherwise  perfect,  inoperative  to  confer  title  in  Ohio,  because  it  had  not  been 
probated  in  that  state,  as  the  law  of  Ohio  required.  '^  It  is  an  acknowledged 
principle  of  law,"  said  the  court,  ^<  that  the  title  and  disposition  oi  real  prop- 
erty is  exclusively  subject  to  the  laws  of  tbe  country  where  it  is  situated,  which 
can  alone  prescribe  tbe  mode  by  which  a  title  to  it  oan  ps^  from  Que  person  (o 
another." 

In  the  case  of  Watts  v.  Waddle,  6  Pet,  389,  a  question  very  much  like  the 
one  before  us  arose.  Watts  was  seeking  to  compel  Waddle  to  accept  a  deed 
and  pay  for  land  which  he  had  sold  him  many  years  befpre,  the  relief  sought 
being  in  the  nature  of  specific  performance.  It  was  objected  that  Watts  could 
not  convey  a  good  title  to  a  part  of  the  land  which  he  claimed  to  receive  from 
the  heirs  of  Powell  by  a  decree  rendered  in  tbe  circuit  court  for  tbe  district  of 
Kentucky.  And  although  the  proper  parties  were  before  that  court,  and  a  con- 
veyance had  been  made  to  Watts  by  a  commissioner  appointed  by  the  cpurt,  it 
was  held  that,  as  no  statute  of  Ohio  recognized  such  a  mode  of  transferring 
title,  the  deed  of  the  commissioner  was  wholly  ine^ectuaL  It  will  be  seep  that 
here  was  a  court  of  equity,  proceeding  according  to  its  usual  forms,  transferring 
title  from  one  party  to  another,  both  of  whom  were  before  the  court,  yet  its 
decree  held  wholly  ineffectual  under  the  principle  we  are  considering.  We  will 
close  these  citations  by  using  the  language  which  had  the  unanimous  assent  of 
the  court  in  the  recent  case  of  Mc6ooa  v.  Scales,  9  Wall.,  23:  ^^  It  is  a  principle 
too  firmly  established  to  admit  of  dispute  at  this  day,  that  to  tbe  law  of  the 
state  in  which  land  is  situated  must  we  look  for  the  rules  which  govern  its  de- 
scent, alienation  and  transfer,  and  for  the  effect  and  construction  of  convey- 
ances." 

§  802.  The  right  of  redemption  of  lands  sold  under  decrees  offoredomre  in 
Illinois  is  as  obligatory  on  federal  as  on  state  courts. 

The  decree  in  this  case,  the  sale  made  under  it,  and  the  deed  made  on  that 
sale  will  constitute  a  transfer  of  the  title  within  the  meaning  o|  tbe  principle 
thus  laid  down.  Neither  the  purchaser  at  that  sale  nor  any  one  holding  under 
him  can  show  title  in  any  other  way  than  through  the  judicial  proceeding  in 
this  suit  These  proceedings  are  a  necessary  part  of  the  transfer  of  title.  The 
legislatore  of  Illinois  has  prescribed  as  an  essential  element  of  tbe  transfer  by 
tbe  courts  in  foreclosure  suits,  that  there  shall  remain  to  the  mortgagor  tbe 
right  of  redemption  for  twelve  months,  and  to  judgment  creditors  a  similar 
right  for  fifteen  months,  after  the  sale,  before  the  right  of  the  purchaser  to  the 
title  becomes  vested.  This  right,  as  a  condition  on  which  the  title  passes,  is  as 
obligatory  on  the  federal  courts  as  on  the  state  courts,  because  in  both  cases  it 
is  made  a  rule  of  property  by  the  legislature,  which  had  the  power  to  prescribe 
such  a  mie.    See  United  States  v.  Fox,  94  17.  S.,  315, 
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§  803.  AU  contracts  are  made  with  reference  to  the  laws  of  the  place  where 
they  are  to  be  performed'. 

But  there  is  another  view  of  the  question  which  is  equally  forcible,  and  which 
leads  to  the  same  result.  All  contracts  between  private  parties  are  made  with 
reference  to  the  law  of  the  place  where  they  are  made  or  are  to  be  performed. 
Their  construction,  validity  and  effect  are  governed  by  the  place  where  they 
are  made  and  are  to  be  performed,  if  that  bo  the  same  as  it  is  in  this  case.  It 
is,  therefore,  said  that  these  laws  enter  into  and  become  a  part  of  the  contract. 
There  is  no  doubt  that  a  distinction  has  been  drawn,  or  attempted  to  be  drawn, 
between  such  laws  as  regulate  the  rights  of  the  parties  and  such  as  apply  only 
to  the  remedy.  It  may  be  conceded  that  in  some  cases  such  a  distinctioa 
exists.  In  the  recent  case  of  Tennessee  v.  Sneed,  96  II.  S.,  69,  we  held  that,  so 
loqg  as  there  remained  a  sufficient  remedy  on  the  contract,  an  act  of  the  legis- 
lature, changing  the  form  of  the  remedy,  did  not  impair  the  obligation  of  the 
ODntract.  But  this  doctrine  was  said  to  be  subject  to  the  limitation  that  there 
remained  a  remedy  which  was  complete,  and  which  secured  all  the  substantial 
rights  of  the  party. 

§  804,  flow  far  the  right  of  redemption  is  controlled  hy  the  provision  of  the 
constitution  against  laws  impairing  the  obligation  of  contracts. 

At  all  events,  the  decisions  of  this  court  are  numerous  that  the  laws  which 
prescribe  the  mode  of  enforcing  a  contract,  which  are  in  existence  when  it  is 
made,  are  so  far  a  part  of  the  contract  that  no  changes  in  these  laws  which  seri- 
ously interfere  with  that  enforcement  are  valid,  because  they  impair  its  obliga- 
tion within  the  meaning  of  the  constitution  of  the  United  States.  Edwards  ». 
Kearzey,  96  U.  S.,  595.  That  this  very  right  of  redemption,  after  iot  sale  under 
a  decree  of  foreclosure,  is  a  part  of  the  contract  of  mortgage,  where  the  law 
giving  the  right  exists  when  the  contract  is  made,  is  very  clearly  stated  by  Mr. 
Chief  Justice  Taney,  in  the  case  of  Bronson  v,  Kinzie,  1  How.,  311  (Const., 
§§  1650-55).  That  case  was  one  which  turned  on  the  identical  statute  of  Illi- 
nois which  is  invoked  by  the  appellant  in  this  case.  The  mortgage,  however, 
on  which  that  suit  was  founded  was  made  before  the  statute  was  passed;  and 
the  court  hehl  that,  because  the  statute  conferred  a  new  and  additional  right  on 
one  of  the  parties  to  the  contract,  which  impaired  its  obligation,  it  was  for  that 
reason  forbidden  by  the  constitution  of  the  United  States,  and  void  as  to 
that  contract.  But  the  chief  justice,  in  delivering  the  opinion,  further  declared 
that,  as  to  all  contracts  made  after  its  enactment,  the  statute  entered  into  and 
b3came  a  part  of  the  contract,  and  was  therefore  valid  and  binding  in  the  fed- 
eral courts  as  well  as  those  of  the  state.  As  it  is  impossible  to  state  the  case 
and  the  doctrine  applicable  to  the  case  before  us  any  better,  we  give  the  lan- 
guage of  the  court  on  that  occasion : 

"When  this  contract  was  made,"  said  the  court,  "no  statute  had  been  passed 
by  the  state  changing  the  rules  of  law  or  equity  in  relation  to  a  contract  of  this 
kind,  and  it  roust,  therefore,  be  governed,  and  the  rights  of  the  parties  under  it 
measured,  by  the  rules  above  stated.  They  were  the  laws  of  Illinois  at  the 
time,  and  therefore  entered  into  the  contract,  and  formed  a  part  of  it,  without 
any  express  stipulation  to  that  effect  in  the  deed.  Thus,  for  example,  there  is 
no  covenant  in  the  instrument  giving  the  mortgagor  the  right  to  redeem  by 
paying  the  money  after  the  day  limited  in  the  deed,  and  before  he  was  fore- 
closed by  the  decree  of  the  court  of  chancery;  yet  no  one  doubts  his  right  or 
his  remedy ;  for,  by  the  laws  of  the  state  then  in  force,  this  right  and  this  rem- 
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edy  were  a  part  of  the  law  of  the  contract,  without  any  express  agreement  of 
the  parties."  Speaking  of  the  law  now  under  consideration,  he  said :  "  This 
law  gives  to  the  mortgagor  and  to  the  judgment  creditor  an  equitable  estate  in 
the  premises,  which  neither  of  them  would  have  been  entitled  to  under  the 
original  contract;  and  these  new  interests  are  directly  and  materially  in  conflict 
with  those  which  the  mortgagee  acquired  when  the  mortgage  was  made/' 
'^Mortgages  made  since  the  passage  of  these  laws  must  undoubtedly  be  gov- 
erned by  them ;  for  every  state  has  the  power  to  prescribe  the  legal  and  equi- 
table obligations  of  a  contract  to  be  made  and  executed  within  its  jurisdiction. 
It  raay  exempt  any  property  it  thinks  proper  from  sale  for  the  payment  of  a 
debt,  and  may  impose  such  conditions  and  restrictions  upon  the  creditor  as  its 
judgment  and  policy  may  dictate.  And  all  future  contracts  would  be  subject 
to  such  provisions,  and  they  would  be  obligatory  on  the  parties  in  the  courts  of 
the  United  States,  as  well  as  in  those  of  the  state." 

In  Clark  v.  Reyburn,  8  Wall.,  318  (§§  1047-49,  infra),  the  court,  in  recogni- 
tion of  the  doctrine  that  the  statute  becomes  a  part  of  the  contract,  uses  this 
language:  "  In  this  country,  the  proceeding  in  most  of  the  states,  and  perhaps 
in  all  of  them,  is  regulated  by  statute.  The  remedy  thus  provided,  when  the 
mortgage  is  executed,  enters  into  the  convention  of  the  parties,  in  so  far  that 
any  change  by  legislative  authority  which  affects  it  substantially,  to  the  in- 
jury of  the  mortgagee,  is  held  to  be  a  law  ^  impairing  the  obligation  of  the 
contract,'  within  the  meaning  of  the  provision  of  the  constitution  upon  the 
subject." 

We  are  not  insensible  to  the  fact  that  the  industry  of  counsel  has  been 
rewarded  by  finding  cases  even  in  this  court  in  which  the  proposition  that  the 
rules  of  practice  of  the  federal  courts  in  suits  in  equity  cannot  be  controlled 
by  the  laws  of  the  states,  is  expressed  in  terms  so  emphatic  and  so  general  as 
to  seem  to  justify  the  Inference  here  urged  upon  us.  But  we  do  not  find  that 
it  has  been  decided  in  any  case  that  this  principle  has  been  carried  so  far  as  to 
deny  to  a  party  in  .those  courts  substantial  rights  conferred  by  the  statute  of  a 
state,  or  to  add  to  or  take  from  a  contract  that  which  is  made  a  part  of  it  by 
the  law  of  the  state,  except  where  the  law  impairs  the  obligation  of  a  contract 
previously  made.  And  we  are  of  opinion  that  Mr.  Chief  Justice  Taney  ex- 
pressed truly  the  sentiment  of  the  court  as  it  was  organized  in  the  case  of 
Bronson  v.  Kinzie,  as  it  is  organized  now,  and  as  the  law  of  the  case  is,  when 
be  said  that  "all  future  contracts  would  be  subject  to  such  provisions,  and  they 
would  be  obligatory  upon  the  parties  in  the  courts  of  the  United  States  as  well 
as  those  of  the  states." 

It  is  not  necessary,  as  has  been  repeatedly  said  in  this  court,  that  the  form 
or  mode  of  securing  a  right  like  this  should  follow  precisely  that  prescribed  by 
the  statute.  If  the  right  is  substantially  preserved  or  secured,  it  may  be  done 
by  such  suitable  methods  as  the  flexibility  of  chancery  proceedings  will  enable 
the  court  to  adopt,  and  which  are  most  in  conformity  with  the  practice  of  the 
court  JSx  parte  McNiel,  13  Wall.,  236.  In  the  case  before  us  no  better  mode 
occurs  to  us  than  that  prescribed  by  the  statute ;  namely,  that  the  master  mak- 
ing the  sale  shall  give  to  the  purchaser  a  certificate  of  the  sale,  with  the  sum 
at  which  the  land  was  sold,  and  a  statement  that,  unless  redeemed  within  fif- 
teen months  by  some  one  authorized  by  the  law  to  make  such  redemption,  he 
will  be  entitled  to  a  deed.  The  matter  being  thus  reported  to  the  court,  it  can, 
at  the  end  of  the  time  limited,  make  such  final  decree  of  confirmation  and 
foreclosure  of  all  equities  as  are  necessary  and  proper;  or,  if  the  land  be  re- 
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deemed,  then  such  other  decree  qs  the  rights  of  the  parties  consequent  on  such 
redemption  may  require. 

The  decree  of  the  circuit  court  will  be  reversed,  so  far  as  it  requires  the  sale 
to  be  made  in  accordance  with  the  course  and  practice  of  the  court,  and  the 
case  remanded  with  directions  to  modify  the  decree,  by  making  provision  for 
the  sale  and  redemption  in  conformity  to  thi§  opinion ;  and  it  is  so  prdered. 

Hb.  Justice  Hablait  dissented. 

BLAIB  V.  CHICAGO  &  PACIFIC  RAILROAD  COMPANY. 
(Circuit  Court  for  niinoia:   18  Federal  Reporter,  7^0-753.    1680.) 

Opinion  by  Me.  Justice  Harlan. 

Statement  of  Facts. —  This  court,  some  time  back,  adopted,  and  entered  of 
record,  rulo^  ii^  regard  to  t)ie  redemption  of  property  from  sales  under  decrees 
in  chancery.  One  of  these  rules  is  in  these  words :  "  Any  defendant  in  the 
suit  in  which  such  decree  i^  entered,  his  heirs,  administrators  or  assigns,  or  any 
person  interested  through  or  under  the  defendant  in  the  premises  so  sold,  may 
within  twelve  months  from  said  sale  redeem  the  real  estate  so  sold  by  paying 
to  the  purchaser  thereof,  his  heirs,  ezecutors  or  assigns^  or  to  the  clerk  of  the 
<2ourt  for  the  bjenefit  of  such  purchaser,  his  executor,  administrators  or  assigns, 
the  sum  of  money  fqr  which  said  premises  were  sold  or  bid  off,  with  interest 
at  the  rate  of  ten  per  cent,  per  annum  from  the  date  of  such  sale;  and  in  case 
suqh  redemption  is  made  by  payment  of  the  money  to  the  clerk,  the  person  so 
|i3deeraing  shall  also  pay  an  fl.dditLonal  sum  of  one  per  cent,  on  the  amount  so 
paid  in  as  the  clerk's  fee  for  receiving  and  disbursing  said  redemption  money; 
and  the  clerk,  on  receivii)g  said  redemption  money,  shall  at  once  deposit  the 
same  in  the  registry  of  the  court."  A  similar  rule  exists  when  the  redemption 
is  made  by  a  creditor  of  the  (defendant  who  may  be  entitled  under  the  law  to 
redeen^. 

The  property  of  the  defendant  was  sold  under  deed  of  foreclosure  for 
$916,100.  The  purchasers  of  the  projierty  refusing  to  accept  the  redemption 
money,  the  railroad  company  was  required  to  pay  and  did  pay  to  the  clerk  of  this 
court  $1,012,392.85,  being  the  amount  of  the  sale,  with  ten  per  cent  interest 
from  the  date  of  sale  as  required  by  the  local  statute,  and  one  per  cent,  on  the 
purchase  money  and  interest,  as  required  by  the  before-mentioned  rule.  Subse- 
quently, and  after  the  expiration  of  several  days,  the  clerk,  under  the  order  of 
the  court,  paid  out  of  the  fund  to  the  purchasers  of  the  property  $1,002,369.19, 
being  the  purchase  money  and  interest,  leaving  in  court,  of  the  fund,  the  sum 
of  $10,023.66. 

§  806.  Section  828^  Bevised  Statutes^  is  not  in  conflict  with  the  ride  of  the  court 
allowing  commissions  on  redemption  of  real  estate  in  case  of  foreclosure  of  mort- 
gage. 

The  company  now  presents  its  petition  asking  that  the  balance  of  the  fund 
in  court,  $10,023.66,  be  paid  over  to  it.  Heldy  the  petition  of  the  company 
rests  upon  the  ground  that  the  court  had  no  power,  by  rule  or  otherwise,  to 
require  a  party  exercising  the  right  of  redemption  given  by  statute  to  pay  any- 
thing more  than  the  purchase  money,  with  the  prescribed  interest  thereon. 
But  in  this  view  the  court  does  not  concur.  The  statutes  of  the  United  States 
provide  that  "for  receiving,  keeping  and  paying  out  money  in  pursuance  of 
^ny  statute  or  order  of  court  there  shall  be  paid  to  the  clerk  one  per  cent. 
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of  the  amoant  so  received,  kept  and  paid.."  B.  S.,  S28;  10  St.  at  Large, 
163-167.  The  rules  in  qnestion  were  made  with  reference  to  the  decision  of 
the  supreme  court  of  the  United  States  in  Brine  v.  Insurance  Co.  [96  U.  S., 
627;  §§  800-804,  eupra]^  which,  reversing  the  long-established  practice  in  this 
court,  ruled  that  the  right  of  redemption  given  by  the  statutes  of  Illinois  con- 
stituted a  rule  of  property  to  be  respected  alike  in  the  federal  and  state  courts 
in  cases  of  decretal  sales.  The  law  of  the  state  prescribed  the  mode  in  which 
redemption  might  be  effected,  and  it  was  deemed  necessary  that  this  court 
should  make  rules  upon  the  subject  in  conformity  as  near  as  might  be  with  the 
roles  governing  the  courts  of  the  state.  The  rules  in  question  were  doubtless 
also  made  with  reference  to  the  statutes  of  the  United  States  fixing  one  per 
centum  as  the  amount  to  be  paid  to  the  clerk  on  money  received,  kept  and  paid 
oat  by  him  in  pursuance  of  a  statute  or  an  order  of  court.  And  that  statute, 
it  may  be  observed,  giving  this  one  per  centum,  is  to  be  construed  in  connection 
with  other  provisions  which  require  the  clerk  to  report  to  the  attorney-general 
semi-annually  all  fees  and  emoluments  of  any  kind  by  him  received,  and  which 
limit  the  amount  to  be  retained  by  him  for  his  personal  compensation  in  any 
one  year  to  the  sum  of  $3,500.  All  above  that  sum  is  to  be  accounted  for  by 
him  to  the  United  States.  It  is  not  perceived  why,  upon  money  paid  to  the 
clerk  of  the  court  for  the  purpose  of  redeeming  property  sold,  and  by  him 
kept  and  paid  out,  the  statutory  commission  of  one  per  cent,  shall  not  be  al- 
lowed as  well  as  upon  other  moneys  received,  kept  and  paid  out  by  him  under 
order  of  court.  This  case  seems  to  be  embraced  by  the  language  of  the  stat- 
ute, and  the  rule  of  court  is  only  in  furtherance  of  the  objects  intended  to  be 
accomplished  by  it.  The  amount  so  paid  to  the  clerk  by  the  party  redeeming 
may  be  regarded  not  only  as  a  part  of  the  costs  of  the  litigation  to  be  paid  by 
the  losing  party,  but  also  as  part  of  the  necessary  costs  and  expenses  incurred 
in  carrying  on  the  business  of  the  court,  and  is  to  be  accounted  for  to  the  gov- 
ernment. That  the  right  to  redeem  is  a  statutory  right  given  by  the  state  does 
not  affect  the  question.  The  purchaser  of  the  property  could  not  be  required 
to  pay  the  commissions  of  the  clerk,  since,  under  the  statute,  he  was  not  obliged 
to  surrender  the  property  and  the  benefit  of  his  purchase  unless  he  received 
the  fall  amount  of  his  bid  and  interest  thereon.  The  only  mode,  therefore,  to 
obtain  the  per  cent,  which  the  statute  in  express  words  allows  on  all  moneys 
received,  kept  and  paid  out  by  the  clerk  was  to  require  payment  thereof  by  the 
losing  party  —  that  is,  the  party  redeeming. 

In  brief,  the  duty  of  the  court  to  allow  the  redemption  given  by  the  state  law 
most  be  discharged,  subject  to  the  provision  of  the  act  of  congress  fixing  the 
amount  to  be  paid  to  the  clerk  on  all  moneys  received,  kept  and  paid  out  by 
bim  under  order  of  court.    The  petition  is  denied. 

PAIGE  V.  SMITH. 
(Circuit  Court  for  Minnesota:  2  McCrary,  i57-459.    1881.) 

Opinion  by  Nelson,  D.  J. 

Statkmbkt  of  Facts. —  This  is  an  action  of  ejectment,  tried  without  a  jury. 
The  defendant  has  paid  the  costs  of  the  first  trial,  which  resulted  in  a  judg- 
ment against  him,  and  the  case  is  tried  again  as  is  allowed  in  such  case  by  the 
statute  of  Minnesota.  The  plaintiff  claims  title  as  grantee  of  "  Marcy,"  who 
held  a  mortgage  given  by  Cummins  &  Bouse  on  the  undivided  three-fourths  of 
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the  land  in  dispute.  This  mortgage  was  foreclosed  and  the  property  sold 
October  30,  1875,  and  purchased  by  Marcy,  the  mortgagee,  to  whom  a  certifi- 
cate was  given  by  the  sheriff,  which  was  assigned  March  8, 1876,  to  the  plaintiff 
and  L.  L.  Hubert,  copartners.  The  defendant  claims  through  numerous  con- 
veyances and  assignments  from  Cummins,  the  co-tenant  of  Rouse,  and  his  suc- 
cessors in  interest,  by  virtue  of  an  alleged  redemption  from  the  foreclosure  sale 
under  the  Marcy  mortgage,  and  also  through  conveyances  and  assignments 
under  a  sale  of  the  property  to  satisfy  mechanics'  liens.  If  Cummins  redeemed 
from  the  sale  under  the  Marcy  mortgage  in  time,  the  defendant  is  entitled  to 
judgment.  On  the  first  trial  the  evidence  showed  that  Cummins,  before  the 
time  for  redemption  expired,  tendered  to  the  sheriff  a  portion  only  of  the  bid 
made  by  the  purchaser,  and  received  a  certificate  of  redemption  of  a  certain 
part  of  the  property,  and,  on  the  day  after  the  time  for  redemption  expired,  he 
received  a  certificate  of  redemption  for  the  remaining  portion  of  the  property 
sold  on  payment  of  the  balance  of  the  bid. 

The  decision  on  the  first  trial  upon  this  state  of  facts  was  controlled  by  the 
following  propositions:  First.  The  redemption  must  be  made  by  payment  of 
the  sum  for  which  the  property  was  sold.  The  whole  debt  must  be  paid,  and 
the  redemptioner  then  stands  in  the  place  6t  the  party  whose  interest  in  the 
property  he  discharges.  Second,  A  co-tenant  of  an  equity  of  redemption  has 
no  right  to  compel  a  mortgagee,  or  a  purchaser  of  the  property  at  the  sale, 
whose  rights  are  the  same  as  the  mortgagee,  to  release  such  part  of  the  mort- 
gage title  as  is  proportionate  to  his  share  in  the  equity  of  redemption  on  being 
paid  a  corresponding  part  of  the  mortgage  debt.  The  mortgagee  is  not  ob- 
liged to  accept  payment  of  anything  less  than  the  whole  debt,  nor  is  the  pur- 
chaser at  the  foreclosure  sale  obliged  to  accept  less  than  the  whole  of  the 
purchase  money  and  become  a  co-tenant  in  the  property  with  a  redemptioner. 

§  806.  A  sheriff^  8  certificate  of  redemption  from  a  mortgage  foreclosure  may 
he  contradicted, 

'  On  the  second  trial  the  defendant  proved  that  the  whole  amount  of  the  bid 
at  the  foreclosure  sale  was  paid  the  sheriff  previous  to  the  day  when  the  time 
for  redemption  expired,  and  that  a  certificate  of  redemption  covering  the  whole 
property  was  executed  and  delivered  by  the  sheriff  to  Cummins,  and  that  there 
was  a  single  payment  for  the  entire  redemption  at  that  time.  This  certificate, 
the  evidence  shows,  was  subsequently  returned  to  the  sheriff,  and  other  certifi- 
cates of  different  dates,  covering  distinct  portions  of  the  mortgaged  property, 
were  given,  on  account  of  the  diificulties  in  the  mind  of  the  agent  who  acted 
in  behalf  of  Cummins.  This  person  was  only  anxious  to  make  a  legal  and 
sufficient  redemption,  but  was  perplexed  as  to  the  proper  form  of  making  the 
certificates,  and  in  doubt  whether,  Cummins  being  a  lienholder  by  virtue  of  a 
mortgage  taken  by  him  on  the  sale  of  the  property  subsequent  to  the  date  of 
his  mortgage  to  Marcy,  there  should  not  be  separate  certificates.  The  fact  is 
proved,  however,  that  the  sheriff  received  the  whole  amount  of  the  purchaser's 
bid  for  redemption  within  the  time  provided  by  the  statute,  and  by  this  pay- 
ment Cummins  made  a  valid  redemption.  It  is  urged  by  the  plaintiff^s  counsel 
that  this  evidence  contradicts  the  sheriff's  certificates  and  is  inadmissible.  I 
cannot  agree  tg  the  proposition  that  these  certificates  are  conclusive  upon  the 
party  who  made  the  redemption.  The  question  to  be  determined  is,  Did  Cum- 
mins pay  for  the  purpose  of  redeeming  from  the  Marcy  foreclosure  sale  the  full 
amount  necessary,  and  within  the  time  fixed  by  the  statute  to  make  a  valid  re- 
demption?   I  think  the  evidence  proves  he  did  pay  the  whole  amount  of  the 
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bid  two  days  before  the  year  expired,  and  complied  with  the  statute,  which 
entitled  him  to  the  property  released  from  any  claim  of  the  purchaser. 

The  statute  giving  the  redemption  should  be  liberally  construed,  and  when 
the  money  is  paid  in  good  faith  the  person  redeeming  should  be  protected, 
although  the  sheriff's  certificate  may  recite  a  different  state  of  facts,  judgment 
will  be  entered  in  favor  of  the  defendant,  and  it  is  so  ordered. 

BURLEY  V.  FLINT. 
(15  Otto,  247-249.     1881.) 

Appeal  from  TJ.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mb.  Justice  Milleb. 

Statement  op  Facts. —  Flint  obtained,  on  the  19th  of  October,  1877,  a  decree 
foreclosing  a  mortgage  against  Kriegh,  the  mortgagor,  Burley,  his  assignee  in 
bankruptcy  and  others.  The  decree  ordered  a  sale  according  to  the  usual 
courso  and  practice  of  the  court,  which,  in  the  case  of  Brine  v.  Insurance  Co. 
96  U.  S.,  627  (§§  800-804,  supra),  we  held  to  mean  a  sale  without  any  right  of 
redemption.  Such  a  sale  was  made  to  Flint.  An  order  confirming  it,  and  for 
a  deed,  and  the  delivery  of  possession,  and  expressly  cutting  off  all  right  of 
redemption,  was  entered  by  the  court  on  the  13th  of  March,  1878,  with  a 
farther  decree  against  the  assignee  for  payment,  out  of  assets  pro  rata,  of  a 
balance  not  satisfied  by  the  sale.  On  the  17th  day  of  October,  1879,  Burley 
filed  in  the  same  court,  but  without  leave,  a  bill  of  review,  seeking  to  reverse 
so  much  of  the  former  decrees  of  the  court  as  denied  the  statutory  right  of 
redemption  given  by  the  laws  of  Illinois  in  regard  to  the  land  sold  under  such 
decrees. 

§  807.  Decree  of  sals  under  foreclosure  not  opened  after  time  of  redemption 
has  expired. 

A  hearing  was  had  on  a  motion  to  dismiss,  which,  by  consent  of  counsel,  as 
the  record  states,  was  to  be  treated  also  as  a  demurrer.  The  court  dismissed 
the  bill,  from  which  order  this  appeal  is  prosecuted  by  Burley.  The  appellant 
in  his  bill  does  not  seek  to  reverse  the  order  of  sale  to  satisfy  the  amount  found 
doe  to  Flint,  nor  ask  that  the  sale  thereunder  be  set  aside  and  a  new  sale  or- 
dered. He  does  not  offer  to  redeem  by  payment  of  the  amount  due  on  the 
original  mortgage,  or  to  pay  the  amount  bid  at  the  sale  by  Flint,  nor  tender 
any  sum  as  assurance  that  he  will  do  so.  He  simply  and  purely  asks  that  so 
much  of  the  decree  as  forecloses  this  statutory  right  to  redeem  may  be  reviewed 
and  reversed.  What  will  such  an  order  avail  him?  The  decree  and  the  sale 
under  it  will  still  stand  good.  The  time  within  which  a  defendant  can  by  the 
statute  of  Illinois  redeem  has  long  since  passed  and  he  has  made  no  offer  to  re- 
deem. The  sale  was  made  prior  to  February  23,  1878,  the  date  of  the  master^s 
report,  and  the  present  bill  filed  October  17,  1879,  twenty  months  afterwards, 
and  at  a  time  when,  by  the  statute,  both  the  defendant  and  hiis  judgment  cred- 
itors had  ceased  to  have  any  right  of  redemption. 

If  the  appellant  had  appealed  from  the  original  decree  to  this  court  his 
remedy  was  plain,  and  the  decree  would  have  been  reversed.  The  same  result 
would  probably  have  followed  an  appeal  from  the  order  confirming  the  sale 
and  catting  off  the  right  to  redeem.  He  did  not  see  proper  to  follow  such  a 
ooufBe,  but  seeks  by  this  bill  of  review  to  let  the  original  decree  and  sale  stand, 
but  to  have  a  declaration  of  the  court  that  the  order  foreclosing  the  statutory 
right  of  redemption  be  reversed.    How  can  this  avail  him  since  his  time  for 
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redemption  had  expired  before  he  filed  his  bill?  It  would  be  of  no  use  to  him 
unless  the  court  should  go  farther  and  make  a  decree  that  he  now  has  the  right 
to  redeem  in  the  same  manner  as  if  he  had  tendered  the  money  within  the 
twelve  or  the  fifteen  months  which  the  law  allowed  for  that  purpose.  We  do  not 
think  the  court  should  decree  that  he  may  now  redeem  on  payment  of  the  sum 
bid  and  interest.  If  he  designed  to  avail  himself  of  the  right  of  redemption 
purely  statutory,  he  should  bring  himself  within  the  terms  of  the  statute.  Such 
is  the  view  of  a  case  precisely  similar  taken  by  the  supreme  court  of  Illinois. 
That  court  in  the  case  of  Suitterlin  v.  Connecticut  Mutual  Ins.  Co.,  90  111., 
483,  while  recognizing  the  doctrine  of  the  case  of  Brine  v.  Insurance  Co.,  holds 
that  the  party  seeking  to  redeem  under  such  a  decree  and  sale  as  the  one  be- 
fore us,  can  do  so  by  making  the  oflFer  within  the  time  prescribed  by  the  statute 
and  cannot  do  so  afterwards.    We  concur  in  that  view.    Decree  affirmed. 

MASON  v.  NORTHWESTERN  INSURANCE  COMPANY. 
(16  Otto,  168-166.     1883.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Statement  of  Facts. —  A  bill  was  filed  by  the  Northwestern  Insurance  Com- 
pany to  foreclose  a  mortgage  made  by  Murphy.  Mason,  who  was  trustee  in 
a  deed  of  trust  conveying  the  same  property  to  secure  Murphy's  creditors,  was 
made  a  party  defendant  to  the  bill.  Under  the  decree  of  the  court  the  land 
was  sold  and  the  defendants  were  adjudged  to  be  barred  from  all  equity  of  re- 
demption.   Mason  appealed. 

Opinion  by  Mr.  Jus-ncE  Miller. 

The  error  relied  on  to  reverse  the  decree  is  the  absolute  foreclosure  of  the 
equity  of  redemption,  without  allowing  the  time  for  that  purpose  which  the 
statute  of  Illinois  provides.  The  case  comes  directly  within  Brine  v.  Insurance 
Co.,  96  U.  S.,  627  (§§  800-804,  mprd).  Indeed,  it  is  stronger;  for  while  in  that 
case  we  took  the  admission  of  counsel  on  both  sides  that  ^^  a  sale  in  accordance 
with  the  course  and  practice  of  the  court "  meant  a  sale  which  did  not  admit 
of  any  equity  of  redemption,  we  have  in  this  case  a  decree  of  confirmation  of 
the  sale  which  expressly  and  in  the  strongest  terms  cuts  off  all  such  right.  In 
accordance  with  the  principle  settled  by  this  court  in  the  case  of  Brine  v.  In- 
surance Co.,  both  these  decrees  are  erroneous. 

§  808.  Tender  of  redemption  money  within  the  time  limited  in  case  of  appeal. 

It  is,  however,  urged  as  a  reason  for  not  applying  that  principle  in  the  pres- 
ent case,  that  the  appeal  was  not  taken  until  after  the  period  had  elapsed  within 
which  the  appellant  could  by  the  statute  have  exercised  the  right  of  redemp- 
tion, and  that  he  has  neither  paid  nor  tendered  the  sum  necessary  to  redeem. 
Burley  v.  Flint,  105  U.  S.,  247  (§  807,  8upra\  and  Suitterlin  v.  Connecticut 
Mutual  Ins.  Co.,  90  111.,  483,  are  relied  on  in  support  of  this  view.  The  first  qf 
these  cases  was  a  suit  in  a  local  court  of  Illinois  to  obtain  the  benefit  of  the 
right  of  redemption  from  a  sale  under  a  foreclosure  decree  in  the  circuit  court 
of  the  United  States.  The  supreme  court  of  that  state  refused  the  relief 
asked  because  no  effort  had  been  made  to  redeem  within  the  statutory  period, — 
a  ruling  which,  in  Burley  v.  Flint,  we  held  to  be  sound.  The  reason  for  this  is 
that,  while  not  seeking  to  reverse  the  decree,  nor  to  set  aside  the  sale  made 
thereunder,  the  proceeding  recognized  both  as  valid,  and  asserted  the  right  of 
the  party  to  redeem,  as  though  the  sale  had  been  made  in  accordance  with  the 
statute  of  Illinois.    This  right,  of  course,  could  only  be  secured  by  a  strict 
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compliance  with  that  statute,  and  having  permitted  the  period  to  elapse  within 
which  he  had  a  right  to  redeem,  he  came  too  late.  The  court  very  property 
dismissed  the  bill. 

In  Barley  t».  Flint  this  court  approved  and  adopted  the  views  of  the  Illinois 
court,  and  applied  the  principle  to  the  case  of  a  bill  of  review  which  sought 
the  same  end.  The  bill  was  filed  after  the  expiration  of  the  period  of  statu- 
tory redemption,  and  the  amount  necessary  to  redeem  had  not  been  tendered 
within  that  time.  Both  cases  differ  from  the  present  in  that  they  were  at- 
tempts to  enforce  the  right  of  redemption  outside  of  and  against  the  terms  of 
the  decree,  while  the  present  case  seeks  by  an  appeal  to  reverse  and  set  aside 
the  decree.  In  the  former  cases  equity  required  that  before  coming  to  the 
court  for  the  relief  which  the  plaintiffs  asked,  they  should  have  complied  with 
the  requirements  of  the  law,  or  at  lea^t  offered,  within  proper  time,  to  pay  the 
redemption  money.  Not  having  done  this,  the  court  very  properly  refused  to 
permit  them  to  exercise  this  right  after  that  time  had  passed,  and  with  it  the 
right  to  redeem.  In  the  present  case  the  appellant  has  exercised  his  right  of 
appeal  from  the  decree  within  the  time  allowed  to  him  by  the  laws  of  the 
United  States  for  that  purpose.  He  has,  therefore,  rightfully  brought  this 
case  before  us  for  review.  His  right  to  do  this  does  not  depend  upon  any  offer 
to  redeem  within  the  fifteen  months  allowed  by  the  Illinois  statute,  but  is  an 
absolute  right,  which  we  cannot  refuse  or  deny.  As  it  is  apparent  from  the 
face  of  the  decree  and  from  what  we  have  said  in  Brine  v.  Insurance  Co.,  that 
both  the  original  decree  of  sale  and  the  subsequent  decree  of  confirmation  are 
erroneous  in  refusing  to  allow  the  right  of  redemption  under  the  statute,  they 
must  be  reversed.  If  anything  were  necessary  to  add  force  to  this  reasoning 
it  would  be  found  in  the  fact  that  the  appellant  Mason,  in  his  answer  to  the 
original  foreclosure  bill,  expressly  referred  to  the  statute  of  Illinois,  and  asked 
that  any  decree  made  in  the  case  should  make  provision  for  redemption  within 
fifteen  months  after  the  sale. 

Decrees  reversed  and  cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

SWENSON  V.  HALBERG. 
(Circuit  Court  for  Minnesota:  1  McCrary,  9S-100.    1880.) 

Opinion  by  Nelson,  D.  J. 

Statement  of  Facts. —  The  plaintiflF  brings  his  action  of  ejectment  to  recover 
the  property  hereinafter  described,  which  is  tried  by  the  court  without  a  jury. 
It  is  admitted  the  plaintiff,  on  December  26,  1861,  was  seized  of  the  property 
described  as  block  five  (5)  in  the  platted  town  of  "Centre  City,"  in  the  state 
of  Minnesota.  On  that  day  he  conveyed  it  to  Louis  Shogren  and  John 
Shogren,  together  with  lots  1,  2,  3,  4  and  6,  in  block  4,  in  that  town.  On  July 
17,  1868,  Louis  and  John  Shogren  gave  a  mortgage  of  all  this  property  to  J. 
N.  Castle,  who  assigned  it  to  H.  F.  Noyes,  October  10,  1868.  This  mortgage 
was  foreclosed  by  advertisement  under  the  laws  of  Minnesota,  and  on  April  23, 
1870,  the  mortgaged  property  was  sold  at  public  auction,  and  was  bid  in  by  H. 
F.  Noyes,  to  whom  a  certificate  was  given  by  the  sheriff,  dated  May  12,  1870. 
The  sale,  however,  was  subject  to  the  redemption  provided  by  law.  The 
property  was  sold  by  the  sheriff  in  a  body,  not  in  separate  lots  or  tracts,  and 
the  published  notice  of  foreclosure  sale,  in  specifying  the  amount  claimed  to  be 
due,  included  therein  the  debt,  interest  and  $50  attorneys'  fees,  whereas  the 
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mortgage,  in  terms,  stipulated  for  $25  attorneys'  fees.  Two  certificates  were 
issued  to  the  purchaser  —  the  first,  executed  by  the  sheriff,  but  not  in  his  official 
capacity;  the  second,  properly  executed,  to  cure  defects.  The  second  certifi- 
cate, of  the  same  date  as  the  first,  was  assigned  on  June  25,  1870,  by  H.  F. 
Noyes  —  one-half  to  Louis  Torenus,  one-fourth  to  I.  E.  Staples,  and  one-fourth 
'  to  W.  G.  Bronson.    All  the  aforesaid  instruments  were  duly  recorded. 

On  May  12,  1869,  John  Shogren  and  wife  executed  a  deed  of  the  property 
embraced  in  the  mortgage  to  Louis  Shogren.  Louis  Shogren  was  adjudged  a 
bankrupt  June  14, 1870,  on  a  petition  filed  on  the  third  day  of  the  same  month, 
and  Enoch  Horton  was  appointed  assignee,  and  an  assignment  was  made  to  him 
of  the  bankrupt's  estate,  by  the  register  in  bankruptcy,  August  16,  1870,  and 
he  filed  a  certificate  of  exempt  property  on  August  23, 1870.  Torenus,  Staples 
and  Bronson  submitted  exceptions  to  this  certificate,  and  after  argument,  on 
February  18, 1871,  an  order  was  entered  setting  aside  the  designation  of  exempt 
property,  deciding  that  block  five  (5)  was  the  homestead  of  the  bankrupt,  and 
directing  the  assignee  to  set  it  aside.  On  May  19, 1871,  the  bankrupt  and  wife 
conveyed  block  five  (5)  to  the  plaintiff*,  and  under  this  deed  he  claims  title. 

Horton,  the  assignee,  having  first  obtained  an  order  therefor  from  the  court, 
redeemed  from  Torenus,  Staples  and  Bronson,  who  held  the  certificate,  the 
property  mentioned  therein,  including  block  five  (5),  on  April  21,  1871,  three 
days  before  the  equity  of  redemption  vested  in  the  bankrupt  expired.  He  was 
compelled  to  pay^to  them  the  full  amount,  as  the  property  was  originally  sold 
in  one  body,  and  to  redeem  with  the  other  premises  block  five  (5),  the  home- 
stead, in  which  the  bankrupt  had  an  equity  of  redemption  only.  The  time  for 
redemption  by  the  bankrupt  expired  April  23,  1871,  and  no  steps  were  taken 
by  him  to  perfect  his  title  to  block  5,  thus  set  apart  to  him  as  a  homestead. 
He  allowed  the  time  for  redemption  to  lapse,  and  the  assignee  obtained  an 
order,  June  20,  1871,  to  sell  the  property  in  block  4.  He,  however,  sold  not 
only  this  property,  but  block  5  also,  which  was  not  included  in  the  order,  and 
on  October  23,  1872,  the  sale  was  confirmed.  At  this  sale  all  the  property 
was  purchased  by  Torenus,  and  the  assignee  executed  to  bira  a  deed  October  3, 
1872.  Torenus  conveyed  to  the  defendant  Halberg,  October  23, 1873,  and  Hal- 
berg  conveyed  to  defendant  Peterson  May  12,  1873.  This  controversy  is  with 
reference  to  the  title  to  block  five  (5).  The  plaintiff  urges:  Firsts  that  the 
foreclosure  and  sale  under  the  advertisement  was  void,  for  the  reason  that  a 
larger  attorneys'  fee  was  claimed  than  stipulated  in  the  mortgage;  secondy  that 
the  same  was  void  for  the  further  reason  that  the  property  was  not  sold  in 
separate  parcels,  or  tracts,  as  the  statute  required ;  i/urdy  that  the  redemption 
of  the  homestead  from  the  sale  inured  to  the  benefit  ef  the  bankrupt  and  his 
assigns,  and  satisfied  and  canceled  the  mortgage,  and  all  title  derived  under  it. 

§  809.  Under  mortgage  laws  of  Minnesota  the  insertion,  of  a  claim,  for  fifty 
dollars  instead  of  twenty-five  dollars  for  attorneys^  f^^y  i^  ^^  advertisement^ 
does  not  vitiate  the  sale. 

It  is  sufficient  to  say  upon  the  first  two  propositions  that  the  foreclosure  was 
regular.  There  is  no  fraud  charged  and  it  does  not  appear  that  the  other  party 
was  prejudiced  by  the  insertion  of  $50  instead  of  $25  as  attorneys'  fees.  '  The 
mistake  is  not  such  as  will  disturb  the  sale;  neither  will  it  be  set  aside  for  the 
reason  that  the  tracts  were  not  sold  separately. 

§  810.  Provision  for  sale  in  separate  parcels  is  directory. 

The  section  of  the  law  requiring  the  sale  of  separate  and  distinct  tracts  in 
separate  parcels  is  directory,  and  the  sale  will  not  be  disturbed  unless  it  was 
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sold  fraudulently,  or  it  is  shown  thai  the  mortgagor  or  owner  of  the  equity  of 
redemption  was  damaged  thereby.  24  Minn.  R,  281.  It  does  not  appear  that 
the  sale  of  the  separate  tracts  in  a  body  was  the  result  of  actual  fraud,  and  it 
is  not  shown  that  Shogren  was  prejudiced  thereby.  He  made  no  effort,  as 
before  stated,  to  secure  his  homestead  which  was  subject  to  the  mortgage. 

The  third  proposition  cannot  be  sustained.  The  assignee  redeemed  the  mort- 
gaged property  from  the  foreclosure  sale,  by  virtue  of  the  bankrupt  law,  under 
the  order  of  the  court.  The  equity  of  redemption  to  a  portion  of  the  mort- 
gaged property  was  vested  in  the  assignee  as  the  representative  of  the  estate 
of  the  bankrupt,  and,  under  the  authority  of  the  bankrupt  act,  he  was  ordered 
to  redeem.  The  rule  in  this  state  is  that  a  person  having  an  equity  of  redemp- 
tion in  a  part  of  real  estate  sold  may  redeem  from  the  sale,  and  this  property 
being  sold  in  a  body  and  for  one  price,  the  assignee  was  compelled,  in  order  to 
redeem  the  only  property  to  which  he  had  any  right,  to  pay  the  full  amount 
of  the  bid  and  take  a  certificate  of  redemption  for  the  whole  property.  In 
doing  this  he  took  by  the  redemption  block  five  (5),  subject  to  Shogren's  right 
to  redeem  from  him.  He  was  not  authorized  by  this  order  of  the  court  to  re- 
deem for  the  benefit  of  any  but  the  creditors  of  the  bankrupt,  and  Shogren-s 
equity  of  redemption  in  block  five  (5)  was  not  destroyed. 

The  assignee  is  not  governed  by  the  state  statute  regulating  the  proceedings 
necessary  to  be  followed  by  a  mortgagor  or  creditors  in  redeeming.  Of  course 
the  law  prescribing  the  time  within  which  the  right  of  redemption  can  be  ex- 
ercised will  apply,  and  it  cannot  be  extended  by  the  bankrupt  courts.  Having 
fall  control  over  the  bankrupt's  estate  after  adjudication,  the  law  itself,  and  the 
spirit  and  object  of  it,  govern  the  court  in  the  exercise  of  its  jurisdiction,  nec- 
essary '*  to  collect  all  the  assets  of  the  bankrupt,  .  .  .  liquidation  of  liens, 
.  .  .  and  to  the  marshaling  and  disposition  of  the  different  funds  and  assets 
so  as  to  secure  the  rights  of  all  parties,"  etc.  Sec.  1,  Bankrupt  Law.  It  is 
the  duty  of  the  bankrupt  court  to  protect  the  rights  and  interests  of  the  bank- 
rapt  as  well  as  the  creditors,  and  secure  to  the  former  all  the  law  allows  in  the 
way  of  exemptions,  but  no  more.  The  assignee  had  no  title  by  virtue  of  the 
assignment  to  him  to  the  block  five  (5),  which  was  declared  to  be  the  home- 
stead. 

§  81 1.  Redemption  of  a  hjomestead  by  an  assignee  in  hanhruptcy. 

The  decision  of  the  bankrupt  court  did  not  enlarge  the  present  interest  of 
the  bankrupt  in  this  homestead.  His  right,  title  and  interest  therein  were  only 
an  equity  of  redemption,  and  by  the  redemption  from  Torenus  and  others  the 
assignee  held  this  block  subject  to  this  right,  and  the  bankrupt  by  proper  pro- 
ceedings could  have  had  his  interest  adjusted  before  he  lost  it.  His  homestead 
right  in  block  5  was  fully  recognized  by  the  court  two  months  before  the 
time  for  redemption  expired,  and  the  bankrupt  made  no  effort  to  ascertain  the 
amount  necessary  to  redeem  it.  The  homestead  exemption  act  (Minn.  R  S., 
§  2)  provides  that  "  such  exemption  shall  not  extend  to  any  mortgage  thereon 
lawfully  obtained."'  The  bankrupt  court,  on  application,  in  marshaling  the 
assets  would  have  by  appraisement  or  otherwise  fixed  the  sum  necessary  to  be 
paid  in  order  to  entitle  the  bankrupt  to  the  homestead  free  from  all  liens.  In- 
stead of  applying  to  the  court  the  bankrupt  allowed  his  right  of  redemption  to 
expire,  and  therefore  the  plaintiff  took  nothing  by  the  deed  executed  May  12, 
1871.    Judgment  will  be  entered  in  favor  of  the  defendants. 
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Mccormick  v.  knox. 

(15  otto,  121^126.     1881.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  Bruff,  in  1871,  mortgaged  the  property  in  question 
to  Meyer  to  secure  a  debt  of  $5,000,  Wimer  being  the  trustee.  In  June,  1872, 
he  conveyed  the  land  to  Wheeler,  who  executed  a  nofe  to  him  for  $2,000, 
securing  it  by  deed  of  trust  on  the  land  to  Ward  as  trustee.  On  July  1,  1872, 
BruflF,  with  Holtzclaw,  his  partner,  borrowed  from  the  Freedman's  Bank  $3,000, 
and  gave  Wheeler's  note  as  collateral  security.  In  June,  1873,  Wheeler  con- 
veyed the  property  to  McCormick  by  deed  absolute  on  its  face,  but  which  was 
proved  to  be  a  security  for  a  debt.  The  Freedman's  Bank  having  failed,  Knos 
became  its  trustee.  Bruff  and  Holtzclaw's  note  not  being  paid,  Ward  was 
called  upon  to  execute  the  trust  he  held  by  selling  the  property  to  pay  the 
Wheeler  note,  which  was  done,  and  the  land  was  bought  for  the  commission- 
ers, who  preceded  Knox  as  trustee  for  the  Freedman's  Bank.  They  paid 
Meyer's  note  for  $5,000,  and  received  a  deed  of  release  from  Wimer.  On 
March  15,  1879,  McCormick  filed  his  bill  against  the  commissioners,  claiming 
the  property  under  the  deed  to  him  from  Wheeler,  and  attacking  the  sale  made 
by  Ward  as  irregular  and  void.  The  commissioners  filed  an  answer  and  cross- 
bill. Knox  was  substituted  for  the  commissioners  by  act  of  congress  and  was 
made  party  in  their  place  to  the  suit.  In  the  trial  court  the  decision  was  in 
favor  of  Knox,  and  McCormick  appealed. 

§  812.  Amount  payable  to  redeem  from  mortgagee  who  has  paid  prior  incum- 
hrancea. 

Opinion  by  Mb.  Justice  Woods. 

The  counsel  for  appellant  has  submitted  an  argument  to  show  that  the  sale 
and  deed  made  by  Ward,  the  trustee,  to  the  commissioners  of  the  Freedman's 
Savings  and  Trust  Company  were  void.  Without  discussion  of  this  question,  we 
simply  declare  our  opinion  to  be  that  there  is  no  solid  ground  for  this  conten- 
tion to  rest  upon.  But  whether  the  sale  is  valid  or  not  is  an  immaterial  ques- 
tion in  this  case,  for  the  decree  of  the  court  below  permitted  the  complainant 
to  redeem  the  property,  and  so  avoid  entirely  the  effect  of  the  sale  and  deed 
by  the  payment  of  the  balance  due  on  the  promissory  note  for  $3,000  made  by 
Holtzclaw  and  Bruff  to  the  Freedman's  Savings  and  Trust  Company,  and  the 
amount  due  on  the  note  for  $5,000  made  by  Bruff  to  Meyer,  and  the  taxes,  etc., 
paid  by  the  commissioners  of  the  Freedman's  Savings  and  Trust  Company  after 
deducting  the  rents  received  by  them.  The  decree  of  the  court  below  sub- 
stantially gives  the  appellant  all  the  relief  prayed  for  by  his  bill,  on  condition, 
however,  that  he  should  pay  off  the  incumbrances  on  the  property  in  question 
older  and  better  than  his  own.  The  only  practical  question,  therefore,  is,  Are 
the  terms  upon  which  the  appellant  and  his  grantor,  Mrs.  Wheeler,  were 
allowed  to  redeem,  just  and  right?  Upon  this  point,  it  seems  to  us,  there  can 
be  no  doubt.  The  amount  due  on  the  note  of  Holtzclaw  &  Bruff,  it  is  con- 
ceded, is  less  than  the  sum  due  on  the  note  of  Mrs.  Wheeler,  which  it  was 
pledged  to  secure.  Neither  she  nor  her  grantee,  the  appellant,  can  complain  if 
they  are  required  to  pay  the  balance,  whatever  it  may  be,  due  on  the  Holtz- 
claw &  Bruff  note  before  they  can  be  allowed  to  redeem.  It  is  equally  clear 
that  they  ought  to  be  required  to  pay  the  sum  applied  by  the  commissioners  to 
discharge  the  amount  due  on  the  note  held  by  Meyer,  which  was  secured  by  a 
trust  deed  on  the  premises  in  controversy,  and  was  the  first  lien  thereon. 
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The  contention  of  complainant  that  be  should  receive  a* clear  title  to  the 
property,  without  first  discharging  the  lien  thereon  created  by  the  trust  deed 
of  Mrs.  Wheeler,  and  without  first  paying  the  sums  which  bad  been  applied  by 
the  commissioners  to  the  discharge  of  the  lien  held  by  Meyer,  both  of .  which 
were  prior  in  date  to  his  own,  is  not  founded  on  any  equity,  and  is  not  sup- 
ported by  any  authority.  On  the  contrary  it  is  clear  that  the  commissioners, 
having  paid  oflf  the  oldest  incumbrance  on  the  property,  are  entitled  to  be  sub- 
rogated to  the  rights  of  the  incumbrancer.  Robinson  v,  Ryan,  25  N.  Y.,  320 ; 
Redmond  v.  Burroughs,  63  N.  C,  242. 

A  mortgagee  who  has  paid  a  prior  mortgage  or  other  incumbrance  upon  the 
land  is  entitled  to  be  repaid  the  sum  so  advanced  when  the  mortgagor  or  his 
vendee  comes  to  redeem.  Page  v.  Foster,  T  N.  H.,  392 ;  Arnold  v.  Foote,  7  B. 
Mon.  (Ky.),  66;  Harper  v.  Ely,  70  111.,  581.  The  same  rule  applies  to  the  pay- 
ment by  the  mortgagee  of  taxes  on  the  mortgaged  premises,  or  any  valid  as- 
sessment thereon  for  public  improvement.  Dale  v.  McEvers,  2  Cow.  (N.  Y.), 
118.  The  decree  of  the  court  below  gave  the  complainant  every  right  which 
the  law  accorded  him.    It  must,  therefore,  be  affirmed. 


DODGE  V.  FULLER. 
(Circuit  Court  for  Michigan:  3  Flippin,  603,  604.    1880.) 

§  813.  ^ect  of  redemption  hy  a  junior  mortgagee  pending  proceedings  to 
foreclose  the  prior  mortgage. 

Opinion  by  WrrHEY,  J. 

The  bill  in  this  cause  was  filed  to  foreclose  a  mortgage  made  by  the  defend- 
ant Hettie  Fuller  to  the  complainant's  assignee,  William  P.  Hall,  and  also  a 
certain  mortgage  executed  by  the  same  defendant  to  John  Marley  and  from 
which  the  complainant  was  compelled  to  redeem,  for  his  protection,  after  a  sale 
bad  been  had  upon  foreclosure  proceedings,  instituted  by  advertisement  under 
the  statute.  The  complainant  claims  that  this  redemption  put  him  in  position 
of  assignee  of  the  mortgage,  and  it  becomes  necessary  to  determine  whether  the 
position  taken  by  complainant  is  correct,  as,  if  he  is  entitled  to  enforce  the  mort- 
gage as  assignee,  he  will  be  entitled  to  interest  at  the  rate  per  cent,  which  the 
mortgage  bore,  viz.,  ten  per  cent.,  while  if,  on  the  other  hand,  he  is  simply 
entitled  to  an  equitable  lien  for  the  money  paid  on  redemption,  he  must  content 
himself  with  the  legal  rate  of  interest,  as  equity  cannot  go  so  far  as  to  make  a 
contract  for  the  parties,  fixing  the  rate  of  interest.  There  is  no  question  that 
had  the  redemption  occurred  before  any  proceedings  were  had  to  foreclose  the 
mortgage  given  to  Marley,  the  complainant  would  have  become  in  equity  the 
assignee  of  such  mortgage.  Jones  on  Mortgages,  sec.  1086 ;  Mattison  t?.  Marks, 
31  Mich.,  421. 

It  remains  to  be  determined  whether  any  different  rule  obtains  where  pro- 
ce3dings  to  foreclose  have  been  taken,  which  have  not  terminated  in  a  complete 
foreclosure  by  the  expiration  of  the  equity  of  redemption.  Section  G922,  C.  L. 
of  1871,  provides,  in  effect,  that  in  case  of  redemption  after  sale,  the  deed  given 
on  the  sale  shall  be  void  and  of  no  effect.  We  think  that  the  effect  of  the 
redemption  by  complainant  was  to  annul  the  sale,  and  that  ajs  the  complainant 
was  under  no  obligation  to  pay  the  mortgage,  such  payment  will  not  in  equity 
be  treated  as  operating  to  discbarge  the  same,  but  that,  as  in  case  of  redemption 
before  any  proceedings  to  foreclose  are  taken,  he  will  be  treated  as  assignee  of 
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the  mortgage  lien.  It  follows  that  he  will  be  entitled  to  interest  upon  this 
mortgage  at  the  rate  of  ten  per  cent.  Let  a  decree  be  entered  in  accordance 
with  these  views. 

DEXTER  V.  ARNOLD. 

(Circuit  Court  for  Rhode  Island:  1  Sumner,  109-11^.     1831.) 

Statement  of  Facts. —  Bill  to  redeem  a  mortgage  of  property  in  Providence, 
and  other  lots  on  Fox's  Point.  The  mortgage  was  made  in  1800  by  Jonathan 
Arnold  to  Thomas  Arnold,  Jonathan  died  insolvent  in  1806,  leaving  several 
heirs,  and,  among  others,  Marcy  Dexter.  Administration  upon  the  estate  of 
Jonathan  Arnold  was  taken  by  Thomas,  who  took  possession  of  the  property 
and  in  1810  sold  the  Fox's  Point  lots,  which  the  purchasers  have  since  held. 
The  other  mortgaged  property  remained  in  the  hands  of  the  mortgagee  until 
his  death  in  1826,  and  his  heirs  succeeded.  The  plaintiffs  claim  under  Marcy 
Dexter,  and  are  the  ultimate  cestuis  que  trtist  of  a  trust  declared  by  her  will  on 
the  residue  of  her  estate,  of  which  her  interest  in  the  mortgaged  property  was 
part. 

Opinion  by  Story,  J. 

This  case  has  been  very  elaborately  argued  at  the  bar;  but  the  view  which 
is  taken  of  it  by  the  court  does  not  require  all  the  points  and  arguments  to  be 
brought  into  the  reasoning  on  which  the  decision  is  founded. 

§  814.  Trustees  invested  with  the  legal  estate^  rather  than  the  cestuis  que  trusty 
are  the  proper  parties  to  redeem  land  held  under  a  mortgage. 

It  appears  to  us  very  clear  that  the  trustees  under  the  will  were  invested 
with  the  legal  estate,  and  consequently  they  are  the  proper  parties  to  file  a  bill 
to  redeem.  See  Powell  on  Mortg.,  by  Coventry,  with  Rand's  Notes,  1  vol. 
331,  332 ;  Grant  v.  Duane,  9  Johns.,  591.  It  does  not  appear  from  the  bill  that 
the  plaintiffs  are  really  entitled  to  anything  under  the  will;  for  it  is  not 
alleged  that  anything  would  or  did  remain  after  satisfying  the  prior  trust  in 
favor  of  Susannah  Dexter.  If  it  did,  still  the  trustees,  being  owners  of  the 
legal  estate,  are  solely  entitled  to  redeem,  unless  they  have  refused  to  redeem, 
or  have  colluded  ivith  the  mortgagee,  or  some  other  impediment  is  shown  to 
the  redemption  on  their  part.  The  bill  ought  to  have  contained  specific  allega- 
tions on  this  head,' stating  a  case  which  would  establish  a  residuary  interest  in 
the  plaintiffs,  and  a  ground  for  their  claim  to  redeem,  instead  of  the  trustees. 
No  such  allegations  are  found  in  the  bill ;  and  on  this  account  it  is  in  its  present 
shape  fatally  defective.  It  is  true  that  the  trustees  are  made  parties  to  the 
bill,  and  have  answered,  and  there  is  a  general  charge  of  confederacy  against 
them.  But  this  will  not  supply  the  defect  of  proper  allegations  to  establish 
the  plaintiffs'  claim  to  redeem.  The  trustees  must  be  called  upon  to  answer, 
and  must  answer  specifically  to  such  matters  as  will  justify  the  court  in  acting 
without  or  adversely  to  them.  This,  however,  is  a  defect  which  the  court  are 
not  precluded  from  allowing  the  plaintiffs  to  supply,  in  order  to  prevent  a  fail- 
ure of  justice,  if  the  plaintiffs  have  any  merits. 

§  815.  All  the  heirs  of  the  mortgagor  should  he  hefore  the  court  in  case  of  a 
redemption  of  a  mortgage. 

All  the  other  heirs  of  Jonathan  Arnold,  the  mortgagor,  or  their  representa- 
tives, are  before  the  court,  as  defendants  to  the  bill,  with  the  exception  of  one 
Benjamin  Arnold,  a  citizen  of  New  York,  who  is  alleged  to  be  out  of  the  juris- 
diction of  the  court.  But  there  is  no  allegation  in  the  bill  that  he  is  unwill- 
ing or  unable  to  assist  in  the  redemption.    Now,  in  general,  it  is  certainty 
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proper  tbat  all  the  persons  *who  are  heirs  of  the  mortgagor  shoald  be  before 
the  coart  before  a  redemption  of  the  estate  is  decreed.  And  this  for  two  rea- 
sons: first,  that  their  rights  and  interests  may  not  be  affected  by  any  change 
of  the  title  without  their  consent;  and  secondly,  that  they  may  be  parties  to 
the  account,  and  the  mortgagee  or  his  heirs  and  representatives  not  be  harassed 
by  a  new  suit  for  a  new  account.  We  do  not  know  that,  where  an  heir  is 
beyond  the  jurisdiction  of  the  court,  the  difficulty  is  absolutely  insuperable. 
But  if  it  is  not,  still  the  court  is  bound  in  its  decree  to  take  care  of  bis  interests, 
as  far  as  it  may,  and  to  give  him  by  notice  an  opportunity,  if  practicable,  of 
coining  in  before  the  master  and  litigating  for  his  interests  in  the  taking  of  the 
account  and  the  decree  of  redemption. 

§  81 6.  Heirs  of  the  mortgagee  are  generally  indispensable  parties  to  a  redemp- 
iian  of  a  mortgage. 

Another  difficulty  has  suggested  itself  to  our  minds;  and  that  is,  whether 
the  court  can  proceed  to  a  decree  of  redemption  without  having  all  the  heirs 
of  the  mortgagee,  as  well  as  his  personal  representatives,  before  the  court. 
The  bill  itself  shows  that  James  Arnold,  one  of  the  heirs  of  the  mortgagee,  is 
not  before  the  court,  and  he  is  stated  to  be  out  of  the  jurisdiction.  No  one 
can  doubt  the  propriety  of  having  all  the  heirs  of  the  mortgagee  before  the 
court,  if  they  can  be  made  parties.  See  Powell  on  Mortg.,  by  Coventry,  with 
lUnd's  Notes,  vol.  1,  968,  970,  and  note  N;  Cooper,  Eq.  Plead.,  37.  The  only 
question  is,  whether  they  are  not  indispensable  parties.  In  England,  the  heirs 
must  be  before  the  court,  in  order  to  reconvey  the  estate  to  the  mortgagor; 
for  it  descends  to  them,  though  generally  in  trust  for  the  personal  representa- 
tive of  the  mortgagee.  There  may  be  peculiar  cases,  in  which,  where  one  of 
the  heirs  is  beyond  the  jurisdiction,  or  cannot  by  any  diligence  be  found,  the 
court  will  act  without  him.  Powell  on  Mortg.,  by  Coventry,  vol.  1,  p.  403, 
note  N.  But  in  these  cases  the  relief  granted  must  be  necessarily  imperfect,  as 
it  cannot  bind  persons  not  before  the  court.  In  the  case  at  bar,  if  there  had 
been  no  entry  or  possession  by  the  mortgagee,  in  his  life-time,  in  the  premises, 
there  would  not  have  been  any  substantial  difficulty  in  proceeding  against  the 
personal  representative  of  the  mortgagee,  who  is  before  the  court. 

^  8 1 7  •  in  lihode  Island^  where  tlie  m^ortgagee  has  never  taken  possession^  the 

presence  of  the  heir  may  he  dispensed  with. 

The  statute  of  Rhode  Island  has  declared  that  in  all  cases  debts  due  by 
mortgage  shall  be  considered  as  personal  property,  and  distributed  as  such. 
And  where  the  mortgagee  has  deceased  without  taking  possession  of  the 
mortgaged  estate,  the  debt  is  deemed  personal  assets,  and  the  mortgage  under 
the  same  control  of  the  executor  and  administrator  as  if  it  had  been  a  pledge 
of  personal  estate;  and  the  executor  and  administrator  may  bring  an  ejectment 
to  recover  possession,  in  which  action  it  is  made  sufficient  to  declare  on  the 
seizin  of  possession  of  the  mortgage.  And  the  executor  and  administrator  are 
authorized  to  discharge  the  mortgage  on  payment,  by  release,  quitclaim,  or  other 
legal  conveyance.  Statutes  of  Rhode  Island,  Digest  of  1798,  p.  303;  Digest 
of  1822,  pp.  233,  234.  So  that;  in  such  cases,  the  presence  of  the  heir  seems 
wholly  annecessary,  and  may  therefore  be  dispensed  with.  But  the  difficulty 
in  the  case  at  bar  is,  that  the  mortgagee  had  taken  possession  during  his  life- 
time (in  what  manner  we  shall  hereafter  consider),  and  continued  that  posses- 
sion for  about  twenty-six  years.  And  the  question,  therefore,  whether  it  is  to 
be  treated  as  a  subsisting  mortgage,  or  as  an  absolute  estate,  is  most  material  to 
all  the  heirs  of  the  mortgagee,  and  upon  which  they  are  entitled  to  be  heard. 
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The  diflference  between  the  case  of  a  possession,  and  of  a  want  of  possession 
by  the  mortgagee,  has  been  treated  by  the  sapreme  court  of  Massachusetts, 
under  a  local  statute,  very  similar  to  that  of  Ehode  Island,  as  most  material; 
for,  where  there  has  been  such  possession,  the  estate  is  held  to  pass  by  descent 
to  the  heirs;  where  there  has  been  none,  it  goes  directly  to  the  executor  and 
administrator.  See  Smith  v.  Dyer,  16  Mass.,  18.  Without,  however,  consid- 
ering this  objection  as  insuperable  and  reserving  it,  as  it  has  not  been  argued, 
for  further  consideration,  as  one  of  the  heirs  against  whom  relief  may  be  had 
pro  tanto  is  before  the  court,  we  shall  proceed  to  the  main  question  in  the 
cause. 

And,  in  the  first  place,  are  the  plaintiffs,  supposing  all  other  difficulties  over- 
come, entitled  to  relief  against  the  defendants  who  are  claimants  and  pro- 
prietors of  the  Fox  Point  lots?  We  are  clearly  of  opinion  that  they  are  not. 
They  are  bona  fide  purchasers  for  a  valuable  consideration  without  any  actual 
notice  of  the  mortgage,  and  affected  by  it  only  so  far  as  it  varies  constructively 
from  the  registry  of  the  mortgage.  The  application  is  made  after  they  have 
been  in  uninterrupted  possession  of  the  premises  for  eighteen  years  under  their 
purchase,  and  have  made  valuable  improvements  thereon.  We  make  no  dis- 
tinction between  their  possession  of  the  upland  and  the  flats.  The  latter  were 
a  part  of  their  grant,  and,  whether  visibly  occupied  or  not,  follow  the  seizin  of 
the  other  part,  there  being  no  pretense  of  any  adverse  possession.  In  addition 
to  this,  the  mortgagee,  when  he  sold  to  them,  had  been  in  visible  possession  of  the 
estate  for  ten  years.  The  mortgage  had  been  forfeited  by  breach  of  the  con- 
dition for  nine  years.  The  mortgagor  had  been  dead  four  years;  his  estate 
was  utterly  and  hopelessly  insolvent  at  the  time,  and  became  solvent  qnly  b\' 
the  ultimate  settlement  of  the  Yazoo  claims  by  congress  in  1814.  The  estate 
was  administered  upon  by  the  mortgagee;  and  all  the  circumstances  must 
have  been  well  known  to  him  and  to  the  heirs.  At  least,  the  heirs  had  far 
better  means  of  knowledge  than  the  purchasers,  and  must  be  presumed  to  have 
had  constructive  notice  of  their  rights.  Under  such  circumstances,  the  equity 
of  redemption  must,  in  respect  to  these  purchasers,  have  been  deemed  of  no 
value,  and  to  have  been  abandoned  by  all  parties.  The  heirs  had  no  interest  to 
redeem,  for  the  estate  was  insolvent;  the  creditors  made  no  effort  to  redeem; 
and  the  property  lay  in  the  hands  of  the  mortgagee  as  a  pledge  not  worth  re- 
demption. If  afterwards,  after  the  estate  became  solvent,  the  heirs  had  then 
pressed  forward  their  claim  against  the  purchasers,  there  might  have  been 
some  foundation  for  relief.  But  they  lay  by  through  a  period  of  fourteen 
years  more  without  any  stir,  and  until  the  mortgagee  was  himself  dead.  Now, 
there  is  nothing  in  the  case  to  break  the  force  of  these  circumstances  in  respect 
to  these  purchasers. 

§  818.  Acknowledgments  hy  the  mortgagor  after  a  sale  hy  him  do  not  affect 
purcfiasers  under  him,. 

It  is  said  that  in  another  suit  in  equity  in  1822,  the  mortgagee  acknowledged 
that  he  held  the  estate  in  mortgage  and  that  it  was  not  irredeemable.  But 
how  can  this  affect  these  purchasers?  They  are  not  affected,  much  less  bound, 
by  any  admissions  made  by  the  mortgagee  after  the  sale  to  them,  whatever 
they  may  be.  Their  rights  are  not  to  be  affected  by  his  confessions.  He  sold 
to  them  as  absolute  owner,  and  they  are  entitled  to  be  secure  against  any  sub- 
sequent admissions  which  should  control  that  solemn  declaration  under  his  own 
seal.  But  it  is  said  that,  though  the  mortgagee  took  possession  of  the  mort- 
gaged estate,  it  was  as  agent  of  the  mortgagor.    This  is  the  allegation  in  the 
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amended  bill.  In  the  original  bill  the  possession  is  stated  without  any  such 
qaalifioation.  Now,  this  qualification  of  the  possession  is  utterly  denied  by  the 
answerS)  and  of  course  most  be  proved  in  order  to  control  those  answers.  No 
such  proof  exists  in  the  case;  and  it  seems  to  us  that  it  is  in  its  nature  almost 
incapable  of  proof.  A  mortgagee  entering  into  possession  and  taking  the 
profits  must  be  deemed  to  take  them  in  his  character  as  mortgagee.  If  in  any 
sense  he  can  be  said  to  take  them  as  agent,  it  must  be  as  agent-mortgagee. 
Before  forfeiture  he  may  properly  be  deemed,  in  some  sort,  an  agent.  But  after 
forfeiture  his  possession  is  under  his  title;  and  if  he  then  takes  the  profits,  he 
most  be  deemed  to  take  them  as  mortgagee,  and  not  otherwise,  unless  there  be 
the  most  plenary  and  irresistible  proof  that  he  has  disclaimed  that  character, 
and  taken  them  to  account,  and  has  accounted  therefor  as  a  stranger-agent. 
No  such  account  is  pretended  in  the  present  case.  All  the  circumstances  are 
against  it  There  has  been  no  account  whatever  rendered,  at  any  time,  on  the 
footing  of  the  mortgage.  When  the  mortgagor  died,  in  1806,  the  agency  must 
at  all  events  have  terminated;  and  the  possession,  after  that  time,  was  about 
twenty  years  without  any  account.  There  cannot  be  any  reasonable  doubt  that 
the  utter  insolvency  of  the  estate  at  that  period  made  it  no  object  with  the 
heirs  to  treat  it  as  mere  security;  and  the  creditors,  from  ignorance,  or  laches, 
or  indifference,  slumbered  over  their  rights.  It  appears  to  us  that,  under  all 
the  cifcumstances,  there  would,  after  such  a  lapse  of  time,  be  gross  injustice  in 
allowing  a  redemption  against  these  purchasers.  Our  judgment  accordingly  is, 
that  the  bill,  as  against  them,  ought  to  be  dismissed,  but  without  costs. 

§  819*  After  twenty  yeari  poa&ession  hy  the  mortgagee  the  right  to  redeem  will 
he  pretruTned  to  have  been  abandoned. 

But,  in  respect  to  the  Main  street  estate,  which  remained  in  the  mortgagee's 
possession  up  to  the  time  of  his  death,  very  different  considerations  may  well 
enter  into  the  question  of  redemption.  Generally  speaking,  no  lapse  of  time 
will  bar  the  right  to  redeem,  so  long  as  the  mortgage  has  been  treated  between 
the  parties  as  a  subsisting  mortgage  and  security  only.  But  if  the  mortgagee 
has  been  in  possession  of  the  mortgaged  premises  for  twenty  years,  taking  the 
profits  without  any  account  or  act  done,  by  which  he  admits  himself  to  hold  it 
as  a  qualified  estate,  the  equity  of  redemption  will  be  presumed  to  be  extin- 
guished, or  abandoned  by  the  mortgagee;  and  a  bill  to  redeem  will  not  be  enter- 
tained by  a  court  of  equity.  This,  as  a  general  principle,  is  not  denied;  and  is 
too  clearly  established  by  the  authorities  to  admit  of  doubt.  See  Powell  on 
Mortg.,  by  Coventry  and  Eand,  vol.  I,  p.  360,  and  notes  T,  U;  id.,  p.  366;  id., 
pi  369,  and  note  B;  id.,  p.  370,  note  C;  id.,  p.  395,  note  (1).  What  acknowl- 
edgment, or  other  act  done  within  the  twenty  years,  shall  be  sufficient  to  en- 
title it  to  be  deemed,  between  the  parties,  a  subsisting  mortgage,  may  be  matter 
of  discussion,  according  to  the  circumstances  of  each  case.  But  no  one  can 
doubt  that  a  solemn  acknowledgment  in  writing,  made  within  the  twenty  years 
by  the  mortgagee,  that  he  deems  it  a  mere  security,  will  open  the  estate  to  re- 
demption. The  authorities  are  pointed  to  this  effect.  See  Powell  on  Mortg., 
by  Coventry  and  Rand,  vol.  I,  p.  370;  id.,  p.  371,  note  D;  id.,  p.  377,  note  G; 
id.,  pp.  379-382,  note  H;  p.  385,  note  (1);  id.,  p.  386. 

%  820.  ^ect  of  an  admission  of  a  mortgage  by  the  mortgagee. 

Now,  in  the  present  case,  there  is  the  most  solemn  and  pointed  admission  by 
the  mortgagee,  in  his  answer  to  the  bill  filed  in  1821  against  him  for  an  account, 
as  administrator  of  Jonathan  Arnold,  that  he  then  held  this  estate  as  a  mort- 
gage, and  only  as  a  mortgage,  under  Jonathan  Arnold.    This  admission  was  in 
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a  suit  between  third  persons,  and  not  between  the  parties  now  before  the  court. 
But  that  circumstance  does  not  vary  its  force.  It  is  still  an  admission,  and  a 
most  solemn  one  under  oath,  by  the  mortgagor;  and,  as  such,  ought  to  bind  his 
personal  and  real  representatives,  although  it  would  not  bind  third  persons. 
Cases  are  cited  in  the  note  to  Mr.  Band's  valuable  edition  of  Powell  on  Mort- 
gages, by  Coventry  (voL  I,  p.  385,  note  1),  which  are  directly  in  point;  and 
we  gladly  refer  to  them  in  their  compendious  form,  as  satisfactory  and  conclu- 
sive. Then,  again,  it  may  be  suggested  that  there  cannot  be  any  redemption  of 
a  mortgage,  unless  of  all  the  premises  contained  in  the  original  mortgaged  deed ; 
and,  therefore,  if  there  be  a  bar  to  any  part,  that  operates  as  a  bar  to  the  whole. 
Our  opinion  is  that  this  objection  (if  it  should  be  made)  is  not  maintainable  in 
point  of  law.  There  is  neither  reason  nor  policy  to  support  it;  and  we  are  not 
aware  of  any  case  which  goes  the  length  of  establishing  it.  It  seems  to  us 
that  the  authorities,  so  far  as  they  go,  point  the  other  way.  See  Powell  on 
Mortg.,  by  Coventry  and  Kand,  vol.  I,  p.  385;  note  (1),  under  pp.  388,  389. 

The  present  is  not  a  case  where  the  mortgagee  has  entered  into  possession  to 
foreclose  his  mortgage  in  the  manner  pointed  out  by  the  Rhode  Island  statutes 
(see  Rhode  Island  Acts,  Dig.  of  1798,  p.  275,  and  Dig.  of  1822,  p.  209),  and 
where  his  possession  for  the  stipulated  period  bars  the  equity  of  redemption. 
The  case  stands  upon  the  general  principles  of  a  court  of  equity ;  and  the  bar, 
if  any,  arises  only  from  the  rules  which  it  has  prescribed  in  its  own  administra- 
tion of  its  jurisdiction.  Supposing,  therefore,  that  the  other  difficulties  already 
alluded  to  are  overcome,  we  perceive  no  solid  objection  to  allowing  the  plaint- 
iffs to  redeem  according  to  the  prayer  of  their  bill  so  far  as  respects  the  Main 
street  estate. 

What  we  propose  at  present  is  to  pass  an  interlocutory  decree  dismissing  the 
bill  as  against  the  purchasers  and  proprietors  of  the  Fox  Point  lots;  and,  re- 
taining the  bill  as  to  the  other  defendants,  to  allow  the  plaintiffs  to  amend 
their  bill  as  to  the  trustees  under  Marcy  Dexter's  will  in  the  particulars  men- 
tioned ;  and,  as  consequent  thereon,  to  allow  the  trustees  to  answer  as  to  such 
amendatory  matter.  And,  in  order  to  prevent  any  unnecessary  delay,  we  pro- 
pose, if  the  trustees  do  not  interpose  any  objection,  to  refer  it  to  a  master  to 
take  an  account  of  what  is  due  on  the  foot  of  the  mortgage;  to  direct  notice  to 
James  Arnold  and  Benjamin  Arnold,  before  the  taking  of  the  report,  that  they 
may  become  parties  to  the  bill  and  contest  for  their  interests  in  the  matter 
thereof;  and  to  reserve  all  their  rights,  to  be  heard  fully  by  the  court  upon  the 
merits,  if  they  shall  become  parties.  The  question  of  the  ultimate  right  of  re- 
demption by  the  plaintiffs,  if  no  other  parties  shall  appear  in  the  progress  of 
the  suit  than  those  who  are  now  before  the  court,  is  to  be  reserved  for  future 
consideration  when  the  master's  report  comes  in.  ^^^^^  accordingly. 

§  821.  Jarisdiction  for  redemption. — The  owner  of  the  equity  of  redemption,  or  the  party 
entitled  to  redeem,  must  seek  the  mortgagee,  or  the  party  holding  the  lien  on  the  land,  in  the 
forum  where  jurisdiction  in  personam  can  be  obtained  over  such  mortgagee  or  party,  without 
reference  to  the  situs  of  the  land.  The  subject  of  controversy  is  immediately  the  mortgage 
or  trust  security  from  under  which  the  land  is  sought  to  he  redeemed.  That  is  personal 
property  and  follows  its  owner.  Kanawha  Coal  Co.  v.  Kanawha  &  Ohio  Coal  Co.,*  7  Blatch., 
391. 

§  822.  Resulting  trust  in  faror  of  mortgagor  upon  pajment.— A  mortgagee  holds  the 
legal  title  in  trust  to  secure  the  payment  of  money.  Upon  its  payment  there  is  a  resulting 
trust  in  favor  of  the  mortgagor.    Bronson  v.  Kinzie,  1  How.,  316,  318. 

§  823.  Redemption  may  be  had  after  a  release  of  the  equity  of  redemption  to  the  mort- 
gagee when  it  appears  that  no  consideration  was  paid  for  the  release  or  this  was  made  by  mis- 
take.   RusseU  V.  Southard,  1-3  How.,  139  (§§  491-509). 
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§  824.  The  eonrts  of  the  United  States  in  giving  substantial  effect  to  a  state  law  allowing 
time  for  redemption  may  adhere  to  their  own  modes  of  proceeding.  AUis  v.  Insurance  Ck>.,* 
7  Otto,  144. 

§  82o.  An  objection  to  a  foreclosure  sale  that  the  statutory  time  for  redemption  was  not 
•Hewed  by  the  decree  can  only  be  made  with  an  offer  to  redeem.  Hards  v.  Ck>nn.  Mut.  L. 
Iii&  Co.,*  8  Bi8&,  234. 

§  8Stt.  Bedemption  must  be  liad  before  statutory  time  expires.— Whether  a  decree  in  a 
foreclosore  suit  provides  for  redemption  or  not,  the  defendant  has  the  right  to  redeem  at  any 
time  within  the  statutory  period.  But  if  the  decree  orders  an  absolute  sale,  and  the  defend- 
ant allows  the  statutory  time  for  redemption  to  expire  without  an  offer  or  effort  to  redeem, 
his  bill  of  review  for  errors  on  the  face  of  the  record  is  without  equity  and  must  be  dismissed. 
Barley  v.  Flint,  9  Hiss.,  204,  211. 

^  827.  Where  a  Judgment  debtor  redeems  at  any  time  before  the  time  of  redemption 
expires,  the  effect  of  any  sale  made  therein  before  is  terminated.  Lauriat  t?.  Stratton,*6 
Saw.,  380. 

§  9tS.  Statute  does  not  apply  to  existing  mortgages.—  An  act  of  a  state  legislature 
authorizing  the  redemption  of  lands  sold  under  mortgages  at  any  time  within  two  years  after 
the  sale  is  void  as  to  existing  mortgages.    Howard  r.  Bugbee,  24  How.,  461,  464. 

§  829.  Redemption  by  heirs.—  If  an  administrator  who  is  also  mortgagee  of  the  estate  of 
his  intestate  conveys  the  title  by  a  general  warranty,  he  does  not  thereby  prejudice  the  right 
of  the  heirs  to  redeem,  but  they  cannot  require  him  to  account  for  money  as  administrator, 
which  he  received  in  his  own  right;  for  the  surplus,  after  paying  the  mortgage  debt,  does  not 
conatitnte  any  part  of  the  intestate's  estate  in  the  hands  of  the  administrator.  Dexter  v, 
Arnold,  8  liason,  284,  287. 

§  880.  A  second  mortgagee  has  a  right  to  redeem  the  first  mortgage  by  tendering  the 
amount  due  upon  that.    Searles  v.  Jacksonville,  etc.,  R.  Co.,  2  Woods,  621,  625. 

§  881.  Whole  debt  must  be  paid.—  To  redeem  property  which  has  been  sold  under  a  mort- 
gage for  less  than  the  mortgage  debt,  the  whole  mortgage  debt  must  be  tendered  or  paid  into 
court.    Collins  v.  Riggs,  14  Wall.,  491,  498. 

i^  882.  In  redeeming  from  one  whom  the  mortgagor  has  induced  to  purchase  the  mortgage, 
upon  his  promise  in  writing  to  pay  the  whole  sum  advanced  with  interest,  an  assignee  of  the 
equity  of  redemption,  with  notice,  must  pay  all  that  the  mortgagor  must  have  paid.  Hoi- 
hrook  V.  Worcester  Bank,*  2  Curt.,  244. 

%  838.  If  one  of  several  mortgagees  obtains  an  annulment  of  a  tax  sale  of  the  mort- 
gaged property,  this  inures  to  the  benefit  of  all  the  mortgagees  of  the  property  so  far  as  the 
vacating  of  the  tax  conveyance  is  concerned,  though  the  mortgagee  who  obtained  such  an- 
nulment is  entitled  to  be  reimbursed  out  of  the  mortgaged  property.  Weaver  v.  Alter,*  8 
Woods,  152. 

§  884.  The  lien  of  a  mortgage  cannot  be  tacked  on  to  a  prior  lien  of  a  judgment.  No 
lien  can  commence  at  a  time  anterior  to  its  own  existence.  Scriba  v.  Deanes,  1  Marsh.,  166, 
170. 

§  886.  Offer  to  redeem. —  On  a  bill  in  equity  to  redeem  a  mortgage  given  to  secure  the  mort- 
gagee against  an  incumbrance  upon  another  estate  purchased  by  him,  the  plaintiff  claimed 
as  owner  of  the  equity  of  redemption  against  the  defendant  to  whom  the  mortgage  was  as- 
sigDed.  A  demurrer  was  filed  setting  forth  that  a  sufficient  cause  of  action  was  not  stated, 
because  the  bill  did  not  set  forth  that  the  condition  of  the  mortgage  had  been  fully  performed 
aod  the  incumbrance  extinguished.  It  was  held  that  in  equity  the  bill  could  be  maintained 
upon  an  offer  to  redeem  and  the  plaintiff  proving  himself  able  and  ready  to  discharge  in- 
cumbrances and  procure  releases  thereof,  and  of  claims  on  account  thereof.  Upham  v. 
Brooks,*  2  Story.  628,  690. 

§  888.  The  time  for  redemption  after  a  decree  will  not  nsnaliy  be  extended.  The  same 
reasons  do  not  exist  for  such  extension  of  the  time  that  exist  in  case  of  a  strict  foreclosure, 
because  in  redemption  the  plaintiff  should  be  prepared  to  pay,  and  he  in  fact  proffers  pay- 
ment in  his  bOL    Jenkins  v.  Eldredge,  1  Woodb.  &  M.,  61. 
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XX.   MoKTOAGEE's   AcJOOtJKT. 

SmoiASY '— Accountable  for  rents  actually  received^  §  887;  or  for  rental  value,  g  888.— u4d- 
veree  title,  %  839.—  Interest  on  surplus  rents,  §^  840, 841.—  Improvements,  §  S^.^  Assign- 
ment of  surplus  rents  and  profit s,  g  843. —  Right  of  second  mortgagee  to  surplus  rents, 
g  844.—  Mortgagee  entitled  only  to  his  principal  and  interest,  §  845.—  Where  mortgagee 
has  kept  no  proper  accounts,  %%  846,  847.-^  Proceeds  of  absolute  sale,  §§  848,  849.— Uafe 
of  interest  agreed  upon  continues  after  maturity,  g  850. 

§  887.  A  mortgagee"* in  poosession  is  not  accountable  for  anything  more  than  the  actual 
rents  received,  when  he  has  been  unable  to  lease  the  property  or  to  collect  the  rent  after  judi- 
cious leasing.    Engleman  Trans.  Co.  v.  Longwell,  §  851. 

§  888.  But  where  the  mortgagee  has  entered  into  a  partnership  and  used  the  mortgaged 
p|X)perty  therein,  and  the  business  has  proved  disastrous,  the  court  will  not  inquire  whether 
there  was  profit  or  loss,  but  will  charge  him  with  the  fair  rental  value  of  the  premises  over 
repairs,  insurance  and  the  like.    Ibid. 

%  889.  A  mortgagee  or  his  assignee  who  has  recovered  and  occupied  the  mortgaged  prem- 
ises is  deemed  to  have  received  the  rents  under  the  mortgage,  and  he  cannot  set  up  an  adverse 
title.    Gordon  v.  liewis,  g§  863-861. 

§  840.  Where  a  mortgagee  is  in  possession  and  the  rents  and  profits  exceed  the  interest  he 
should  pay  interest  on  the  surplus  rents  and  profits.    Ibid 

§  841.  Where  a  mortgagee  receives  rents  after  his  debt  has  been  satisfied  he  is  chargeable 
with  interest.    Ibid. 

%  842.  No  allowance  is  made  for  improvements  on  mortgaged  premises  if  their  value  is  not 
enhanced  thereby.    Ibid. 

§  848.  An  assignment  may  be  made  of  the  surplus  rents  and  profits  after  payment  of  a 
mortgage.    Rents  and  profits  are  incidents  in  equity  of  the  equity  of  redemption.    Ibid 

g  844.  A  second  mortgagee,  after  the  satisfaction  of  the  first  mortgage,  can  claim  from  the 
first  mortgagee  all  surplus  rents  and  profits  not  paid  over  to  the  mortgagor.    Ibid. 

%  845.  A  mortgagee  cannot  get  any  more  out  of  the  mortgage  fund  than  his  principal  and 
interest.    Ibid. 

§  846.  If  the  mortgagee  has  kept  no  proper  accounts  of  the  rents  and  profits  received  by 
him  he  is  chargeable  with  what  he  might  have  received,  and  must  be  presumed  to  have  re- 
ceived, by  the  use  of  ordinary  care.    Dexter  v.  Arnold,  §g  862-870. 

§  847.  The  master  may  exercise  a  sound  discretion  as  to  rents  and  profits  where  no  accounts 
are  kept    Ibid 

§  848.  A  mortgagee  is  chargeable  with  money  received  upon  giving  an  absolute  deed  of  a 
portion  of  the  mortgaged  premises.    Ibid. 

§  849.  An  absolute  deed  by  a  mortgagee  conveys  a  defeasible  title  only  and  does  not  operate 
as  a  disseizin  as  between  mortgagor  and  mortgagee.    Ibid, 

g  850.  The  rate  of  interest  agreed  upon  by  the  parties  continues  after  maturity  until  the 
debt  is  paid  or  merged  in  a  judgment.    Burgess  v.  Southbridge  Savings  Bank,  §§  871-873. 

[Notes.—  See  gg  874-880.] 

ENGLEMAN  TRANSPORTATION  COMPANY  r.  LONGWELL. 
(arcuit  Court  for  Michigan:  2  Flippin,  601,  60d.    1880.) 

Opinion  by  "Withey,  J. 

STATBMEirr  OF  Facts. —  Mrs.  Longwell,  one  of  the  defendants,  a  mortgagee 
in  the  possession  of  the  undivided  half  of  premises,  the  conveyance  being 
absolute  in  form,  has  been  required  to  account  for  the  net  rents  and  profits.  Il 
turns  out  that  she  has  received  from  one  of  the  two  parcels  of  real  estate  no 
rent,  and  claims,  therefore,  that  she  is  not  chargeable  with  rent.  The  title  of 
an  undivided  half  of  the  property,  upon  the  face  of  the  records  of  the  county 
where  the  property  was  situated,  was  in  Mrs.  Longwell ;  defendant  Sherman 
owned  the  other  half.  She  gave  him  a  mortgage  on  her  half  to  secure  one-half 
of  the  costs  of  repairs  which  he  made  on  one  parcel  of  the  property;  Sher* 
man  agreeing  to  carry  on  the  business  of  milling  and  flouring  for  five  years 
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from  September,  1875,  and  pay  to  Mrs.  Longwell  one-quarter  of  the  net  profits, 
she  to  bear  one-half  of  the  losses,  if  any.  Her  quarter  of  profits  Sherman  was 
to  apply  towards  paying  her  share  of  the  advances  made  by  him,  secured  by 
the  mortgage  on  her  undivided  half.  The  business  of  milling  proved  disastrous; 
instead  of  a  profit  there  was  a  loss;  consequently  there  was  no  reduction  of 
the  mortgage  given  to  Sherman. 

§  85K    When  a  mortgagee  in  possession  is  not  accountable  for  rents. 

Now  it  is  claimed  that  Mrs.  Longwell  is  not  chargeable  with  any  rents  what- 
ever, as  she  received  none.  We  regard  this  view  to  be  a  misapprehension  of 
the  rale  under  the  facts.  Mrs.  Longwell,  as  mortgagee  in  possession  of  the  un« 
divided  one-half  of  the  mill  property,  would  not  be  accountable  for  rent  if  she 
had  been  unable  to  lease  the  property  or  had  failed,  after  judicious  leasing,  to 
collect  rent;  but  when  she  entered  into  a  partnership  arrangement  with  Sher- 
man to  do  a  milling  and  flouring  business  with  this  mill  property  (the  rule 
woald  be  the  same  if  she  had  alone  carried  on  the  business),  and  the  venture 
turned  out  disastrous,  a  court  of  equity  will  not  inquire,  under  such  circum- 
stances, whether  there  was  profit  or  loss,  but  will  charge  her  with  the  fair 
rental  value  of  the  premises  over  repairs,  insurance,  etc.,  and  taxes  paid.  The 
master  is  therefore  directed  to  ascertain  what  the  fair  net  rental  value  of  the 
undivided  half  of  the  mill  was  during  the  period  of  the  accounting,  in  the  con- 
dition it  was  after  the  improvements  were  made,  and  credit  her  with  the  cost 
of  her  share  of  the  improvements  beneficial  to  the  freehold. 

GORDON  V.  LEWia 
(Circuit  Court  for  Maine:  3  Sumner,  14^-156.    1885.) 

Statement  of  Facts. —  Bill  in  equity  by  the  assignees  of  the  mortgagor,  to 
redeem  from  the  assignees  of  the  mortgagee  the  mortgaged  premises.  The 
bill  states  that  Webb  mortgaged  the  property  to  Haskell,  who  assigned  the 
mortgage  to  Lewis,  who  assigned  it  to  the  Portland  Manufacturing  Company. 
Webb  conveyed  the  property  to  John  Gordon,  who  conveyed  to  Jesse  Gordon, 
the  plaintiff.  The  bill  alleges  a  tender,  and  prays  an  account  and  redemption. 
The  answer  sets  up  an  entry  for  foreclosure  after  condition  broken,  and  an  abso- 
lute title  matured  by  lapse  of  time.  The  cause  was  heard  in  1834,  when  a 
decree  for  redemption  was  made  and  an  account  ordered.  The  case  is  heard 
on  exceptions  to  the  master's  report. 

Opinion  by  Stoey,  J. 

This  cause  has  now  come  before  us  upon  the  master's  last  report,  made  since 
the  subject  has  been  recommitted  to  him,  in  pursuance  of  the  order  of  the 
court  on  the  21st  of  January  last;  and  upon  the  exceptions  filed  by  the  defend- 
ants to  that  report. 

§  852.  Whatever  is  insisted  on  before  the  master  is  waived  if  not  made  m/Uter 
of  exception. 

I  shall  examine  the  exceptions  in  the  order  in  which  they  stand,  and  not  in 
the  order  in  which  they  have  been  brought  before  the  court  by  the  defendants' 
counsel,  in  the  argument  at  the  bar.  Before,  however,  I  proceed  to  that  exam- 
ination, it  is  proper  to  state  that  nothing  is  properly  before  the  court  except 
the  matter  of  those  exceptions;  for  whatever  may  have  been  insisted  upon 
before  the  master,  by  way  of  argument  or  objection,  is  considered  as  waived  or 
abandoned  if  it  is  not  made  matter  of  exception,  unless,  indeed,  it  manifestly 
appears  apon  the  face  of  the  report  itself  that  the  master  has  committed  an 
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error  which  ought  to  be  corrected.  I  mention  this  the  more  freely  because  the 
argument  of  the  defendants'  counsel  has  insisted  upon  some  matters  which  were 
taken  by  way  of  objection  or  reasoning  at  the  hearing  before  the  master,  and 
which  are  not  directly  within  the  scope  of  any  of  the  exceptions  to  the  report; 
and  certainly,  unless  such  objections  appear  now  maintainable  upon  the  very 
face  of  the  facts  contained  in  the  report,  they  must  be  deemed  to  have  been 
abandoned. 

§  858,  Where  a  party  has  recovered  and  occupied  premises  as  assignee  of  a 
mortgage  he  is  deemed  to  have  received  tfie  rents  under  that  title  and  cannot  set 
up  an  adverse  title. 

The  first  exception  respects  the  allowance,  made  by  the  master,  of  the  rents 
and  profits  of  the  Little  Revenge  Mill.  The  decision  of  the  master  on  this 
point  was  perfectly  correct.  The  defendant  Lewis  actually  recovered  and  oc- 
cupied that  mill  in  virtue  of  his  title  as  assignee  of  Haskell,  the  original  mort^ 
gagee,  and  he  must  be  deemed  to  have  received  the  rents  and  profits  under 
that  title,  and  to  be  accountable  accordingly.  He  cannot  now  be  permitted  to 
set  up  an  adverse  title  against  the  mortgagor  or  his  assignees,  to  protect  him- 
self from  such  accountability.  The  reasoning  of  the  master  on  this  point  is 
entirely  satisfactory.  The  second  exception,  in  its  actual  form,  is  equally  un- 
maintainable. It  is,  that  the  master  has  not  stated  the  evidence  or  mode  of 
acquisition  of  Lewis'  title  to  the  said  mill,  although  it  was  exhibited  before 
him.  Now,  certainly,  it  was  no  part  of  the  master's  duty,  under  his  commis- 
sion, to  ascertain  or  report  such  title.  That  title,  so  far  as  it  was  put  in  issue 
by  the  bill  and  answer,  had  already  been  passed  upon  by  the  court,  and  was 
not  within  the  scope  of  his  commission.  There  are  no  facts  in  the  report 
which  bring  this  exception  before  the  court,  or  justify  it. 

§  854.  Where  a  mortgagee  is  in  possession  and  the  rents  and  profits  exceed  the 
interest  he  should  pay  interest  on  the  surplus  rents  dndproJUs. 

The  third  exception  is  to  the  allowance  of  interest  on  the  rents  and  profits, 
and  making  annual  rests,  and  charging  interest  on  the  value  of  the  premises. 
The  commission  of  the  master  expressly  authorized  him  "  to  cast  interest  on 
the  rents  and  profits,  making  proper  rests."  He  has  cast  interest  accordingly; 
and  if  any  rests  were  proper,  annual  rests  were  undoubtedly  to  be  made. 
There  is  no  error,  therefore,  on  these  points  in  the  master's  report.  The  ques- 
tion is  necessarily  open  upon  the  report,  and  is  reserved  for  the  court  to  decide 
whether  such  interest  is  allowable  or  not.  The  other  part  of  the  exception  (as 
to  charging  interest  on  the  value  of  tbe  premises)  seems  unfounded  in  fact^ 
unless  it  refers  to  the  interest  allowed  as  an  occupation  rent,  or  such  as  might 
have  been  received  by  the  Portland  Manufacturing  Company  after  their  pur- 
chases. If  it  does  so  refer,  then  it  is  governed  by  the  remarks  already  inade* 
The  proper  construction  of  the  master's  report  seems  to  bo  that  he  allowed  the 
interest  as  an  occupation  rent.  The  question,  then,  which  alone  is  left  for  con- 
sideration under  this  head  is,  whether  interest  ought,  upon  the  whole  circum- 
stances of  the  case,  to  be  charged  upon  the  annual  rests  of  rents  and  profits. 
It  appears  by  the  master's  report  that  the  mortgage  was  in  fact  extinguished 
by  payment  from  the  rents  and  profits  on  the  23d  of  April,  1818.  The  ques- 
tion as  to  interest  seems  narrowed  dpwn,  by  the  argument,  to  the  period  which 
has  since  elapsed.  It  could  scarcely  admit  of  doubt  that  as  to  the  antecedent 
period  the  report  of  the  master  was  as  favorable  to  the  defendants  as  the  prin- 
ciples of  a  court  of  equity  would  allow.  Where  a  mortgagee  is  in  possession,, 
taking  the  rents  and  profits,  and  these  annually  exceed  the  annual  interest  of 
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the  debt  on  the  mortgage,  there  is  the  strongest  reason  for  directing  interest  to 
be  paid  upon  the  surplus  rents  and  profits,  to  keep  pace  {pari  passu)  with  the 
interest  on  the  debt.  The  cases  of  Shephard  v,  Elliot,  4  Madd.,  254;  Gibson  v. 
Crehore,  5  Pick.,  160;  Saunders  v.  Frost,  6  Pick.,  259,  and  Keed  v.  Reed,  10 
Pick.,  898,  fully  support  such  a  charge.  In  point  of  fact,  however,  it  does  not 
appear  by  the  report  that  any  interest  was  allowed  on  the  rents  and  profits 
during  the  antecedent  period. 

§  855.  Where  a  mortgagee  receives  rents  (tfter  his  d^t  has  been  satisfied  he  ie 
chargeable  with  interest. 

There  is  great  good  sense  in  the  doctrine  held  by  Lord  Gifford  in  Wilson  v. 
Metcalfe,  1  Euss.,  535,  that  if  a  mortgagee  receiving  the  rents  of  a  mortgaged 
estate,  after  his  debt  has  been  satisfied,  does  not  immediately  pay  them  over  to 
the  mortgagor,  but  retains  them  to  his  own  use,  he  is  availing  himself  of  an- 
other man's  money,  and  ought  to  be  charged  with  interest;  and  that  it  makes 
no  difference  whether  he  is  receiving  such  rents  or  is  charged  with  an  occupa- 
tion rent  The  case  of  Quarrell  v.  Beckford,  1  Madd.,  269,  turned  upon  similar 
considerations.  See,  also,  Davis  v.  May,  Coop.  £q.  PL,  238 ;  8.  C,  19  Yes.  Jr., 
382;  Archdeacon  t>.  Bowes,  13  Price,  369.  As  a  general  rule  it  appears  to  me 
that  this  doctrine  ought,  in  the  ordinary  cases  of  persons  standing  in  the  admit- 
ted  relation  of  mortgagor  and  mortgagee,  to  be  adopted.  But  it  is  but  a  general 
mle:  There  must  be  some  exceptions  to  it,  where  it  would  be  inequitable  to 
make  such  a  charge.  And  I  cannot  but  think  that  the  proper  cases  for  such  a 
charge  are  those  only  where  there  is  a  present  duty  to  pay  over  the  rents  and 
profits  arising  from  the  uncontroverted  relation  of  mortgagor  and  mortgagee. 
If  the  mortgagee  has  reason  bona  fide  to  treat  the  rights  of  the  mortgagor  as 
extinguished ;  or  if  he  bona  fide  supposes  himself,  under  circumstances  fairly 
authorizing  such  a  belief,  to  be  the  absolute  owner  of  the  premises,  it  seems  to 
me  that  he  is  not  to  be  affected  with  interest,  if  it  turns  out  in  the  event  that 
he  is  under  a  mistake  as  to  his  absolute  title;  for  he  has  not  knowingly  devi- 
ated from  his  proper  duty.  In  such  a  case,  it  seems  to  me  that  the  right  to 
interest  does  not  accrue  until  some  demand  is  made  upon  him,  or  some  notice 
given  of  the  claim,  and  then  interest  may  properly  be  charged  from  that  period. 
Now,  it  is  very  certam  in  the  present  case,  that  no  claim  or  notice  was  brought 
home  to  the  defendant  Lewis  by  John  Gordon  (the  second  mortgagee  or  as- 
signee of  the  mortgagor),  while  he  held  the  estate;  nor  by  the  plaintiff  until 
the  time  when  he  brought  the  present  suit,  in  March,  1832.  The  original  mort- 
gage by  Webb  to  Haskell  was  in  November,  1808,  the  assignment  of  it  by 
Haskell  to  Lewis  in  August,  1816,  and  the  conveyance  by  Lewis  to  the  Port- 
land Manufacturing  Company  in  August,  1831.  John  Gordon's  title,  as  second 
mortgagee,  commenced  in  April,  1812;  and  the  plaintiff's  title,  as  his  assignee^ 
in  January,  1882.  No  demand  was  ever  made  by  John  Gordon  against  Has- 
kell or  Lewis,  or  the  Manufacturing  Company,  during  a  period  of  nearly  twenty 
years  after  the  commencement  of  his  title.  And  taking  the  other  facts  in  the 
ease,  as  they  appeared  at  the  original  hearing,  the  adverse  title  under  certain 
levies  by  execution,  and  the  entry  for  a  foreclosure  (though  neither  became 
effectual  in  point  of  law),  and  the  long  and  undisturbed  possession  by  Lewis,  ever 
since  August,  1816, 1  am  not  satisfied  that  Lewis  had  not  a  right  to  treat  the 
equity  of  redemption  as  being  abandoned,  or  at  least  as  not  worth  reclaiming.  I 
see  no  reason,  therefore,  for  holding  the  plaintiff  entitled  to  any  interest,  under 
ail  the  circumstances  of  this  case.  Interest  is  not  of  course;  and  is  allowable 
only  when  the  mortgagor  or  his  assignee  makes  out  a  strong  case  in  equity. 
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The  case  of  Archdeacon  v.  Bowes,  13  Price,  853,  and  'Quarrel  v.  Beckford,  1 
Madd.,  269,  establish  that  interest  is  not  of  course  from  the  period  when  there 
is  a  surplus  in  the  hands  of  the  mortgagee ;  but  where  there  are  any  equitable 
circumstances  it  will  be  confined  to  the  period  of  notice.  In  this  very  case, 
the  plaintiff  himself  does  not  in  his  bill  set  up  an  averment  that  the  mortgage 
has  been  paid  or  that  any  surplus  is  in  the  hands  of  the  mortgagee.  Oa  ttie 
contrary,  he  has  tendered  in  court  a  sum  as  still  due  on  the  mortgage.  My 
opinion,  on  the  whole,  is,  that,  under  all  the  circumstances  of  this  case,  interest 
ought  not  to  be  allowed. 

§  856.  JVo  allowance  is  made  for  improvements  on  m^ortgaged  premises  if  their 
value  is  not  ef^hanced  thereby. 

The  fourth  exception  is,  that  the  defendants  are  not  allowed  for  the  improve- 
ments made  by  the  Portland  Manufacturing  Company  after  their  purchase; 
and  that  the  roaster  has  not  stated  the  evidence  thereof.  It  does  not  appear 
by  the  report  that  the  master  was  requested  to  state  the  evidence  on  this  point. 
The  master  does,  however,  state  that,  the  company  have  expended  money  on 
the  privilege  by  the  erection  of  a  dam  in  a  place  different  from  that  where  the 
old  dam  of  the  Haskell  saw-mill  stood  (principally  from  the  materials  of  the 
old  dam),  but  that  he  is  not  satisfied  that  the  value  of  the  mortgaged  premises 
has  been  increased  thereby.  Now,  under  such  circumstances,  it  is  clear  that  Che 
company  are  entitled  to  no  allowance  for  such  expenditures;  for  they  have 
made  no  lasting  or  beneficial  improvements  on  the  estate.  See  Moore  v.  Cable, 
1  Johns.  Ch.,  387;  Russell  v.  Blake,  2  Pick.,  505;  Saunders  v.  Frost,  5  Pick., 
259,  270 ;  Eeed  v.  Reed,  10  Pick.,  398.  This  exception  ought,  therefore,  to  bo 
overruled. 

§  857.  Where  the  answer  of  the  defendants  asserts  a  mortgage  title  to  the 
whole  of  thepremisesy  it  is  not  competent  for  them  to  set  up  a  different  title  {as  to 
a  moiety)  before  the  master. 

The  fifth  exception  is,  that  the  defendants  are  charged  with  the  rents  and 
profits  of  the  whole  of  the  tracts  described  in  the  deed,  whereas  (as  is  said) 
one-half  only  of  the  same  was  mortgaged,  and  the  evidence  thereof  was  bafore 
the  master.  The  bill  asserts,  substantially,  a  title  in  the  defendants  to  the 
whole  tracts  described  in  the  mortgage  deed;  and  the  answer  of  the  defend- 
ants admits  a  title  to  the  whole  tracts  described  in  the  same  deed,  as  held  by 
the  defendants.  And  upon  this  state  of  facts  the  original  decree  proceeded  to 
direct  an  ascertainment  of  the  rents  and  profits,  etc.,  before  the  master.  When 
the  matter  came  on  before  the  master,  upon  the  recommittal  of  the  report, 
the  defendants  offered  in  evidence  a  deed,  purporting  to  be  the  original  mort- 
gage deed  of  the  1st  of  November,  1808,  from  Webb  to  Haskell,  in  which  the 
original  words  of  conveyance  included  the  whole  tract;  and  there  was  an  in- 
terlineation of  words  cutting  it  down  to  one  moiety.  The  plaintiff  objected 
before  the  master  to  the  admission  of  the  deed  so  offered,  it  never  having  been 
an  exhibit  or  filed  in  the  cause.  The  master  admitted  the  deed,  and  his  report 
contains  an  alternative  view  of  the  state  of  the  case,  as  the  court  shall  decide, 
whether  the  deed  was  admissible  or  not.  My  opinion  is,  that  the  deed  was  in- 
admissible as  evidence  to  establish  that  the  mortgage  was  but  of  a  moiety  of 
the  estate.  I  do  not  meddle  with  the  case  as  a  matter  of  suspicion,  or  of  ques- 
tion as  to  the  genuineness  or  falsity  of  the  interlineation.  The  true  ground  is, 
that  the  answers  of  the  defendants  assert  a  mortgage  title  in  the  whole  of  the 
premises;  and  it  is  not  now  competent  for  the  defendants  to  set  up  a  different 
or  more  limited  title  upon  a  collateral  inquiry  before  the  master.     That  would 
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be  to  contradict  the  answers  and  to  try  a  very  different  case  from  that  asserted 
in  the  pleadings.  The  cause  has  been  heard  upon  the  bill,  answers  and  proofs; 
and  an  interlocutory  decree  had ;  and  the  defendants  are  not  at  liberty  to  sub- 
stitQte  a  new  case  for  that  formerly  stated  and  already  decided  on.  It  may  be 
their  misfortune  or  their  fault;  but  it  is  irremediable  in  this  stage  of  the  cause. 
The  exception,  therefore,  is  unmaintainable,  and  the  report  of  the  master  must 
stand  as  to  the  rents  and  profits  of  the  whole  of  the  premises. 

§  858.  In  matters  of  set-off^  courts  of  equity  generally  foUow  the  lawj  unless 
there  is  some  equity  attaching  to  the  particular  transaction  between  the  parties. 

The  sixth  exception  is  in  substance  an  objection  to  the  title  of  the  plaintiff 
to  recover  or  receive  the  surplus  rents  and  profits  accruing  after  the  satisfaction 
of  the  first  mortgage  and  before  the  conveyance  to  him  in  January,  1832, 
And  in  support  of  this  objection  it  is  asserted  that  John  Gordon  is  insolvent, 
and  was  at  the  time  of  the  accruing  of  these  rents  largely  indebted  to  Lewis, 
and  that  he  had  a  right  of  set-off  against  such  surplus  of  his  debt  so  due. 
Now,  it  might  be  a  sutiicient  answer  to  this  suggestion,  that  the  master  reports 
that  the  plaintiff  denied  any  such  indebtment,  and  no  proof  was  offered  before 
him  to  establish  the  fact  clearly;  therefore,  the  suggestion  of  indebtment  and 
right  of  set-off  must,  under  such  circumstances,  be  treated  as  a  new  unfounded 
claim.  But  if  there  had  been  proofs  of  such  an  Indebtment,  still  it  would  not 
follow  that  the  right  of  setoff  would  exist.  There  is  no  pretense  to  say  that 
such  a  set-off  to  the  mortgagor's  claim  would  be  allowable  at  law.  In  matters 
of  set-off  courts  of  equity  generally  follow  the  law,  unless  there  is  some  equity 
attaching  to  the  particular  transactions  between  the  parties;  such  as  mutual 
credits.  Upon  this  I  need  do  no  more  than  to  refer  to  the  authorities  which 
were  acted  upon  in  Jackson  v.  Hobinson,  3  Mason,  138;  and  Greene  v.  Darling, 
5  Mason,  201.  In  the  present  case  there  is  no  pretense  of  any  mutual  credit; 
that  is  to  say,  of  any  credit  given  by  Lewis  to  John  Gordon,  on  account  of  the 
supposed  debt  due  from  Lewis  to  Gordon  for  rents.  The  whole  structure  of 
the  answer  disclaims  any  such  intendment.  It  insists  upon  an  adverse  exclusive 
title  to  the  mortgaged  premises,  and,  of  course,  to  the  rents  and  profits. 

§  859.  An  assignment  may  he  made  of  the  surplus  rents  and  profits  after 
payment  of  a  mortgage. 

The  right  of  the  plaintiff  to  the  surplus  rents  and  profits  is,  upon  the  struct- 
ure of  the  bill,  wholly  dependent  upon  the  point  whether  it  is  an  incident  to 
the  exclusive  and  absolute  ownership  of  the  equity  of  redemption.  T4e  bill 
does  not  assert  any  title  to  such  rents  and  profits  in  virtue  of  any  assignment 
thereof,  in  verbis^  as  rents  and  profits.  Indeed  (as  has  been  already  suggested), 
the  bill  not  only  does  not  suppose  there  to  be  any  surplus  rents  and  profits 
capable  of  assignment,  but  it  supposes  a  balance  to  be  due  on  the  mortgage, 
and  tenders  a  payment  of  it  in  order  to  a  redemption.  There  is  no  questioa 
that  an  assignment  may  be  lawfully  made  of  such  surplus  rents  iind  profits  as 
a  chose  in  action^  and  that  the  assignee  may,  in  virtue  thereof,  maintain  a  suit 
in  equity  for  an  account  and  satisfaction  under  such  a  title  by  assignment. 
Bat,  then,  if  such  a  title  is  relied  on,  it  must  be  alleged  in  the  bill  and  put  in 
issue;  for  the  decree  must  be  secundum  allegata  et  probata^  and  not  merely 
secundum  probata.  So  that  the  present  bill  puts  out  of  question  all  claim 
under  any  assignment  of  the  rents  and  profits  as  such;  and  if  the  rents  and 
profits  are  recoverable  at  all  by  the  plaintiff,  they  are  so  as  incidents  to  the 
ownership  of  the  equity  of  redemption.  My  opinion  is  that  they  do  attach  to 
such  ownership  de  jure  in  the  view  of  a  court  of  equity. 
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§  860.  Right  of  second  mortgagee  to  surplus  rents. 

The  mortgage  to  Haskell  was  extinguished  by  satisfaction  ont  of  the  rents 
and  profits  on  the  23d  day  of  April,  1818.  At  that  time,  and  from  tbenoe 
down  to  January,  1832,  when  John  Gordon  conveyed  the  mortgaged  estate  to 
the  plaintiff,  he  continued  the  qualified  owner  thereof,  under  his  original  mort- 
gage deed  frvm  Webb,  in  April,  1812;  and  as  such,  be  was  entitled  to  tbe 
whole  surplus  rents  and  projSts  in  the  bands  of  the  mortgagees,  under  tbe  first 
or  Haskell  mortgage,  as  far  as  his  title  extended ;  that  is,  as  far  as  tbey  were 
necessary  to  satisfy  his  (Gordon's)  mortgage.  See  Archdeacon  ti.  Bowes,  13 
Price,  853,  362,  363,  365,  368,  873.  Beyond  this,  the  surplus  rents  and  proSU 
belonging  to  Webb,  tbe  mortgagor,  unless  bis  title  to  the  equity  of  redemption 
has  since  been  absolutely  released  or  extinguished.  iN'ow,  the  plaintiff,  at  most, 
can  take  no  more  under  tbe  assignment  of  John  Gordon,  to  bim,  than  the  title 
of  the  former  under  his  mortgage.  The  bill  does  not  in  terms  assert  any  ab- 
solute title  to  tbe  equity  of  redemption  to  tbe  premises,  either  in  John  Gordon 
or  in  the  plaintiffs,  or  any  release  or  extinguishment  of  Webb's  equity  of  re- 
demption. It  asserts,  indeed,  that  in  virtue  of  the  deed  of  the  14th  of  April, 
1812,  John  Gordon  ^^  became  seized  of  all  the  right,  interest  and  estate  of  the 
said  Joshua  Webb,  whether  in  fee  or  in  equity,  to  redeem  the  same;"  and  then 
proceeds  to  allege  that  all  the  right,  title,  interest  and  estate  which  he  (John 
Gordon)  had  in  virtue  of  tbe  aforesaid  conveyance  in  the  premises  was  assigned 
to  tbe  plaintiff  by  tbe  deed  of  the  28d  day  of  January,  1832.  But  in  both  in- 
stances, a  profert  is  made  of  these  deeds  by  the  bill,  and  upon  the  production 
and  proofs  of  them  it  is  apparent  that  tbe  title  is  nothing  but  a  mortgage  title. 
Bo  that  the  bill  asserts  no  absolute  title  in  tbe  plaintiffs;  and  the  proofs  estab- 
lish no  extinguishment  of  Webb's  equity  of  redemption.  There  are  then  no 
allegations  or  proofs  of  any  absolute  title  to  the  premises  in  the  plaintiff.  No 
account  has  been  taken  to  show  what  is  the  state  of  accounts  betwt?en  the 
plaintiff  and  Webb,  or  to  show  what  is  due  by  Webb  on  the  mortgage  to  John 
Gordon.  Webb  is  not  even  made  a  party  to  the  bill.  So  that  it  is  clear  that 
his  rights  and  interests  cannot,  and  ought  not,  to  be  disposed  of  in  this  suit,  in 
its  present  form.  Under  these  circumstances,  a  decree  cannot  be  made,  direct- 
ing the  amount  due  for  rents  and  profits  to  be  paid  over  to  the  plaintiff.  The 
most  that  can  be  done  is  to  order  this  amount  to  be  brought  into  court,  subject 
to  the  order  of  the  court;  and  to  retain  the  fund  until  an  opportunity  is  given 
for  all  the  parties  in  interest  to  appear,  by  supplemental  proceedings,  to  litigate 
and  establish  their  just  rights  thereto.  I  had  at  first  some  hesitation,  whether, 
under  the  actual  posture  of  the  case,  we  ought  to  go  quite  so  far.  But  the  case 
of  Archdeacon  v.  Bowes,  13  Price,  353,  373,  seems  to  me  fully  to  justify  this 
proceeding;  as  it  also  conclusively  establishes  the  right  of  a  second  mortgagee, 
after  tbe  satisfaction  of  the  first  mortgage,  to  claim  from  the  first  mortgagee, 
after  notice,  all  the  rents  and  profits  which  have  not  been  paid  over  or  accounted 
for  to  the  mortgagor,  so  far  as  tbey  are  necessary  for  the  satisfaction  of  the 
second  mortgage.  See  Parker  v.  Calcraft,  6  Madd.,  11,  12;  Berney  v,  Sewell, 
1  Jac.  &  Walk.,  360;  Be  parte  Wilson,  2  Ves.  &  B.,  251.  Indeed,  I  should 
have  entertained  no  doubt  upon  this  last  point,  if  there  had  been  no  anthoritj 
to  support  it,  upon  the  general  principles  flowing  from  the  relationship  of  the 
.parties  as  mortgagees. 

The  seventh  and  last  exception  to  the  master's  report  is,  that  he  has  allowed 
nothing  for  the  extra  exertions  of  Lewis  in  taking  care  of  the  mortgaged  prop> 
erty,  and  obtaining  the  rents  and  profits.    This  exception  does  not  require  anjr 
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elaborate  consideration.  There  is  nothing  in  that  report  which  establishes  the 
right  of  Lewis  to  any  compensation  in  taking  care  of  the  property  and  obtain- 
ing the  rents  and  profits  beyond  what  the  master  has  allowed  him. 

I  have  not  thought  it  necessary  to  go  over  the  other  grounds  of  objection  to 
the  report,  suggested  at  the  argument.  So  far'as  they  have  not  been  already 
answered,  they  were  in  effect  disposed  of  by  the  former  opinion  of  the  court. 
For  instance,  the  title  under  the  levy  in  execution  having  been  held  void,  it  is 
impossible,  in  a  court  of  equity,  that  the  defendants  can  be  permitted  to  avail 
themselves  of  that  as  an  adverse  title  to  hold  possession  of  the  premises,  when 
they  had  a  good  title  as  mortgagees  to  the  possession  which  the  mortgagor  and 
his  assignees  could  not  impugn  or  disturb.  But,  in  truth,  the  objection  is  not 
so  properly  addressed  to  the  report  itself  as  it  is  to  the  former  opinion  of  the 
court  and  to  the  order  on  which  that  report  is  founded. 

§  861.  A  mortgagee  cannot  get  any  more  out  of  the  mortgage  fund  than  ki$ 
principal  and  interest. 

Then  again  as  to  the  rents  and  profits  it  is  contended  that  the  actual  rents  and 
profits  oQght  not  to  be  charged  against  the  defendants,  but  only  what  is  to  be 
deemed  a  fair  rent,  by  which  must  be  understood  a  fair  occupation  rent.  I  know 
of  no  rule  of  a  court  of  equity  which  could  justify  such  a  course  of  proceeding 
on  the  part  of  the  court.  No  principle  is  better  established  than  the  principle 
that  a  mortgagee  shall  not  get  any  advantage  out  of  the  mortgage  fund  beyond 
his  principal  and  interest.  See  Gabbins  v.  Creed,  2  Sch.  &  Lefr.,  21S;  4  TSjdnt 
Comm.,  LecL  58,  pp.  166,  167,  2d  edit.;  8  Powell  on  Mortgages,  Coventry  & 
Hand's  edit,  page  949,  note  E.  2.  Between  mortgagor  and  mortgagee  the  latter, 
when  in  possession,  must  account  for  the  actual  rents  and  profits  received  or 
made  by  him,  if  these  rents  and  profits  can  be  actually  ascertained.  Where 
they  cannot  be,  there  must  be  a  resort  to  a  fair  occupation  rent.  Here  the 
master  has  ascertained  the  actual  rents  and  profits.  In  both  cases  the  mort- 
gagee may  entitle  himself,  under  circumstances,  to  compensation  for  all  lasting 
improvements  upon  the  premises.  But  in  the  present  case  there  is  not  the 
slightest  proof  that  the  master  would  have  disregarded  any  such  claim,  if 
properly  substantiated.  His  report  states  no  such  fact,  and  justifies  no  such 
conclusion. 

Upon  the  whole  my  opinion  is  that  there  ought  to  be  a  decree  to  bring 
the  surplus  rents  and  profits  of  the  whole  mortgaged  premises  into  court  to 
abide  the  future  orders  of  the  court  upon  the  proper  supplementary  proceedings. 
The  personal  representatives  of  Lewis  are  to  bring  into  court,  if  they  have  assets, 
the  surplus  of  the  rents  and  profits  from  the  extinguishment  of  the  mortgage 
on  the  23d  of  April,  1818,  to  the  time  of  the  sale  to  the  Portland  Manufacturing 
Company,  on  the  3d  of  August,  1831.  From  that  period  the  Portland  Manu- 
facturing Company  are  to  bring  into  court  the  rents  and  profits. 

As  to  the  possession  of  the  premises,  it  is  plain  that  a  decree  must  pass  for 
an  immediate  possession,  since  the  original  mortgage  to  Haskell  has  been  long 
since  satisfied.  A  decree  will  be  accordingly  framed  upon  these  principles,  as 
the  district  judge  concurs  in  this  opinion. 

DEXTER  v.  ARNOLD. 
(Circuit  Court  for  Rhode  Island:  2  Sumner,  lOS-133.    1834) 

Statembstt  of  Facts. —  Bill  in  equity  to  redeem  a  mortgaged  estate.  The 
case  came  on  to  be  heard  on  the  report  of  the  master,  to  whom  the  cause  was 
referred  ior  an  account.    The  report  of  the  master  is  very  long,  and  there  weie 
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numerous  exceptions  to  it,  filed  by  both  parties.  The  general  facts  in  the  case 
appear  in  1  Sumner,  109  (§§  814:-820,  siipra\  to  which  reference  is  made. 

The  exceptions  of  the  plaintiffs  are:  (1)  That  the  master  stated  that  there 
was  due  on  the  mortgage  $1,866.86,  whereas  there  was  nothing  due.  (2)  That 
the  master  should  have  inquired  into  the  original  consideration  of  the  mort- 
gage, which  he  declined  to  do.  (3)  That  the  master  allowed  to  defendants  the 
full  amount  of  the  supposed  consideration,  which  he  should  not  have  done. 

(4)  That  the  master  allowed  a  deduction  to  the  mortgagee  from  the  rent  of 
the  premises,  because  they  became  dilapidated  while  in  bis  hands,  whereas  he 
should  have  charged  the  full  annual  value,  deducting  a  proper  sum  for  repairs. 

(5)  That  the  master  charged  nothing  to  the  mortgagee  for  the  dilapidation  of 
the  buildings  while  in  his  possession.  (6)  That  the  master  charged  nothing  to 
the  mortgagee  on  account  of  a  note  for  £100,  which  it  is  alleged  was  twice 
paid  to  the  mortgagee.  (7)  That  the  master  refused  to  allow  plaintiffs  $192, 
paid  by  mistake  to  the  mortgagee  for  insurance  on  the  schooner  Fame,  no  such 
sum  being  due  for  insurance.  (8)  That  the  master  refused  to  charge  the  de- 
fendants with  $573.87,  paid  to  the  mortgagee  to  take  up  Eogers'  note  against 
the  mortgagor,  and  to  receive  evidence  on  that  subject.  (9  and  10)  Other  sums 
which  the  master  refused  to  allow.  (11)  That  the  master  made  improper 
charges  of  interest.  (12;  That  the  master  did  not  require  of  defendants  the 
production  of  the  cash  books  of  the  mortgagee.  (13)  That  the  master  refused 
to  permit  plaintiffs  to  examine  such  books  as  he  did  require  defendants  to  pro- 
duce. (14)  Unimportant.  (15)  That  the  master  refused  to  receive  evidence 
impeaching  the  account  of  1801.     (16)  Unimportant. 

The  defendants'  exceptions  to  the  report,  cited  by  the  court  in  the  opinion: 
(1)  That  complainants  were  allowed  one-third  of  the  amount  received  for  the 
Fox  Point  lots.  (2)  That  the  master  has  charged  the  estate  of  Thomas 
Arnold  with  rents  that  were  never  received  by  him.  (3)  That  the  roaster 
allowed  a  larger  amount  of  rents  than  are  contained  in  the  accounts  of  the 
administratrix. 

The  other  exceptions  of  the  defendants  were  unimportant. 

Opinion  by  Story,  J. 

The  exceptions  have  been  argued  by  the  learned  counsel  at  large,  but  onr 
opinion  will  be  briefly  stated  upon  all  of  them,  as  we  do  not  think  that  they 
involve  any  serious  difl9culty.  We  shall  first  consider  the  exceptions  of  the 
plaintiffs. 

§  862.  A  gefieral  assignment  of  errors  in  a  ^naater's  report  is  not  sufficient. 

1.  The  first  exception  is  utterly  unmaintainable.  It  is  too  loose  and  general 
in  its  terms  and  points  to  no  particulars.  It  comes  to  nothing,  unless  specific 
errors  are  shown  in  the  report,  and  those  errors,  if  they  exist,  should  have  been 
brought  directly  to  the  view  of  the  court  in  the  form  of  the  exception  itself. 
At  present  it  amounts  only  to  a  general  assignment  of  errors,  and  the  argu- 
ment on  this  exception  has  shown  none. 

§  863.  A  master  is  not  bound  to  inquire  into  the  consideration  of  a  mortgage 
where  it  has  been  treated  by  the  parties  as  a  valid  mortgage, 

2  and  3.  The  second  and  third  exceptions  apply  to  the  refusal  of  the  master 
to  inquire  into  the  original  consideration  of  the  mortgage.  Under  the  circom- 
Btances  the  master  was  perfectly  right.  In  the  first  place,  in  the  account  set- 
tled between  the  original  parties,  on  31st  of  March,  1801,  tho  mortgage  was 
treated  as  a  good  subsisting  mortgage  for  the  full  amount  of  the  debt  stated 
therein.    In  the  next  place  the  bill  does  not  charge  that  the  consideration  of 
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the  mortgage  was  nominal,  or  less  than  the  amount  stated  therein;  or  that 
there  is  any  error  or  mistake  therein;  neither  does  it  ask  for  any  examination 
or  overhauling  of  the  original  consideration  upon  any  alleged  error  or  mistake. 
Jt  was  clearly,  therefore,  a  matter  not  properly  in  issue  before  the  master.     See 
Chambers  v.  Goldwin,  9  Ves.  Jr.,  265,  266. 
§  864.  Liability  of  a  mortgagee  in  possession  for  rents  and  repairs, 
4.  The  fourth  exception  is  on  account  of  the  master's  having  made  a  deduc- 
tion of  the  supposed  rent  upon  the  ground  that  the  premises  were  out  of  repair 
and  partly  untenantable  while  in  possession  of  the  mortgagee  and  his  repre- 
sentatives.   The  argument  seems  to  proceed  upon  the  ground  that  the  mort- 
gagee was  bound  to  keep  the  premises  in  good  repair,  and  therefore  ought  to 
be  accountable  for  such  rents  as  might  have  been  obtained  if  he  had  done  his 
doty  in  regard  to  repairs.    We  know  of  no  universal  duly  of  a  mortgagee  ta 
make  all  sorts  of  repairs  upon  the  mortgaged  premises  while  in  his  possession. 
He  is  bound  to  make  reasonable  and  necessary  repairs.     But  what  are  reason- 
able and  necessary  repairs  must  depend  upon  the  particular  circumstances  of 
the  case.     If  a  house  is  very  old  and  dilapidated,  he  is  not  bound  to  go  to  ex- 
traordinary expenses  to  put  it  into  full  repair,  if  those  expenses  will  be  greatly 
disproportionate  to  the  value  of  the  estate  or  to  his  own  interest  therein.    Cer- 
tainly it  cannot  be  pretended  that  he  is  bound  to  make  new  advances  on  the 
estate.    In  Godfreys.  Watson,  3  Atk.,  518,  Lord  Hardwicke  said  that  a  mort- 
gagee in  possession  is  not  obliged  to  lay  out  money  further  than  to  keep  the 
estate  in  necessary  repair.    In  Bussel  v.  Smithies,  1  Anst.,  06,  it  was  decided 
that  a  mortgagee,  after  long  possession,  was  not  bound  to  leave  the  premises  in 
as  good  a  condition  as  he  found  them.    The  fact  also  that  there  has  been  a 
diminution  of  value  of  the  rents  was  there  declared  not  to  be  sufficient  proof 
of  a  want  of  proper  repairs.    See  Chambers  w.  Goldwin,  6  Ves.  Jr.,  2C5,  266. 
It  is  quite  a  different  question  whether,  if  the  mortgagee  lays  out  money  in 
proper  permanent  repairs  for  the  benefit  of  the  estate,  he  may  not  be  allowed 
to  claim  an  allowance  therefor.    That  is  a  point  dependent  upon  other  consid- 
erations.    See  1  Powell  on  Mortgages,  by  Coventry  &  Rand,  189  (a);  3  Powell 
on  Mortgages,  956,  note  (a);  Saunders  v.  Frost,  5  Pick.,  259;  Moore  v.  Cables^ 
1  Johns.  Ch.,  3S5;  Trimleston  v.  Hamill,  1  Ball  &  B.,  385;  Marshall  v.  Cave, 
cited,  3  Powell  on  Mortgages,  957  (a).    But  where  a  mortgagee  is  guilty  of 
wilful  default  or  gross  neglect  as  to  repairs,  he  is  properly  responsible  for  the 
loss  and  damage  occasioned  thereby.    That  was  the  doctrine  asserted  in  Hughes 
V.  Williams,  12  Yes.  Jr.,  495.     And  there  is  the  stronger  reason  for  this  doc- 
trine, because  it  is  also  the  default  of  the  mortgagor  himself  if  he  does  not  take 
care  to  have  suitable  repairs  made  to  preserve  his  own  property.   In  the  present 
case,  however,  the  point  does  not  arise,  for  there  is  no  evidence  in  the  master's 
report  which  establishes  any  fact  of  wilful  default  or  gross  negligence  in  the 
mortgagee. 

5,  These  remarks  dispose  also  of  the  fifth  exception,  which  is  founded  upon 
the  supposed  dilapidations  of  the  buildings  while  in  possession  of  the  mort- 
gagee. There  is  no  proof  whatever  that  these  were  caused  by  his  wilful  de- 
fault or  gross  negligence;  but  they  were  the  silent  effects  of  waste  and  decay 
from  time. 

6,  7,  8,  10.  The  sixth,  seventh,  eighth  and  tenth  exceptions  are  disposed  of  by 
two  simple  considerations.  (1)  They  all  relate  to  matter  which  had  been  already 
disposed  of  in  a  former  suit  (Dexter  v.  Arnold,  5  Mason,  304).  (2)  If  Thomas 
Arnold  (the  intestate)  was  accountable  at  all  for  any  of  these  matters,  he  was 
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SO  in  a  &uit  brought  against  him  as  agent  or  administrator  of  Jonathan  Arnold, 
and  not  in  this  suit,  which  is  merely  a  bill  to  redeem  a  mortgage. 

9.  The  ninth  exception  admits  of  the  same  answer,  with  this  additional  eon- 
sideration,  that  the  facts  referred  to  in  it  are  not  stated  in  the  master's  report 

§  865.  .Exfamination  of  books  of  account 

11.  The  eleventh  exception  proceeds  upon  the  objection  that  the  master  has 
allowed  interest  where  none  was  due.  This  exception  proceeds  upon  the  sup- 
position that  the  second  and  third  exceptions  were  well  founded.  We  have 
already  decided  that  the  master  was  right  in  holding  the  consideration  stated 
in  the  mortgage  deed  to  be  the  true  sum  due,  as  ascertained  in  the  acooant 
settled  in  1801. 

12.  The  twelfth  exception  is,  because  the  books  of  Thomas  Arnold  were  aot 
produced  before  the  master,  or  required  by  him  to  be  produced.  This  is 
founded  in  a  clear  mistake,  for  the  affidavits  of  Anna  Arnold  and  James 
Arnold  establish  the  fact  that  they  were  produced. 

13.  The  thirteenth  exception  is  to  the  supposed  denial  to  the  plaintiffs  of  the 
right  of  examining  the  books  of  Thomas  Arnold,  produced  under  noticse  before 
the  master.  This  exception  has  no  facts  on  which  to  rest  it  in  the  master^s 
report.  The  plaintiffs  had  no  right  to  examine  those  books  generally ;  but 
only  such  parts  as  related  to  entries,  charges  and  accounts  relative  to  the  mat- 
ters in  controversy  in  the  sait.  If  we  pass  aside  from  the  master's  report,  it 
appears  by  the  affidavits  already  alluded  to  that  a  full  examination  as  to  these 
matters  was  allowed,  so  far  as  any  of  the  books  contained  entries,  charges  or 
accounts  relative  thereto. 

14.  The  fourteenth  exception  is,  that  the  report  states  no  reason  for  the 
refusal  of  Samuel  Q.  Arnold  to  join  in  making  repairs  on  the  premises.  That 
was  not  necessary.  It  was  mere  matter  of  evidwce  for  the  consideration  of 
the  master,  in  examining  the  point,  whether  there  was  any  wilful  default  or 
gross  negligence  of  the  mortgagee  in  not  making  repairs  upon  the  premises. 

§  866.  A  master  has  no  right  to  open  a  settled  account  where  no  leave  is  given 
to  supcharffe  and  falsify. 

15.  The  fifteenth  exception  is  to  the  refusal  of  the  master  to  open  the  ac- 
count settled  in  March,  1801.  !N^o  leave  was  given  to  surcharge  or  falsify  that 
account  before  the  master;  and  after  the  long  lapse  of  time  and  tbecircam* 
stances  stated  by  the  master,  that  that  account  had  been  already  adjudicated 
upon  by  this  court  in  a  former  suit,  we  have  no  doubt  that  he  was  right  in  his 
refusal  to  open  the  account.  See  1  Powell  on  Mortgages,  by  Coventry  &  Kand, 
390  (a),  note;  Chalraer  v,  Bradley,  1  Jao.  &  Walk.,  66. 

16.  The  sixteenth  and  last  exception  is  that  the  rents  allowed  by  the  master 
are  too  low.  There  is  no  evidence  of  that;  and  we  are  well  satisfied  with  his 
report  on  that  head. 

Let  us  in  the  next  place  proceed  to  the  consideration  of  the  exceptions  of  the 
defendants. 

§  867.  The  estate  of  a  mortgagee  should  he  charged  with  the  inoney  received 
upo7i  giving  an  absolute  deed  of  a  portion  of  the  mortgaged  prmnises, 

1.  The  first  exception  is,  because  the  master  has  charged  Thomas  Arnold'^ 
estate  with  one-third  of  the  amount  received  by  him  upon  the  sale  of  the  Fox 
Point  lots.  These  lots  were  a  part  of  the  premises  included  in  the  mortgage 
now  in  question;  and  Thomas  Arnold  had  sold  them  in  December,  1810,  as  his 
own  property,  by  an  absolute  deed.  In  that  deed  there  is  a  covenant  of  general 
warranty.    The  argument  of  the  defendant  is,  first,  that  this  covenant  of  y^M* 
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ranty  formed  a  part  of  the  consideration  and  price  given  by  the  purchaser  for 
the  store  lots;  and  secondly,  that  as  the  conveyance  was  absolute  and  not  aa 
assignment  of  the  mortgage  to  the  purchaser,  the  representatives  of  Jonathaa 
Arnold  are  not  now  entitled  to  any  part  of  that  price. 

§  8€8.  An  ahsoltite  deed  by  a  mortgagee  conveys  a  d^eambls  tide  only^  and 
does  not  operate  as  a  disseizin  as  between  mortgagor  and  mortgagee. 

We  think  that  the  master  was  right,  and  that  the  reasons  stated  by  him  for 
bis  judgment  are  sound.  Thomas  Arnold,  the  mortgagee,  could  not  lawfully 
sell  this  one-third  of  the  premises  except  und.er  his  mortgage.  In  selling  an 
absolute  estate  to  the  purchaser,  he  was  guilty  of  a  fraud  and  wrong  upon  the 
mortgagor;  and  he  ought  not  now  to  be  permitted  to  take  any  benelit  or  ad- 
vantage from  that  misconduct.  The  covenant  of  warranty  makes  no  difference 
in  the  principles  applicable  to  the  case.  The  deed,  though  absolute  in  its  form, 
operated  as  a  conveyance  of  a  defeasible  title  only  to  the  purchaser  as  to  this 
one-third,  and  not  as  a  disseizin,  as  between  the  mortgagor  and  mortgagee. 
The  case  is  precisely  the  same,  in  legal  effect,  between  the  present  parties  as  it 
the  mortgagee  had  elected  to  sell  the  one-third  for  the  benefit  of  the  morjt- 
gagor  who  subsequently  adopted  the  act. 

§  869.  A  mortgagee  who  keeps  no  accounts  is  ohargedbU  with  what  he  may  he 
presumed  to  have  received. 

2.  The  second  exception  is,  that  the  decree  was  that  the  master  should  take 
an  account  of  the  rents  and  profits  received  by  the  mortgagee,  whereas  the 
master  has  allowed  rents  and  profits  not  received  by  him.  The  master  was 
right  In  the  first  place  the  mortgagee  kept  no  proper  accounts  of  the  rents 
and  profits  received  by  him;  and,  therefore,  upon  general  principles  he  w^s 
properly  chargeable  with  what  he  might  have  received  and  must  be  presumed 
to  have  received.  In  the  next  place,  if  the  mortgagee  was  in  the  personal  oo- 
copation  of  the  premises  or  of  any  part  thereof,  he  was  justly  chargeable  with 
an  occupation  rent,  which  might  properly  be  considered,  under  such  circum- 
stances, as  received  by  him  in  the  sense  of  the  decree.  See  Wilson  v.  Metpalfe, 
iRuss.,  530;  3  Powell  on  Mortgages,  by  Coventry  &  Rand,  946(a),  948  (b),  949 
and  note.  There  is  more  of  technical  nicety  than  solid  justice  in  this  excep- 
tion, and  we  should  not  be  disposed  to  encourage  it  when  it  bad  no  bearing  on 
the  merits. 

§  870.  The  master  may  exercise  a  sound  discretion  as  to  rents  and  profits 
where  no  accounts  are  kept. 

3.  The  third  exception  is,  that  the  master  has  allowed  a  much  larger  amount 
of  rents  than  is  contained  in  the  accounts  of  the  administratrix  of  the  mort- 
gagee and  admitted  to  have  been  received  by  him.  We  are  of  opinion  that  the 
master  was  right  for  the  reasons  stated  by  him.  The  mortgagee  kept  no  regu- 
lar accounts;  and  the  master  has,  therefore,  been  compelled  to  exercise  a  sound 
discretion  upon  the  whole  evidence  as  to  the  amount  with  which  he  should  be 
charged  for  rents  and  profits.  The  doctrine  contained  in  Hughes  v.  Williams, 
12  Ves.  Jr.,  493,  and  in  Williams  v.  Price,  1  Powell  on  Mort.,  by  Coventry  & 
Band,  049  (a),  note ;  S.  C,  1  Sim.  &  Stu.,  581,  and  Anonymous,  1  Vern.,  45,  shows 
the  tme  grounds  on  which  courts  of  equity  proceed  in  coses  of  this  nature. 

4.  The  fourth  exception  insists  that  the  master  should  not  have  estimated 
the  rents  for  which  the  mortgagee  is  charged  upon  his  general  judgment;  but 
should  have  charged  only  such  a  rent  as  might  have  been  obtained  by  a  letting 
at  public  auction.  We  think  otherwise.  The  master  was  bound  to  charge  the 
mortgagee  with  a  reasonable  rent.    What,  under  all  the  circumstances^  was  p» 
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reasonable  rent  was  matter  for  the  exercise  of  a  sound  discretion,  apon  all  the 
circumstances  of  the  case.  An  auction  rent  would  not  in  many  cases  afford 
either  a  just  or  a  satisfactory  standard  of  the  real  value  for  which  the  premises 
might  be  let,  or  at  which  the  mortgagee  should  be  entitled  to  occupy  them. 

5.  The  fifth  exception  is  that  the  master  has  reported  that  Thomas  Arnold 
kept  no  regular  accounts,  which  is  an  incorrect  statement.  We  see  no  proof  of 
that.  The  master  was  the  proper  judge  of  that  fact  upon  examining  the  books 
and  the  other  evidence  in  the  case.  There  is  no  evidence  before  us  that  estab- 
lishes in  the  slightest  degree  that  his  conclusion  was  incorrect. 

6.  The  sixth  exception  is  founded  on  the  supposed  incorrectness  of  the  charge 
of  cellar  rent.  But  there  is  not  any  evidence  whatsoever  upon  the  face  of 
the  report  which  shows  any  such  error  of  the  master;  and,  therefore,  the  re- 
port must  stand.  We  cannot  presume  errors,  or  go  into  evidence  in  support  of 
them  which  was  not  laid  before  the  master,  or  brought  by  him  to  the  notice  of 
the  court.  Exceptions  must  be  made  to  matters  apparent  upon  the  face  of  the 
report,  or  upon  the  accompanying  documents  and  proofs  laid  before  the  court 
upon  the  allegations  and  objections  of  the  parties. 

7.  8,  9,  10,  11.  All  the  other  exceptions  are  founded  in  objections  to  the  mas- 
ter's estimate  and  allowance  of  rents  charged  against  the  mortgagee.  We  are  of 
opinion  that,  upon  the  circumstances  stated  in  his  report,  that  estimate  was 
perfectly  just  and  reasonable.  It  was  a  matter  for  his  judgment;  and  there 
are  no  facts  in  the  case  which  impugn  the  propriety  or  soundness  of  his  concla- 
sions. 

Upon  the  whole,  our  judgment  is  that  all  the  exceptions  on  both  sides  ought 
to  be  overruled  and  the  report  ought  to  stand  confirmed. 

Decree  accordingly. 

BURGESS  v.  SOUTHBRIDGE  SAVINGS  BANK, 
(Circuit  Court  for  Massachusetts:  2  Federal  Reporter,  600-^2.    1880.) 

Opinion  by  Lowell,  J. 

Statement  of  Facts. —  The  Southbridge  Savings  Bank,  holding  a  first  mort- 
gage upon  the  premises  which  are  in  controversy  here,  were  made  defendants, 
perhaps  without  necessity,  but  were  made  so  in  this  suit  and  in  several  otbera 
in  which  Thomas  Burgess  is  plaintiff.  The  controversy  appears  to  be  between 
the  plaintiff  and  Mrs.  Tyler,  holding  a  second  mortgage,  which  the  plaintiff 
says  should  be  postponed  to  his,  which  is,  in  order  of  time,  the  third.  By  con- 
sent of  parties  a  decree  was  entered  for  a  sale  of  the  land  by  the  savings  bank, 
and  for  payment  into  court  of  the  proceeds  of  sale  beyond  what  is  due  them 
on  their  mortgage.  The  account  has  been  rendered,  and  two  or  three  ques- 
tions are  raised  upon  certain  charges  made  by  the  bank  against  the  proceeds. 

§  871.  Rule  aa  to  interest. 

The  debt  bears  seven  per  cent,  interest  by  the  agreement  of  the  parties,  and 
the  first  question  is  whether,  after  a  default,  the  mortgagees  are  to  charge  that 
rate  or  only  six  per  cent.  Evren  if  I  am  not  positively  bound  by  the  decisions 
in  Massachusetts,  I  ought  to  follow  them  in  a  case  of  this  kind,  unless  they  ap- 
pear to  me  decidedly  unsound.  I  understand  those  decisions  to  be  that  the 
rate  of  interest  agreed  between  the  parties  for  the  forbearance  of  money  is,  in 
general,  understood  to  mean  that  the  rate  shall  so  continue  until  payment,  or 
until  judgment,  and,  therefore,  is  the  true  rule  of  damages  under  the  statute 
of  Massachusetts,  which  fixes  the  rate  of  six  per  cent,  only  when  the  parties 
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have  failed  to  agree  on  some  other.  Brannon  v.  Hursell,  116  Mass.,  63.  It  is 
Dot  worth  while  to  examine  into  the  niceties  of  the  cases  on  this  subject,  bo- 
caose  it  is  plain  that  both  parties  understood  that  this  debt  was  to  bear  seven 
percent,  interest.  It  was  payable  on  demand,  with  that  rate  agreed  on,  and 
if  that  should  be  held  to  mean  that  seven  per  cent,  should  be  paid  until  default, 
and  six  per  cent,  thereafter,  it  is  meaningless,  as  there  was  a  default  the  day 
after  the  mortgage  was  delivered.  The  parties  have  acted  on  this  theory  and 
settled  accordingly.  Besides,  the  defendants  have  been  prevented  from  realiz- 
ing their  money  wholly  by  the  suits  instituted  by  the  plaintiflT. 
§  872.  Jnstirance  premiums  chargeable  to  mortgage  fund. 
The  premiums  of  insurance  are  properly  chargeable  against  the  fund.  There 
was  a  covenant  in  the  mortgage,  in  the  most  ample  terms,  authorizing  the 
bank  to  insure  at  ihe  expense  of  the  mortgagees,  and  a  condition  for  the  re« 
payment  of  the  premiums.  It  is  true  that  after  the  mortgagees  had  taken 
possession  they  insured  on  their  own  moneys,  and  a  question  might  possibly 
have  been  raised  upon  the  form  of  policy  whether  it  came  within  the  covenant. 
The  evidence  is  that  they  intended  to  insure  for  all  persons  interested,  and  were 
advised  by  the  agent  of  the  underwriters  that  mortgagees  in  possession  should 
insure  in  this  way.  Under  these  circumstances  I  do  not  think  that  they  could 
have  refused,  in  a  court  of  equity,  to  account  for  the  insurance  money  if  they 
had  recovered  it,  and  therefore  they  should  be  allowed  the  premiums. 
§  873.  Allowances  to  mortgagee  in  possession. 

It  is  admitted  that  a  small  item  for  compound  interest  must  be  disallowed; 
that  a  return  premium  received  since  the  account  was  made  up  must  be 
credited.  The  only  other  question  is  upon  counsel  fees  and  expenses.  The 
charge  of  the  mortgagees  for  care  of  the  premises  is  disallowed,  because  it 
seems  that  they  agreed  with  the  plaintiff  to  employ  a  man  for  this  purpose, 
and  did  employ  him,  and  his  very  reasonable  charges  are  allowed.  The  mort- 
gage permits  the  bank  to  deduct  all  costs,  charges  and  expenses  of  suits  con- 
cerning the  premises;  and  the  evidence  shows  that  they  have  been  put  to  a  great 
deal  of  charge,  rather  uselessly,  perhaps,  and  have  been  obliged  to  spend 
money  for  costs  and  fees  to  defend  their  title.  I  allow  on  this  account  the  sum 
of  1450.  Making  the  changes  in  the  account  in  accordance  with  this  opinion, 
the  Sontbbridge  Savings  Bank  stands  charged  with  a  balance  of  $8,670.79.  I 
understand  the  money  has  been  invested  by  consent  of  the  parties,  and  of 
coarse  whatever  interest  is  earned  will  be  added  to  this  balance. 

g  S7i.  Wkere  a  eonTeyanee  absolute  on  its  face  ts  tn  fact  a  security  for  a  debt  the  vendee 
in  possession  is  liable  for  rents,  profits  and  sales  towards  the  debt,  and  also,  if  the  property  is 
niMnanaged,  for  what  the  property  should  have  produced  while  in  his  custody  as  mortgagee. 
J^wett  r.  Canard,  8  Woodb.  &  M.,  277,  297. 

i  S7«.  Reasonable  repairs. —  A  mortgagee  in  possession  is  bound  to  make  reasonable  and 
necessary  repairs.  What  are  such  repairs  depends  upon  the  particular  circumstances  of  the 
«se.    Dexter  v.  Arnold,  2  Sumn.,  108  (§§  862-870). 

^  SilL  Mortir^c  for  improTements  on  homestead.—  A  mortgage  on  a  lot  of  ground  to 
Kcarea  debt  for  improving  that  lot  is  superior  to  the  homestead  right  of  the  owner,  under 
\hk  constitution  of  Nevada,  art.  4,  g  80.  Commercial  &  Savings  Bank  of  San  Jose  v.  Corbett, 
5  Saw.,  172,  179. 

$  H77.  Taxes.—  Under  the  constitution  of  California,  it  is  the  duty  of  the  mortgagee  to  pay 
the  taxes  on  a  mortgage.  If  the  mortgagor  is  compelled  to  pay  such  taxes,  he  may  recover 
the  amount  from  the  mortgagee.     Blythe  v,  Luning,  7  Saw.,  504,  506. 

i  ^7!^  Premiums  of  Insnranee  paid  by  a  mortgagee,  in  accordance  with  a  provision  of  the 
n]t»itgage  authorizing  him  to  insure,  are  properly  chargeable  in  his  account  against  the  mort- 
gagor.   Burgess  v.  Southbridge  Savings  Bank,  2  Fed.  R.,  600  (§§  872,  878). 
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§  879.  Interest. —  A  mortgage  note  drawing  a  special  rate  of  interest  in  accordance  with  a 
statutory  provision,  in  the  absence  of  a  special  compact,  will  draw  after  maturitj  only  the 
ordinary  legal  rate.     Brewster  v,  Wakefield,*  22  How.,  118. 

g  880.  Rents  received  in  excess  of  debt —  When  a  mortgage  debt  is  fully  paid  out  of  the 
rents  and  profits  of  the  property,  subsequent  receipts  of  rents  by  the  mortgagee  constitute  a 
debt  which  would  be  barred  by  the  lapse  of  six  years.  Amory  v,  Lawrence,  3  Cliff.,  523 
(§§  918-»o7J. 

XXI.  WaKS  THE  Right  to  Redeem  is  Barbed. 

Summary—  Ttventy  year^ possession  a  bar,  §§  881,  883.— Verbal  acknowledgment,  %  883.— 

jRtUe  in  Connecticut,  §  884. 

§  881.  The  rule  adopted  by  courts  of  equity  in  regard  to  the  redemption  of  mortgages  is, 
in  analogy  with  the  ri^^ht  of  entry  at  law,  that  twenty  years'  exclusive  possession  is  a  bar. 
Dexter  v.  Arnold,  ^g  885-891. 

§  883.  A  state  statute  which  gives  special  powers  to  a  state  court  to  allow  a  redemption 
after  twenty  years'  limitation,  will  govern  the  practice  in  United  States  circuit;  court    Ibid 

§  883.  A  verbal  acknowledgment  of  a  mortgage  as  a  subsisting  security  must  be  clear  and 
tmequivocal  in  order  to  prevent  the  possession  from  operating  as  a  bar  to  redemption.    IbidL 

g  8S4.  Under  the  statute  of  limitations  in  Connecticut,  prescribing  fifteen  years  as  the  period 
beytmd  which  an  entry  shall  not  be  made,  a  mortgagor  is  barred  by  the  lapse  of  this  period, 
during  which  the  mortgage  title  has  not  been  recognized  by  the  mortgagee  in  jxiasessioit 
Fox  V,  Blossom,  $^§  892,  893. 

[Notes.-  See  §§  b94-90;a.] 

DEXTER  t;.  ARNOLD. 
(Circuit  Court  for  Rhode  Island:  8  Sumner,  161^-164.    1887.) 

Statement  of  Facts. —  Bill  in  equity  to  redeem  the  one-third  of  certain  real 
estate,  called  the  Paget  Farm,  which  the  plaintiff  sought  to  redeem,  claiming 
title  under  the  mortgagor,  Jonathan  Arnold.  The  bill  was  filed  on  the  15th 
September,  1835,  more  than  forty  years  after  the  mortgage  became  absolute  at 
law  from  breach  of  the  condition. 

Opinion  by  Story,  J. 

There  is  no  dispute  about  the  deraignment  of  title  of  either  party;  and  the 
whole  question  is,  whether,  under  the  circumstances,  after  such  a  lapse  of  time, 
the  plaintiffs  are  entitled  to  redeem. 

The  act  of  Rhode  Island,  for  quieting  possession  (Digest  of  1798,  p.  465, 
and  of  1822,  pp.  363,  364),  gives  to  a  quiet  seizin  and  possession  of  lands  in  fee- 
simple,  for  twenty  years,  the  full  effect  of  a  good  and  rightful  title  in  fee,  sub- 
ject only  to  the  common  exceptions  in  favor  of  persons  under  age^  femes  covert, 
nan  compotes  mentis^  or  imprisoned,  or  beyond  seas.  The  act  of  Rhode  Island, 
respecting  mortgages  (Digest  of  1798,  p.  275;  Digest  of  1822,  p.  210),  declares, 
among  other  things,  that  the  equity  of  redemption  of  mortgages  made  prior 
to  1798  shall  be  "  within  twenty  years  after  possession  shall  have  been  ob- 
tained of  any  mortgaged  estate,  by  consent  of  parties,  without  legal  process," 
with  a  proviso  that  the  supreme  court  of  the  state  may  ^^  allow  a  redemption 
of  any  mortgaged  estate  after  a  possession  of  twenty  years,  obtained  without 
legal  process,  if  any  peculiar  circumstances  shall,  in  the  opinion  of  the  court, 
render  such  redemption  equitable."  The  policy  of  the  legislature,  however, 
manifestly  is  to  shorten  the  time  of  redemption  in  ordinary  cases,  for  in  all 
cases  of  mortgages  made  since  1798,  and  before  1822,  the  equity  of  redemption 
is  limited  to  six  years  after  possession  by  process  of  law,  or  a  peaceable  and 
open  entry  in  the  presence  of  two  witnesses;  and  the  equity  of  redemption  of 
mortgages  made  since  1S22  is  limited  to  the  still  more  restricted  period  of  three 
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years  after  such  possession,  without  any  such  proviso  giving  the  court  authority 
upon  equitable  circumstances  to  open  the  right  to  redeem  after  the  lapse  of 
these  respective  periods. 

§  885.  Courts  of  equity  follow  the  analogies  of  the  law  as  to  the  limitation  of 
the  right  of  redemption. 

In  cases  of  mortgages,  courts  of  equity,  upon  general  principles,  follow  the 
analogies  of  the  law  as  to  the  limitation  of  the  right  to  redeem.  Elmendorf 
V.  Taylor,  10  Wheat,  152;  Hughes  v.  Edwards,  9  Wheat.,  489  (§§919-925,  infra) ; 
and  Cholraondeley  v.  Clinton,  2  Jao.  &  Walk.,  1.  And  if  there  were  no  statute 
in  Rhode  Island  touching  this  particular  subject,  the  limitation  of  twenty  years, 
provided  for  the  quieting  of  possessions,  would  furnish  to  this  court  by  analogy 
the  proper  rule  for  limiting  the  equity  of  redemption  to  the  same  period. 

I  886,  a  state  statute  which  gives  special  powers  to  state  court  to  allow  a 

redemption  after  twenty  yeari  limitation  will  govern  the  practice  in  the  United 
States  circuit  court 

But  I  think  that  the  statute  respecting  mortgages  ought  to  govern  in  this 
case;  and  though  the  clause  giving  the  state  court  authority  to  allow  a  redemp- 
tion after  twenty  years'  peaceable  possession  under  mortgages  made  prior  to 
1793  (as  the  present  mortgage  was)  is  specially  addressed  to  that  court,  yet  it 
ought  to  govern  us  in  the  present  case  for  two  reasons:  first,  because  it  furnishes 
the  appropriate  analogy  upon  the  known  doctrine  of  courts  of  equity;  and, 
secondly,  because  it  is  but  a  mere  affirmation  of  the  general  principles  upon 
which  courts  of  equity  act  in  allowing  or  refusing  a  redemption.  Whenever, 
notwithstanding  a  great  lapse  of  time,  peculiar  circumstances  render  the  redemp- 
tion of  a  mortgage  equitable,  courts  of  equity  have  been  in  the  habit  of  disre- 
garding any  formal  limitation,  prescribed  by  their  own  auihority  in  the  exercise 
of  their  jurisdiction  on  this  subject.  Thus,  in  Ord  v.  Smith,  2  Eq.  Abr.,600;  S. 
C,  Select  Cas.  in  Ch.,  9,  a  redemption  was  allowed,  under  very  special  circum- 
stances, after  about  forty  years  from  the  time  when  the  morti^ge  was  made. 
Bat  in  the  same  case  it  was  said  that  the  general  rule  should  be  inviolably 
abided  by,  for  it  is  for  the  quiet  of  men's  estates.  Smart  v.  Hunt,  cited  in 
Hardy  v.  Reeves,  4  Ves.  Jr.,  479,  is  to  the  same  effect,  as  is  also  Hansard  v. 
Hardy,  18  Ves.  Jr.,  455.  But  there  were  in  each  of  these  cases  circumstances 
of  a  very  peculiar  nature,  showing  that  the  mortgagee,  within  twenty  years, 
had  solemnly  treated  it  as  a  mortgage,  not  merely  by  parol  admissions,  but  by 
solemn  acts  and  admissions  in  writing. 

It  appears  to  me  that  the  possession  of  Aza  Arnold,  under  the  deed  of  Thomas 
Arnold,  must  be  treated  as  the  possession  of  a  person  claiming  title  in  fee  as 
absolate  owner  of  the  one-third  of  the  premises  conveyed  by  that  deed.  There 
is  no  pretense  that  Aza  ever  kept  any  account  of  the  rents  and  profits,  or  ever 
accounted  therefor  to  any  persons  except  to  the  heirs  of  Welcome  Arnold.  His 
title  was  an  absolute  title,  with  covenant  and  warranty,  and  although  he  had 
notice  at  the  time  of  the  conveyance  that  the  original  title  of  Thomas  Arnold 
was  under  a  mortgage,  yet  it  by  no  means  follows  that  he  did  then  know  or 
believe  that  there  was  a  subsisting,  unextinguished  equity  of  redemption  at  that 
time  in  Jonathan  Arnold  or  his  heirs,  or  that  he  had  not  in  his  life-time  by  some 
act  informally  surrendered  it  to  Thomas  Arnold.  Jonathan  appears  to  have 
died  abroad,  and  to  have  been  abroad  for  some  years  before  his  decease,  and  I 
think  it  may  fairly  be  inferred,  from  an  account  annexed  to  the  answer  of  Aza 
Arnold  and  James  Arnold,  that  Jonathan  Arnold  was  indebted  to  Thomas  in 
other  sums  than  those  stated  in  the  mortgage;  or,  at  all  events,  that  there  were 
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other  unliquidated  accounts  between  them.    Be  this  fact  as  it  may,  it  seems  to 
me  that  at  all  events  it  may  fairly  be  inferred  that  Aza  Arnold  gave  the  full 
value  of  the  one-third  of  the  farm  at  the  time  of  his  purchase;  and  that  the 
title  and  covenants  of  general  warranty  were  taken  upon  that  foundation. 
Under  such  circumstances  he  must  be  deemed  to  have  entered  into  and  to  have 
held  possession  of  the  premises  adversely  to  the  title  and  claims  of  the  other 
heirs  of  Jonathan  Arnold.     His  possession  was  notorious  and  open.     The  deeds 
were  all  recorded.     He  kept  no  accounts,  and  never  was  called  upon  to  account 
for  any  rents  or  profits  by  any  persons  claiming  as  heirs  under  Jonathan.     His 
sister,  Marcy  Dexter,  was  then  living  and  did  not  die  until  1817;  yet  she  never 
made  any  claim  whatsoever  in  her  life-time,  nor  have  her  devisees  made  any 
claim  until  the  present  bill  was  contemplated  to  be  brought.     So  that  here  we 
have  an  uninterrupted  and  undisputed  possession  by  Aza  Arnold  for  the  space 
of  twenty-six  years,  and  until  his  death,  manifestly  under  an  assertion  on  his 
part  of  an  absolute  title,  and  that  possession  acquiesced  in  by  those  who  had  a 
known  interest  to  contest  it.    It  is  true  that  Aza  Arnold  might  lawfully  be  in 
possession  of  the  whole  of  the  farm  as  a  co-tenant,  and,  therefore,  his  posses- 
sion might  be  consistent  with  that  of  the  other  heirs  of  Jonathan  Arnold;  for 
the  possession  of  one  co-tenant  is  not  ordinarily  to  be  treated  as  adverse  to  that 
vof  the  other  co-tenants.     But,  on  the  other  hand,  one  co-tenant  can  oust  his  co- 
tenants,  and  thereby  acquire  an  adverse  possession  to  them;  and  if  he  is  long  in 
possession,  claiming  an  exclusive  right  and  title  in  himself,  and  taking  the  rents 
and  profits  accordingly,  and  that  claim  is  notorious  under  a  recorded  deed  con- 
veying an  absolute  title,  it  affords  clear  and  determinate  evidence  of  a  disseizin 
of  the  other  co-tenants.     Such  I  take  the  established  rule  at  law  to  be;  and  it 
seems  to  me  directly  applicable  to  the  circumstances  of  the  present  case.     See 
Prescott  V.  Kevers,  4  Mason,  327,  and  the  cases  there  cited.  I  cannot  but  impute 
the  acquiescence  during  so  long  a  period  of  Marcy  Dexter  and  her  devisees  (for 
none  of  the  other  heirs  of  Jonathan  Arnold  seek  any  redemption)  to  one  of 
two  causes;  either  that  the  equity  of  redemption  had  been  in  fact,  though  in- 
formally, extinguished,  or  that  the  mortgaged  property  was  not  worth  redemp- 
tion ;  and,  therefore,  the  adverse  possession,  though  known,  was  not  deemed 
fit  under  the  circumstances  to  be  resisted. 

§  887,  The  general  rule  in  eqidty^  and  exceptions  thereto  as  to  equity  of  re- 
demption. 

But  let  us  take  the  case  in  the  most  favorable  view  for  the  plaintiffs  in  which 
it  can  be  contemplated ;  and  that  is  as  a  case  in  which  Aza  Arnold  had  full 
notice  of  the  mortgage  as  a  subsisting  mortgage,  with  the  equity  of  redemp- 
tion attached  thereto  at  the  time  of  his  purchase,  and,  of  course,  that,  as  to  the 
other  heirs  of  Jonathan  Arnold,  he  was  to  be  treated  only  as  a  mortgagee  in 
possession.  What  then  would  be  the  operation  of  the  circumstances  in  a  court 
of  equity?  The  general  rule  in  equity  is  that  twenty  years'  exclusive  pos- 
session by  a  mortgagee  is  a  bar  to  the  equity  of  redemption.  The  exceptions 
are  where  there  have  been  within  that  period  acts  done  or  solemn  acknowledg- 
ments made  by  the  mortgagee  recognizing  the  title  as  a  mere  mortgage.  The 
statute  of  Ehode  Island,  applicable  to  this  very  mortgage,  prescribes  the  same 
limitation  of  twenty  years.  Are  there,  then,  in  the  present  case,  any  peculiar 
circumstances  which  render  a  redemption  equitable  after  the  lapse  of  twenty- 
six  years?  No  acts  have  been  done  by  the  supposed  mortgagee,  Aza  Arnold, 
within  this  whole  period  which  recognize  his  title  to  be  purely  that  of  a  mort- 
gagee.    No  accounts  have  been  kept  bv  him  as  such;  no  written  acknowledg- 

ao4 


WHEN  THE  BIGHT  TO  REDEEM  IS  BARRED.  §  888. 

ments  or  transactions  are  shown,  even  with  strangers,  pointing  to  such  a 
mortgage  title.  His  acts,  so  far  as  they  go,  are  all  the  other  way.  His  title, 
so  far  as  we  can  trace  it  from  the  title  deeds,  is  opposed  to  such  a  conditional 
right.  It  is  upon  its  face  purely  absolute.  Admitting  that  he  was  made  by 
the  notice,  in  contemplation  of  law,  as  to  the  other  heirs  of  Jonathan  Arnold, 
a  mere  assignee  of  the  mortgage,  it  is  certain  that  he  did  not  claim  merely  as 
sach  assignee ;  but  his  title  deed  purported  to  convey  to  him  an  unconditional 
title;  and  under  that,  and  not  otherwise,  he  entered,  at  least  as  far  as  any  clear 
proofs  exist  in  the  case. 

Xow,  I  am  not  disposed  to  doubt  the  authority  of  those  cases  which  have 
decided  that  the  acts  of  the  mortgagee  within  twenty  years,  clearly  admitting 
the  title  to  be  a  mortgage,  are  sufficient  to  keep  open  the  equity;  such,  for  ex- 
ample, as  the  bringing  of  a  bill  to  foreclose  within  the  twenty  years;  or  keep- 
ing accounts  of  the  rents  and  profits  under  the  mortgage;  or  receiving  interest 
from  the  mortgagor  on  the  footing  of  the  mortgage;  or  devising  the  estate  as 
mortgaged  property.    See  Powell  on  Mortgages,  by  Coventry  &  Eand,  vol.  I, 
pp.  380-402;  Hughes  v.  Edwards,  9  Wheat.,  489  (§§919-925,  infra)\  Elmendorf 
v.  Taylor,  10  Wheat.,  152;  Dexter  v.  Arnold,  1  Sumn.,  109,  118  (§§  814-820, 
mpra)\  Whiting  v.  White,  2  Cox,  290,  and  cases  there  cited;  Ord  v.  Smith,  Sel. 
Cas.  in  Ch.,  9;  Hansard  v.  Hardy,  18  Ves.  Jr.,  459.    Nor  am  I  disposed  to 
qoest-on  the  authority  of  another  class  of  cases  where  there  has  been  a  solemn 
recital  and  acknowledgment  of  the  mortgage  as  such  in  solemn  deeds  and  other 
written  transactions  with  third  persons.     Such  were  the  cases  of  Smart  v. 
Hunt,  cited  in  4  Ves.  Jr.,  479;  Hardy  v.  Reeves,  4  Ves.  Jr.,  466;  Hansard  v. 
Hardy,  18  Ves.  Jr.,  455.    See,  also,  the  oases  cited  in  Powell  on  Mortgages,  by 
Coventry  &  Rand,  vol.  I,  p.  385  and  note;  Whiting  v.  White,  2  Cox,  290,  293, 
204.    But  there  is  no  pretense  that  there  is  any  evidence  in  the  present  case 
which  brings  it  within  the  reach  of  the  principle  of  either  of  these  classes  of 
coses.    What  then  is  the  principal  ground  of  reliance  of  the  plaintiffs  to  sus- 
tain the  right  to  redeem?    It  is  founded  upon  certain  parol  acknowledgments, 
asserted  by  two  witnesses,  Elisha  Angell  and  Jonathan  Arnold,  to  have  been 
made  to  them  in  conversation  by  Aza  Arnold. 

§888.  The  eff^ect  of  parol  acknowledgments  in  conversation  or  verbal  admie- 
uone  by  the  mortgagee. 

One  question  which  has  been  argued  is,  whether  any  naked,  verbal  admissions 
or  parol  acknowledgments  in  conversations  are  sufficient  to  establish  the  fact 
that  the  mortgagee  has  treated  the  conveyance  as  a  mortgage  within  twenty 
years.  Such  admissions  and  acknowledgments  are  certainly  open  to  the  strong 
objection  that  they  are  easily  fabricated,  and  difficult,  if  not  impossible,  to  be 
disproved  in  many  cases,  and  that  they  have  a  direct  tendency  to  shake  the 
security  of  all  titles  under  mortgages,  even  after  a  very  long  exclusive  posses- 
sion by  the  mortgagee;  nay,  even  after  the  possession  of  a  half-century.  I  am 
fully  sensible  of  the  force  of  the  objection,  and  I  can  scarcely  think  it  can  be 
overstated.  Lord  Alvanley  in  Whiting  v.  White,  2  Cox,  290,  300;  S.  C.  Coop. 
Eq.,  1,  reprobated  the  introduction  of  any  such  parol  evidence;  and,  comment- 
ing on  the  case  of  Perry  v.  Marston,  2  Bro.  Ch.,  397,  where  it  has  been  sup- 
posed (though  it  is  not,  perhaps,  certain)  (see  Powell  on  Mortgaires  by 
Coventry  &  Band  vol.  I,  pp.  381,  382,  and  note  (H);  Eeeks  v.  Postlethvvaite, 
Coop  161,  164;  Lake  t^.  Thomas,  3  Ves.  Jr.,  17;  see,  also,  Mr.  Belt^s  note  to 
hisedaioQ  of  2  Bro.  Ch.,  397)  that  Lord  Thurlow  thought  parol  evidence  ad- 
missible  and  sufficient  to  give  the  plaintiff  a  decree  foe  rodemptiouL  but  he.  in 
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fact,  decided  against  it  on  another  ground.  Lord  Alvanley  said :  "  I  cannot 
help  thinking  that  it  would  have  been  a  very  wise  rule  if  no  parol  evidence  had 
been  admitted  upon  these  subjects.  It  is  clear  that  the  party  obtains  an  irre- 
deemable interest  by  twenty  years'  possession ;  and  then  that  interest  is  to  be 
totally  changed  by  this  sort  of  loose  conversation."  He  afterwards  added:  "I 
will  not  take  upon  myself,  in  the  present  case,  to  lay  down  any  rule  that  shall 
contradict  that  authority  because  it  is  not  necessary.  Bat,  at  any  rate,  I  think 
the  declarations  must  be  clear  and  unequivocal;  and  in  the  present  case  I  do 
not  think  that  the  evidence  is  of  that  clear  and  unequivocal  nature  as  to  justify 
the  court  in  giving  the  plaintiflf  a  redemption.'*  The  same  point  came  before 
the  vice-chancellor  (Sir  Thomas  Plumer),  in  Reeks  v.  Postlethwaite,  Coop.  Eq., 
160;  and  he,  after  admitting  that  there  was  no  casein  point,  upon  principle  de- 
cided that  parol  evidence  was  so  admissible.  But  after  sifting  the  evidence  in 
that  case  (which  sufficiently  shows  the  dangers  of  such  evidence),  he  decided 
that  it  was  not  satisfactory  and  refused  the  redemption. 

Then  came  the  case  of  Barron  v,  Martin,  Coop.  Eq.,  189;  S.  C,  19  Ves.  Jr., 
326,  where  Sir  William  Grant  thought  the  parol  evidence  admissible;  but,  at 
the  same  time,  on  account  of  its  being  unsatisfactory,  decided  against  the  re- 
demption, and  adhered  to  the  rule  laid  down  by  Lord  Alvanley,  that  it  ought 
to  be  clear  and  unequivocal  to  justify  a  redemption.  But  there  is  an  impor- 
tant remark  made  by  this  eminent  judge  in  the  same  case,  which  is  worthy  of 
special  notice.  *'It  is  now  decided,"  said  he,  "that  twenty  years'  possession  by 
a  mortgagee  m\\  prima  facie  bar  a  right  of  redemption;  and  it  lies  on  the 
mortgagor  to  show  that  such  length  of  possession  ought  not  to  produce  that 
effect."  He  added,  "The  onus  lies  on  the  mortgagor  to  show  that  fact,  in  order 
to  defeat  the  effect  of  the  possession."  In  Marks  v.  Pell,  1  Johns.  Ch.,  594, 
the  same  point  came  before  Mr.  Chancellor  Kent;  and  the  only  evidence  relied 
upon  in  favor  of  the  redemption  was  certain  naked,  unassisted  confessions  of 
the  mortgagee,  stated  by  witnesses.  The  learned  judge  decided,  upon  areviewr 
of  the  evidence,  that  the  redemption  ought  not,  under  all  the  circumstances,  to 
be  allowed;  for  "it  would  be  setting  up  a  dangerous  precedent  to  give  effect 
to  a  stale  claim,  upon  such  uncorroborated  and  loose  confessions."  In  deliver- 
ing his  opinion  he  said:  "It  was  once  observed  in  the  supreme  court  (6  Johns., 
21),  that  acknowledgments  of  the  party  as  to  title  to  real  property  are  a  dan- 
gerous species  of  evidence;  and,  though  good  to  support  a  tenancy  or  to  satisfy 
doubts  in  cases  of  possession,  they  ought  not  to  be  received  as  evidence  of  title, 
as  it  would  counteract  the  beneficial  purposes  of  the  statute  of  frauds.  That 
doctrine  striJcea  me  as  just  and  sound;  and  principles  are  essentially  the  same  in 
both  courts."  From  this  language  I  cannot  but  infer  that  the  learned  chan- 
cellor was  against  the  admissibility  of  the  evidence,  though  he  did  not  deem  it 
necessary  to  decide  the  c$se  on  that  point.  His  very  able  reporter  (Mr.  John- 
son) has  supposed  differently,  in  his  marginal  note  of  the  case;  but  I  have  been 
unable  so  to  read  the  case. 

§  889.  There  is  no  instance  of  a  decree  "being  made  on  parol  evidence  in  favor 
of  a  party  seeking  to  redeem, 

I  have  not  in  my  researches  found  any  other  cases  upon  the  point.  And, 
what  is  very  remarkable,  there  is  no  instance  of  a  decree  being  made  upon  such 
parol  evidence  in  favor  of  the  party  seeking  to  redeem.  In  the  present  case 
I  am  spared -the  necessity  of  deciding  the  general  principle;  for,  admitting 
that  parol  evidence  is  admissible  (which  I  am  by  no  means  prepared  to  decide, 
and  I  wish  4;o  iieserw  for  further  consideration),  I  am  of  opinion  that  the  parol 


WHEN  THE  RIGHT  TO  REDEEM  IS  BARRED.  §890, 

evidence  of  the  confessions  and  conversations  of  the  mortgagee,  testified  to  by 
the  witnesses,  is  wholly  unsatisfactory,  too  loose,  and  too  equivocal,  and  too 
infirm  in  its  reach  and  bearing  and  circumstances,  to  justify  any  decree  in  favor 
of  a  redemption.  What  is  this  evidence?  Elisha  Angell  saj's  that  in  1828 
(just  twenty-one  years  after  Aza  Arnold  had  been  in  possession  of  the  estate) 
he  was  employed  by  Aza  Arnold  in  rebuilding  a  saw-mill  on  the  Paget  farm. 
Aza  told  him  that  he  must  charge  it  in  a  separate  account  different  from  any 
other  charges  against  him;  for  the  reason  that  his  brothers'  heirs  had  an  inter- 
est in  that  estate,  and  that  was  a  building  he  built  on  his  own  account.  His  other 
charges  he  had  made  against  Aza.  His  work  on  the  mill  he  charged,  so  much 
per  day,  for  work  on  the  saw-mill.  Upon  being  interrogated  by  the  plaintiff's 
counsel,  as  to  the  conversation,  whether  Aza  named  what  heirs  and  what 
brothers  were  interested  in  the  saw-mill,  he  answered  that  it  was  so  long  ago, 
and  he  had  no  interest  in  the  business,  that  he  could  not  be  positive;  that  his 
words  were,  pretty  much,  that  his  brothers'  heirs  had  an  interest  in  that  estate, 
and  none  in  the  mill;  and  that  he  could  not  say  that  he  named  any  brother. 
Xow,  it  is  plain  that  every  word  of  this  statement  may  ba  true,  and  yet  no 
reference  whatever  have  been  had  to  any  supposed  title  in  his  brother  Jona- 
than's heirs;  for  the  children  and  heirs  of  his  deceased  brother,  Welcome 
Arnold,  had  an  undisputed  title  in  one-third  of  the  Paget  farm. 

§'  890,  Title  to  real  estate  not  to  be  clovded  hy  loose  and  indeterminate  conver- 
sations. 

The  other  witness  is  Jonathan  Arnold.     He  is  one  of  the  heirs  of  Jonathan 
Arnold,  the  mortgagor,  and  of  course  would  be  incompetent  to  give  testimony 
in  the  case  while  he  retained  his  interest  as  such  heir.     After  the  bill  was 
brought,  and  indeed  as  late  as  August,  1836,  he  sold  his  interest  to  his  son,  John 
Iwandaii  Arnold,  as  he  asserts,  for  $50;  and  it  cannot  be  disguised  that,  in  all 
probability,  the  sole  object  of  the  conveyance,  pendeiite  lite,  was  to  qualify 
himself  as  a  witness  in  the  cause.     So  much,  then,  for  his  position  in  the  cause, 
as  to  his  general  credibility  under  such  circumstances.     He  says  that  three  or 
four  years  ago  (that  is  to  say,  about  one  or  two  years  before  Aza  Arnold's 
decease),  he   was   at  the   Paget    farm   and   had    a   conversation    with  Aza 
Arnold,  who  is  his  uncle.     He  asked  his  uncle  if  he  had  bought  the  right  of 
bis  uncle  Jonathan  in  the  farm ;  and  he  told  him  he  had  got  a  deed  of  Thomas 
Arnold  of  his  right,  that  is,  Jonathan's  right;  that  he  Iiad  bought  out  the 
mortgage  right  of  him;  that  he  had  a  warranty  deed,  from  Thomas  Arnold, 
of  Jonathan's  interest  in  the  farm ;  that  he  does  not  recollect  any  other  par- 
ticulars of  the  conversation,  except  what  is  above  stated.     Now,  taking  this 
conversation  together,  it  may  be  true;  and  yet  it  establishes  nothing  beyond 
what  the  deed  from  Thomas  to  Aza  Arnold  upon  its  very  face  imports.     It 
does  not  establish  that  the  title  that  Aza  then  claimed  in  the  premises  was  a 
mere  mortgage  title,  or  that  any  mortgage  was  then  subsisting.     And  if  it  did, 
J  must  say  that  such  loose  and  indeterminate  conversations,  which  I  cannot  but 
suspect  were  designedly  had  with  Aza,  with  a  view  to  being  used  as  testimony 
ajjainst  him,  would  weigh  with  me  very  little  in  a  case  of  this  sort.    No  man 
would  be  safe,  if  upon  such  conversations  his  title  to  real  estate,  as  an  absolute 
owneVy  after  twenty-five  years  of  exclusive  possession,  could  be  thus  cut  down 
to  that  of  a  mere  mortgagee. 

This  is  the  whole  testimony  to  establish  the  right  of  redemption;  for  the 
lesiimony  of  Stephen  Dexter  was  rejected  by  the  court  at  the  hearing,  as  the 
legal  owner  of  the  title,  though  a  trustee  for  the  benefit  of  the  plaintiffs, 
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the  ceatuis  que  trusty  in  the  premises  in  controversy.  It  is  true  that  he  is  made 
a  defendant  in  the  bill;  but  he  cannot  be  treated  otherwise  than  as  a  substan- 
tial plaintiflF,  and,  indeed,  as  the  proper  party  to  redeena.  If,  indeed,  his  testi- 
mony had  been  admissible,  it  would  not,  under  the  circumstances,  have  changed 
in  the  slightest  manner,  in  ray  judgment,  the  posture  of  the  case;  for  I  think 
it  impossible  that  the  conversation  which- he  states  can,  without  straining  (even 
if  its  credibility  were  fully  admitted),  be  interpreted  to  amount  to  a  clear  and 
unequivocal  admission  by  Aza  Arnold,  that  he  then  held  title  to  the  farm  as  a 
mere  mortgagee.  Even  the  witness,  though  put  by  a  cross- interrogatory  to 
that  very  point,  does  not  pretend  to  say  that. 

§  891.  The  answer  of  a  defendant  in  another  suit  not  good  evidence  against 
a  co-defendant 

The  answer  of  Thomas  Arnold  in  the  former  case  of  Dexter  v.  Arnold,  3 
Mason,  284,  in  1822,  was  offered  in  evidence  in  the  present  case,  and  objected 
to  as  evidence  against  all  the  defendants.  Although  I  am  clearly  of  opinion 
that  nothing  contained  in  that  answer  can  be  evidence  against  Aza  Arnold  or 
those  who  claim  title  under  him  to  the  Paget  farm,  yet  it  was  allowed  to  be 
read,  de  bene  esse,  at  the  argument.  I  still  retain  the  same  opinion  of  its  inad- 
missibility; but  as,  in  my  judgment,  nothing  contained  in  it  can  rightfully 
trench  upon  the  title  vested  in  Aza  Arnold,  under  the  deed  of  Thomas  Arnold 
to  him  in  1807,  I  have  not  thought  it  necessary  to  enter  upon  any  general 
argument  to  establish  its  incompetency. 

Upon  the  whole,  my  opinion  is  that  the  bill  ought  to  be  dismissed,  with  costs. 

FOX  V.  BLOSSOM. 
(Circuit  Court  for  Connecticut:  17  Blatchford,  35^356.    1879.) 

Opinion  by  Shipman,  J. 

Statement  of  Facts. —  This  is  a  bill  in  equity,  by  a  mortgagee  out  of  pos- 
session, against  a  prior  mortgagee  and  the  mortgagor  in  possession,  praying 
that  the  prior  mortgage  may  be  decreed  to  be^  canceled,  upon  the  ground  that 
more  than  fifteen  years  prior  to  the  date  of  the  bill  the  mortgagor  paid  the 
notes  secured  by  said  mortgage,  and  that  for  more  than  fifteen  years  the  mort- 
gagee has  had  no  equitable  interest  in  the  land  conveyed  by  said  deed,  and 
that  during  all  said  term  the  mortgagor  has  been  in  full  and  exclusive  posses- 
sion of  said  land,  adversely  to  said  prior  mortgagee,  and  paying  no  interest 
upon  said  mortgage  notes.  The  bill  was  served  October  30,  1877.  Said  prior 
mortgagee  has  brought  a  cross-bill,  praying  for  a  foreclosure  of  his  mortgage. 

On  or  about  June  6,  1854,  Orange  D.  Day  executed  and  delivered  to  Fred- 
erick A.  Blossom  a  mortgage  of  that  date  upon  land  in  Killingly,  in  this  state, 
correctly  described  in  said  bill,  to  secure  five  promissory  notes  of  $1,000  each, 
payable  respectively  in  four,  six,  twelve,  eighteen  and  twenty-four  months 
from  said  date,  with  interest  payable  semi-annually.  Said  mortgage  was  duly 
recorded  on  July  14,  1864,  in  the  town  records  of  Killingly.  No  interest  or 
principal  has  been  paid  upon  said  notes.  In  June,  1855,  Day  acknowledged 
an  indebtedness  to  Blossom  upon  said  notes.  There  was  testimony,  contra- 
dicted by  Day,  that  in  1858  he  also  acknowledged  an  indebtedness  to  Blossom, 
but,  since,  1855,  Day  has  never  admitted  or  acknowledged  an  existing  liability 
to  Blossom,  and  has  never  done  any  act  recognizing  the  continued  existence  of 
the  mortgage,  or  by  which  an  acknowledgment  of  an  existing  liability  could 
be  inferred.    In  December,  1868,  Blossom  brought  against  Day  a  petition  for 
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the  foreclosure  of  said  mortgage,  returnable  before  the  supreme  court  for  Wind- 
ham county,  alleging  the  execution  of  the  mortgage,  and  the  delivery  and  non- 
payment of  the  notes.  To  this  petition  Day  filed  an  answer,  admitting  the 
execution  and  delivery  of  said  notes  and  mortgage  on  June  6,  1854,  and  that, 
before  that  date,  he  owed  Blossom  $4,000,  but  averring  that  said  notes  were 
executed  in  pursuance  of  an  usurious  agreement  in  regard  to  the  forbearance 
of  said  debt,  and  that  said  notes  and  mortgage  were  void,  and  denying  all 
other  allegations  of  said  petition.  The  petition  w<is  withdrawn  during  the 
August  term,  1870.  Blossom  was  then  in  Europe,  where  he  had  been  detained 
by  sickness.  Ever  since  1854  Day  has  been  in  the  exclusive,  uninterrupted  use 
and  occupation  of  said  land,  and,  since  1858  at  least,  has  occupied  said  land 
adversely  to  any  rights  of  Blossom,  and  has  held  the  same,  not  recognizing  any 
title,  equitable  or  otherwise,  existing  in  said  Blossom.  The  mortgage  deed  to 
Blossom  excepts  from  the  covenant  against  incumbrances  ^^a  life  lease  to  my  " 
(the  mortgagor's)  "  mother."  There  never  was  a  lease  to  his  mother,  but  he 
had  executed  a  mortgage  to  William  S.  Day,  upon  condition  that  the  mort- 
gagor should  provide  or  pay  for  his  mother's  (Amy  Day's)  support  during  her 
life.  The  consideration  of  said  Blossom  notes  was  a  good  consideration,  and 
ihey  were  not  usurious.  Prior  to  June  6,  1854,  said  Blossom,  Day,  and  one 
E.  G.  Reynolds,  were  partners  in  the  city  of  New  York,  under  the  name  of 
0.  D.  Da3%  but  the  remaining  allegations  of  the  answer  to  the  cross-bill  of 
Blossom,  in  regard  to  the  purpose  for  which  the  notes  were  given,  and^the  can- 
cellation or  payment  thereof  by  set-olf  or  otherwise,  are  not  affirmatively  found 
to  be  true.     The  testimony  is  contradictory  and  untrustworthy. 

Said  Day,  on  August  27,  1877,  was  justly  indebted  to  John  O.  Fox,  the 
plaintiff,  in  the  sum  of  $3,000,  which  indebtedness  was  evidenced  by  his  prom- 
issory note,  dated  August  11,  1877,  payable  to  said  Fox  three  years  from  said 
date,  with  interest  semi-annually,  and,  to  secure  the  payment  of  said  note, 
mortgaged,  on  said  August  27,  1877,  the  lands  described  in  the  bill,  and  the 
same  lands  mortgaged  to  Blossom.  Said  mortgage  was  duly  recorded.  Fox 
did  not  examine  the  records,  but  was  informed  by  Day,  and  believed,  that  the 
property  was  free  from  incumbrances,  except  the  mortgage  to  William  S.  Day 
for  the  support  of  Amy  Day.  Nothing  has  been  paid  upon  said  note,  either  as 
interest  or  principal.  Day  is  insolvent  and  there  is  no  probability  that  he  ever 
will  pay  tho  note. 

§  892.  The  lapse  of  fifteen,  years  bars  a  mortgagees  right  to  foreclose  in  Con- 
nectieut. 

By  the  law  of  Connecticut,  the  mortgagee's  right  of  foreclosure,  in  a  suit  at 
law  for  the  recovery  of  possession,  is  barred  if  the  mortgagor  has  been  "  per- 
mitted to  remain  in  possession  of  the  premises  for  a  period  of  fifteen  years,  at 
least,  without  payment  during  that  time  of  any  portion  of  the  debt,  or  the  per- 
formance of  any  act  recognizing  the  continued  existence  of  tho  mortgage." 
But  an  acknowledgment  of  the  existence  of  the  debt  by  the  mortgagor  during 
his  ownership,  and  within  fifteen  years  from  the  time  of  bringing  the  bill  for 
foreclosure,  is  sufficient  to  remove  the  bar,  for  such  recognition  of  the  debt, 
as  a  subsisting  debt,  is  a  recognition  of  the  mortgage  as  a  security,  and  prevents 
**the  time  that  had  elapsed  from  being  counted  or  considered  as  any  part  of  the 
fifteen  years'  uninterrupted  possession  necessary  in  order  to  bar  the  mortgagee's 
right  to  bring  ejectment  or  to  foreclose  the  mortgage."  Hough  v.  Bailey,  32 
Conn.,  288;  Jarvis  v.  Woodruff,  22  Conn.,  548;  Haskell  v.  Bailey,  22  Conn., 
569;  Hughes  v.  Edwards,  9  Wheiit.,  489  (§§  919-925,  infra). 
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It  is  useless  to  say  that  Day's  answer  in  the  superior  court  foreclosure  suit 
was  an  acknowledgment  of  the  debt,  for  he  expressly  denied  that  it  was  an 
existing  debt,  and  denied  non-payment  of  the  notes,  and  averred  that  the  mort- 
gage and  notes  were  void. 

§  893,  -4  second  mortgcLges  can  by  suit  have  a  first  mortgage  canceled^  if  it 
has  been  banned  by  fifteen  years^  inaction. 

The  defendant  Blossom  insists,  as  matter  of  law,  that  the  plaintiff  has  no 
right  to  a  decree,  because  he  is  out  of  possession,  and  is  a  mortgagee  whose 
debt  may  be  pai(^  at  maturity.  When  the  mortgagee  ascertains  that  there  is 
an  apparent  but  fictitious  incumbrance  upon  the  mortgaged  land,  and  that  the 
safety  of  his  mortgage  is  important  to  the  safety  of  bis  debt,  he  has  the  same 
right  to  have  his  lien  protected  by  a  court  of  equity  and  relieved  from  prior 
nominal  incumbrances  which  have  been  paid  or  otherwise  satisfied  or  extin- 
guished, which  the  owner  has  to  have  his  title  relieved  from  a  cloud.  The  suit 
is  not  prematurely  brought  because  the  principal  of  the  debt  is  not  due.  Louns- 
bury  V,  Purdy,  18  N.  Y.,  515.  The  principle  upon  which  courts  of  equity  act 
in  the  cancellation  of  invalid  deeds  or  other  invalid  instruments  does  not  depend 
upon  the  particular  interest  or  title  which  is  to  be  protected.  It  is  sufficient  if 
the  plaintiff  has  some  interest  in  or  title  to  the  land  which  is  clouded  with  an 
invalid  lien,  and  that  his  interest  or  title  is  endangered  thereby.  Chipman  r. 
Hartford,  21  Conn.,  488;  Ward  v.  Chamberlain,  2  Black,  430.  The  principle  is 
familiar  and  is  as  clearly  stated  as  anywhere  in  Martin  v.  Graves,  5  Allen,  601. 
*'  Whenever  a  deed  or  other  instrument  exists,  which  may  be  vexatiously  or 
injuriously  used  against  a  party  after  the  evidence  to  impeach  or  invalidate  it 
is  lost,  or  which  may  throw  a  cloud  or  suspicion  over  his  title  or  interest,  and 
he  cannot  immediately  protect  or  maintain  his  right  by  any  course  of  proceed- 
ings at  law,  a  court  of  equity  will  afford  relief  by  directing  the  instrument  to 
be  delivered  up  and  canceled,  or  by  making  any  other  decree  which  justice  and 
the  rights  of  the  parties  may  require." 

The  fact  that  the  plaintiff  is  out  of  possession  does  not  deprive  him  of  the 
right  to  the  benefit  of  a  bill  quia  timet  Martin  v.  Graves,  6  Allen,  601 ;  Chip- 
man  V.  Hartford,  21  Conn.,  488;  Lounsbury  v.  Purdy,  18  N.  T.,  515.  There 
are,  probably,  instances  where  a  claimant  out  of  possession  should  not  obtain 
the  aid  of  a  court  of  equity,  by  a  bill  quia  timet^  to  establish  his  right  to  a  legal 
title  and  to  the  possession,  against  a  defendant  in  possession  with  an  apparently 
valid  legal  title;  but  the  case  of  a  mortgagee  who  claims  that  another  mort- 
gage of  record  is  functus  officio^  and  has  been  extinguished,  both  parties  being 
out  of  possession,  is  not  of  such  a  character.  Let  there  be  a  decree  that  the 
mortgage  to  Blossom  constitutes  no  lien  upon  the  lands  named  therein,  and 
that  said  lands  are  freed  from  said  nominal  incumbrance,  and  that  the  cross-bill 
is  dismissed. 

§  894.  Twent J  years*  possession  by  the  mortgagee  without  an  account  or  acknowledgment 
of  the  mortgage  is  a  bar  to  redemption.  Dexter  v,  Arnold,  1  Sumn.,  109  (§§  814-890).  See 
§§  885-891. 

§  895.  Aoknowledgments  by  the  mortgagor  after  a  sale  by  him  do  not  affect  purchasers 
under  him.    Ibid. 

§  S96.  An  acknowledgment  by  the  mortgagee  in  an  answer  to  a  biU  in  equity  between  other 
parties  of  a  subsisting  mortgage  is  a  sufficient  acknowledgment  to  allow  a  redemption. 
Ibid, 

g  897.  Twenty  years*  possession.—  A  mortgagor  cannot  redeem  after  a  lapse  of  twenty 
years  after  forfeiture  and  possession,  no  interest  having  been  paid  in  the  mean  time,  and  no 
circumstances  appearing  to  account  for  tlie  neglect.    Slicer  v.  Bank  of  Pittsburg,*  16  How., 
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571 ;  Amory  t?.  Lawrence,  3  Cliff.,  528  (g§  948-d57);  Cromwell  v.  Bank  of  Pittsburg,*  2  Wall. 
Jr..  560. 

§  898.  A  mortgagee  will  not  be  permitted,  in  equity,  to  set  up  an  adverse  possession  to  bar 
the  title  of  his  mortgagor,  or  of  purchasers  under  him,  to  redeem,  unless  that  possession  has 
been  for  twenty  years,  and  thus  has  constituted  an  equitable  bar  from  lapse  of  time.  Gk>r- 
don  V.  Hobart,  2  Sumn.,  408. 

§  899.  Tlie  statute  of  limitations  does  not  run  in  favor  of  a  grantee  in  a  deed  absolute  on 
its  face,  but  intended  to  be  a  mortgage.  His  possession  is  not  adverse.  Baboock  v,  Wyman, 
19  How.,  280  (§§  478-482} ;  affirming  Wyman  v,  Babcock,*  2  Curt.,  886. 

§  900.  After  twenty  years*  possession  by  a  mortgagee,  the  mortgagor's  right  of  redemption 
is  barred.     Brobst  v.  Brock,  10  Wall.,  519  (§§  697-705). 

§  901.  But  as  against  a  mortgagee  in  possession  a  lapse  of  more  than  twenty  years  raises 
no  presumption  that  the  mortgage  has  been  paid  and  his  rights  extinguished.    Ibid. 

§  903.  Twenty  years'  possession  under  a  de  facto  foreclosure  is  a  bar  to  redemption,  though 
the  proceedings  were  irregular,  unless  the  mortgagor  shows  circumstances  which  repel  the 
presumption  of  title  in  the  mortgagee.    Slicer  v.  Bank  of  Pittsburg,*  10  How.,  571. 

XXII.  When  the  Right  to  Foreclose  is  Barbed. 

SuiiVART — Equity  adopts  statutes  of  limitations,  §§  903-906.— JVcawTnpfion  of  release  re- 
peUed  by  evidence  of  recognition  of  mortgage^  §  907. —  Purchaser  with  notice,  %%  908,  909. 

§  90S.  Statutes  of  limitation  have  been  adopted  by  courts  of  equity  as  fixing  the  time 
within  which  rights  may  be  enforced  in  equity  upon  similar  demands.  Cleveland  Insurance 
Co.  r.  Reed,  §§  910-918. 

g  904.  State  statutes  of  limitation  are  enforced  in  the  United  States  courts  as. rules  of  prop- 
erty.   Ibid, 

§  905.  Statutes  of  limitation  affect  the  remedy,  not  the  contract.    Tbid. 

%  99tt.  A  court  of  equity  will  refuse  to  lend  its  aid  to  stale  demands.    Ibid, 

§  907.  While  a  mortgage  is  presumed  to  have  been  paid  or  released  after  the  mortgagor  has 
been  allowed  to  retain  possession  for  a  length  of  time,  yet  this  presumption  may  be  repelled 
by  circumstances  showing  a  recognition  of  the  mortgage  by  the  mortgagor,  such  as  payment 
of  interest,  a  promise  to  pay,  or  an  acknowledgment  of  the  mortgage  as  an  existing  lien  or 
the  like.     Hughes  v.  Edwards,  §§  919-925. 

§  908.  A  purchaser  from  the  mortgagor  with  actual  or  constructive  notice  of  the  incum- 
brance stands  in  no  better  position  than  the  mortgagor  himself.    Ibid, 

%  909.  A  purchaser  of  mortgaged  lands,  with  notice,  cannot  have  the  value  of  his  improve- 
ments first  deducted  from  the  proceeds  of  the  sale.  They  are  liable  to  the  payment  of  the 
mortgage  debt.    Ibid. 

[NoTis.'  See  g§  926-935.] 

CLEVELAND  INSURANCE  COMPANY  v.  REED. 
(District  Court  for  Wuconsm:  1  Bissell,  180-192.    1857.) 

Opinion  by  Miller,  J. 

Statement  of  Facts. —  This  is  a  bill  filed  in  February,  1856,  against  George 
Reed  and  wife,  James  II.  Sogers,  and  the  Milwaukee  &  Mississippi  Railroad 
Company,  to  forclose  a  mortgage  for  $22,000  executed  by  George  Reed  and  wife 
to  complainant,  dated  February  10,  1S37,  and  recorded  in  April  of  the  same 
year,  covering  certain  lots  in  Finch's  addition  to  Milwaukee,  and  thirty-six 
acres  of  land  in  the  county  of  Milwaukee.  Reed  answers,  admitting  the  exe- 
cotioa  of  the  mortgage,  and  thai  the  same  is  due  and  unpaid,  and  pleads  a  dis- 
cbarge under  the  bankrupt  law  of  the  United  States  in  December,  1842. 
Rogers,  in  his  answer,  says  that  he  is  the  owner  in  fee-simple  of  the  property 
in  Finch's  addition,  and  of  which  he  had  been  in  the  full  and  actual  possession 
as  owner  for  nineteen  years;  that  he  has  resided  in  Milwaukee  constantly, 
where  he  could  at  all  times  be  found ;  that  he  has  been  in  the  actual  occupation 
of  the  land  for  more  than  ten  years  since  the  right  of  action  on  the  mortgage 
accmad,  and  before  the  commencement  of  this  suit,  and  that  the  right  of  action 
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is  barred  by  the  statate  of  limitations  of  this  state.  He  further  says  that  the 
property  in  Finch's  addition  was  and  still  is  the  property  cf  Curtis  Eeed,  and 
that  neither  George  Reed  nor  the  complainant  ever  had  any  title  to  or  equitable 
lien  or  claim  upon  it;  that  George  Reed  never  had  any  business  transactions 
with  complainant,  except  through  Edmund  Clark,  the  president  and  owner  of 
the  controlling  interest  of  the  capital  stock;  that  George  Reed,  on  the  10th  of 
February,  1837,  as  the  attorney  in  fact  of  Curtis  Reed,  and  by  virtue  of  a  power 
of  attorney  to  sell  and  lease,  dated  June  23,  1836,  conveyed  the  property  by 
warranty  deed  to  Clark,  who  at  the  same  time  reconveyed  by  quitclaim  to 
George  Reed  for  the  nominal  consideration  of  $30,000,  and  he  then  executed 
these  notes  and  mortgage  to  complainant;  the  whold  being  one  transaction,  in 
the  absence  of  and  without  the  knowledge  or  consent  of  Curtis  Reed,  and  with 
intent  to  defraud  him. 

Rogers  also  sets  forth  that  Curtis  Reed,  prior  to  the  execution  of  above  in- 
struments, gave  two  mortgages  upon  these  premises  to  one  Nathaniel  Finch, 
which  were  recorded  prior  to  the  mortgage  to  complainant,  and  assigned  to 
him,  Rogers,  before  maturity,  and  afterwards  foreclosed  in  the  territorial  dis- 
trict court,  and  the  land  was  sold  to  him,  and  the  sale  duly  confirmed.  He 
also  claims  title  by  deed  from  the  assignee  of  George  Reed,  and  under  tax  deeds, 
and  insists  that  the  cause  of  action  is  stale,  and  should  not  be  enforced  in  equity ; 
that  it  is  nowhere  stated  in  the  bill  that  the  money  claimed  to  have  been  loaned 
was  a  part  of  the  capital  stock  of  the  company,  and  that  the  charter  of  the 
company  gave  it  no  power  to  deal  in  real  estate,  or  to  loan  money  other  than 
its  corporate  funds,  for  which  reason  the  mortgage  is  void;  that  the  company 
has  long  since  ceased  to  exist;  and  that  the  transaction  is  usurious,  and  the 
conveyance  and  mortgage  were  a  device  to  avoid  the  usury  laws.  Everything 
connected  with  the  transaction  excludes  the  idea  that  the  mortgage  is  upon  any 
land  in  that  section  but  Curtis  Reed's.  The  purchase  by  Rogers  of  George 
Reed's  interest  in  the  section  of  land,  at  his  assignee's  sale,  does  not  aflfect  this 
mortgage.  George  Reed's  bankruptcy  and  the  proceedings  and  sale  under  it 
have  nothing  whatever  to  do  with  this  case,  so  far  as  Rogers  is  concerned.  The 
return  of  this  debt  by  George  Reed,  in  the  schedule  annexed  to  his  petition  in 
bankruptcy,  cannot  in  any  way  aflfect  the  interests  or  rights  of  Curtis  Reed  or 
Rogers  in  regard  to  the  mortgage  or  the  mortgaged  premises.  This  mortgage 
was  a  security  for  money  loaned,  and  the  insurance  company  had  authority  by 
its  charter  to  take  security  for  money  loaned,  as  part  of  its  capital. 

§  910.    U»ury^  to  he  available  as  a  defense^  must  he  specially  pleaded. 

Clark  testifies  that  the  amount  paid  Reed  was  entered  on  the  books  of  the 
company,  as  paid  by  it;  that  he  made  the  arrangements  with  Reed  after  con- 
sulting some  of  the  directors;  that  $11,000,  part  in  cash  and  part  in  paper,  was 
the  true  sum  advanced,  the  other  $11,000  being  simply  a  guaranty  that  the 
mortgaged  premises  would  be  worth  the  amount  when  the  notes  should  be- 
come payable;  that  a  private  note  of  $3,000  was  given  by  Reed  as  a  penalty 
to  insure  the  punctual  payment  of  the  notes.  The  notes  were  given  in  Ohio, 
and  were  made  payable  in  New  York.  The  pleadings  do  not  authorize  the 
court  to  inquire  into  the  subject  of  usury;  they  are  altogether  too  indefinite 
and  uncertain.  Usury  must  be  specially  pleaded,  and  the  evidence  must  'sus- 
tain the  plea. 

§911.  A  power  of  attorney  to  sell  land  cannot  he  used  hy  the  attorney  so  as  to 
acquire  title  adverse  to  or  exclusive  of  his  jridncipal. 

The  whole  transaction  appears  to  have  been  a  desperate  device  of  George 


WHEN  THE  RIGHT  TO  FORECLOSE  IS  BARRED.  g§  912-r914. 

Eee.l  to  make  a  raise  of  money,  and  an  unwarrantable  scheme  of  Clark  to 
emburrass  a  customer.  It  is  certain  that  George  Keed  could  not  use  the  power 
of  attorney  so  as  to  acquire  title  adverse  to  or  exclusive  of  his  principal,  Curtis 
Eeed.  The  mortgage  is  in  equity  the  mortgage  of  Curtis  Reed,  though  the 
notes  are  at  law  George  Keed's  personal  obligations. 

§  912.    WheOier  a  power  to  sell  includes  the  power  to  mortgage, 

A  power  to  sell  lands  usually  includes  a  power  to  mortgage,  but  a  mortgage 
under  such  a  power  for  a  greater  sum  than  is  actually  loaned  ma}''  be  repudiated 
by  the  principal.  Curtis  Reed  might  have  required  the  cancellation  of  the 
conveyances  and  mortgage,  at  all  events  upon  payment  of  the  sum  loaned.. 
Bat  Rogers  is  a  stranger  to  the  transaction,  and  he  cannot  make  the  objection 
to  the  validity  of  the  mortgage.  He  can  only  cause  inquiry  to  be  made  of  its 
true  consideration,  if  it  is  a  lien  on  his  land.  McCarty  v.  Van  Dalfsen^  5  Johns., 
43;  Childs  v.  Digby,  24  Penn.  St.,  23.  Rogers  became  the  assignee  of  the  two 
mortgages  of  Curtis  Reed  to  the  Finches,  dated  in  April,  1836.  In  pursuance 
of  decrees  of  the  district  court  for  Milwaukee  county,  at  the  suit  of  Rogers 
against  Curtis  Reed,  Edmund  Clark  and  others,  the  mortgaged  premises  were 
sold  in  satisfaction  of  those  mortgages  to  Rogers,  and  a  deed  was  made  to  him 
of  the  premises  by  the  master,. according  to  the  order  of  confirmation  of  the 
sales.  Those  mortgages  being  prior  liens,  Rogers  became  the  purchaser  of  the 
legal  title.  The  mortgage  in  suit  is  dated  in  February,  1837,  and  is  of  Curtis 
Reed's  equity  of  redemption  merely.  An  ejectment  would  not  lie,  at  the  suit 
of  this  mortgagee,  against  Rogers,  the  owner  of  the  legal  title.  The  only 
remedy  of  the  complainant  is  by  bill  in  equity  for  the  sale  of  the  mortgaged 
premises,  which  is  this  bill,  or  for  redemption,  and  the  subject-matter  is  of  the 
peculiar  and  exclusive  jurisdiction  of  a  court  of  equity. 

§  913.  This  court  will  administer  statutes  of  limitation  of  the  state  as  rules 
of  property. 

At  the  date  of  this  mortgage  there  was  no  statute  limiting  suits  in  equity. 
An  act  went  into  force  in  the  month  of  January,  1839,  that  *'  bills  for  relief  in 
case  of  the  existence  of  a  trust  not  cognizable  in  the  courts  of  common  law, 
and  in  all  other  cases  not  herein  provided  for,  shall  be  filed  within  ten  years 
after  the  cause  thereof  shall  accrue,  and  not  after."  This  limitation  was  con- 
tinued in  the  state  statutes  of  1849,  and  is  now  in  full  force.  This  mortgage 
is  dated  February  10,  1837.  The  first  note  is  payable  in  twelve  months,  the 
second  in  eighteen  months,  and  the  third  in  two  years.  When  the  act  of  lim- 
itations went  into  force  the  cause  of  action  had  accrued.  This  court  will  ad- 
minister statutes  of  limitation  of  the  state  as  rules  of  property.  I  shall 
proceed  to  inquire  whether  the  statute  is  applicable  to  this  case. 

§  914.  The  Wisconsin  statute  of  limitation  applies  to  causes  of  action  accrued 
at  the  time  of  its  enactm£nL 

This  case  is  one  of  the  '^  cases  not  provided  for "  in  the  statute.  If  the 
word  hereafter  had  been  inserted  in  the  statute  {sis  in  similar  laws  of  some  of  the 
states)  so  that  it  would  read  "  hereafter  accrue,"  the  question  would  be  relieved 
of  doubt.  The  statute  seems  to  direct  the  attention  to  such  causes  of  action 
as  shall  accrue,  and  not  to  those  that  have  then  accrued.  The  supreme  court 
of  this  state  has  applied  this  statute  to  causes  of  action  accrued  at  the  time  of 
its  enactment.  Fullerton  v.  Spring,  3  Wis.,  667;  Parker  v.  Kane,  4  Wis.,  1. 
This  statute  was  copied  from  the  statute  of  the  state  of  New  York.  In 
that  state  a  contrary  application  of  the  statute  was  made  in  Williamson  v. 
Field|  2  Sand.  Cb.,  533,  and  cases  cited.    In  those  cases  the  general  rule  is 
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announced,  that  no  statute  is  to  have  a  retrospect  beyond  the  time  of  its 
commencement,  and  to  aflFect  vested  rights,  unless  expressly  so  declared 
But  in  the  subsequent  case  of  Spoor  v.  Wells,  3  Barb.  Ch.,  199,  it  is  de- 
cided that  an  equitable  claim,  upon  which  a  bill  in  chancery  could  have  been 
filed  previous  to  the  time  when  the  statute  first  took  effect,  and  when  the 
complainant  was  under  no  disability,  is  barred  by  the  provisions  of  the  statute 
at  the  expiration  of  ten  years  after  the  statute  went  into  operation.  The  stat- 
ute of  the  state  of  Massachusetts,  in  its  general  provisions  as  to  claims  that 
shall  accrue,  is  the  same  as  the  statutes  of  New  York  and  of  Wisconsin,  and  a 
similar  application  is  there  made.  Smith  v.  Morrison,  22  Pick.,  430.  The 
legislature  of  the  state  of  Mississippi  passed  an  act,  in  the  month  of  February, 
1844,  that  judgments  rendered  before  the  passage  of  the  act  in  any  other  state 
of  the  Union  should  be  barred,  unless  suit  was  broucrht  thereon  within  two 
years  after  the  passage  of  the  act.  In  the  case  of  the  Bank  of  Alabama  v. 
Dalton,  9  How.,  522,  it  is  decided  by  the  supreme  court  of  tlie  United  States 
that  the  act  could  be  pleaded  in  bar  to  an  action  on  a  judgment  rendered  in  the 
state  of  Alabama  one  year  previous  to  its  passage,  and  that  the  constitution 
of  the  United  States  did  not  prohibit  that  legislation  as  a  law  impairing  the 
obligation  of  contracts.  The  time  and  manner  of  the  operation  of  statutes  of 
limitations  generally  depend  on  the  sound  discretion  of  the  legislature.  Cases, 
though,  may  occur  where  the  provisions  of  a  law  may  be  so  unreasonable  as 
to  amount  to  a  denial  of  right,  and  call  for  the  interposition  of  the  court. 

§  915,  Construction  of  statutes  of  limitation;  authorities  cited  and  com- 
merited  upon, 

A  statute  of  limitations  aflfects  the  remedy,  not  the  contract,  where  a  reason- 
able time  is  given  for  bringing  suit  on  existing  demands.  Jackson  v.  Lamphire, 
3  Pet.,  280  (Const.,  §§1845-48);  Sturges  v,  Crowninshield,  4  Wheat.,  122 
(Const.,  §§  1937-39);  Bronson  v.  Kinzie,  1  How.,  311  (Const.,  §§  1650-55);  Mc- 
Cracken  v.  Hay  ward,  2  How.,  608  (Const.,  §§  1656-58);  Lewis  v.  Lewis,  7  How., 
776;  McElmoyle  v,  Cohen,  13  Pet.,  312;  Call  v.  Hagger,  8  Mass.,  423;  Holyoke 
V,  Haskins,  5  Pick.,  20;  Smith  v.  Morrison,  22  Pick.,  430;  Morse  v.  Goold,  1 
tern.,  281.  In  Ross  v,  Duval,  13  Pet.,  45,  the  court  remarks:  "  It  is  a  sound 
principle  that  where  a  statute  of  limitations  prescribes  the  time  within  which 
suits  shall  be  brought  or  an  act  done,  and  a  part  of  the  time  has  elapsed^  effect 
may  be  given  to  the  act,  and  the  time  yet  to  run,  being  a  reasonable  part  of 
the  whole  time,  will  be  considered  the  limitation  in  the  mind  of  the  legislature 
in  such  cases."  From  a  careful  examination  of  the  case  of  Murray  v.  Gibson, 
15  How.,  421,  it  will  appear  that  the  decision  does  not  conflict  with  the  pre- 
vious decisions  of  the  court.  The  act  of  the  state  of  Mississippi,  passed  in 
March,  1846,  as  an  amendment  to  the  limitation  law  of  the  state,  provided 
that  "  no  record  of  any  judgment  recovered  in  any  court  of  record  without  the 
limits  of  the  state  against  any  person  who  was  at  the  time  of  the  commence- 
ment of  the  suit  on  which  the  judgment  is  founded,  or  at  the  time  of  the 
rendition  of  such  judgment,  a  citizen  of  this  state,  shall  be  received  as  evidence 
to  charge  such  citizen,  after  the  expiration  of  three  years  from  the  time  of  the 
rendition  of  such  judgment  without  the  limits  of  this  state."  The  declaration 
was  in  debt  on  a  judgment  rendered  in  the  state  of  Louisiana,  in  the  month  of 
November,  1844.  By  the  literal  terms  of  the  act  the  rights  of  a  judgment 
creditor  seem  to  be  made  dependent,  not  on  his  diligence  in  the  institution  or 
prosecution  of  his  suit,  but  upon  the  trial  of  the  action  on  his  judgment,  which  is 
an  event  over  which  he  has  no  control.    The  peculiar  language  of  the  act,  if 
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taken  in  its  literal  acceptation,  might  suggest  a  serious  doubt  as  to  the  com- 
patibility of  its  provision  with  the  principles  of  common  right,  or  with  the 
federal  constitution.  For  these  reasons  the  courts  construed  the  law  to  relate 
to  the  time  of  bringing  the  suit  and  not  to  the  time  of  offering  the  record  in 
evidence  at  the  trial,  and  also  confined  its  operation  to  judgments  rendered  in 
other  states  after  its  date.  In  addition  to  these  reasons  the  law  of  the  same 
state  as  then  existing,  and  on  which  the  case  of  the  Bank  of  Alabama  v.  Dal- 
ton  was  ruled,  was  applicable  to  the  case  of  Murray  v.  Gibson,  and  would  have 
barred  it  if  pleaded.  The  court  applied  the  law  to  judgments  rendered  after 
its  date,  to  prevent  the  injustice  intended  by  the  legislature,  of  excluding  judg- 
ment records  at  the  trial.  The  court  remarks,  ''That  laws  should  be  so  con- 
strued as  not  to  allow  a  retroactive  operation  where  this  is  not  required  by 
express  command,  or  by  necessary  or  unavoidable  implication.  Especially 
should  this  rule  of  interpretation  prevail  when  the  effect  and  operation  are  de- 
signed apart  from  the  intrinsic  merits  of  the  rights  of  parties  to  restrict  the 
operation  of  those  rights." 

This  bill  was  filed  nineteen  years  after  the  date  of  the  mortgage,  seventeen 
years  after  the  whole  cause  of  action  had  accrued,  and  sixteen  years  and  five 
months  after  the  statute  of  limitations  went  into  force.  The  complainant  was 
under  no  legal  disability,  and  might  have  brought  suit  before  the  ten  years 
prescribed  by  the  law  had  expired.  I  am  of  the  opinion  that  this  case  should 
be  considered  as  barred  by  the  statute,  but  it  is  not  essential  to  the  proper  dis- 
position of  the  case  that  the  bill  be  dismissed  on  this  ground. 

§  91 6.  A  court  of  equity  wiU  refuse  to  lend  its  aid  to  stale  demands. 

In  the  year  1840  the  sales  to  Eogers,  in  the  foreclosure  of  the  Finch  mort- 
gages, were  confirmed,  and  deeds  were  executed  and  delivered  when  he  went 
into  }x>ssession.  Clark  testified  that  ''I  think  I  first  began  to  look  after  his 
real  estate  in  1841  or  '42.  We  got  a  man,  who  was  going  up  there,  to  look  into 
it  and  he  came  back  with  rather  a  poor  story.  I  first  learned  that  James  H. 
Eogers  was  in  possession  of  the  property  ten  years  ago,  perhaps  more.  I 
wrote  to  some  gentlemen  in  Milwaukee,  and  they  wrote  me  that  Rogers  was  in 
possession,  claiming  title.  The  information  which  John  W.  Allen  gave  us, 
whom  we  requested  to  look  after  our  interests  in  Milwaukee,  and  who  went 
there,  was,  that  the  thirty-six  acres  embraced  in  the  mortgage  had  been  fore- 
closed and  sold  on  a  previous  mortgage,  and  that  the  twenty  acres  in  Finch's 
addition,  embraced  in  the  same  mortgage,  had  been  sold  at  several  tax  sales, 
aad  that  it  was  not  then  valued  at  over  $10  per  acre.  This  statement  was 
made  in  1841  or  '42.  This  Mr.  Allen  was  the  first  president  and  a  stockholder 
in  the  Cleveland  Insurance  Company."  Eogers  has  continued  in  actual  posses- 
sion, and  has  paid  the  taxes  mostly  by  suffering  the  property  to  be  sold,  and 
then  taking  deeds,  and  has  made  valuable  inprovements.  The  property  has 
become  very  valuable,  not  from  any  labor,  expenditure,  or  exertion  of  the  com- 
plainant. It  is  the  policy  of  this  new  state  that  titles  should  be  quieted.  The 
growth  and  improvement  of  the  state  requiring  this  policy,  the  legislature 
have  wisely  limited  the  time  for  bringing  ejectments  to  ten  years.  Clark,  the 
controlling  officer  of  the  insurance  company,  had  notice  by  his  agent  and  a 
stockholder  of  the  company,  that  Rogers  was  in  possession  fifteen  years  before 
this  bill  was  filed.  From  these  facts  this  bill  should  not  be  maintained  at  this 
late  day.  From  the  delay  in  bringing  suit  after  the  notice  that  Eogers  was  in 
possession,  claiming  title  to  the  land  not  considered  worth  the  costs  of  a  suit, 
the  claim  may  be  considered  as  abandoned  or  stale.    In  this  respect  this  case 
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somewhat  resembles  the  case  of  McKaight  v.  Taylor,  1  How.,  161,  in  which  it 
was  remarked  by  the  court:  *'In  relation  to  this  claim  it  appears  that  nine- 
teen years  and  three  months  were  suffered  to  lapse  before  any  application  was 
made  for  the  execution  of  the  trust  by  which  it  had  been  secured.  No  reason 
is  assigned  for  this  delay,  nor  is  it  alleged  to  have  been  occasioned  in  any 
degree  by  obstacles  thrown  in  the  way  by  the  appellant.  ...  If,  indeed, 
the  suit  had  been  postponed  a  few  months  longer,  twenty  years  would  have 
expired,  and  in  that  case,  according  to  the  whole  current  of  authorities,  the 
debts  in  the  schedule  would  all  have  been  presumed  to  be  paid.  But  we  do 
not  found  our  judgment  upon  the  presumption  of  payment,  for  it  is  not  merely 
on  the  presumption  of  payment,  or  in  analogy  to  the  statute  of  limitations, 
that  a  court  of  chancery  refuses  to  lend  its  aid  to  stale  demands.  There  must 
be  conscience,  good  faith,  and  reasonable  diligence,  to  call  into  action  the  pow- 
ers of  the  court.  In  matters  of  account,  where  they  are  not  barred  by  the 
act  of  hmitations,  courts  of  equity  refuse  to  interfere  after  a  considerable  lapse 
of  time,  from  considerations  of  public  policy,  and  from  the  difficulty  of  doing 
entire  justice  when  the  original  transactions  have  become  obscure  by  time  and 
the  evidence  may  \)q  lost.  The  rule  upon  this  subject  must  be  considered  as 
settled  by  the  decision  of  this  court  in  the  case  of  Piatt  v,  Vattier,  9  Pet.,  405 ; 
and  that  nothing  can  call  a  courji  of  chancery  into  activity  but  conscience,  good 
faith  and  reasonable  diligence,  and  where  these  are  wanting,  the  court  is  pas- 
sive and  does  nothing,  and  therefore,  from  the  beginning  of  equity  jurisdiction, 
there  was  always  a  limitation  of  suit  in  that  court."  The  demand  is  not  to  be 
favored,  even  for  the  amount  actually  loaned,  on  account  of  the  circumstances 
attending  the  negotiations,  and  for  the  reason  of  the  delay  in  either  redeeming 
the  land  from  Rogers,  or  instituting  proceedings  for  such  redemption.  In  this 
case,  on  the  part  of  the  complainant,  there  is  a  want  of  conscience,  of  good 
faith,  and  of  reasonable  diligence,  and  upon  the  principle  and  spirit  of  the 
statute  of  limitations,  and  also  of  the  policy  of  the  country,  this  claim  should 
not,  at  this  late  day,  be  enforced  in  a  court  of  equity  against  Rogers. 

This  suit  was  sought  to  be  maintained,  on  the  ground  that  the  equity  of  re? 
demption  of  the  Cleveland  Insurance  Company  was  not  barred  by  the  fore- 
closure of  the  Finch  mortgages,  as  it  was  not  made  a  party  defendant  on  the 
record  of  those  cases.  If  this  complainant  had  been  nominally  made  a  defend- 
ant in  those  cases,  there  would  be  no  doubt  of  its  foreclosure  by  those  decrees 
of  all  equity  of  redemption  as  a  subsequent  mortgagee,  even  if  the  proceeding 
bad  been  against  it,  by  a  newspaper  publication  of  a  rule  to  appear  and  plead, 
answer  or  demur,  according  to  the  statute.  Why  Edmund  Clark  was  made  a 
defendant  and  the  Cleveland  Insurance  Company  was  omitted  cannot  be  ac- 
counted for,  unless  from  the  nature  of  the  several  conveyances  and  the  active 
agency  of  Clark  in  the  negotiation  it  was  supposed  that  the  mortgage  was  taken 
nominally  in  the  name  of  the  company  for  his  use.  In  the  whole  business  the 
name  of  the  company  onlj^  appears  as  payee  of  the  notes  and  as  mortgagee. 
The  business  was  transacted  by  Clark  without  authority  from  the  directors  of 
the  company,  by  a  vote  of  the  corporate  body.  There  is  no  pretense  that  the 
directors  entered  on  the  minutes  or  records  of  the  corporation  any  resolution 
or  order  authorizing  Clark  to  consummate  the  negotiation  by  those  deeds  to 
and  from  himself,  and  to  take  the  mortgage  in  the  name  of  the  company  for 
double  the  sum  actually  loaned.  Clark  swears  "  that  he  did  not  know  whether 
it  was  the  funds  of  the  company  or  his  own  funds  that  were  advanced  to  Reed, 
and  also,  that  if  the  company  would  not  advance  the  money  he  would."    From 
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a  subsequent  examination  of  the  books  of  the  company  and  of  memoranda,  it 
may  be  inferred  that  the  money  advanced  was  the  funds  of  the  corporation. 
But  be  this  as  it  may,  Olark  was  the  president  of  the  company,  the  owner  of 
the  principal  part  of  the  stock,  and  the  business  man  of  the  company.  Under 
these  circumstances,  it  was  quite  convenient  for  him  to  take  a  mortgage  in  the 
name  of  the  corporation  to  secure  a  debt  of  his  own,  particularly  in  such  an 
unconscientious  transaction.  He  had  the  controlling  power  of  the  company. 
If  he  consulted  the  directors  it  was  but  mere  matter  of  form.  He  was  the 
company  for  all  business  purposes,  and  he  testifies  tliat  he  and  the  company 
had  notice  by  their  agent,  one  or  two  years  after  the  sale  to  Rogers,  that  he. 
Sogers,  was  in  possession  of  the  mortgaged  premises  claiming  title. 

§  917.  Effect  of  omission  to  insert  a  subsequent  mortgagee  as  nominal  defend- 
ant to  a  suit  for  tlie  foreclosure  of  a  prior  mortgage. 

If  Rogers  was  claiming  title,  either  by  virtue  of  his  purchase  under  the  de- 
crees of  foreclosure  of  the  Finch  mortgages,  or  by  purchase  at  sales  for  taxes, 
it  was  the  duty  of  the  Cleveland  Insurance  Company,  by  its  officers  or  agents, 
upon  the  receipt  of  the  notice,  to  have  redeemed  the  land  from  those  sales. 
They  at  the  same  time  had  notice  that  the  land  was  not  considered  worth  over 
$10  per  acre,  which  would  not  warrant  the  expenses  and  disbursements  re- 
quired for  redemption.  Under  these  circumstances,  it  would  not  be  equitable 
or  just  to  decree,  at  this  late  day,  after  the  land  had  become  valuable,  that 
Rogers'  title  and  possession  should  be  disturbed  for  the  mere  omission  of  the 
Cleveland  Insurance  Company  as  a  nominal  defendant  in  the  bills  and  proceed- 
ings to  foreclose  prior  mortgages.  If  the  Finch  mortgages  had  been  fore- 
closed by  a  newspaper  advertisement  and  sale,  in  pursuance  of  authority  in 
the  mortgages,  the  Cleveland  Insurance  Company  would  have  been  entitled  by 
law  to  redeem  within  two  years.  By  the  law  then  in  force,  the  mortgagor  had 
two  years-  time  to  redeem  from  such  sale,  and  "  any  person  to  whom  a  subse- 
quent mortgage  may  have  been  executed  shall  be  entitled  to  the  same  privilege 
of  redemption  to  the  mortgaged  premises  that  the  mortgagor  might  have  had, 
or  of  satisfying  the  prior  mortgage,  and  shall  by  such  satisfaction  acquire 
all  the  benefits  to  which  such  prior  mortgagee  was  or  might  be  entitled."  And 
the  law  directs  that  if  the  mortgaged  premises  so  sold  shall  not  be  redeemed, 
the  officer  making  such  sale  shall  make  a  deed  to  the  purchaser.  And  if  there 
is  an  overplus  of  purchase  money  on  hand,  it  shall  be  retained  for  subsequent 
incumbrances. 

§  918.  In  the  absence  of  laws  limiting  suits  in  equity  the  laws  of  limitation 
as  to  similar  demands  in  courts  of  law-  are  considered  as  proper  rules  to  be  ob- 
served in  courts  of  chancery. 

In  the  proceedings  in  court  to  foreclose  the  Finch  mortgages,  Clark,  as  a  non- 
resident not  served  with  process,  was  entitled  by  law  to  three  years'  time  to 
come  in  and  petition  the  court  to  open  the  decree  as  to  him,  for  the  use  of  the 
insurance  company.  But,  by  the  law,  if  such  application  be  not  made,  the  de- 
cree shall  be  adjudged  to  be  confirmed,  which  confirmation  shall  have  relation 
to  the  time  of  making  the  decree.  And  by  law,  land  sold  under  execution  was 
redeemable  by  the  owner  within  two  years  after  the  sale,  and  a  creditor  by 
judgment  or  decree  could  acquire  the  interest  of  the  purchaser  within  three 
months  after.  These  several  laws  are  rules  of  property,  strictly  observed,  as 
to  time,  in  all  cases,  and  they  are  also  laws  of  limitation.  They  fully  demon- 
strate the  policy  of  the  state  in  regard  to  sales  of  land  for  the  payment  of  debts. 
In  the  absence  of  laws  limiting  suits  and  proceedings  in  equity,  the  laws  of 
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limitatioQ  as  to  similar  demands  in  courts  of  law  are  considered  as  rales  proper 
to  be  observed  in  courts  of  chancery.  From  analogy  to  these  laws,  it  is  ques- 
tionable whether  a  subsequent  mortgagee,  not  named  as  a  party  in  a  bill  to 
foreclose  a  prior  mortgage,  shall  be  allowed  to  redeem  after  two  years.  I  am 
aware  that  the  opinion  prevails  that  such  redemption  cannot  be  denied,  as  the 
person  claiming  it  was  no  party  to  the  proceedings  in  court.  The  opinions  of 
some  courts  favor  this  idea.  But  in  several  of  the  states  a  proceeding  in  court, 
and  a  decree  against  the  prior  mortgagor  and  terre  tenant  are  sufficient  to  bar 
all  subsequent  incumbrances.  The  proceedings  in  court  are  open;  the  adver- 
tisement and  sale  are  supposed  to  be  known  to  all  persons  interested,  who 
should  attend  the  sale  and  bid  up  the  property  to  cover  their  liens. 

Every  person  is  expected  to  look  after  his  mortgages  and  liens  within  a  rea- 
sonable time.  But  whether  a  subsequent  mortgagee  should  be  limited  in  equity 
to  redeem  within  two  years,  by  analogy  to  the  statute  referred  to,  I  need  not 
now  determine.  But  that  he  should  redeem  within  a  reasonable  time,  there  is 
no  doubt.  The  company,  through  its  officers  and  agents,  had  notice  of  Rogers' 
possession  under  claim  of  title,  and  the  land  should  have  been  redeemed  from 
the  sale  within  the  two  years,  or  a  reasonable  time  thereafter.  The  complain- 
ant was  under  no  disability  to  proceed  on  its  mortgage,  nor  has  Rogers  done 
any  act  to  delay  or  prevent  a  redemption  or  sale  of  the  land.  The  complain- 
ant has  done  no  act  to  enhance  the  value  of  the  land,  while  Rogers  has.  The 
complainant  cannot  be  allowed  to  profit  by  the  delay,  at  Rogers'  expense.  For 
these  reasons  the  court  will  not  order  a  decree  on  this  bill  tbat  would  disturb 
the  possession  or  title  of  Rogers,  or  require  him  to  pay  the  sura,  with  interest, 
advanced  to  George  Reed.  Rogers  disclaims  title  to  or  interest  in  the  property 
in  Finch's  addition;  consequently  there  is  no  decree  to  be  ordered  against  him 
as  to  that.  George  Reed  was  discharged  from  his  debt  under  the  late  bankrupt 
law,  and  he  is  thereby  released  from  all  personal  responsibility  or  liability  on 
the  notes  and  mortgage. 

The  Milwaukee  &  Mississippi  Railroad  Company,  I  presume,  was  made  a  de- 
fendant, as  claiming  the  right  of  way  through  section  thirty.  There  are  no 
parties,  then,  against  whom  a  decree  could  be  made  in  regard  to  the  thirty-six 
acres.  But  if  that  land  was  sold  under  a  decree  in  the  case  of  Increase  A« 
Lapham,  as  set  forth  in  Rogers'  answer,  I  presume  the  complainant  has  no 
claim  of  lien  against  it.  If  so,  the  bill  will  be  dismissed  as  to  both  tracts.  Bill 
dismissed,  (a) 

HUGHES  V.  EDWARDS. 
(9  Wheaton,  489-^1.     1824) 

Opinion  by  Mb.  Justice  Washington. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  m  equity  of  the  cir- 
cuit court  for  the  district  of  Kentucky.  Edwards  and  wife,  the  plaintiffs  in 
the  court  below,  filed  their  bill  in  that  court  on  the  8th  of  June,  1816,  in 
which  they  charge  that  the  female  plaintiff,  before  her  coverture,  advanced,  by 
way  of  loan,  to  James  Hughes,  her  brother,  the  sum  of  770/.  2*.  4c?.,  for  which 
he  gave  his  bond,  bearing  date  the  10th  of  September,  1793,  with  condition  to 
pay  the  same  on  the  12th  of  the  same  month;  and  for  securing  the  said  debt, 
she  took  from  the  said  Hughes  a  mortgage  upon  sundry  lots,  situate  in  Lex- 
ington, in  Kentucky,  which  are  particularly  described.      It  further  charges 
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that  the  debt  still  remains  dae  and  unpaid;  and  that  the  defendant  Haghes, 
subsequent  to  the  execution  of  the  mortgage  Seed,  had  sold  part  of  the  mort- 
gaged premises  to  (Gabriel  Tandy,  David  and  James  M'Gowan,  Robert  Wilson, 
Samuel  Patterson,  James  Wilson,  and  John  Anderson,  John  Parker  and  Will- 
iam Bowman,  all  of  whom  are  alleged  to  have  purchased  with  legal  notice  of 
the  plaintifTs  lien  on  the  said  property,  the  deed  having  been  duly  recorded  in 
the  county  court  of  Fayette,  agreeably  to  law.  The  mortgagor,  and  the  pur- 
chasers Qnder«him,  all  of  whom  are  stated  to  be  citizens  of  Kentucky,  are 
prayed  to  be  made  defendants;  and  the  prayer  of  the  bill  is,  that  the  defend- 
ants may  be  decreed  to  pay  the  aforesaid  debt,  with  interest,  etc.;  and  on 
failure,  that  the  equit}'  of  redemption  of  the  defendants  be  foreclosed,  and  the 
mortgaged  property  decreed  to  be  sold  to  satisfy  the  said  debt,  etc.  The  bill 
alleges  the  plaintiffs  to  be  aliens,  and  subjects  of  the  king  of  Great  Britain. 
The  deed  of  mortgage,  dated  the  14th  of  February,  179J:,  which  (as  well  as 
tbe  bond  referred  to  in  it)  is  made  an  exhibit,  contains  a  defeasance  that  the 
mortgagor  should  pay  the  said  sum  of  770Z.  2^.  4(2.,  with  lawful  interest 
thereon,  according  to  the  condition  of  the  bond  recited  in  it.  It  was  duly 
proved  and  recorded  in  the  county  court  of  Fayette,  on  the  11th  of  March, 
1794. 

Tandy  and  Patterson  severally  answered  this  bill,  each  of  them  admitting 
himself  to  be  in  possession  of  certain  parts  of  the  mortgaged  premises,  under 
a  bona  fide  conveyance,  for  valuable  consideration  paid,  from  the  mortgagor, 
or  others  claiming  under  him,  and  without  notice  of  the  mortgage,  other  than 
the  constructive  notice  given  by  the  record  of  the  same.  They  allege  the  con- 
tinued possession  of  the  mortgaged  premises,  from  the  date  of  the  mortgage, 
by  the  said  Hughes,  or  those  claiming  by  purchase  under  him;  and  rely  upon 
the  length  of  time  and  uninterrupted  possession  as  grounds  for  presuming  that 
the  debt  has  been  paid,  or  released,  in  bar  of  the  relief  sought.  M'Gowan 
and  Hughes,  the  mortgagor,  having  died  pending  the  suit,  the  guardians  ad 
liiem  of  their  heirs  and  representatives  severally  answered,  not  admitting  any 
of  the  charges  in  the  bill,  and  relying  upon  the  presumption  of  payment,  or  a 
release  of  the  debt,  from  length  of  time.  The  bill  was  dismissed  as  to  all  the 
defendants  except  Hughes'  Ixeirs,  Patterson  and  Tand\%  upon  their  answers 
coming  in;  and  after  one  or  more  interlocutory  decrees,  the  court  pronounced 
a  final  decree  of  foreclosure  as  to  the  above  defendants;  and  in  case  the  bal- 
ance found  to  be  due  by  the  report  of  the  commissioner  should  not  be  paid  by 
a  certain  day,  a  sale  of  the  mortgaged  property  in  which  the  equity  of  redemp- 
tion was  foreclosed  was  decreed. 

It  was  admitted  by  the  parties  that  the  defendants  had  made  lasting  and 
valuable  improvements  on  the  mortgaged  property  claimed  by  them;  and  that 
the  female  plaintiff,  shortly  after  the  date  of  the  mortgage,  left  the  United 
States,  and  that  neither  she,  nor  her  husband,  has  been  since  within  the  United 
States.  Amongst  the  exhibits  filed  in  the  cause  are  two  letters  from  James 
Hughes,  the  mortgagor,  to  the  female  plaintiff,  the  one  bearing  date  the  24th 
of  February,  1803,  and  the  other  the  17th  of  December,  1808;  in  the  former 
of  which  he  recognizes  distinctly  the  existence  of  the  mortgage,  and  in  both 
promises  to  make  remittances  as  soon  as  it  should  bo  in  his  power. 

Tbe  counsel  for  the  appellants  insist  upon  the  following  objections:  1.  That 
the  mortgage  deed  is  a  void  instrument,  the  defeasance  being  to  pay  the  money 
on  tbe  day  it  became  due  by  the  bond,  namely,  on  the  12th  of  September, 
1793,  which  was  impossible,  that  day  having  already  passed.    2.  The  plaintiffs, 
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being  aliens,  by  their  own  showing,  cannot  hold  lands  in  Kentucky,  and,  there- 
fore, cannot  maintain  a  bill  to  foreclose  this  mortgage.  3.  The  plaintififs  are 
barred  of  their  right  to  foreclose  by  length  of  time.  4.  T|iat  the  mortgaged 
property  ought  not  to  have  been  made  liable  to  the  payment  of  this  debt  be- 
yond its  unimproved  value. 

§  91 9.    Witere  a  deed  is  made  void  by  a  subsequent  condition^  the  happening 
of  which  is  impossible,  t/ie  conditioii  is  void  and  the  deed  is  absolute. 

1.  The  first  objection  is  well  founded  in  point  of  fact;  but,  as  to  its  legal 
consequences,  it  was  in  a  great  measure  answered  by  the  concession  which  tlie 
learned  counsel  who  urged  it  was  constrained  to  make.  He  admitted  the  law 
to  be  as  it  unquestionably  is,  that  if  a  deed  for  land  is  to  be  made  void  by  the 
happening  of  a  subsequent  condition,  the  performance  of  which  is  impossible 
at  the  time  the  deed  is  made,  the  condition  only  is  void  and  the  estate  of  the 
grantee  becomes  absolute.  But  the  use  which  he  endeavors  to  make  of  the 
objection  was  to  turn  the  respondent^  out  of  the  court  of  equity,  and  to  leave 
them  to  their  legal  remedy,  by  ejectment,  to  recover  the  possession  of  the 
granted  premises,  in  which  it  was  supposed  they  might  be  successfully  encoun- 
tered by  the  statute  of  limitations.  But  in  what  respect  the  situation  of  a 
grantee  in  a  deed  without  a  defeasance,  but  which  was  intended  by  the  parties 
to  operate  only  as  a  security,  differs  from  that  of  an  ordinary  mortgagee,  in 
respect  to  jurisdiction  and  the  act  of  limitations,  is  not  perceived  by  the  court. 
The  latter  may  pursue  his  legal  remedy  by  ejectment,  and  he  may,  at  the  same 
time,  file  his  bill  for  the  purpose  of  foreclosing  the  mortgagor  of  his  equity  of 
redemption.  The  objects  of  the  two  suits  are  totally  distinct;  and  it  is  no 
objection  to  the  remedy  sought  in  equity  that  the  plaintiff  has  another  remedy 
which  he  may  pursue  at  law.  In  the  one,  he  seeks  to  obtain  possession  of  the 
mortgaged  premises;  and  in  the  other,  to  compel  the  mortgagor  to  pay  the 
debt,  for  the  security  of  which  the  mortgaged  property  was  pledged.  Whether 
the  defendant  could  avail  himself  of  the  act  of  limitations,  in  the  former  case, 
whilst  the  equitable  remedy  of  the  plaintiff  is  subsisting,  is  a  question  which 
need  not  be  decided  in  the  present  case,  as  the  parties  are  now  before  a  court 
of  equity.  The  effect  which  length  of  time  may  have  upon  the  plaintiff's 
rights  in  that  court  will  be  considered  under  another  head. 

§  920.  Where  a  deed^  absoltUe  under  the  common  law,  was  by  the  parties 
intended  to  be  a  mortgage,  it  will  be  treated  as  a  Tnortgage  in  equity. 

The  principles  here  laid  down  are  not  less  applicable  to  the  case  of  an  abso- 
lute deed,  which  is  intended  by  the  parties  to  operate  as  a  security  for  a  debt, 
than  they  are  to  that  of  a  common  mortgage.  A  court  of  equity  looks  at  the 
real  object  and  intention  of  the  conveyances;  and  when  the  grantor  applies  to 
redeem,  upon  an  allegation  that  the  deed  was  intended  as  a  security  for  a  debt, 
that  court  treats  it  precisely  as  it  would  an  ordinary  mortgage,  provided  the 
truth  of  the  allegation  is  made  out  by  the  evidence.  So,  too,  the  grantee  in 
such  a  deed  may  treat  it  as  a  mortgage,  and,  acknowledging  it  to  be  such,  may 
apply  to  a  court  of  equity  to  foreclose  the  equity  of  redemption,  which  will  be 
decreed  in  like  manner  as  if  an  unexceptionable  defeasance  were  attached  to 
the  deed.  That  court  directs  its  attention  to  the  real  object  of  the  deed  and 
the  intention  of  the  parties,  and  will  compel  a  fulfillment  of  both.  Now  what 
was  the  object  of  the  present  deed?  It  is  admitted  by  all  the  parties  to  this 
cause  that  it  was  to  secure  a  debt  due  by  James  Hughes,  the  grantor,  to  Martha 
Hughes,  the  grantee;  and  it  is  apparent  from  the  instrument  itself,  exclusive  of 
the  condition,  that  the  debt  to  be  secured  was  that  of  which  the  bond  recited 
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in  the  deed  was  the  evidence,  which  was  payable  on  the  12th  day  of  September, 
1793,  with  interest  from  the  date  of  the  bond.  This,  then,  being  the  contract 
of  the  parties,  it  ought  to  be  carried  into  execution,  unless  there  should  be  ob- 
jections to  such  a  decree  other  than  the  one  which  has  been  just  disposed  of. 

§  921.  Under  the  treaty  with  Great  Britain  of  179^^  posaeaeion  woe  not  nee- 
UMryfor  British  subjects  to  retain  their  lands  in  this  country. 

2.  The  next  objection  relied  upon  is  the  alienage  of  the  respondents.  This 
objection  would  not,  we  think,  avail  the  appellants,  even  if  the  object  of  this 
sail  was  the  recovery  of  the  land  itself,  since  the  remedies  as  well  as  the  rights 
of  these  aliens  are  completely  protected  by  the  treaty  of  1794  (8  Stats,  at  Large, 
116),  which  declares  "that  British  subjects,  who  now  hold  lands  in  the  terri- 
tories of  the  United  States,  etc.,  shall  continue  to  bold  them,  according  to  the 
nature  and  tenure  of  their  respective  estates  and  titles  therein;  and  may  grant, 
sell  or  devise  the  same  to  whom  they  please,  in  like  manner  as  if  they  were 
natives;  and  that  neither  they,  nor  their  heirs  or  assigns,  shall,  so  far  as  may 
respect  the  said  lands  and  the  legal  remedies  incident  thereto,  be  regarded  as 
aliens."  In  the  cases  of  Harden  v.  Fisher,  1  Wheat.,  300,  and  Orr  v.  Hodgsodi 
i  Wheat,  463,  it  was  decided  that  under  this  treaty  it  was  not  necessary  for 
the  alien  to  show  that  he  was  in  the  actual  possession  or  seizin  of  the  land  at 
the  time  of  the  treaty,  because  the  treaty  applies  to  the  title,  whatever  that 
may  be,  and  gives  it  the  same  legal  validity  as  if  the  parties  were  citizens. 
Now  it  is  unquestionable  that  at  the  time  this  treaty  was  made  the  female 
plaintiff  was  entitled  to  assert  a  legal  claim  to  the  possession  of  this  land,  or  to 
foreclose  the  equity  of  redemption,  unless  the  debt  with  which  it  was  charged 
was  paid,  in  which  case  equity  would  have  considered  her  as  a  mere  trustee  for 
the  mortgagor. 

§  922.  An  alien  mortgagee  may  foreclose  his  mortgage  in  our  courts j  the  pro- 
ceeding being  for  the  recovery  of  his  debt  and  not  for  the  possession  of  the  land. 

But  the  objection  is  deprived  of  all  its  weight,  and  would  be  so  independent 
of  the  treaty  in  a  case  where  the  mortgagee,  instead  of  seeking  to  obtain 
possession  of  the  land,  prays  to  have  his  debt  paid,  and  the  property  pledged 
for  its  security  sold  for  the  purpose  of  raising  the  money.  Under  this  aspect, 
the  demand  is  in  reality  a  personal  one,  the  debt  being  considered  as  the  prin- 
cipal and  the  land  merely  as  an  incident;  and  consequently,  the  alienage  of  the 
mortgagee,  if  he  be  a  friend,  can,  upon  no  principle  of  law  or  equity,  be  urged 
against  him. 

§  923.  Where  the  mortgagor  is  permitted  to  retain  possession^  the  mortgage 
wUl^  after  a  length  of  time^  be  presumed  paid  or  released^  unless  circumstances  be 
$houm  to  repel  such  presumption, 

3.  It  is  objected  in  the  third  place  that  the  respondents  are  barred  of  their 
right  to  foreclose  by  length  of  time.  It  is  not  alleged  or  pretended  that  there 
is  any  statute  of  limitations  in  the  state  of  Kentucky  which  bars  the  right  of 
foreclosure  or  redemption,  and  the  counsel  for  the  appellants  placed  this  point 
entirely  upon  those  general  principles  which  have  been  adopted  by  courts  of 
equity  in  relation  to  this  subject.  In  the  case  of  a  mortgagor  coming  to  re- 
deem, that  court  has,  by  analogy  to  the  statute  of  limitations,  which  takes 
away  the  right  of  entry  of  the  plaintiff  after  twenty  years'  adverse  possession, 
fixed  upon  that  as  the  period  after  forfeiture  and  possession  taken  by  the  mort* 
gagee,  no  interest  having  been  paid  in  the  mean  time,  and  no  circumstances  to 
account  for  the  neglect  appearing,  beyond  which  a  right  of  redemption  shall 
not  be  favored.    In  respect  to  the  mortgagee  who  is  seeking  to  foreclose  the 

Vol,  IX— 21  881 


SOSi.  CON YETANGES— MORTGAGES  OF  REAL  ESTATE. 

equity  of  redemption,  the  general  rule  is  tbsct  where  the  nstortgagor  has  been 
permitted  to  retain  possession,  the  mortgage  will,  after  a  length  of  time,  be 
presumed  to  have  been  discharged  by  payment  of  the  money  or  a  release,  un- 
less circumstances  can  be  shown  sufficiently  strong  to  repel  the  presumption;  as 
payment  of  interest,  a  promise  to  pay,  an  acknowledgment  by  the  mortgagor 
that  the  mortgage  is  still  existing,  and  the  like.    !Now,  thie  case  seems  to  be 
strictly  within  the  terms  of  this  rule.     The  two  letters  from  the  mortgagor  to 
the  female  plaintiff,  in  1803  and  1808,  admit  that  the  mortgage  was  then  sub- 
sisting, that  the  debt  was  unpaid,  and  they  contain  promises  to  pay  it  when  it 
should  be  in  the  power  of  the  writer*    In  addition  to  these  circamstances, 
credits  were  indorsed  on  the  bond  for  payments  acknowledged  to  have  been 
made,  which,  though  blank,  the  court  below  ascertained  to  have  been  made 
on  the  15th  of  January,  1798,  the  15th  of  May,  1803,  and  the  3d  of  Angast, 
1808.    The  mortgagor,  theu,  cannot  rely  upon  length  of  time  to  warrant  a 
presumption  that  this  debt  has  been  paid  or  released,  the  circumstances  abovB 
detailed  having  occurred  from  eight  to  thirteen  years  only  prior  to  the  institu- 
tion of  this  suit. 

But  it  is  insisted  that,  although  these  acknowledgments  may  be  sufficient  to 
deprive  the  mortgagor  of  a  right  to  set  up  the  presumption  of  payment  or  re- 
lease, they  cannot  affect  the  other  defendants  who  purchased  from  him  f>art8 
of  the  mortgaged  premises  for  a  valuable  consideration.  The  conclusive  answer 
to  this  argument  is,  that  they  were  purchasers  with  notice  of  this  incumbranoe. 
It  must  be  admitted  that  it  was  but  constructive  notice;  but  for  every  purpose 
essential  to  the  protection  of  the  mortgagee  against  the  effect  of  those  aliena- 
tions, it  is  equivalent  to  ci  direct  notice,  and  such  is  unquestionably  the  desi^ 
of  the  registration  laws  of  Kentucky.  A  purchaser,  with  noticar,  can  be  in  no 
better  situation  than  the  person  from  whom  be  derives  his  title,  and  is  boand 
by  the  same  equity  which  would  affect  bis  rights.  The  mortgagor,  after  for- 
feiture, has  no  title  at  law  and  none  in  equity,  but  to  redeem  upon  the  terms  of 
paying  the  debt  and  interest.  His  conveyance  to  a  purchaser  with  notice 
passes  nothing  but  an  equity  of  redemption,  and  the  latter  can,  no  more  tbaa 
the  mortgagor,  assert  that  equity  against  the  mortgagee  without  paying  the 
debt  or  showing  that  it  has  been  paid  or  released,  or  that  there  are  ctrcanor 
stances  in  the  case  sufficient  to  warrant  the  presumption  of  those  facts  or  one 
of  them.  The  court  is,  therefore,  of  opinion  that  this  objection  cannot  be  8ii»- 
tained  by  either  of  the  appellants. 

§  924.  A  purchaser  of  mortgaged  lands,  with  notice^  eannoi  have  the  value  of 
his  improvements  first  deducted  from  the  proceeds  of  the  sale.  They  are  Uabie  to 
the  payment  of  the  mortgage  debt. 

4.  The  last  objection  is,  that  the  mortgaged  property  ought  not  to  have  been 
made  liable  to  the  payment  of  this  debt  beyond  its  unimproved  value.  The 
object  of  this  suit  is  to  recover  a  debt  and  to  have  the  property  pledged  for  its 
security  sold  for  the  purpose  of  paying  it.  The  debt,  as  W6ts  before  observed, 
is  the  principal,  and  the  land  is  only  as  a  collateral  security  for  the  payment  of 
it.  The  mortgagee  seeks  not  to  obtain  the  possession  of  the  land,  and  to  de- 
prive the  mortgagor  or  the  purchaser  of  the  improvements  they  have  made 
upon  it;  and  even  if  he  did,  the  question  would  not  bo  materially  changed. 
If  by  means  of  these  improvements  the  value  of  the  land  has  been  increased, 
the  mortgagor  or  purchasers  are  permitted  to  enjoy  all  the  benefit  of  such  in- 
crease by  paying  the  debt  charged  upon  the  land.  If  he  will  not  do  this,  but 
submits  rather  to  a  sale  of  the  property,  he  has  all  the  benefit  of  its  increased 
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Talne  by  receiving  the  overplus  raised  by  the  sale  after  the  debt  is  discharged* 
His  improvements  were  made  npon  property  which  he  knew  was  pledged  for 
the  payment  of  this  debt  and  be  made  them  solely  with  a  view  to  his  own  in- 
terest. The  land  was  in  reality  his  own,  subject  only  to  the  lien;  so  much  his 
own,  that  he  is  not  acconntable  to  the  mortgagee  for  the  rents  and  profits  re- 
ceived by  him  during  the  continuance  of  his  possession,  even  although  the  land 
when  sold  should  be  insufficient  to  pay  the  debt.  ITeither  is  the  purchaser  ao- 
countable  for  any  part  of  the  debt  beyond  the  amount  for  which  the  land  may 
be  sold,  although  it  should  have  been  deteriorated  by  waste,  dilapidation  or 
other  mismanagement  The  claim,  therefore,  of  a  purchaser  with  notice,  to 
have  the  value  of  the  improvements  which  may  have  been  made  from  the 
froits  of  the  property  itself  deducted  from  the  price  at  which  the  property 
may  be  sold,  seems  to  the  court  too  unreasonable  to  admit  of  a  serious  argu- 
ment in  its  support.  No  case  was  cited,  nor  has  this  court  met  with  one, 
which  affords  it  the  slightest  countenance.  We  must,  therefore,  overrule  this 
objection. 

§  925.  The  mortgagee  of  lands  has  the  right  to  have  the  whole  sold  to  satisfy 
the  mortgage^  and  cannot  be  compelled  to  apportion  the  debt  among  the  different 
purekasers  of  the  mortgaged  lands. 

Before  concluding  this  opinion,  it  may  be  proper  to  notice  a  point  which  was 
made  by  the  counsel  for  the  appellants,  although  it  was  not  much  insisted 
upon ;  it  was  that  the  balance  due  upon  this  mortgage  ought  to  have  been 
apportioned  upon  all  the  purchasers  from  Hughes.  The  bill  was  properly  dis- 
missed PS  to  all  the  defendants,  except  the  heirs  and  representatives  of  Hughes^ 
Tandy  and  Patterson,  upon  their  answers  denying  the  equity  of  the  bill;  and 
from  these  decrees  no  appeal  was  taken.  As  to  Tandy  and  Patterson,  wb^ 
acknowledge  themselves  to  be  purchasers  with  notice,  they  stand  precisely  in 
the  situation  of  the  mortgagor,  and  the  mortgagees  have  nothing  to  do  with 
tbeir  relative  rights  to  contribution  amongst  themselves.  They  are  entitled  to 
be  paid  the  debt  due  to  them  and  to  call  for  a  foreclosure  and  sale  of  all  the 
mortgaged  property,  whether  it  be  in  the  possession  of  the  mortgagor  or  of 
others  to  whom  he  has  sold  it.  If  either  of  these  defendants  should  pay  more 
than  bis  proportion  of  the  debt,  according  to  the  relative  value  of  the  property 
they  possess,  that  is  a  matter  to  be  settled  amongst  themselves.  But  it 
would  l)e  most  unreasonable  to  force  the  mortgagees  into  the  delay  and  ex- 
pense incident  to  the  adjustment  of  those  differences  between  persons  with 
whom  they  have  no  concern.  The  conveyances  by  the  mortgagor  to  them  are 
void,  as  to  the  mortgagees,  against  whom  they  have  no  right,  except  that  of 
redeeming,  upon  payment  of  the  mortgage  debt  and  interest. 

Decree  affirm^d^  vnth  costs. 

Xttft.  The  mortgraiTor's  right  to  plead  the  statute  of  limitations  is  a  personal  privilege 
and  cannot  be  availed  of  by  subsequent  incumbrancers.    Wild  v.  Stephens,*  1  Wyom.  Ty, 

%  087.  Ittstltatliig  ftoreelosure  suit—  Lapse  of  time  will  not  raise  the  presumption  that  a 
mortgage  has  iieen  paid,  if  it  is  proved  that  proceedings  had  been  instituted  to  foreclose  it* 
Kibbe  v,  Thompson,*  5  Biss.,  226. 

g  92&  The  faet  that  the  note  secured  by  a  mortgage  is  barred  by  the  statute  of  limita- 
tioos,  does  not  prevent  the  mortgagee  from  foreclosing^he  mortgage.  Wild  v,  Stephens,* 
1  Wyoro.  Ty,  886. 

8  on.  The  fact  thai  a  note  secured  by  a  mortgage  is  barred  by  the  statute  of  limitations  so 
as  to  prevent  a  recovery  on  that  does  not  estop  the  mortgagee  from  enforcing  his  mortgage 
lien  in  equity.  The  statute  of  limitations  does  not  destroy  the  original  debt.  Sparks  v,  Pico, 
1  McAL,  407. 
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§  930.  A  statute  of  llmitatioii  which  cannot  be  pleaded  against  a  note  cannot  be  pleaded 
•gainst  a  mortgage  securing  it.    Daggs  v.  Ewell,*  8  Woods,  844 

§  981.  Cancellation  of  mortgage  that  is  barred.— A  junior  mortgagee  may,  by  bill  in 
equity,  have  a  prior  mortgage  canceled  after  it  is  barred  by  the  statute  of  limitations.  Fox 
V.  Blossom,  17  Blatch.,  852  (§§  803,  893). 

§  982.  In  Oregon  a  suit  to  foreclose  a  mortgage  was  not  a  suit  for  "  the  determination  of 
any  right  or  claim  to  or  interest  in  real  property  '*  which  might  be  brought  within  twenty 
years;  but  is  only  a  suit  upon  a  sealed  instrument,  the  mortgage,  for  the  *'  collection  of  a  debt 
charged  upon  specific  property,"  and  is  barred  in  ten  years.  Eubanks  t^.  Leveridge,  4  iSaw., 
274. 

g  988.  Such  a  suit  is  simply  in  effect  a  proceeding,  not  against  the  person  of  the  mortgagor 
or  his  assigns,  but  in  rem  against  the  property  mortgaged ;  and  therefore  the  qualification 
concerning  the  absence  from  the  state  of  a  person  against  whom  a  cause  of  action  aocriles, 
does  not  apply  to  such  a  suit.    Ibid, 

g  984.  Minnesota.  —  An  action  to  reform  and  foreclose  a  mortgage  is  not  barred  in  Min- 
neaota  under  ten  years.    Beeves  v.  Vinacke,  1  McC.,  217  (g§  623-626). 

g  935.  The  eonllseation  of  an  estate  under  mortgage  does  not  operate  to  defeat  the  mort- 
gagee's rights,  and  confiscate  the  mortgage,  for  the  debt  is  not  confiscated,  and  while  the 
debt  remains  the  mortgage  remains  also.    Higginson  v,  Mein,  4  Granch,  415. 

XXIII.  Bemedibs  fob  Enforcing  a  MoBraAGS. 

SuuMAJtY — Judgment  on  debt  does  not  bar  foreclosure  proceedings;  remedies  are  concur' 
rent,  §g  986,  937.— De/lciency  after  foreclosure  sale,  %  938,— Suit  for  deficiency  when  whole 
debt  becomes  due  on  any  default,  989. —  Title  of  bankrupt  owner  good  except  as  against  his 
assignee^  %  940. 

g  988.  Upon  recovery  of  judgment  upon  a  mortgage  note  it  is  merged  in  the  judgment 
But  the  judgment  does  not,  without  payment,  take  the  debt  out  of  the  mortgage  or  bar  pro- 
oeedings  to  foreclose.    Connecticut  Mutual  Life  Ins.  Co.  v,  Jones,  §§  941-944 

g  987.  A  sale  under  a  deed  of  trust  is  valid,  although  there  is  at  the  time  an  execution  in 
the  hands  of  the  marshal  for  the  same  debt.    Ibid, 

g  988.  A  suit  may  be  maintained  for  a  deficiency  after  a  foreclosure  sale  when  the  proceeds 
of  the  sale  are  insufiicient  to  pay  the  mortgage  debt.    Omaly  v.  Swan,  g  945. 

g  989.  If  the  mortgage  provides  that  the  whole  debt  shall  become  due  upon  default  in  the 
payment  of  any  instalment  of  principal  or  interest,  a  suit  at  law  may  be  maintained  for  the 
balance  due  upon  the  mortgage  note  after  foreclosure,  though  the  note  by  its  terms  be  not 
dne.    Gregory  v.  Marks,  g§  946,  947. 

g  940.  An  assignee  in  bankruptcy  is  not  required  to  take  onerous  t)roperty.  If  he  does  not 
take  it  the  title  remains  in  the  bankrupt.  If  he  does  not  elect  to  take  possession  of  the  prop- 
erty within  a  reasonable  time,  he  is  deemed  to  have  elected  to  abandon  it.  The  title  of  the 
bankrupt  to  the  equity  of  redemption  is  good  against  all  the  world  except  the  assignee,  as  the 
presumption  is  that  the  property  was  regarded  as  onerous,  and  that  the  assignee  elected  not 
to  take  it  into  possession.    Amory  i;.  Liawrence,  g§  948-957. 

[Notes.— See  g§  958-979.] 

CONNECTICUT  MUTUAL  LIFE  INSURANCE  COMPANY  r.  JONES. 
(Circuit  Court  for  Missouri:  1  McCrary,  888-892.    1879.) 

Opinion  by  McCrart,  J. 

Statement  of  Facts. —  On  the  7th  day  of  November,  1867,  the  defendant 
borrowed  from  plaintiff  $6,000,  for  which  he  executed  his  promissory  note,  to 
secure  which  he  and  his  wife  joined  in  the  execution  of  a  deed  of  trust  by  which 
they  conveyed  the  real  estate  in  question  (a  lot  in  the  city  of  St.  Louis)  to  one 
Albert  Todd,  as  trustee.  On  the  19th  day  of  April,  1879,  the  plaintiff  recov- 
ered in  this  court  a  judgment  at  law  upon  said  promissory  note  for  $6,226,  upon 
which  execution  was  issued,  and  a  small  sum  collected  by  levy  upon  and  sale  of 
personal  property  was  duly  credited  upon  the  judgment.  The  property  covered 
by  the  deed  of  trust  is  the  homestead  of  the  defendant.  The  deed  of  trust 
contained  a  provision  in  the  usual  form  authorizing  the  trustee,  upon  default  in 
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payment  of  the  note,  to  proceed  to  sell  the  property,  after  notice,  to  the  highest 
bidder  for  cash.  The  judgment  rendered  upon  the  note  being  unsatisfied  (ex- 
cept as  to  the  small  sum  made  upon  general  exaoution),  the  plaintiff  procured 
tbe  trustee  to  sell  under  the  deed  of  trust  after  due  notice.  The  sale  took  place 
on  the  1st  day  of  July,  1879,  and  the  plaintiff  was  the  purchaser  for  the  sum  of 
$6,000.  A  deed  from  the  trustee  to  the  plaintiff  was  duly  executed,  and  to  ob- 
tain possession  under  this  purchase  the  present  suit  was  brought.  Upon  trial 
before  a  jury  there  was  verdict  apd  judgment  for  the  plaintiff. 

§  941.  A  note  is  merged  in  a  judgment  rendered  upon  it. 

Defendant  moves  to  set  aside  the  verdict  and  for  new  trial,  upon  grounds 
wbich  will  now  be  stated  and  considered. 

1.  It  is  insisted  that  the  note  should  have  been  produced  and  offered  in  evi- 
dence in  connection  with  the  deed  of  trust  "We  are  of  the  opinion,  however^ 
that  the  production  of  the  note  was  not  necessary.  It  had  been  merged  in  the 
jadgment,  and  the  latter  had  become  the  evidence  of  the  debt  secured  by  the 
deed  of  trust.  It  is  well  settled  that  where  judgment  is  rendered  upon  a  note 
it  ceases  to  be,  and  the  judgment  becomes  the  evidence,  and  the  only  evidence, 
of  the  debt.  Wyman  v.  Cochrane,  35  111.,  15*;  Oher  u  Gallagher,  93  U.  S., 
206;  Hagg  v.  Charlton,  26  Penn.  St.,  202;  Freeman  on  Judgments,  180,  181. 

§  942,  Suit  on  a  note  does  not  waive  its  lien  under  a  mortgage. 

It  does  not,  however,  follow,  as  contended  by  defendant's  counsel,  that  the 
plaintiff  lost  or  waived  any  rights  under  the  deed  of  trust  by  attempting  to 
collect  the  debt  due  from  defendant  by  means  of  a  judgment  at  law  and  a  gen- 
eral execution.  A  deed  of  trust  under  the  laws  of  Missouri  is  simply  a  mort- 
gage with  power  of  sale,  and  it  is  very  clear  that  a  change  in  the  form  of  the 
debt  from  that  of  a  promissory  note  into  a  judgment  did  not  in  anywise  affect 
the  rights  or  obligations  of  the  parties  under  the  deed  of  trust.  The  debt  re- 
mained unsatisfied,  and  the  deed  of  trust  given  to  secure  it  continued  in  full 
force.  Jones  on  Mortgages,  sees.  1215,  1220,  1221;  Lichty  v.  McMartin,  11 
Ean.,  565;  Yan-Sant  t;.  Allmon,  23  111.,  30;  Dunkley  v.  Yan  Buren,  3  Johns. 
Ch.,  330. 

§  943.  A  wife  is  not  a  necessary  party  to  a  suit  involving  the  hom^tead^  which 
s/ie  has  mortgaged  jointly  with  her  husband, 

2.  It  is  also  insisted  that  the  court  erred  in  refusing  the  application  of  the 
wife  of  defendant  to  become  a  party  to  this  suit,  and  to  be  heard  as  such.  It 
is  very  earnestly  contended  by  counsel,  that,  inasmuch  as  the  property  in  ques- 
tion was  the  homestead  of  defendant  and  his  family,  that  therefore  the  wife  of 
tbe  defendant  has,  under  the  homestead  law  of  this  state,  a  present  right  of  pos- 
session in  her  own  right,  independently  of  her  husband,  and  that  she  is,  therefore, 
a  necessary  party  to  the  present  action  of  ejectment.  The  law  of  Missouri  relat- 
ing to  homestead  exemptions  contains  no  provision  limiting  in  any  way  the 
power  of  the  husband  and  wife  to  alienate  their  homestead  by  deed  of  convey* 
ance,  cither  with  or  without  conditions.  The  power  of  the  owner  of  a  home- 
stead to  convey  or  mortgage  the  same  is  not  restricted,  except  by  the  regulations 
applicable  to  conveyances  of  real  estate  in  general.  The  statute  is  not  framed 
With  a  view  to  interfere  with  the  right  of  the  owner  of  homestead  property  to 
dispose  of  it  by  deed,  but  to  protect  it  from  sale  under  execution  during  the 
life-time  of  the  owner,  and  to  secure  it  to  his  widow  and  children  as  a  home 
after  bis  death.  Such  property,  within  a  certain  valuation,  is  exempt  from  sale 
under  execution,  and  upon  the  death  of  the  owner  is  vested  by  law  in  the  sur- 
viving  members  of  his  family.    But  there  is  nothing  in  tbe  statute,  and  cer- 
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tainly  nothing  outside  of  the  statute,  to  support  the  proposition  that  the  wife 
of  the  owner,  during  his  life-time,  has  any  right  of  possession  or  claim  of  anj 
kind  in  the  homestead  that  may  not  be  divested  by  a  conveyance  in  which  she 
joins.  Kor  is  there  any  force  in  the  suggestion  of  counsel  that  the  wife  in  this 
case  released  her  dower  interest  only,  and  not  her  homestead  right;  she  joined 
in  the  deed  and  must  be  held  to  have  conveyed  all  her  interest.  Where  the 
legal  title  to  a  lot  occupied  as  a  homestead  is  in  the  husband,  he  and  his  wife, 
by  joining  in  an  absolute  conveyance  thereof,  may  undoubtedly  make  the  pur- 
chaser a  good  title,  and  their  right  to  make  a  conditional  sale,  to  execute  a 
mortgage  or  deed  of  trust,  is  equally  clear,  unless  the  same  is  prohibited'  by 
statute.  In  re  Cox,  2  Dill.,  320;  Babcock  v.  Hoey,  11  la.,  3T5;  Pfeififer  v. 
Bhein,  16  Cal.,  643.  It  is  conceded  that,  in  general,  the  wife  is  not  a  proper 
party  to  an  action  of  ejectment  for  property  in  the  possession  of  the  husband, 
and  in  which  she  holds  no  separate  estate  in  her  own  name.  The  possession  of 
the  husband  is  the  possession  of  the  wife.  Bledsoe  v.  Simms^  53  Mo.,  306. 
iBut  it  is  insisted  that  because  the  property  here  is  a  homestead  a  different  rule 
dbould  prevail.  We  have  already  seen  that,  as  against  her  own  deed,  the  wife 
can  have  no  separate  present  right  of  possession,  and  we  are  therefore  con- 
8traine4  to  hold  that  the  general  rule  is  apphcable  to  this  case,  and  that  she  is 
not  a  proper  party. 

§  944.  A  sale  under  a  deed  of  trust  is  valid,  although  there  is  at  the  time  an 
execution  in  the  hands  of  the  marshal  for  the  same  dSt, 

Z.  It  is  said  that  the  sale  under  the  deed  of  trust  was  void,  because  the 
general  execution  wsfs  still  in  the  hands  of  the  marshal,  and  the  defendant  had 
until  the  15th  of  September,  the  return  day  of  the  writ,  in  which  to  satisfy 
the  same  by  payment.  It  is  true  that  the  execution  remained  in  force,  and  was 
not  necessarily  returned  prior  to  that  date;  but  it  is  not  true  that  the  defend- 
ant had  the  right  to  postpone  the  sale  under  the  deed  of  trust  until  the  expira- 
tion of  that  period.  He  could  deprive  plaintiff  of  its  rights  under  the  deed  of 
trust  only  by  payment  of  the  debt.  The  plaintiffs  remedies  (vere  concurrent, 
and  it  bad  the  right  to  pursue  both  or  either,  provided  one  satisfaction  only 
was  received.  Jones  on  Mortgages,  sec.  1215  etseq.;  Oilman  v.  Telegraph  Co., 
91  U.  S.,  603  (§§  1264-67,  infra).    The  motion  is  overruled. 

OMALY  V.  SWAN. 
(Circuit  Court  for  Mafisachusetts:  8  Mason,  474,  475.    1824.) 

Statement  of  Facts. —  This  suit  was  brought  to  recover  the  balance  due 
upon  a  mortgage,  after  the  application  upon  the  debt  of  the  amount  obtained 
by  the  sale  of  the  mortgaged  property. 

§  94 5,  A  mortgagor  has  a  right  to  recover  the  balance  due  upon  a  mortgage 
after  the  application  thereon  of  m/>ney  obtained  from  the  sale  of  the  mortgaged 
property. 

Opinion  by  Story,  J. 

This  question  has  been  long  since  settled  by  the  local  law.  In  Amory  v. 
Fairbanks,  3  Mass.,  562,  the  supreme  court  of  this  state  affirmed  the  right; 
and  this  court  afterwards,  in  Hatch  v.  White,  2  Gall.,  152,  161  (§§  769,  770, 
9uprd)j  recognized  the  same  doctrine.    It  is  too  late  now  to  controvert  it. 

Judgment  for  the  plaint^. 
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GREGORY  fh  MARKa 

(Circuit  Court  for  niiuois:  8  BisaeJJ,.  44-47.    1877.) 

SrATRBnnfT  op  Facts. —  A  note  payable  at  the  end  of  five  years,  with  inter- 
«gt  payable  seini-annaaliy,  was  given  and  at  the  same  time  secnred  by  a  trnst 
deed,  in  which  it  was  stipulated  that  if  any  of  the  interest  instalments  should 
Bot  be  paid  the  whole  note  should  thereupon  become  due.  The  note  was  as- 
signed to  plaintiff;  there  was  a  default  in  the  payment  of  interest;  the  trust 
deed  was  foreclosed,  the  property  sold,  and  the  proceeds  failing  to  pay  the  debt 
and  interest,  this  personal  action  was  brought  on  the  note  not  yet  due. 

§  946.    Where  two  contracts  rdaMng  to  the  same  subject-inatter  are  made  at  the 
earns  time^  they  form  but  one  contract  and  are  to  he  construed  together.  ' 
Opinion  by  Blodgett,  J. 

The  only  question  in  the  case  is  whether  the  party  can  maintain  a  suit  at  law 
for  this  balance  upon  this  note.  The  note,  on  its  foce,  is  not  yet  due;  but  by 
the  tsrms  of  the  trust  deed,  the  indebtedness  secured  by  the  note  was  to  be- 
conro  wholly  due  and  payable  in  case  of  default  in  the  payment  of  interest. 
This  stipnlation  is  found  in  the  trust  deed,  which  was  contemporaneous  with 
the  note,  and  must  be  deemed  a  part  of  the  same  contract  with  the  note. 
Something  like  a  year  ago  I  had  a  kindred  question  to  this  before  me,  and  hav- 
ing ijD  mind  a  Missouri  ease  whioh  I  had  read  a  few  months  before  that,  upon 
the  same  question,  I  refused  to  render  judgment  at  first,  although  subsequently, 
88  there  was  no  defense  made,  I  allowed  the  plaintiff  to  take  judgment.  On 
looking  op  the  Missouri  case,  which  was  in  my  mind,  I  find,  however,  that  so 
much  of  the  case  as  appeared  to  bear  on  this  case  is  really  obiter. 

The  case  there  was  this :  A.  made  a  mortgage  upon  certain  real  estate,  or 
rather  gave  his  note,  and  to  secure  the  payment  of  the  note  gave  a  mortgage 
upon  certain  real  estate,  and  in  the  mortgage  covenanted  that  in  case  of  default 
in  the  payment  of  interest  the  whole  debt  should  become  due  and  payable. 
A.  sold  and  conveyed  the  mortgaged  premises  to  B.  Default  was  made  in  the 
payment  of  the  indebtedness,  and  B.  being  in  possession  of  the  mortgaged 
premises,  the  mortgagee  filed  a  bill  against  A.,  the  original  mortgagor,  and  B., 
the  grantee  of  the  mortgagor,  making  them  both  parties  to  the  foreclosure 
proceeding,  and  the  court  rendered  a  judgment  of  foreclosure,  and  ordered  the 
premises  to  be  sold,  and  on  the  coming  in  of  the  report  of  the  commissioner 
making  the  sale,  there  being  a  deBciency,  rendered  a  personal  judgment  against 
the  purchaser  of  the  equity  of  redemption  as  well  as  against  the  original  mort- 
gagor and  the  promisor  in  the  note  which  was  given.  On  error  to  the  supreme 
court,  taken  in  behalf  of  the  purchaser,  B.,  this  opinion  was  given,  to  which  I 
have  referred;  and  in  the  course  of  its  discussion  of  the  question  the  supreme 
court  say :  "  The  clause  in  the  trust  deed  is  only  put  there  for  the  purpose  of 
marshaling  the  security,  and  not  for  the  purpose  of  maturing  the  note  for  any 
other  purpose  than  that  of  applying  the  securities."  It  was  not  necessary  that 
the  coart  of  Missouri  should  decide  that  point,  for  the  purpose  of  disposing  of 
the  case  before  it,  because  the  only  question  there  was  whether  they  had  the 
right  to  take  a  personal  judgment  against  the  purchaser.  The  law  is  well  set- 
tled in  this  state,  that  where  two  contracts,  relating  to  the  same  subject-matter, 
are  made  at  the  same  time,  they  form  but  one  contract,  and  are  to  be  construed 
together;  and  I  know  of  no  reason  why  any  exception  to  the  rule  should  be 
applied  to  the  case  before  me. 
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§  947.  Suit  upon  note  hefore  it  is  due^  tohen  mortgage  makes  whole  de6t  due 
upon  any  default 

The  question  is,  does  this  note  and  trast  deed,  when  taken  together,  make 
the  note  become  dae  at  an  earlier  day,  in  the  happening  of  certain  contingen- 
cies, than  the  note  alone  apon  its  face  requires,  or  would  allow ;  and  I  am  of 
opinion  that  it  does;  that  the  two  contracts  are  to  be  construed  together,  and 
that  when  construed  together,  if  default  is  made  in  the  payment  of  interest^ 
the  whole  indebtedness  becomes  due,  and  that  the  holder  of  the  note  may  par- 
sue  the  maker  of  the  note  by  a  personal  judgment,  after  exhausting  the  seco* 
rities.    I  shall,  therefore,  render  judgment  in  favor  of  the  plaintiff. 

AMORY  V.  LAWRENCE, 
(arcuit  Court  for  Massachusetts:  8  aifford,  623-587.    1873.) 

Statement  op  Facts. — J.  Amory,  in  1831,  being  indebted  to  Isaac  Coffin  ia 
the  sum  of  $10,000,  conveyed  to  Otis  certain  real  and  personal  property,  indad- 
ing  his  reversionary  interest  in  his  mother's  dower.  This  conveyance  was  made 
upon  an  agreement  with  William  Appleton  that  he  would  pay  the  Coffin  debt, 
take  the  property,  and  after  paying  himself  would  account  to  Amory  for  the 
remainder.  Soon  afterwards,  Amory  removed  to  New  York,  remained  there 
ten  years,  became  bankrupt  and  took  the  benefit  of  the  bankrupt  law  of  1841, 
and  returned  to  Massachusetts  in  1842.  In  1853  he  received  his  discharge  ia 
bankruptcy,  and  until  1860  he  did  not  know  whether  Appleton  had  paid  him- 
self out  of  the  property  in  bis  hands  or  not.  In  that  year  he  procured  an 
assignment  of  the  claim  from  his  assignee  in  bankruptcy,  and,  as  he  alleged, 
repeatedly  tried  to  get  a  settlement  with  Appleton,  but  without  success.  It 
appeared  that  in  1862  Appleton  conveyed  to  Thomas  Amory  the  reversionary 
interest  of  J.  Amory  in  his  mother^s  dower,  and  in  1862  William  Appleton 
died.  J.  Amory  filed  this  bill  against  the  heirs  and  executors  of  William 
Appleton,  and  against  Thomas  Amory,  and  they  all  demurred  to  the  bill. 

Opinion  by  Clifford,  J. 

Admitted  as  the  matters  well  pleaded  in  the  bill  of  complaint  are  by  the  do- 
murrers,  the  only  question  is  as  to  their  legal  effect.  Several  objections  are 
taken  to  the  right  of  the  complainant  to  a  decree,  which  will  be  briefly  consid- 
ered in  the  following  order:  That  the  claim  is  within  the  statute  of  frauds,  as 
the  trust  was  not  created  or  declared  by  an  instrument  in  writing  signed  by  the 
party  creating  or  declaring  the  same,  as  it  is  settled  law  in  this  state  that  no 
trust  can  be  created  or  declared  except  by  such  an  instrument.  That  the  claim 
is  barred  by  the  statute  of  limitations  which  enacts  that  all  actions  of  contract 
founded  upon  any  contract  or  liability  not  under  seal,  express  or  implied,  with 
certain  exceptions  not  material  to  be  noticed,  shall  be  commenced  within  six 
years  next  after  the  cause  of  action  accrues  and  not  afterwards.  Mass.  Gten. 
Stat.,  777.  That  if  the  claim  is  not  barred  by  the  statute  of  limitations,  still 
it  is  barred  by  the  laches  of  the  complainant  and  those  through  whom  he 
claims.  That  the  bill  of  complaint  fails  to  show  that  the  complainant  is  en- 
titled to  any  relief,  because  it  is  not  alleged  that  he  acquired  a  good  title  from 
his  assignees  in  bankruptcy.  That  the  cause  of  action  is  barred  by  the  two 
years'  limitation  in  the  bankrupt  act,  under  which  the  certificate  of  discharge 
was  obtained.  That  the  bill  of  complaint  is  demurrable  because  the  complain* 
ant  attempted  to  deprive  the  respondents  of  their  right  to  answer  under  oath, 
contrary  to  the  rules  and  practice  of  the  court  existing  at  the  time  of  filing  the 
bUL 
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§  948.  Oral  evidence  is  admissible  to  show  that  a  deed  absolute  on  its  face  is  a 
mortgage. 

Much  discussion  of  the  first  question  is  unnecessary,  as  it  depends  at  this  day 
entirely  upon  authority.  Undoubtedly  the  objection  would  prevail  before  the 
supreme  court  of  the  state,  but  the  rule  in  equity  is  different  in  the  federal 
courts,  as  appears  by  numerous  decided  cases.  Whether  oral  evidence  is  admis- 
sible for  the  purpose  of  showing  that  a  deed,  absolute  on  its  face,  was  intended 
as  a  mortgage,  was  directly  presented  in  the  case  of  Wyman  v.  Babcock, 
2  Curt.,  398,  and  the  decision  of  the  court  was  thateuch  evidence  is  admissible 
for  th^t  purpose;  and  that  the  statute  of  frauds  is  no  bar  to  the  admission  of 
the  evidence  where  it  is  offered  to  show  that  such  a  deed  was  intended  as  a 
mortgage.  Twenty  years  earlier  Judge  Story  decided  the  question  the  same 
way  in  the  case  of  Taylor  v.  Luther,  2  Sumn.,  232;  holding  that  there  is  noth- 
ing in  the  statute  of  frauds  rendering  parol  evidence  inadmissible  to  show  that 
an  absolute  deed  was  intended  as  a  mortgage,  and  that  the  defeasance  had 
been  omitted  or  destroyed  by  fraud  or  mistake,  or  omitted  by  design  upon 
mutual  confidence  between  the  parties.  He  examined  the  question  upon  prin- 
ciple and  authority  and  gave  his  reasons  for  the  conclusion,  and  ten  years  later, 
io  the  case  of  Jenkins  v.  Eldredge,  3  Story,  293,  he  reaffirmed  the  same  posi- 
tion after  giving  the  question  a  very  elaborate  consideration.  Repeated  de- 
cisions of  the  supreme  court  have  affirmed  the  same  rule,  and  it  may  now  be 
regarded  as  settled  in  all  the  federal  courts.  Conway  v.  Alexander,  7  Cranch, 
238  (§  457,  supra);  Spriggs  v.  Bank  of  Mount  Pleasant,  14  Pet.,  201 ;  Morris  v, 
Nixon,  1  How.,  126  (§  483,  supra);  Russell  v.  Southard,  12  How.,  139  (§§  491- 
609,  supra);  Babcock  v.  Wyman,  19  How.,  299  (§§  478-482,  supra).^ 

%  949.  A  deed  absolute  on  its  face  that  is  held  to  be  a  mortgage. 

Two  questions  are  involved  in  the  second  proposition  of  the  defense  which^ 
inasmuch   as  separate  demurrers  are  filed,    must  be  separately  considered* 

1.  Whether  the  claim  of  the  complainant  against  the  executors  of  the  trustee, 
for  the  income  and  receipts  from  the  sale  of  the  trust  property  in  the  life-time 
of  the  trustee,  other  than  the  undivided  parcel  conveyed  to  the  last-named 
respondent,  is  or  is  not  barred  as  assumed  by  the  executors  in  their  demurrer. 

2.  Whether  the  right  to  redeem  the  undivided  seventh  part  of  the  property  con- 
veyed by  the  trustee  to  the  last-named  respondent  is  not  also  barred  by  lapse 
of  time,  as  assumed  by  that  respondent.  Before  examining  those  questions, 
however,  it  becomes  necessary  to  ascertain  more  definitely  what  was  the  real 
nature  of  the  original  transaction,  and  for  that  purpose  reference  need  only  be 
made  to  the  bill  of  complaint,  as  all  the  well  pleaded  allegations  of  the  same  are 
admitted  by  the  several  demurrers.  Schedules  of  the  property,  as  the  com- 
{dainant  alleges,  were  prepared  under  the  direction  of  the  trustee,  it  being 
agreed  that  he,  the  complainant,  should  not  part  with  any  of  his  property  until 
the  trustee  had  made  the  arrangement  to  pay  tha  $iO,OOv)  to  tha  complainant's 
creditor;  that  he  made  the  transfer  of  his  entire  property  as  agreed,  it  being 
clearly  and  distinctly  understood  between  him  and  the  trustee  that  the  latter 
was  to  hold  the  property  simply  as  security  for  the  $10,000  to  be  advanced  by 
the  trustee,  and  that  he^  the  trustee,  was  to  account  for  the  balance  as  soon  as 
he  should  be  repaid  the  amount  advanced,  with  interest  Payment  was  accord- 
ingly made  to  the  creditor,  the  property  conveyed  to  the  person  designated^ 
a&d  ultimately  transferred  to  the  trustee,  and  the  whole  transaction  perfected 
u  agreed  between  the  complainant  and  tho  trustee.  Viewed  in  the  light  of 
the  dedsions  of  the  federal  courts,  the  conveyance,  beyond  all  doubt,  though 
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absolute  on  its  face,  was  a  mortgage.    Wyman  v.  Babcock,  2  Curt.,  398;  Bab- 
cock  V.  Wyman,  19  How.,  299  (§§  478-482,  eupra). 

§  950.  Wliere  a  trustee^  holding  in  his  hands  the  property  cf  his  debtOTy  hat 
heefiy  by  its  rents  and  profits,  fully  paid,  the  subsequent  rents  and  profits  eonsH- 
tute  a  debt  from  him. 

Assume  ihb  allegations  of  both  to  be  correct,  and  it  appears  that  the  trustee 
was  fully  paid  prior  to  1860,  and  the  complainant  admits  that  in  that  year  it 
came  to  his  knowledge  not  only  that  the  trustee  was  fully  paid,  but  that  he  had 
in  his  hands  a  large  balance  derived  from  receipts  for  the  property  sold,  and 
the  rents  and  profits  of  the  property  which  was  due  to  the  complainant  What- 
ever that  bahmce  was  beyond  the  sum  advanced  and  interest  was  a  debt  or 
liability  not  under  seal  for  which  the  trustee  was  responsible  to  tlie  oomplaio- 
ant,  and  as  such  constituted  a  good  cause  for  an  action  of  contract  or  a  suit  in 
equity.     Wyman  v.  Babcock,  2  Curt.,  401 ;  S.  C,  19  How.,  800. 

§  951.  Massachusetts  statutes  of  limitations. 

Such  actions  are  barred  by  the  six  years'  limitation,  and  the  court  is  of  the 
opinion  that  the  claim  against  the  executors  is  barred  by  that  limitation.  Mass. 
6en.  Stat.,  777.  State  statutes  of  limitation  and  the  construction  of  the  same 
as  given  by  the  courts  of  the  state  furnish  the  rule  of  decision  in  the  federal 
couits  in  cases  where  they  apply.  Lefflngwell  v.  Warren,  2  Black.,  599.  Courts 
of  equity  in  this  state  apply  the  statute  of  limitations  in  such  cases  m  suits  in 
equity  to  the  same  effect  as  they  are  applied  in  actions  at  law.  Farnham  v. 
Brooks,  9  Pick.,  212;  Dodge  v.  Insurance  Co.,  12  Gray,  71.  Rights  concealed 
by  the  trustee  are  not  subject  to  such  a  rule  of  limitation ;  but  it  appears  that 
the  complafnant  knew  what  his  rights  were  in  that  regard  twelve  years  before 
the  bill  was  filed,  as  well  as  he  knew  what  they  were  when  the  bill  was  framed, 
and  it  is  clear  that  the  statute  commenced  to  run,  so  far  as  respects  the  balance 
in  the  hands  of  the  trustee,  arising  from  the  sale  of  the  property,  or  from  the 
rents  and  profits  collected  beyond  the  amount  advanced,  and  interest,  when  the 
party  seeking  relief  became  fully  acquainted  with  the  facts,  and  knew  what 
his  rights  were  in  the  premises.  Perry  on  Trusts,  §  230;  Pritchard  v.  Chandler, 
2  Curt.,  488;  Angell  on  Lim.  (2d  ed.),  176;  Kane  v.  Bloodgood,  7  Johns.  Ch., 
SO;  Hallett  v.  Collins,  10  IIow.,  174;  Boone  v.  Chiles,  10  Pet.,  177;  Finney  v. 
Cochran,  1  Watts  &  S.,  118.  Governed  by  these  considerations,  the  court  is 
of  the  opinion  that  the  claim  against  the  executors  for  the  balance  in  the  hands 
of  the  trustee  for  moneys  collected  in  execution  of  the  trust  beyond  the  amount 
advanced,  and  interest,  is  barred  by  the  statute  of  limitations,  and  having  come 
to  that  conclusion,  it  follows  that  the  claim  against  the  devisees  of  the  decedent 
trustee  is  without  any  foundation.  Attempt  is  made  to  show  that  the  limita- 
tion of  six  years  should  not  be  applied  in  this  case,  as  the  trustee  died  in  1862, 
but  that  suggestion  cannot  relieve  the  complainant  from  the  bar,  as  the  case  is 
controlled  by  section  10  of  the  state  limitation  act,  which  in  that  state  of  the  case 
only  extends  the  time  for  bringing  the  action  for  the  period  of  two  years  next 
after  the  grant  of  letters  testamentary  or  of  administration.  Mass.  Gen.  Stat, 
778.  Suggestion  is  also  made  that  the  bill  may  be  sustained  against  the  exec- 
utors as  a  mere  naked  bill  of  discovery;  but  the  court  is  of  a  different  opinion, 
for  two  reasons.  1.  Because  the  executors,  in  the  further  prosecution  of  the 
bill  against  tho  other  respondent  of  the  decree,  or  for  the  complainant,  are 
competent  witnesses  for  either  party.  2.  Because  the  complainant  has  been 
guilty  of  laches  in  bringing  his  bill,  which  may  well  be  taken  into  the  aeooaat 
in  determining  that  question* 
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§  9&3.  Where  an  absolute  deed  is  intended  for  a  mortgagey  a  sttiseqtierU  pur* 
chaser  with  notice  is  taken  as  an  equitable  mortgagee. 

Besides  the  money  demand  against  the  executors  and  devisees  of  the  trustee, 
the  complainant  also  claims  to  redeem  the  mortgaged  premises  so  far  as  re- 
spects the  undivided  seventh  part  of  the  dower  estate  which  the  trustee  in  hia 
Ufe-time  conveyed  to  the  last-namod  respondent.  Evidently  that  claim  rest9 
upon  entirely  different  principles  from  the  money  demand  against  the  other 
respondents,  as  the  property  exists  in  specie  without  change,  and  is  held  by  the 
grantee  of  the  trustee  who  made  the  purchase  and  took  the  conveyance  of  the 
property  with  full  knowledge  of  the  trust  and  of  the  rights  of  the  complain- 
ant under  the  original  arrangement  whereby  the  title  of  his  grantor  was  ao* 
paired.  Where  an  absolute  deed  is  intended  as  a  mortgage,  a  subsequent 
purchaser  with  notice  stands  in  the  place  of  the  equitable  mortgagee.  Will- 
iams v.  Thorn,  11  Paige,  459;  Vattier  v.  Hinde,  7  JPet.,  253;  Everett  v.  Stone^ 
3  Story,  446. 

§  95S.  A  claim  to  redeem  a  mortgage  canned  he  barred  under  twenty  years. 

Six  years  is  no  bar  to  a  claim  to  redeem  a  mortgage,  nor  is  the  plea  of  laches 
any  defense  to  the  suit  unless  it  is  shown  to  have  extended  to  a  period  of  twenty 
years.  In  the  case  of  a  mortgagor  coming  to  redeem,  courts  of  equity  have^ 
by  analogy  to  the  statute  of  limitations,  which  takes  away  the  right  of  entry 
of  the  plaintiff  after  twenty  years'  adverse  possession,  fixed  upon  that  term  as 
the  period  after  forfeiture  and  possession  taken  by  the  mortgagee,  no  interest 
having  been  paid  in  the  mean  time,  and  no  circumstances  to  account  for  the 
neglect  appearing,  beyond  which  a  right  of  redemption  shall  not  ba  favored. 
Hughes  V.  Edwarcfa,  9  Wheat.,  497  (§§  919-925,  supra);  Wyraan  v.  Babcock,  3 
Cart,  398;  Dexter  v.  Arnold,  3  Sumn.,  155  (§§  886-891,  supra);  Elmendorf  t>; 
Taylor,  10  Wheat.,  168;  4  Kent.  Com.  (11th  ed.),  187;  Demarest  v,  Wynkoop, 
3  Johns.  Cb.,  129.  Twenty  years  without  a  recognition  of  the  rights  of  the 
complainant  is  not  shown  in  this  case.  Numerous  allegations  of  the  bill  con* 
tradict  any  such  theory,  and  show  that  such  a  defense  in  the  present  state  of 
the  pleadings  cannot  be  sustained,  as  the  bill  alleges  that  in  1847  the  trustee 
ooDstantly  recognized  the  rights  of  the  complainant,  and  told  him,  in  substance^ 
that  it  was  impossible  to  say  what  the  receipts  would  be  until  bis  share  in  his 
father's  estate  was  all  sold ;  that  he  also  recognized  her  right  to  an  account,  but 
would  not  agree  definitely  to  give  it,  intimating  that  the  property  would  not 
amoant  to  more  than  enough  to  pay  him  what  he  advanced;  that  in  1850  he 
agreed  to  pay  him  $600  annually,  which  has  ever  since  been  paid ;  that  in  1856 
be  paid  $1,600,  and  $600  in  1858,  which  must  be  understooil  as  a  sum  in  addi- 
tion to  annual  payment  under  the  prior  agreement.  Examined  in  the  light  of 
the  declarations  of  the  trustee  and  these  several  payments,  especially  the  pay- 
ment at  one  time  of  the  sum  of  $1,600,  it  is  impossible  to  adopt  the  theory 
that  the  rights  of  the  complainant  were  not  recognized  by  the  trustee  within 
the  period  covered  by  those  several  allegations.  Sixteen  years  only  have  elapsed 
since  the  large  payment  of  $1,600  was  made  by  the  trustee.  Sufficient  has 
already  been  remarked  in  disposing  of  the  second  objection  of  the  respondent 
to  show  that  the  third  objection  cannot  be  sustained,  and  it  is  accordingly  over< 
ruled. 

§  954.  An  assignee  in  bankruptcy  is  not  required  to  take  onerous  property. 
If  U  does  not  take  it  the  title  remains  in  the  bankrupt 

Objection  is  also  made  that  the  allegations  of  the  bill  are  not  sufilcient  to 
diow  that  the  complainant  acquired  a  good  title  to  the  property  from  his  osk 
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signees  in  bankrnptcy.     All  the  bill  alleges  upoa  the  subject  is  that  he  was 
advised  to  purchase  from  his  assignees  in  bankruptcy  his  claim  against  the 
trustee,  and  that  he  accordingly  procured  an  assignment.    Express  provisioa 
was  made  by  section  9  of  the  bankrupt  act  of  the  19th  of  August,  1841,  that 
all  sales,  transfers  and  other  conveyances  of  the  assignee  of  the  bankrupt's 
property  and  rights  of  property  shall  be  made  at  such  times  and  in  such  man- 
ner as  shall  be  ordered  and  appointed  by  the  court  in  bankruptcy,  and  the 
supreme  court  of  Massachusetts. decided,  in  the  case  of  Osborn  v.  Basterral,4 
Cush.,  406,  that  the  sale  of  a  bankrupt's  real  estate  under  an  order  of  the  dis- 
trict court,  in  which  no  time  or  place  of  sale  was  fixed  by  the  court,  is  irregular 
and  void.     In  general,  when  a  sale  is  made  under  a  statute  power,  said  Shaw, 
Ch.  J.,  it  must  appear  that  the  requisitions  of  the  statute  as  conditions  precedent 
to  the  operation  of  the  power  to  pass  the  estate  have  been  complied  with. 
When  the  title  to  real  estate  is  solely  through  a  power,  it  must,  in  order  to  bo 
sustainable,  be  proved  that  such  power  was  duly  executed.     Cleveland  v.  Boe- 
rum,  27  Barb.,  254.     Title  was  claimed,  it  will  be  seen,  in  both  of  those  cases 
under  purchases  by  strangers  to  the  proceedings  in  bankruptcy,  and  conse- 
quently their  claim  of  title  rested  solely  upon  the  assumption  that  the  power 
to  sell  was  duly  executed  by  the  assignee.    Unlike  what  occurred  in  those 
cases,  the  purchase  in  the  case  before  the  court  was  made  by  the  bankrupt, 
whose  title,  in  the  case  of  onerous  property,  where  the  assignee  elects  not  to 
take  it  into  possession,  is  good  against  all  the  world,  except  the  assignee  or 
some  one  to  whom  he  conveyed  the  propert3\    Smith  v.  Gordon,  6  Law  Rejx, 
317.     All  the  property  and  rights  of  property  belonging  to  the  bankrupt  un- 
questionably pass  by  force  of  the  decree  of  bankruptcy  to  the  assignee  by 
operation  of  law,  and  become  vested  in  him  as  soon  as  he  is  appointed.    But 
though  the  legal  title  passes  to  the  assignee,  he  is  not  bound,  said  Judge  Ware, 
to  take  possession  of  all  the  property.    Leasehold  estates  pass  to  the  assignee 
under  the  English   bankrupt  laws,  but  the  assignee  is  not  bound  to  take  the 
lease  and  charge  the  estate  with  the  payment  of  the  rent,  as  the  rent  may  be 
greater  than  the  value  of  the  lease,  and  thus  the  estate  may  be  burdened  in- 
stead of  being  benefited,  and  in  such  a  case  the  claim  may  be  abandoned  by 
the  assignee.    He  is  not  bound  in  such  a  case  to  take  the  property  into  his  pos- 
session, and,  if  he  elects  not  to  take  the  property,  it  remains  in  the  bankrupt, 
and  no  one  certainly,  except  the  assignee,  has  a  right  to  dispute  his  posses- 
sion.   Copeland  v.  Stephens,  1  Barn.  &  Aid.,  603;  Fowler  v.  Down,  1  Bos,  & 
Pull.,  44. 

§  955.  after  the  lapse  of  yeare  a  presumption  arises  that  the  ctssignee 

elected  not  to  take  tlie  property. 

Years  have  elapsed  since  the  proceedings  in  bankruptcy  were  closed,  and  the 
irresistible  conclusion  from  all  the  averments  of  the  bill  is,  that  the  assignee 
never  elected  to  take  possession  of  this  property,  or  made  any  claim  whatever 
upon  the  trustee  for  the  same.  Assignees  may  refuse  to  take  possession  of  one^ 
ous  properties,  or  such  as  will  be  a  burden  instead  of  a  profit,  and  the  clear 
presumption  from  the  bill,  as  admitted  by  the  demurrer,  is  that  the  claim 
against  the  trustee  was  regarded  in  that  light  by  the  assignee.  Robeson  says 
it  has  long  been  a  recognized  principle  of  the  bankrupt  law  that  the  assignees 
of  a  bankrupt  are  not  bound  to  take  property  of  an  onerous  or  unprofitable 
character,  or  property  which  will  be  a  burden  instead  of  a  benefit.  They  are, 
on  that  subject,  regarded  as  being  in  a  very  different  position  from  that  of  the 
executors  of  a  deceased  testator,  as  the  former  take  the  property  by  operation 
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of  law,  while  the  latter  claim  title  through  their  testator,  and  are  bound  to 
perform  bis  obligations  to  the  extent  of  his  assets.  K  ibeson,  Bankruptcy,  322. 
Where  the  assignee  elects  not  to  take  the  right  of  the  bankrupt  and  charge 
the  estate  with  the  burden  of  an  uncertain  litigation,  the  right,  whatever  it  is, 
survives  in  the  bankrupt,  and  some  of  the  authorities  hold  that  it  may  be  pur- 
soed  by  any  creditor  not  a  party  to  the  proceedings  in  bankruptcy.  Smith  v. 
Gordon,  6  Law  Eep.,  317.  Persons  acting  as  assignees  in  such  a  case  are  re- 
paired to  elect  within  a  reasonable  time,  and  the  rule  is,  that,  if  they  refuse  to 
elect  when  required  to  do  so,  it  is  deemed  an  election  to  reject  the  estate. 
Lawrence  v.  Knowles,  5  Bing.  (K  C),  150;  Carter  v.  Warne,  4  Oar.  &  P.,  336; 
Graham  v.  Yan  Dieman  Land  Co.,  11  £xch.,  101;  £m  parte  Blandy,  1  Dea., 
286;  Tuck  v.  Fyson,  6  Bing.,  321. 

g  956.  Reasonable  presumptions  are  admitted  hy  a  demurrer. 

Doubtless  the  complainant,  in  such  a  case,  must  allege  or  prove  enough  to 
show  that  the  assignee  is  estopped  to  set  up  any  right  in  opposition  to  his  claim, 
and  the  court  is  of  the  opinion  that  enough  is  alleged  in  this  case  to  satisfy  that 
requirement.  Reasonable  presumptions  are  admitted  by  the  demurrer  as  well 
as  the  matters  expressly  alleged.  Pursuant  to  advice  which  the  complainant 
received  to  purchase  from  his  assignees  bis  claim  against  the  trustee,  the  alle* 
gation  is  that  he  procured  an  assignment  of  the  same,  which  must  be  under- 
stood in  this  award  as  a  transfer  of  all  the  property  and  estate  embraced  in  the 
claim  which  he  was  advised  to  purchase  by  an  appropriate  legal  instrument 
Suppose  that  is  so,  still  the  argument  is  that  the  allegation  was  not  sutBcient, 
because  it  is  not  alleged  that  the  sale  was  made  by  the  order  of  the  bankrupt 
court;  but  the  opinion  of  the  court  is  that  such  a  prior  order  was  not  necessary, 
onder  the  circumstances  of  this  case,  to  give  validity  to  the  sale,  or  if  it  was, 
that  the  reasonable  presumption,  from  the  allegation  of  the  bill,  is  that  the 
assignment  was  made  in  pursuance  of  such  an  order  of  court.  Independent  of 
the  assignment,  his  title,  under  the  circumstances  of  that  case,  was  good  against 
all  the  world  except  the  assignee,  as  the  presumption  is  that  the  property  was 
regarded  as  onerous,  and  that  the  assignee  elected  not  to  take  it  into  possession 
or  to  prosecute  the  claim. 

The  next  objection  is  that  the  cause  of  action  is  barred  by  the  two  years' 
limitation  in  the  bankrupt  law  under  which  the  complainant  was  adjudged  a 
bankrupt.  SufSce  it  to  say  that  the  limitatiop  does  not  apply  to  the  case  of  an 
assignee,  which  is  all  that  need  be  said  upon  the  subject  in  the  present  case. 
Banks  v.  Ogden,  2  Wall,  69. 

§  957.  The  waiver  of  the  oath  of  defendant  to  his  ansioer  in  a  biU  does  not 
amount  to  anything^  unless  it  is  accepted  by  the  defendant. 

It  is  also  objected  that  the  complainant  attempted  to  deprive  the  respondents 
of  their  right  to  an  answer  under  oath;  but  the  controlling  answer  to  the  ob- 
jection is,  that  it  can  have  no  such  effect,  as  the  waiver  amounts  to  nothing 
nnless  the  respondents  accept  it.  Heath  v,  Erie  R'y  Co.,  8  Blatch.,  412;  Story 
£q.  Plea.,  §  874.  Bill  dismissed  as  to  the  executors  and  devisees.  Decree  for 
complainant  against  Thomas  C.  Amory. 

§  9iS.  When  the  rigrht  to  enforce  a  mortgagre  accrues.—  Under  a  deed  of  trust  authoriz- 
ins  a  sale  upon  default  in  the  payment  of  interest,  a  sale  upon  such  default  is  authorized 
although  the  deed  does  not  show  when  the  interest  is  payable  or  what  the  rate  of  it  is,  except 
by  reference  to  the  note  secured.     Richards  v.  Holmes,  18  How.,  143  (g§  1175-79). 

^9^9,  Whole  debt  dae  apon  default—  A  provision  in  a  mortgage  or  bond,  that  upon  the 
matarity  of  an  instalment  without  payment  the  whole  debt  shaii  become  due,  is  valid  and 
may  be  enfordsd.    Oioott  v.  Bynum,  17  WalL.  44,  02. 
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§  980.  An  option  to  declare  the  principal  dne  upon  default  in  payment  of  interest  must 
be  declared  within  a  short  and  reasonable  time  after  the  right  to  do  so  has  accrued;  and  after 
a  delay  of  six  weeks  it  has  been  held  to  be  too  late  to  give  an  effectual  notice.  Wilson  a 
"Winter,  8  Fed.  R,  16  (g§  837-040). 

*  §  961.  An  asrreement  to  extend  the  time  of  the  payment  of  mortgage  notes  takes  the 
mortgage  out  of  the  operation  of  the  statute  of  limitations  as  between  the  original  parties 
only,  and  not  as  between  the  mortgagee  and  innocent  purchasers,  who  had  no  notice  of  such 
extension.    Wyman  v.  Russell,*  4  Biss.,  807. 

g  9(>S.  Proceed iiigfl  at  law  and  equity  at  flame  thne.— An  election  to  sue  at  law  upon  a 
note  secured  by  mortgage  does  not  make  it  necessary  for  the  holder  to  exhaust  his  remedies 
in  that  forum  before  he  can  go  into  equity  to  enforce  his  mortgage.  He  may  proceed  at  law 
and  in  equity  at  the  same  time,  and  until  actual  satisfaction  of  the  debt  has  been  obtained. 
Oberr.  Gallagher,  8  Otto,  109,  208. 

§  WS,  The  holder  of  a  note  secured  by  mortgage  may  proceed  at  law  or  in  equity  or  both 
at  the  same  time.  Upon  obtaining  a  judgment  upon  the  note,  this  is  merged  in  the  jadg- 
m.*nt,  but  the  mortga^  lien  is  not  merged.  This  is  transferred  from  the  note  to  the  judg- 
ment.   IbiiL 

g  9(S4.  Attachment  of  equity  of  redemption.— In  Maine  an  attachment  of  the  right  title 
and  interest  of  a  debtor  in  lands  binds  his  equity  of  redemption  in  mortgaged  land,  and  this 
can  be  levied  on  as  such  only  by  sale  at  auction.  If  an  execution  be  extended  upou  mort- 
gaged land  it  binds  the  fee  subject  to  the  mortgage,  but  in  such  case  the  title  dates  from  the 
seizure  on  execution  and  not  from  the  attachment.    Coggswell  v.  Warren,  I  Cuit,  223 

§  9L*5.  In  this  state  an  execution  for  the  same  debt  secured  by  the  moitgage  may  be  levied 
on  the  mortgaged  land.    Ibid. 

g  96tf.  Execution  npon  mortgagre  debt.— At  common  law  an  equity  of  redemption  cannot 
be  sold  on  execution  obtained  upon  the  mortgage  debt.     Hill  v.  Smith,*  2  MoXk,  446. 

§  9o7.  A  discharge  in  bankruptcy  of  the  mortgagor  does  not  prevent  a  foreclosure  of  the 
mortgage  by  an  action  tit  rem  or  by  a  bill  in  equity.  The  proceeding  in  such  a  suit  does  not 
compel  the  bankrupt  to  pay  the  debt  for  which  the  mortgage  was  given,  but  simply  forecloses 
his  right  to  redeem,  unless  he  shall  voluntarily  pay  the  debt  It  acts,  therefore,  not  at  all  in 
personam,  but  solely  in  rem.    In  re  Bl^Hows,  8  Story,  489. 

§  0(>8.  Mortgage  to  surety  enforced  for  principal  creditor.— A  mortgage  to  a  surety  to 
indemnify  him  for  securing  debts  of  the  mortgagor  will  inure  to  the  benefit  of  the  creditors 
to  whom  the  surety  has  become  bound,  and  upon  the  bankruptcy  of  the  mortgagor,  a  court  of 
bankruptcy,  or  a  court  of  equity,  will  enforce  the  mortgage  for  their  benefit  /«  re  Pierce, 
9  Low.,  843.  844. 

§  9(i9.  Where  a  state  court  has  acqnired  jurisdiction  of  the  subject-matter  of  a  cause,  its 
decree  is  a  bar  to  an  action  for  the  same  cause  in  a  federal  court.  Stout  v.  Lye,  18  Otto,  06 
(g^  1001-1003). 

g  970.  After  a  court  of  bankruptcy  has  taken  Jurisdiction  by  ordering  a  sale  of  the  moit- 
gaged  premises  dit$charged  of  liens,  a  state  court  has  no  jurisdiction  to  foreclose  the  mortgage. 
In  re  Devore,*  16  N.  B.  R.  58. 

§  971.  State  court  not  ousted  by  petition  in  bankruptcy.—  The  filing  of  a  petition  in  bank- 
ruptcy in  a  federal  court  and  the  adjudication  of  tmnkruptcy  therein  does  not  divest  a  state 
court  of  jurisdiction  over  a  pending  suit  on  a  mortgage  of  the  bankrupts  property,  nor  de- 
prive the  plaintiff  in  tlie  foreclosure  suit  of  his  right  to  execute  the  decree  of  foreclosure  hj 
a  sale  of  the  property.    In  re  Irving,  8  Beu.,  403,  488. 

^  97S.  A  decree  of  foreclosure  in  the  state  court  and  a  sale  thereunder,  made  after  the 
filing  of  a  petition  in  bankruptcy  of  the  mortgagor,  are  a  bar  to  any  right  of  the  assignee  to 
set  aside  the  foreclosure  sale  by  suit  in  a  federal  court,  or  to  raise  the  question  of  usury  in  the 
mortgage.    Cutter  v.  Dingee,  8  Ben.,  469. 

§  973.  Foreclosnre  by  scire  facias  under  the  statute  of  Illinois  is  only  allowed  where  the 
mortgage  has  been  di]ily  executed  and  recorded ;  and  a  mortgage  is  not  duly  acknowledged  if 
the  notary  public  has  failed  to  affix  his  seal  to  the  certificate  of  acknowledgment  Kenosha 
R.  Ck>.  V.  Sperry.*  8  Biss..  800. 

g  974.  In  Kansas  any  suit  for  the  sale  of  mortgaged  property  must  be  brought  within  the 
county  in  which  such  property  is  situated.  But  a  judgment  may  be  rendei^  on  a  note 
(secured  by  mortgage)  in  a  county  in  which  the  mortgaged  property  does  not  lie.  Appv. 
Bridge,*  1  McL'ahon,  118. 

§  975.  In  Louisiana,  in  order  to  make  a  valid  sale  of  land  under  a  foreclosure  of  a  mort- 
gage, it  is  indispensably  necessary,  in  all  parishes  except  Jefferson  and  Orleans,  that  there 
should  be  an  actual  seizure  of  the  land ;  not,  perhaps,  an  actual  turning  out  of  the  party  in 
possession,  but  some  taking  possession  of  it  by  the  sheriff,  not  merely  constructively.  Wat- 
son v.  Bondurant,*  21  WalL.  138. 
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§  97^  The  pact  de  non  aUenemdo  does  not  relieve  a  ixior(;gagee  from  the  necessity  of  pursu- 
ing  the  forms  of  law  in  making  a  sale.    Ibid, 

§  977.  The  facts  in  regard  to  a  sherifTs  sale  may  be  inquired  into  where  the  sherifiTs  return 
is  incomplete.    Ibid, 

g  978.  In  Louisiana  a  mortgage  by  public  act,  although  it  imports  a  confession  of  judg- 
ment may  be  enforaed  in  the  United  Stales  oourte  by  suit  in  equity.  Benjamin  v,  Cavaroc, 
2  Woods,  168,  171. 

g  979.  Where  a  lien  exists  on  property  in  Louisiana  by  special  mortgage,  and  upon  the 
mortgagor's  death  the  property  passes  with  the  lien  attached  into  the  hands  of  a  curator, 
the  circuit  coart  of  the  United  States  has  jurisdiction  to  enforce  a  sale.  Erwin  v,  Lowry,  7 
Row.,  17d,  UO. 

XXIV.    PORECLOSUBU  BY  EnTRY  AKD   PoSSESSIOJT   ANXj    BY  WrTT  OF  EnTRY. 

§  980.  Entry  for  condition  broken  in  proseneo  of  tiro  iritnesscs.—  In  Massachusetts, 
under  statutes  of  1788,  ch.  22,  and  of  1798,  ch.  77,  it  was  necessary  not  only  that  the  mort* 
gagee  should  enter  after  condition  brolcen  in  the  presence  of  two  witnesses,  but  also  tliat  the 
entry  should  be  known  Yxy  them  to  be  for  condition  broken  and  to  foreclose  the  mortgage. 
Gordon  r.  Lewis,*  1  Sumn.,  625. 

S  9>1.  Entry  vpon  one  of  sereral  lots.— An  entry  upon  one  of  several  distinct  and  de- 
tached parcele  of  land  in  the  same  county,  mortp(aged  in  one  deed  for  the  performance  of  the 
•ame  condition,  and  In  poesesai<m  of  the  same  person,  is  a  good  entry  upon  all*  Shapley  «. 
Bangeley,  1  Woodb.  &  M.,  218,  218. 

§  98S.  Assignment  by  mortgagee  after  completed  foreclosure.—  Where  a  morts:agee,  hav- 
ing made  entry  upon  land  and  completed  a  foreclosure  by  possession,  receives  from  a  third 
person,  with  the  assent  of  the  mortgagor,  the  mortgage  debt,  and  assigns  his  interest  to 
that  person,  the  latter  holds  an  absolute  estate^,  and  the  transaction  is  not  a  mere  discharge  of 
the  mortgage.    Ibid, 

§  988.  A  writ  of  entry  to  foreclose  a  mortgage  may  be  well  maintained  against  a  tenant  in 
possession  under  the  mortgage.    Fales  v.  Gibbs,*  6  Mason,  462. 

S  984  In  a  writ  of  entry  to  for^oae  a  mortgage,  the  declaration  should  allege  the  seisin 
to  be  in  mortgage  and  should  show  that  a  foreclosure  is  desired,  rather  than  possession  for 
the  par;x>8e  of  taking  profits.    Fiedler  t;.  Carpenter,  2  Woodb.  &  M.,  211. 

§  985.  The  fact  that  a  mortgage  contains  a  power  of  sale  is  no  objection  to  a  foreclosure  by 
writ  of  entry,  the  power  of  sale  is  merely  a  cumulative  remedy  which  does  not  interfere 
with  a  foreclosure  by  action,  or  by  entry  and  possession.    Furbish  v.  Seats.*  2  Cliff.,  454. 

g  98lt.  A  Jo^gHsnt  in  a  writ  of  entry,  to  foreclose  a  mortgage,  operates  only  as  between 
the  particis  to  the  suit  A  judgment  of  foreclosure  against  the  mortgagor,  rendered  long^ 
rabsequent  to  the  assignment  by  him  of  his  right  to  redeem,  cannot  operate  against  the  as- 
signee.   Gordon  v,  Hobart,  2  Sumn.,  400. 

XXY.  Fabties  to  Equttablb  Suns  fob  Fobeclosusb. 

SmvABY  —  MortgaQor  after  conveying  not  a  necessary  party,  %  987.— W^en  mortgagor's  wife 
not  a  necessary  party  by  reason  of  homestead  right,  §  988.—  Attaching  creditor  a  proper 
party,  f  %e».^  Judgment  pendente  lite,  g  990. 

i  987.  A  mortgagor  who  has  oouTeyed  his  equity  of  redemption  is  not  a  necessary  par^  to 
aforeclosare  bill.    Townsend  Savings  Bank  v.  Epping  g;^  991 -99a 

1 988u  If  for  any  reason  the  mortgage  is  paramount  to  the  right  of  homestead,  the  mort- 
gagor's wife  is  not  a  necessary  though  a  proper  party,  by  reason  of  such  right.    Ibid, 

§  989.  An  attaching  creditor  is  a  proper  party  to  foreclosure  proceedings.  If  his  attachment 
is  made  before  the  inception  of  such  proceedings,  he  is  not  bound,  and  has  a  right  to  redeem 
onless  made  a  party.    Dickinson  v.  Lamoille  County  Nat  Bank,  ^g  999.  1(K)0. 

g  990.  A  creditor  obtaining  a  judgment  pending  a  suit  to  foreclose  a  mortgage  of  the  debt* 
or's  property  is  bound  by  the  decree.  A  mortgagor  in  a  foreclosure  suit  represents  all  who 
pendente  Hte  acquure  any  claim  through  him.    Stout  v.  Lye,  gg  1001-1003. 

[KoiB.— See  §§  1004-1024.] 
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TOWNSEND  SAVINGS  BANK  v.  EPPING. : 
(Circuit  Court  for  Georgia:  8  Woods,  890-897.    1877.) 

Opinion  by  Bradley,  J. 

Statement  of  Facts. —  The  defendant  Aiken,  and  one  Goodrich,  being  in 
partnership  and  about  to  run  a  steam  saw-mill  on  Herd  Island,  near  the  moath 
of  the  river  Altamaha,  in  September,  1866,  borrowed  of  the  bank  corporation, 
complainant,  the  sum  of  $15,000,  and,  to  secure  the  payment  thereof,  executed 
and  delivered  to  the  said  bank  their  three  promissory  notes  for  $5,000  each,  pay* 
able  on  demand,  with  interest  half-yearly  in  advance,  and  a  mortgage  upon  tbe 
whole  tract  comprised  on  Herd's  Island,  including  the  saw-mill  thereon,  with 
the  engines,  machinery,  etc.  Tbe  other  complainants  joined  in  the  notes  as 
sureties.  The  constitution  of  Georgia,  adopted  in  1868,  secured  to  every  head 
of  a  family  a  homestead  of  realty  to  the  value  of  $2,000,  and  personal  property 
to  the  value  of  $1,000,  to  be  exempt  from  execution  and  sale.  The  legislature 
afterwards  prescribed  the  mode  of  setting  apart  and  securing  such  homestead 
and  property  to  the  sole  use  and  benefit  of  the  family  of  the  party  claiming  the 
same.  The  legislature  of  Georgia  also,  in  1868,  passed  a  law  giving  to  em- 
ploj'ees  employed  in  any  steam  saw-mill,  and  to  any  person  furnishing  any 
steam  saw-mill  with  timber,  saw  logs  or  provisions,  or  with  anything  necessary 
to  carry  on  the  work  of  said  mill,  a  lien  of  the  highest  dignity  upon  said  mill 
for  any  debts,  dues,  wages  or  demands  against  the  owner  for  such  service, 
timber  or  other  necessaries,  and  prescribed  the  method  of  executing  said 
lien. 

Goodrich  having  sold  out  his  interest  in  the  saw-mill  and  property  to  Aiken, 
the  latter,  in  1870,  took  the  requisite  proceedings  for  having  set  off,  as  home- 
stead, a  large  part  of  Herd's  Island  (not  including  the  saw-mill),  but  including 
for  personal  property^  to  be  exempt  from  execution,  portions  of  the  machinery 
of  the  mill.  Carl  Epping,  one  of  the  defendants,  in  1870,  placed  a  lien  on  tbe 
mill  for  timber  furnished  thereto,  and  took  out  an  execution  to  sell  tbe  same 
for  a  debt  of  about  $5,000.  John  Strickland  placed  another  lien  upon  the  mill 
for  about  $130.  Under  the  latter  the  mill  was  put  up  to  sale,  and  sold  to 
Epping  for  $5,100  —  against  tbe  protest  of  the  complainant  corporation.  Ep- 
ping claims  to  hold  the  whole  amount  of  his  bid  by  virtue  of  his  lien  and  that 
of  Strickland's  as  paramount  claims  to  that  of  the  complainant  under  its  mort- 
gage. The  complainants  in  the  present  suit  seek  a  decree  to  foreclose  the 
mortgage  given  to  the  bank  complainant  (which  has  never  been  paid),  and  to 
set  aside  as  null  and  void  the  sale  under  tbe  lien  of  Strickland,  and  to  declare 
the  said  lien,  as  well  as  that  of  Epping,  subordinate  to  the  said  mortgage,  and 
for  a  sale  of  the  property  under  and  by  virtue  of  the  mortgage,  free  and  clear 
of  said  liens;  or,  if  this  cannot  be  done,  that  the  purchase  money  bid  by  Ep- 
ping at  the  lien  sale  may  be  declared  to  belong  to  the  complainant.  The  com- 
plainants also  seek  to  be  relieved  against  Aiken's  claim  to  a  homestead. 

§  991.  Homestead  exemptions  are' subordinate  to  antecedent  liens. 

The  decision  of  the  supreme  court  of  the  United  States  in  the  case  of  Gunn 
V.  Barry,  15  Wall,  610,  has  disposed  of  the  question  relating  to  the  claim  of 
homestead.  That  court  held  that  the  homestead  exemption  secured  by  the 
constitution  of  Georgia,  adopted  in  1868,  does  not  affect  liens  created  prior  to 
that  time,  and  cannot  be  set  up  in  derogation  thereof;  and  accordingly,  in 
view  of  this  decision,  tbe  counsel  for  tbe  defendants  very  properly  abandoned 
that  defense. 


PARTIES  TO  EQIHTABLE  SOTTS  FOR  FORECLOSURE.       §§992-094. 

§993*  An  act  giving  a  lien /or  materials  furnished  to  a  saw-mill  cannot 
give  Ote  holder  of  such  lien  precedence  over  that  of  a  senior  mortgage. 

It  is  difficalt  to  perceive  any  difference  in  principle  between  the  claim 
groanded  on  the  lien  law  referred  to  and  ths^t  grounded  on  the  homestead  law. 
The  former,  as  well  as  the  latter,  if  attempted  to  be  carried  out  as  against 
debts  which  became  a  lien  on  particular  property  before  the  passage  of  the 
law,  would  be  obnoxious  to  the  objection  of  impairing  the  validity  of  contracts. 
To  give  to  a  person  furnishing  timber  to  a  saw-mill  a  lien  for  the  price,  para- 
mount to  that  of  prior  judgments,  mortgages  and  other  prior  liens  on  the  mill, 
woald  simply  amount  to  a  subversion  of  those  liens  pro  tanto,  without  adding 
any  corresponding  value  to  the  property.  Such  a  lien  has  not  the  merit  of  a 
mechanic's  lien,  which  is  usually  given  for  materials  furnished  and  work  done 
to  a  building,  and  presumably  increasing  its  value  to  the  amount  of  the  claim. 
Indeed,  the  defendant's  counsel  does  not  insist  that  any  claim  can  be  set  up 
against  the  mortgage  by  virtue  of  the  lien  given  by  the  law  of  1868.  But  he 
bases  the  lien  upon  which  the  defense  rests  upon  a  prior  law,  passed  in  1842 
(Cobb's  Dig.,  428),  amendatory  of  a  steamboat  lien  law  passed  in  1841.  By 
the  second  section  of  the  law  of  1842  it  was  declared  that  all  the  provisions  of 
the  steamboat  lien  law  should  apply  to  all  steam  saw-mills,  at  or  near  any  of 
the  water-courses  in  the  state,  in  behalf  of  all  and  every  person  or  persons 
who  might  be  employed  by  the  owner  for  services  rendered,  or  for  timber  or 
pine  wood,  provisions  or  supplies  delivered  to  any  such  saw-mill.  If  this  law 
was  in  force  in  1870,  when  the  timber  in  this  case  was  furnished  by  Eppingand 
Strickland,  the  liens  claimed  were  valid  ones,  unless  liable  to  some  of  the  other 
objections  which  have  been  urged  against  them. 
§  99$.   Constniction  of  Georgia  statutes. 

But  the  complainant  contends  that  the  second  section  of  the  act  of  1842  was 
not  in  force  in  1870,  but  had  been  repealed  in  1857,  in  respect  of  the  territory 
in  which  the  mortgaged  premises  are  situated.  Laws  of  1857,  225.  The  re- 
pealing act  referred  to,  which  was  passed  Dacember  16,  1857,  enacts  that  the 
second  section  in  question,  so  far  as  it  relates  to  all  the  saw-mills  upon  the  sev- 
eral mouths  of  the  Altamaha  river,  be  and  is  repealed;  and  that  the  term 
''mouths  of  the  Altamaha  river,"  includes  all  the  mills  within  ten  miles,  in  a 
straight  line,  of  Darien.  It  is  conceded  that  the  saw-mill  in  question  is 
within  ten  miles,  in  a  straight  line,  of  Darien ;  but  the  defendant's  counsel 
insists  that  it  is  not  on  one  of  the  mouths  of  the  Altamaha  river.  The  state 
map  shows,  however,  that  Herd's  Island  is  embraced  within  the  network  of 
channels  which  extend  along  the  coast  at  that  point,  and  which  connect  directly 
with  the  main  channel  of  the  Altamaha.  Indeed,  the  description  of  the  island 
in  the  mortgage  bounds  it  on  the  south  and  east  by  the  Altamaha  river.  But 
the  positive  language  of  the  act,  deflning  what  is  intended  by  the  expression, 
"^ mouths  of  the  Altamaha  river,"  is  controlling;  and  I  do  not  see  how  it  is 
possible  to  evade  its  force. 
§  994.  Priority  of  liens. 

In  my  judgment,  the  act  of  1857  did  repeal  the  second  section  of  the  act  of 
1S42,  so  far  as  relates  to  the  territory  embracing  the  premises  in  question,  and 
that  no  law  existed  in  1866,  when  the  mortgage  was  executed,  giving  any  such 
lien  upon  the* mill  in  question  as  that  claimed  by  the  defendants;  and  as  the 
subsequent  act  of  1868  cannot  be  invoked  to  derogate  from  the  validity  of  the 
mortgage,  neither  Epping  nor  Strickland  had  any  lien  which  could  affect  it. 
Therefore  the  sale  under  Strickland's  lien  must  be  considered  as  made  subject 
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to  the  lien  of  the  complainant's  mortgage.  That  sale  could  only  affect  the 
rights  of  Aiken.  Epping,  the  purchaser,  holds  the  property  as  Aiken  held  it, 
and  has  only  the  equity  of  redemption. 

§  996.  A  mortgagor  who  has  conveyed  his  equity  of  redemption,  is  not  a  nec- 
essary party  to  a  foreclosure  bUL 

The  defendants,  however,  raise  an  objection  to  the  bill  for  want  of  proper 
parties.  They  contend  that  Goodrich,  one  of  the  joint  makers  of  the  morU 
gage  notes,  is  a  necessary  party.  Proper  parties  are  not  always  necessary 
parties.  It  is  laid  down  by  Mr.  Justice  Story,  in  his  work  on  Equity  Pleading, 
that  neither  prior  nor  subsequent  incumbrancers  are  necessary,  though  they  are 
proper  parties  in  a  bill  to  foreclose.  If  not  made  parties,  they  are  not  bound 
by  the  decree.  Section  193  and  note.  And  he  says  distinctly  that  where  the 
mortgagor  has  conveyed  his  equity  of  redemption  absolutely,  the  assignee  only 
need  be  made  a  party  to  the  bill.  Section  197.  Goodrich  conveyed  his  equity 
of  redemption  in  the  mortgaged  premises  to  Aiken,  and  the  latter  is  made  a 
party.  If  Goodrich  has  any  interest  at  all  in  the  controversy,  it  arises  from 
the  fact  that  he  may  be  resorted  to  ultimately  as  one  of  the  makers  of  the 
notes  if  the  property  mortgaged  does  not  bring  enough  to  pay  them.  This 
may  possibly  entitle  him  to  redeem,  if  he  has  to  pay  anything.  Not  being 
made  a  party,  this  right  will  not  be  extinguished.  But  without  being  a  party 
he  will  be  bound  by  the  account  taken  as  the  amount  due,  unless  he  can  show 
collusion.     See  Haines  v.  Beach,  3  Johns.  Ch.,  459. 

§  996,  Courts  of  equity  are  unwilling  to  throw  a  case  out  for  a  defect  of 
parties. 

Courts  of  equity  are  always  unwilling  to  turn  a  complainant  out  of  c6urt  on 
the  objection  for  want  of  parties,  made  at  the  final  hearing.  If  they  deem  it 
essential  that  a  person  should  be  a  party  who  has  not  been  made  such,  they 
will  generally  allow  the  cause  to  stand  over  in  order  that  he  may  be  brought  in. 
I  do  not  consider  that  to  be  necessary  in  this  case.     The  objection  is  overruled. 

§  997.  Where  the  mortgage  is  superior  to  the  homestead  the  wife  of  the  mort- 
gagor is  not  a  necessary  party. 

It  is  also  objected  that  Mrs.  Aiken,  the  wife  of  the  defendant  Aiken,  shoald 
have  been  made  a  party,  because  the  suit  seeks  to  subvert  the  claim  of  homestead 
in  the  mortgaged  premises.  The  mortgage,  as  we  hax'e  seen,  is  paramount  to 
the  right  of  homestead.  The  latter  is  to  be  viewed  in  the  light  of  a  subsequent 
incumbrance  only.  The  wife,  like  the  joint  maker  of  the  note,  is  only  inter- 
ested that  the  mortgage  shall  not  absorb  more  than  the  just  amount  due  thereon 
shall  require.  As  to  the  amount  due,  the  husband,  Aiken,  being  primarily 
liable  therefor,  is  the  only  party  necessary  to  bo  present  at  the  taking  of  the 
account;  and  such  account  will  be  binding  on  persons  only  collaterally  liable, 
unless  collusion  be  shown.  And  as  to  the  right  of  such  persons  to  resort  to 
the  mortgaged  premises  and  redeem  the  same  in  case  they  are  called  upon  to 
bear  any  part  of  the  debt,  we  have  seen  that  it  is  not  taken  away  if  they  are 
not  made  parties.  The  wife  stands  in  this  respect  in  the  same  attitude  as  the 
joint  obligor.  She  is  a  proper  party,  but  not  a  necessary  one.  The  complain- 
ants omit  her  at  their  peril.  Not  being  made  a  party,  her  right  to  redeem  by 
paying  the  mortgage  debt  is  not  cut  off.  In  this  case  I  see  no  reason  for  hold- 
ing the  cause  over  in  order  to  make  the  wife  a  party.  It  is  apparent  from  the 
evidence  in  the  cause  that  the  property  is  insufficient  to  pay  the  debt,  and  as 
Aiken,  the  principal  debtor,  is  insolvent,  no  good  would  be  accomplished  by 
bringing  the  wife  into  .the  litigation. 
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§  996.  Demand;  hringing  of  suit  sufficient 

The  objection  that  no  demand  of  payment  of  the  notes  was  made  before 
filing  the  bill  is  not  sustained  by  the  evidence;  and  besides  this,  the  bringing 
of  gait  is  itself  a  suflBciont  demand,  even  in  an  action  at  law.  The  view  which 
I  have  taken  of  the  case  renders  it  unnecessary  to  consider  various  other  ques- 
tions which  were  discussed  on  the  argument.  A  decree  mast  be  entered  for 
the  complainants,  that  the  corporation  complainant  is  entitled  to  have  the 
mortgaged  premises  sold  to  raise  and  satisfy  the  amount  due  for  principal  and 
interest  on  the  several  promissory  notes  secured  by  the  mortgage,  and  also  the 
costs  of  suit,  free  and  clear  of  the  claim  for  homestead  and  of  any  exemption 
of  property  under  the  constitution  of  1868,  or  laws  made  in  pursuance  thereof; 
and  free  and  clear  of  any  claim  under  the  liens  set  ap  by  defendants  for  fur- 
nishing timber  or  otherwise,  and  of  all  and  any  sale  or  sales  made  by  virtue  of 
sach  liens  or  either  of  the  same;  and  that  it  be  referred  to  a  master  to  ascertain 
and  report  the  amount  due  the  corporation  complainant  on  said  notes  and 
mortgage;  and  that  the  defendants  be  foreclosed  of  ail  equity  of  redemption 
and  claim  in  and  to  the  mortgaged  premises  that  may  be  sold  to  pay  the  said 
debt. 

DICKINSON  17.  JiAMOILLE  COUNTY  NATIONAL  BANK. 

(Circuit  Coart  for  Yermont:  13  Federal  Reporter,  747-749.    1883.) 

Opinion  by  Wheeleb,  D.  J. 

Statement  of  Facts. —  This  cause  has  been  submitted  on  bill,  answers,  repli- 
cation, proofs,  admission  of  facts  and  briefs.  From  the  pleadings,  proofs  and 
admission  it  appears  that  the  orator  was  the  owner  of  a  note  against  one  Gris- 
wold,  on  which  suit  was  brought  in  the  name  of  the  defendant  Heath;  and 
among  other  real  estate  of  Oriswold  a  farm  was  attached  subject  to  a  mort- 
gage to  one  Wheelock,  then  being  foreclosed;  that  subsequent  to  the  attach- 
ment a  final  decree  of  foreclosure  was  entered  that  unless  the  mortgage  debt 
shooid  be  paid  in  instalments,  at  certain  times  fixed,  Griswold  and  all  persons 
claiming  under  him  should  be  foreclosed  and  forever  barred  of  all  equity  of 
redemption  in  the  premises;  that  afterwards  Griswold  became  largely  indebted 
to  the  defendant  bank,  and  after  paying  all  the  instalments  of  the  foreclosure 
bat  the  last  two,  executed  a  mortgage  to  the  bank  of  all  the  real  estate  to 
secore  t)iat  indebtedness;  that  at  the  solicitation  of  Griswold,  and  for  the  pur- 
pose of  aiding  him,  the  bank  entered  into  an  agreement  in  writing  with  him, 
by  the  terms  of  which,  in  consideration  of  certain  payments  made  and  to  be 
made  at  specified  times  by  him,  the  bank  agreed  to  assign  all  its  claims  and 
securities  to  the  attorney  of  Griswold,  and  in  case  it  should  become  the  owner 
of  Wheelock's  decree  to  assign  that  also,  on  payment  of  what  the  bank  should 
\  pay  for  it,  with  interest,  and  that  in  case  the  several  sums  should  not  be  paid 
by  the  time  stated,  the  bank  assumed  no  obligation  by  the  contract;  that  the 
bank  paid  the  amount  6f  the  instalments  due  to  Wheelock  and  took  the  decree. 
The  first  payment  to  be  made  by  Griswold  under  the  agreement  was  after  the 
expiration  of  the  time  of  redemption  in  the  decree.  Griswold  made  a  part  of 
the  payments,  but  not  all  of  them,  and  finally  the  bank  took  possession  of  all 
the  premises  and  sold  them  to  the  defendant  Hendee,  who  sold  one-half  and 
afterwards  the  other  to  the  defendant  Paige,  who  paid  a  large  part  of  the  pur- 
chase money,  and  more  than  the  amount  of  the  Wheelock  decree  paid  by  the 
bank,  without  any  notice  or  knowledge  of  the  agreement  between  the  bank 
and  Griswold.    Judgment  was  recovered  in  the  suit  in  the  name  of  Heath 
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against  Grisvrold,  and  the  land  covered  by  the  decree  was  levied  upon  sabject 
to  the  Wfaeelock  mortgage,  appraised  at  the  amount  due  on  the  last  two  instal- 
ments, and  set  out  to  the  creditor  in  satisfaction  in  part  of  the  judgment. 
This  bill  is  brought  by  the  orator  as  equitable  owner  of  the  judgment,  and  of 
the  right  to  the  land  set  oflf  to  satisfy  it  to  redeem  the  land  from  the  Wheelock 
mortgage.  There  is  no  question  about  the  regularity  of  the  foreclosure  pro- 
ceedings, or  of  the  judgment,  or  of  the  proceedings  in  levying  upon  and  set- 
ting out  the  land  to  the  creditors,  nor  as  to  the  right  of  the  orator  to  the 
judgment  and  its  avails.     The  sole  question  is  as  to  the  right  to  redeem. 

§  999.  An  attaching  c?*editor  is  a  proper  party  to  foreclosure  proceedings. 

As  the  foreclosure  proceedings  were  pending  against  Griswold  when  his 
right  was  attached,  Heath  and  the  orator,  in  whose  right  the  attachment  was 
made,  were  affected  by  them  the  same  as  if  they  had  been  made  parties  to 
them.  Story,  Eq.,  §§  405,  406.  The  attaching  creditor,  if  the  attachment  bad 
been  made  before  the  commencement  of  the  proceedings  to  foreclose,  would 
have  been  a  proper  party  to  the  proceedings,  and  would  not  have  been  bound 
by  the  decree  without  being  made  a  party.  Chandler  v.  Dyer,  37  Vt.,  345; 
Gen.  St.  Vt.,  1878,  p.  841.  The  proceeding  by  attachment  was  in  invitumy  and 
by  it  the  orator,  through  Heath,  acquired  a  right  independent  of  Griswold  to 
redeem  the  mortgage,  and  by  the  decree  he  became  bound  to  redeem  it  accord- 
ing to  the  decree,  if  he  would  save  his  right  to  the  equity  of  redemption 
acquired  by  the  attachment.  Griswold  had  the  right  to  redeem  or  not  as  he 
might  be  able  or  see  fit ;  the  orator  bad  the  right  to  redeem  or  not  as  he  might 
see  fit.  If  either  redeemed  it  would  be  redeemed,  and  respective  rights  would 
take  place  accordingly;  and  if  neither  redeemed  both  would  be  foreclosed. 
^Neither  did  redeem,  and  their  respective  rights  became  affected  accordingly, 
except  as  varied  by  other  circumstances.  It  is  claimed  by  the  orator  that  the 
agreement  to  take  what  the  decree  cost,  after  its  expiration,  opened  the  decree 
as  to  all  parties.  It  is  probably  true  that  it  did  open  the  decree  as  to  Griswold. 
It  substituted  a  new  agreement  of  the  parties  in  place  of  the  decree.  By  that 
agreement,  if  he  paid,  he  was  to  have  the  premises.  That  was  like  the  agree- 
ment in  the  original  mortgage,  by  which,  if  he  paid,  he  was  to  have  the  prem- 
ises. The  original  mortgage  had  to  be  foreclosed  to  cutoff  his  right  to  redeem 
that,  notwithstanding  his  failure  to  pay,  and  this  agreement  might  have  to  be 
foreclosed  anew  to  cut  off  his  right  to  redeem,  notwithsta'nding  his  failure  to 
pay  according  to  that.     Cooper  v.  Cole,  38  Vt,  185. 

§  1000.  As  to  the  right  to  redeem. 

The  question  remains,  however,  whether  this  agreement  made  with  Griswold 
would  open  the  decree  as  to  the  orator,  who  had  no  part  in  making  the  agree- 
ment. Had  Griswold  redeemed,  the  mortgage  would  have  been  removed  from 
the  estate  and  left  it  free  as  to  that  for  the  orator  to  levy  upon;  but  that  result 
would  have  followed  from  the  fact  of  the  redemption  and  not  from  tho  force 
of  the  agreement.  Had  the  orator  redeemed  the  decree,  he  could  have  stood 
upon  it  in  his  own  right.  Wheeler  v.  Willard,  44  Vt.,  640.  As  no  one  redeemed 
it,  he  lost  his  right;  it  was  foreclosed  as  to  him.  As  a  further  foreclosure  was 
made  necessary  only  by  the  agreement,  it  would  only  be  necessary  as  against 
the  parties  to  the  agreement.  The  new  agreement  was  made  with  Griswold 
for  his  own  benefit;  the  orator  had  nothing  to  do  with  it,  and  shows  no  ground 
for  claiming  that  it  was  for  his  benefit,  or  for  claiming  the  benefit  of  it.  And 
further,  if  it  could  be  said  that  as  the  orator  is  bound  by  the  decree  under  Gris- 
wold, he  should  be  entitled  to  the  benefits  of  the  agreements  of  Griswold  aflfect- 
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ing  the  decree,  it  would  have  to  be  said  still  farther  that,  if  he  would  take 
Griswold's  agreement  to  stand  upon,  he  must  take  it  in  all  its  parts  as  Griswold 
made  it.  Griswold  was  foreclosed,  except  for  the  effect  of  the  agreement.  lie 
acquired  no  right  to  redeem  except  by  the  terms  of  the  agreement.  Should  he 
bring  a  bill  to  redeem,  it  would  have  to  be  founded  on  the  agreement.  The 
orator  can  have  no  greater  right  than  that.  But  he  has  not  brought  his  bill, 
and  does  not  by  it  offer  to  redeem  according  to  that.  He  claims  the  right  to 
redeem  that  parcel  of  the  whole,  and  to  have  the  benefit  of  that  part  of  the 
agreement  and  let  the  rest  go.  Such  a  result  would  be  highly  inequitable. 
Still  further,  this  purely  equitable  right  to  redeem  cannot  in  equity  be  enforced 
against  the  purchasers  of  the  legal  estate  without  notice.  The  bank  had  the 
full  legal  title  appearing  of  record,  and  had  possession  at  the  time  of  Hendee's 
purchase.  This  agreement  did  not  appear  of  record.  The  proof  not  only  fails 
to  show  that  Hendee  had  heard  of  it,  but  shows  affirmatively  that  he  had  not 
heard  of  it.  The  orator,  therefore,  has  no  right  to  redeem  against  him  and  his 
grantee.     Let  a  decree  be  entered  dismissing  the  bill,  with  costs. 

STOUT  V.  LYE, 
(13  Otto,  66-71,    1880.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Ohio. 

Opinion  by  Watfe,  C.  J. 

Statement  of  Facts. —  This  record  discloses  the  following  facts:  On  the 
10th  of  November,  1873,  Francis  J.  Lye  executed  to  the  First  National  Bank 
of  Delphos  a  mortgage  on  certain  real  estate  situate  in  the  village  of  Dclphos, 
Allen  county,  and  within  the  northern  judicial  district  of  the  United  States  in 
the  state  of  Ohio,  to  secure  his  note  to  the  bank  for  $6,000,  dated  November 
1, 1873,  and  payable  January  1,  1874,  which  was  given  to  take  up  in  part  his 
old  note  to  the  bank  then  past  due.  The  mortgage  was  duly  recorded  in  the 
records  of  the  county,  November  10,  at  which  time,  under  the  laws  of  the 
state,  it  took  effect.    Eev.  Stat.  Ohio  (1880),  sec.  4133. 

On  the  29th  of  December,  1875,  the  present  appellants,  John  W.  and  Jacob 
0.  Stout,  brought  suit  in  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Ohio,  against  Lye  and  Philip  Walsh,  who  were  partners,  to  recover 
a  judgment  for  $5,106.36  and  interest.  The  first  day  of  the  January  term, 
1876,  of  that  court  was  January  4,  and  process  was  served  on  Lye  &  Walsh, 
in  the  suit  of  the  Stouts,  January  3.  On  the  15th  of  January,  1876,  the  bank 
commenced  suit  against  Lye  in  the  court  of  common  pleas  of  Allen  county  to 
foreclose  its  mortgage.  Process  was  served  on  Lye  in  that  action  January  20. 
The  Stouts  were  not  made  parties,  the  bank  having  then  no  actual  notice  of 
the  pendency  of  their  suit  in  the  circuit  court.  On  the  31st  of  January  the 
Stouts  recovered  judgment  in  their  action  in  the  circuit  court  against  Lye  & 
Walsh  for  the  full  amount  of  their  claim  and  costs,  and  on  the  same  day  caused 
an  execution  to  be  issued,  which  was,  on  the  1st  day  of  February,  duly  levied 
on  the  lands  covered  by  the  bank  mortgage.  The  effect  of  the  judgment, 
without  this  levy,  was  to  bind  the  lands  of  the  defendant  for  the  satisfaction 
thereof  from  the  first  day  of  the  term  of  the  court  at  which  it  was  rendered, 
January  4.  Id.,  sec.  5375.  On  the  23d  of  February  the  Stouts  commenced 
this  suit  in  the  circuit  court  of  the  United  States  for  the  northern  district  of 
Ohio,  making  the  bank  a  defendant,  in  which  they  sought  to  set  aside  the 
mortgage  as  illegal  for  want  of  authority  to  take  it,  or  if  that  could  not  be 
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done,  to  have  certain  alleged  payments  of  usurious  interest  applied  to  reduce 
the  debt.  The  bank  was  served  with  subpoena  on  the  25th  of  February,  and 
required  to  appear  on  the  first  Monday  in  April.  The  February  term  of  the 
court  of  common  pleas  of  Allen  county  began  on  the  7th  of  February,  and  on 
the  7th  of  March,  during  that  term,  a  judgment  was  rendered  in  the  suit  of 
the  bank  against  Lye  for  the  full  amount  of  his  note  and  interest,  and  for  a 
foreclosure  of  the  mortgage  by  a  sale  of  the  mortgaged  property.  The  bank 
answered  the  suit  of  the  Stouts,  setting  up  the  foregoing  facts,  which  being 
proved  by  the  agreed  statement  of  the  parties,  the  bill  was  dismissed.  From 
that  decree  this  appeal  was  taken. 

§  1001.  Where  a  state  court  has  acquired  jurisdiction  of  the  svhject-inaUer 
of  a  cause  its  decree  is  a  bar  to  an  action  for  the  same  cause  in  a  federal  court 

The  first  question  to  be  decided  is  whether  the  appellants  are  concluded  by 
the  judgment  of  the  state  court  finding  the  amount  due  the  bank  and  estab- 
lishing the  lien  of  its  mortgage.  If  they  are,  they  concede  that  the  decree 
below  is  right.  There  cannot  be  a  doubt  that  the  state  court  had  jurisdiction  of 
the  suit  instituted  by  the  bank,  and  as  was  said  by  Mr.  Justice  Grier,  8f)eaking 
for  the  court  in  Peck  v.  Jenness,  "  It  is  a  doctrine  of  law  too  long  established 
to  require  a  citation  of  authorities,  that  where  a  court  has  jurisdiction  it  has 
a  right  to  decide  every  question  which  occurs  in  the  cause,  and  whether  its  de- 
cision be  correct  or  otherwise,  its  judgment,  till  reversed,  is  regarded  as  bind- 
ing in  every  other  court;  and  that  where  the  jurisdiction  of  a  court,  and  the 
right  of  a  plaintiff  to  prosecute  his  suit  in  it,  have  once  attached,  that  right 
cannot  be  arrested  or  taken  away  by  proceedings  in  another  court."  7  How., 
612,  624.  The  mere  fact,  therefore,  that  the  Stouts  commenced  this  suit  in 
the  circuit  court  before  judgment  was  rendered  in  the  state  court  in  favor  of 
the  bank  is  of  no  importance.  The  point  to  be  decided  is  whether  the  judg- 
ment in  the  state  court  binds  the  Stouts,  they  not  having  been  parties  to  the 
suit  in  which  it  was  rendered.  The  rule  is,  that  where  suits  between  the  same 
parties  in  relation  to  the  same  subject-matter  are  pending  at  the  same  time  in 
different  courts  of  concurrent  jurisdiction,  a  judgment  on  the  merits  in  one 
may  be  used  as  a  bar  to  further  proceedings  in  the  others. 

§  1002.  Bights  acquired  pendente  lite. 

It  is  also  an  elementary  rule  that  "  if,  pending  a  suit  by  a  mortgagee  to  fore- 
close the  equity  of  redemption,  the  mortgagor  makes  a  second  mortgage,  or 
assigns  the  equity  of  redemption,  an  absolute  decree  of  foreclosure  against  tho 
mortgagor  will  bind  the  second  mortgagee  or  assignee  of  the  equity  of  redemp- 
tion." Mitf.,  p.  73;  Story,  Eq.  PL,  sec.  361.  Acting  on  this  rule  in  Eyster  v. 
Gaff,  91  U.  S.,  521,  we  held  that  an  assignee  in  bankruptcy,  appointed  pending 
a  foreclosure  suit,  was  barred  by  a  decree  against  the  mortgagor.  In  this  we 
may  have  gone  somewhat  beyond  the  rulings  of  the  English  courts,  and  of 
Chancellor  Walworth  in  an  anonymous  case  (10  Paige  (N.  Y.),  20),  but  to  our 
minds,  under  the  late  bankrupt  law,  an  assignee  stands  as  any  other  grantee  of 
the  mortgagor  would  stand  who  acquired  title  after  the  commencement  of  the 
suit  to  foreclose  the  mortgage. 

§  1003*  Creditor  obtaining  judgment  pending  a  foredosure  suit. 

That  the  suit  of  the  bank  was  one  to  foreclose  a  mortgage,  and  that  it  was 
actually  pending  when  the  judgment  lien  of  the  Stouts  was  acquired,  are  con- 
ceded facts.  When  the  suit  was  begun.  Lye,  the  mortgagor,  represented  the 
entire  equity  of  redemption.  He  had  parted  with  no  portion  of  it  voluntarily; 
and  if  the  Stouts  had  failed  to  get  their  judgment  during  the  January  teraiy 
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1876,  of  the  circait  court,  no  one  would  claim  they  were  not  bound  by  the  de- 
cree of  foreclosure,  although  not  parties  to  the  suit.  Neither  could  it  with  any 
propriety  be  claimed,  we  think,  that  they  would  not  be  bound  if  their  lien  had 
only  taken  effect  from  the  date  of  their  judgment.  It  is  true  the  lien  followed 
by  operation  of  law  from  a  judgment  in  an  (\dversary  proceeding  against  the 
mortgagor,  and  was  not  created  directly  by  his  own  voluntary  act,  but  it  was 
the  legitimate  result  of  his  failure  to  pay  a  debt  he  had  incurred,  and  reached 
only  the  equity  of  redemption  that  was  being  foreclosed  in  the  pending  suit. 
It  was  in  legal  effect  no  more  and  no  less  than  an  incumbrance  of  the  equity 
of  redemption  by  the  mortgagor  under  the  operation  of  the  judicial  proceed- 
ings which  had  been  instituted  against  him  to  enforce  the  payment  of  a  debt 
he  owed.  As  this  incumbrance  was  created  pendente  lUe^  there  can  be  no  ques- 
tion that  it  comes  within  the  rule  just  stated  as  governing  such  transfers,  unless 
the  rights  of  the  parties  are  changed  because  the  lien,  when  created,  bound  the 
property  from  January  4  as  against  other  liens  and  conveyances  made  by 
the  mortgagor.  The  inquiry  is  nfot  as  to  the  extent  or  validity  of  the  lien,  but 
whether  the  holder  is  any  less  an  incumbrancer  pendente  lite,  because,  although 
his  incumbrance  was  actually  created  while  the  suit  was  pending,  it  bound  the 
land,  for  certain  purposes,  from  an  earlier  date.  Confessedly  the  lien  of  the 
bank,  if  its  mortgage  was  valid,  was  in  any  event  superior  to  that  of  the  judg- 
ment. The  only  point  in  controversy  is  as  to  the  necessity  of  making  such  an 
incumbrancer  a  party  to  a  f)ending  suit  in  order  to  cut  off  by  a  foreclosure 
his  interest  thus  acquired  in  an  equity  of  redemption.  No  doubt  the  Stouts, 
as  soon  as  their  judgment  was  rendered,  had  a  lien  on  the  mortgaged  property, 
which  for  some  purposes  antedated  the  foreclosure  suit;  but  until  they  had  se- 
cured their  lien  they  would  not  have  been  heard  to  contest  the  validity  of  the 
bank's  mortgage,  or  the  amount  that  was  due  on  the  mortgage  debt.  If  they 
had  been  made  parties  when  the  suit  was  begun,  they  could  have  done  nothing 
by  way  of  defense  to  the  action  until  they  had  acquired  some  specific  interest 
in  the  mortgaged  pi'operty.  As  creditors  at  large  they  were  powerless  in  re- 
spect to  the  foreclosure  proceedings,  but  when  they  obtained  their  judgment, 
not  before,  they  were  in  a  position  to  contest  in  all  legitimate  ways  the  validity 
and  extent  of  the  superior  lien  which  the  bank  asserted  on  the  property,  in 
which,  by  the  judgment,  they  had  acquired  a  specific  interest.  They  might 
have  appeared  in  the  common  pleas  and  asked  to  be  admitted  to  defend  the 
bank's  suit,  or  for  some  other  appropriate  relief,  or  they  might  do  what  they  in 
fact  did, —  commence  this  suit  in  the  circuit  court  in  aid  of  their  execution. 
By  this  suit,  however,  they  could  not  deprive  the  common  pleas  of  the  juris- 
diction it  had  acquired  in  the  bank's  suit,  nor  take  away  from  the  bank  its  right 
to  prosecute  that  suit  to  the  end.  The  two  suits  related  to  the  same  subject- 
matter,  and  were  in  fact  pending  at  the  same  time  in  two  courts  of  concurrent 
jurisdiction.  The  parties  also  were  in  legal  effect  the  same,  because  in  the 
state  court  the  mortgagor  represented  all  who,  pending  the  suit,  acquired  any 
interest  through  him  in  the  property  about  which  the  controversy  arose.  By 
electing  to  bring  a  separate  suit  the  Stouts  voluntarily  took  the  risk  of  getting 
a  dedsion  in  the  circait  court  before  the  state  court  settled  the  rights  of  the 
parties  by  a  judgment  in  the  suit  which  was  pending  there.  Failing  in  this, 
they  must  submit  to  the  same  judgment  that  has  already  been  rendered  against 
their  representative  in  the  state  court.  That  was  a  judgment  on  the  merits  of 
the  identical  matter  now  in  question,  and  it  concluded  the  ^'  parties  and  those 
in  privity  with  them,  not  only  as  to  every  matter  which  was  offered  and  re- 

848 


S§  1004-1019.       CX)NVEYANCES  — MORTGAGES  OF  REAL  ESTATE. 

ceived  to  sustain  or  defeat  the  claim  or  demand,  but  as  to  any  other  admissible 
matter  which  might  have  been  offered  for  that  purpose."  Cromwell  v.  County 
of  Sac,  94  U.  S.,  351,  352.  It  is  true  the  mortgagor  did  not  set  up  as  a  defense 
that  the  bank  had  no  right  to  take  the  mortgage,  or  that  he  was  entitled  to 
certain  credits  because  of  payments  of  usurious  interest,  but  he  was  at  liberty 
to  do  so.  Not  having  done  so,  he  is  now  concluded  as  to  all  such  defenses,  and 
so  are  his  privies. 

Decree  affirmed. 

§  1004.  Incnmbrances  pendente  lite.—  It  is  not  within  the  power  of  the  mortgagor,  pend- 
ing a  foreclosure  suit,  by  contract  with  a  mechanic,  and  without  the  consent  of  the  mortga- 
gee, to  create  an  incumbrance  upon  the  property  which  could  in  anywise  affect  the  rights  of 
the  mortgagee  as  they  might  be  declared  by  the  final  decree.  Hards  v.  Ck>nn.  Mut.  L.  Ins. 
Co.,«8Bi8S.,  234. 

§  1005.  So  a  contract  made  and  work  done  after  the  institution  of  a  suit  to  foreclose  will 
not  confer  a  mechanic's  lien  superior  to  the  rights  of  the  mortgagee.    IbicL 

§  1006.  An  assignee  of  an  equitable  mortgage,  who  has  taken  the  assignment  merely  as 
collateral  security,  cannot  maintain  a  bill  to  f oreclo^  it  after  the  debt  for  which  he  held  it 
as  security  has  been  paid.    Wilbur  v.  Almy,*  12  How.,  180. 

§  1007.  In  a  suit  by  a  married  woman  to  foreclose  a  mortgage  payable  to  her,*  where  the 
bonds  and  mortgage  are  in  possession  of  her  husband,  who  is  living  apart  from  her  and  be- 
yond the  jurisdiction  of  the  court,  the  husband  should  be  made  a  party  to  the  suit ;  but  if 
there  have  been  laches  and  delay  on  his  part  he  should  not  be  allowed  to  come  in  and  defend 
except  upon  terms.    Ruckman  v.  Stephens,*  11  Fed.  R.,  7U8. 

§  1008.  Parties  defendant—  One  in  possession  of  mortgaged  premises  claiming  them,  who 
is  not  made  a  party  to  a  bill  for  foreclosure,  is  not  bound  by  the  decree.  Noyes  v.  Hall, 
7  Otto,  34  (§g  627,  628). 

§  1009.  All  parties  holding  the  equity  of  redemption  of  mortgaged  lands  are  necessary  par- 
ties to  a  bill  to  foreclose.     Wyman  v,  Russell,*  4  Biss.,  807. 

§  1010.  The  rights  of  any  one  interested  in  the  equity  of  redemption  who  is  not  made  a 
party  to  a  bill  are  not  affected  by  the  decree  of  foreclosure  and  the  sale  under  it,  but  he  may 
redeem  as  before  the  sale.     Clark  v.  Reybum,  8  Wall.,  818  (§§  1047-49). 

§  1011.  Beneficiaries. —  The  foreclosure  of  a  mortgage  by  a  bill  in  which  known  beneficia- 
ries are  not  made  parties  is  void  as  to  them.    Oliver  v.  Piatt,  8  How.,  883,  407. 

§  1012.  The  trustee  in  a  deed  of  tmst  is  a  necessary  party  to  a  foreclosure  suit,  because  he 
holds  tlie  legal  title.     Gardner  v.  Brown,*  21  Wall.,  86. 

§  1018.  This  is  so  although  the  trustee  has  failed  to  give  a  bond  for  the  faithful  discliarge 
of  his  duties,  for  such  failure  does  not  prevent  the  vesting  of  the  legal  title  in  him.     IbicL 

g  1014.  Trnstee  and  beneflciaries.—  After  a  conveyance  of  lands  subject  to  mortgage  in 
trust  for  the  benefit  of  children,  both  those  in  being  and  those  to  be  born,  all  the  children 
in  esse  at  the  time  of  the  filing  of  a  bill  of  foreclosure  should  be  made  parties.  A  decree 
against  the  trustee  alone  does  not  take  away  their  right  to  redeem.  Clark  v.  Reyburn,  8 
Wall..  318  (§§  1047-49). 

§  1015.  Parties  through  whom  a  ft*aadnlent  title  has  passed,  but  who  have  no  interest  in 
the  property  and  who  will  not  be  affected  by  the  decree,  need  not  be  made  parties  in  a  fore- 
closure suit.  Union  Bank  of  Louisiana  v.  Stafford,*  12  How.,  827.  Affirmed  in  New  Orleans 
Canal  &  Banking  Co.  v,  Stafford,*  12  How.,  843. 

§  1016.  Executor  with  power  of  sale.— A  discretionary  power  of  sale  for  reinvestment, 
given  to  an  executor  during  the  minority  of  a  devisee,  does  not  vest  the  executor  with  the 
fee  so  as  to  make  him  a  necessary  party  to  the  suit.  An  executor  with  such  a  power  cannot 
bind  a  devisee  not  made  a  party  to  the  suit  by  a  ratification  of  the  foreclosure.  Chew  r. 
Hyman,*  7  Fed.  R.,  7. 

§  1017.  A  wife  who  has  joined  in  a  mortgage  releasing  her  homestead  righta  is  not  a  nec- 
essary party  to  a  foreclosure  suit  by  reason  of  such  homestead.  Connecticut  Mut.  Life  Ins. 
Co.  V,  Jones,  1  McC,  388  (§§  941-944). 

§  1018.  Where  the  wife  is  made  defendant  in  a  bill  for  the  foreclosure  of  a  mortgage  of 
her  separate  property,  she  being  in  possession  of  the  property,  and  the  husband  is  beyond  the 
jurisdiction  of  the  court  and  is  not  made  a  party,  the  bill  will  not  be  dismissed  for  want  of 
parties.     New  Orleans  Canal  &  Banking  Co.  v,  Stafford,*  12  How..  843. 

§  1019.  Subsequent  incumbrancers.— By  the  Oregon  code  a  suit  to  enforce  the  lien  of  a 
mortgage  should  embrace,  as  parties  to  it,  all  subsequent  incumbrancers,  so  that  a  decree 
thereunder,  directing  the  premises  to  be  sold  and  the  proceeds  applied  to  the  satisfaction  of 
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the  liens  held  bj  the  mortgagees,  shall  have  the  effect  of  extinguishing  such  liens  as  to  the 
right  to  redeem  from  the  purchaser  at  the  sale.    Lauriat  v.  Stratton,*  6  Saw.,  339. 

§  1030.  Where  a  mortgage  is  made  to  seenre  the  note  of  a  third  person,  the  maker  of  such 
note  should  be  made  a  party  to  a  bill  to  foreclose  such  mortgage,  especially  if  it  is  sought  to 
hold  him  rosponsible  for  any  balance  which  the  sale  of  the  mortgaged  premises  might  not 
satisfy.    Matcalm  v.  Smith,  6  McL.,  416. 

§  1021.  Deeree  not  opened  to  let  in  new  parties. —  After  a  decree  of  foreclosure  has  been 
executed  by  a  sale  of  the  property  and  payment  of  the  purchase  money,  it  will  not  be  opened 
and  the  suit  reinstated,  in  order  to  make  a  prior  mortgagee  a  party  defendant,  who  ought 
regularly  to  have  been  made  a  party,  unless  this  is  necessary  to  prevent  irremediable  mischief. 
Finley  v.  Bank  of  the  United  States,  11  Wheat,  304;  Hagan  v.  Walker,  14  How.,  29.  37. 
(Jadge  Curtis  explains  and  limits  the  statement  of  Marshall,^ C.  J.,  in  the  above  case,  that  the 
prior  mortgagee  is  the  necessary  party.) 

§  1022.  Joint  tenants  with  mortgagor.—  A  deed  of  trust  by  one  of  four  joint  tenants, 
purporting  to  cover  the  whole  tract  of  land,  passes  only  the  grantor's  interest  in  it,  and  the 
other  joint  tenants  are  not  necessary  or  proper  parties  to  a  bill  to^  foreclose  the  mortgage. 
Stephen  r.  Beall,  22  Wall.,  829  (g§  1186-89). 

§  1028.  Infant  heirs  of  mortgagor.—  A  decree  of  foreclosure  affects  the  equity  of  redemp- 
tion of  infant  heirs  of  the  mortgagor,  not  made  parties  to  the  suit,  only  to  the  extent  that  they 
must  assert  their  right  to  redeem  within  one  year  after  becoming  of  age.  Kibbe  v.  Thomp- 
son,* 5  Bias.,  226;  Kibbe  v.  Dunn,*  5  Biss.,  233. 

§  10S4.  United  States  owner  of  equity  of  redemption.—  A  mortgagee  may  have  an  effect- 
ual decree  of  foreclosure  where  the  United  States  is  the  owner  of  the  equity  of  redemption 
on  a  notice  given  in  such  manner  as  the  court  may  prescribe,  if  the  land  be  not  held  for  gov- 
ernment purposes.  Elliot  v.  Van  Voorst,  8  Wall.  Jr.,  299.  See  Meier  v.  Kansas  Pacific  B'y,  4 
Dill,  87a    See  g§  1029-80. 

XXVI.    FORECLOSUBE  BY   EqUITABLE   SuIT. 

SUMMASY  —  Mortgagee's  title  cannot  be  questioned  in  defense,  §  1025. 

§  lOSa.  The  mortgagee's  title  cannot  be  questioned  in  defense  to  a  bill  for  foreclosure.    This 
can  only  be  investigated  at  law.    Chapin  v.  Walker,  §§  1026,  1027. 
[Notes.— See  §§  1028-1038.] 

CHAPIN  V.  WALKER. 

(Circuit  Court  for  Arkansas:  6  Federal  Reporter,  794-706.    1881.) 

Statement  of  Facts. —  Bill  to  foreclose  a  mortgage.  Defendant  Brook\yay 
in  his  answer  contests  the  mortgagor's  title  to  the  property,  and  sets  up  title  in 
a  third  person  under  whom  he  claims  a  lien,  holding  a  mortgage  executed  by 
that  person. 

§  1026.  Affirmative  relief  hy  a  defendant  must  he  sought  by  a  cross-bill^  not 
by  an  answer. 

Opinion  by  McCkary,  J. 

There  are  several  objections  to  granting  the  relief  sought  by  the  Fespondent. 

1.  In  the  first  place,  if  he  were  entitled  in  this  case  to  that  relief,  it  would  be 
necessary  for  him  to  seek  it  by  a  cross-bill.  It  is  well  settled  that  any  affirma- 
tive relief  sought  by  a  defendant  in  an  equity  suit  must  be  by  cross-bill,  and 
can  never  be  granted  upon  the  facts  stated  in  the  answer.  Story's  Equity 
Pleading  (Redfield's  ed.),  §  398a;  McConnell  v.  Smith,  23  111.,  611;  Armstrong 
V.  Pierson,  5  la.,  317. 

§  1027.  Mortgagee's  title  cannot  be  questioned  in  a  suit  for  foreclosure.  That 
must  be  by  suit  at  law. 

2.  It  is  also  well  settled,  that,  according  to  the  practice  which  prevails  in  the 
federal  courts  in  a  suit  to  foreclose  a  mortgage,  the  mortgagee's  title  cannot  be 
qaestioned.  The  question  of  title  must  be  investigated  at  law.  In  a  foreclosure 
pfoceeding  the  court  will  not  inquire  what  interest  the  mortgagee  has  in  the 
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mortgaged  premises.  2  Jones  on  Mortgages,  §  1482;  Ball  v.  Meloney,  27 
Conn.,  560;  Palmer  v.  Mead,  7  Conn.,  149;  Hill  v.  Meeker,  23  Conn.,  592; 
Williams  v,  Robinson,  16  Conn.,  517;  Dial  v.  Reynolds,  96  U.  S.,  340.  In  the 
last-named  case  the  supreme  court,  per  Swayne,  J.,  say :  ^'  It  is  well  settled  that 
in  a  foreclosure  proceeding  the  complainant  cannot  make  a  person,  who  claims 
adversely  to  both  the  mortgagor  and  mortgagee,  a  party,  and  litigate  and  settle 
his  right  in  that  case.  Barbour,  Parties  in  Equity,  493,  and  the  cases  there 
cited."  In  Hill  v.  Meeker,  supra^  it  appeared  that  the  title  of  the  mortgagee 
to  one  of  several  tracts  of  land  embraced  in  the  mortage  was  denied.  The 
case  was  exactly  analogous  to  the  one  at  bar,  and  the  court  held  that  the  com- 
plainant could  take  the  decree  of  foreclosure,  leaving  the  parties  at  liberty  to 
litigate  the  title  in  an  action  at  law.  The  decree  in  this  case  will  be  modified  soas 
to  provide  that  said  decree,  and  the  sale  thereunder,  shall  be  without  prejodico 
to  the  right  of  the  respondent  Brockway,  by  proper  legal  proceedings  to  con- 
test the  legal  title  to  the  land  described  in  the  answer  as  claimed  by  him. 

§  1028.  Jarlsdiction  of  equitable  salt.—  The  debt  secured  hj  a  mortgage  is  the  principal 
thing,  and  the  mortgage  only  an  incident.  The  debt  being  a  ohoae  in  action,  where  the  mort- 
gagor and  mortgagee  reside  in  the  same  state  the  assignment  of  a  mortgage  to  a  citiisen  of 
another  state  does  not  confer  jurisdiction  of  a  foreclosure  suit  uptm  the  United  States  circuit 
court.    Sheldon  v.  SiU,  8  How.,  441. 

§  1029.  When  the  United  States  is  a  party.—  A  mortgagee  may  have  his  remedy  by  decree 
of  foreclosure  and  sale  in  a  case  where  the  United  States,  as  a  partner  in  a  trading  corpora- 
tion, such  as  the  United  States  Bank,  holds  the  equity  of  redemption,  upon  giving  such  notice 
as  the  court  may  prescribe.    Elliot  v.  Van  Voorst,  8  WalL  Jr.,  299,  808. 

§  1080.  The  United  States  not  holding  the  land  for  national  uses  cannot  claim  the  immu- 
nities of  a  sovereign.  And  a  court  having  jurisdiction  over  the  land  may  make  a  valid  decree 
and  sale  of  it.    Ibid,    See  §  1024. 

g  1081.  In  Louisiana,  although  there  may  be  a  statutory  remedy  on  a  mortgage,  the  jurifl- 
diction  of  the  courts  of  the  United  States  to  enforce  it  in  equity  is  not  ousted.  Benjamin  r. 
Gavaroc,  2  Woods,  172. 

§  1082.  Notes  to  benefloiaries  in  eTidenee.— In  an  action  by  trustees  to  foreclose  a  deed  of 
trust,  the  notes  secured  by  the  deed  may  bo  read  in  evidence  to  the  jury,  though  they  are 
made  payable  to  the  beneficiaries,  and  have  not  been  assigned  by  the  payees  to  the  trustees. 
Wilcox  t\  Hunt,  18  Pet.,  378.  880. 

§  1088.  Parts  of  mortgaged  property  that  have  been  sold  under  a  prior  mortgage  may  be 
omitted  in  the  foreclosure.    Sedam  v,  Williams,  4  McL.,  51,  55. 

§  1084.  Where  no  time  of  payment  is  specified.—  A  mortgage  which  secures  a  debt  already 
due  and  specifies  no  time  of  payment  may  be  foreclosed  at  any  time.  Wright  v.  Shumway, 
1  Biss.,  28  (§§  485-489). 

§  1085.  The  mortgagor  may  be  estopped  by  his  deelarationg  or  agreements  from  setting  up 
a  defense  otherwise  valid ;  he  may  be  estopped  from  taking  advantage  of  a  sale  made  without 
proper  authority  in  the  officer  to  sell,  because  no  judgment  of  foreclosure  had  been  entered 
on  the  mortgage ;  his  admission  that  the  debt  was  due ;  his  acts  at  the  sale  in  forwarding  it 
and  waiving  matters  of  form ;  his  delivery  of  possession  to  the  purchaser,  and  his  standing 
by  and  suffering  purchasers  to  improve  the  pi*operty,  are  sufficient  for  this  purpose.  Crom- 
weU  V.  Bank  of  Pittsburg,*  2  Wall.  Jr.,  569. 

§  lOStt.  No  set-oir  in  favor  of  gnbseqnent  mortgagee.—  A  subsequent  mortgagee  who  is 
made  party  to  a  foreclosure  snit  for  the  purpose  of  cutting  off  his  interests  cannot  set  up  a 
personal  claim  which  he  may  have  against  the  plaintiff,  but  he  must  bring  a  separate  action 
for  that  purpose.    Bybee  v.  Hawkett,  12  Fed.  R.,  649,  656. 

§  1087.  Decree  for  defloienoy. —  Federal  courts,  upon  ordering  a  sale  for  the  foreclosure  of 
a  mortgage,  do  not  decree  the  payment  by  the  mortgagor  of  the  balance  of  the  mortgage  debt 
Noonan  v.  Lee,*  2  Black,  500. 

§  1088.  Fraud  in  the  sale  of  one  of  several  tracts  of  land  under  one  contract,  but  con- 
veyed by  separate  deeds,  cannot  be  set  up  as  a  defense  in  a  suit  to  foreclose  a  purchaae-money 
mortgage  upon  another  of  such  tracts.    Hicks  v,  Jennings,*  4  Fed.  B.,  855. 
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XXVII.  Appointment  op  a  Eeceiver. 
SuMMABT  —  Grounds  for  appointment,  §  1039. 

§  l(Ut9.  A  receiver  should  not  be  appointed  at  the  instance  of  a  mortgage,  except  upon 
the  showing  of  some  very  strong  special  reason  for  it.  The  exercise  of  the  power  must  de- 
pend upon  sound  discretion,  and  be  governed  to  a  great  extent  by  the  circimistances  of  the 
case.    Morrison  r.  Buckner,  g  1040. 

[Notes.—  See  §§  1041-1045.] 

MORRISON  V.  BUCKNER. 
(Circuit  Court  for  Arkansas:  Hempstead,  449-444.    1848.) 

Opinion  by  the  Couet. 

Statement  of  Facts. —  This  is  a  motion  by  tbo  complainant  to  direot  the 
marshal  or  a  receiver  to  hire  out  the  slaves  mentioned  in  the  bill  and  in  the 
mortgage,  on  the  ground  that  the  mortgaged  property  is  wholly  insafiQcient  to 
pay  the  debt  dne  the  complainant.  Substantially  the  application  is  for  the  ap- 
pointment of  a  receiver  before  the  hearing;  and  in  such  cases  the  court  always 
reluctantly  interferes,  and  upon  some  pressing  necessity  which  does  not  appear 
to  exist  on  the  present  occasion. 

§  1040.  Appointment  qf  receiver. 

It  seems  to  be  well  settled  by  the  English  chancery  practice  that  in  a  case  like 
this  a  receiver  will  not  be  appointed.  Lord  Chancellor  Eldon,  in  BerUey  v.  Sew- 
ell,  1  Jac.  &  Walk.,  647,  uses  the  following  language:  "  The  rule  about  receivers 
is  very  clear;  if  a  man  has  a  legal  mortgage,  he  cannot  have  a  receiver  ap- 
pointed; he  has  nothing  to  do  but  take  possession."  And  Chancellor  Kent 
says,  "the  mortgagee  may  at  any  time  enter  and  take  possession  of  the 
land  mortgaged  by  ejectment  or  writ  of  entry."  4  Kent,  164.  And  Coote,  in 
his  Treatise  on  Mortgages,  518,  correctly  asserts  that  a  mortgagee  may  at  the 
same  time  resort  to  and  proceed  on  all  his  remedies  at  law  and  in  equity;  he 
may,  for  example,  at  the  same  moment  bring  his  ejectment,  file  his  bill  to  fore- 
close the  mortgage,  and  proceed  on  the  bond  and  other  collateral*  securities. 
Dougl.,  417;  2  Ves.  Sr.,  678;  2  Atk.,  343,  344.  The  English  cases  clearly  sus- 
tain that  doctrine;  and  to  the  same  effect  is  the  case  of  Jackson  v.  Hull,  10 
Johns.,  482.  Coote,  above  referred  to  (18  Law  Lib.,  256),  also  says  that,  "  if 
the  mortgagee  having  the  legal  estate  neglect  to  take  the  precaution  of  an 
agreement  with  the  mortgagor  for  the  appointment  of  a  receiver,  he  cannot 
obtain  such  appointment  by  order  of  the  court,  but  must  proceed  to  eject  the 
mortgagor."  Now  without  adopting  this  rule  to  its  fullest  extent,  it  is  proper 
to  observe  generally,  that  receivers  in  mortgage  cases  will  never  be  appointed 
unless  it  is  clearly  shown  that  the  security  is  inadequate,  or  that  the  rents  and 
profits  have  been  expressly  pledged  for  the  debt  (Shotwell  v.  Smith,  8  Edw. 
Ch.,  588),  or  that  there  is  imminent  danger  of  the  waste,  removal  or  destruc- 
tion of  the  property.  There  must  be  some  very  strong  special  reason  for  it. 
16  Yes.  Jr.,  59;  1  Powell  on  Mortgages,  295,  296,  and  cases  there  cited.  The 
exercise  of  this  power  must  depend  upon  sound  discretion,  and  be  governed  to 
a  great  extent  by  the  circumstances  of  each  particular  case  (Yerplank  v.  Caines, 
IJohns.  Ch.,  58);  but  I  find  no  diflSculty  in  saying  that  such  an  appointment 
should  not  be  made  where  there  is,  as  in  this  instance,  another  adequate  remedy 
already  pointed  out,  and  where  imperative  reasons  do  not  exist  for  this  sum- 
mary interference  before  the  hearing  of  a  cause.  There  is  not  such  a  showing 
here  as  would  Justify  this  sort  of  interference,  and  the  motion  is,  therefore, 

denied. 
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,^  1041.  When  premises  are  already  in  liands  of  a  receiTer,— A  receiver,  already  ap- 
pointed on  the  application  of  a  junior  mortgagee,  will  not  be  interfered  with  while  Buch 
mortgagee  is  in  nctual  posseesion  and  administering  the  property  under  the  directions  of  that 
court,  in  proceedings  by  a  prior  mortgagee  commenced  in  another  court.  Young  u.  Mont- 
gomery &  Eufaula  R.  Co.,  3  Woods,  606,  620. 

§  1043.  No  appointment  before  answer  or  defanlt.—  A  receiver  will  not  be  appointed  in 
a  suit  to  foreclose  a  legal  mortgage  until  an  answer  has  been  filed,  unless  the  defendant  is  in 
default  for  not  answering.    Oliver  r.  Decatur,  4  Cr.  C.  C,  458. 

§  1048.  After  appointment  of  assignee. —  An  assignee  in  bankruptcy  is  entitled  to  collect 
the  rents  and  promts  of  mortgaged  land  until  the  mortgagee  takes  possession.  A  rent  so  col- 
lected they  hold  for  the  benefit  of  the  general  or  unsecured  creditors.  In  re  Bennett,*  12  N. 
B.  R.,  257;  Foster  v.  Rhodes.*  10  N.  B.  R.,  523. 

§  1044.  Receiver  to  collect  rents  and  pay  interest.—  Under  some  circumstances  a  receiver 
may  be  appointed  to  receive  the  rents  and  to  keep  down  the  interest  on  an  incumbrance. 
Latimer  V.  Moore,*  4  McL.,  110. 

g  1045.  A  purcliaser  under  a  deed  from  a  receiTer  is  not  bound  to  examine  all  the  pro- 
ceedings in  the  case  in  which  the  receiver  is  appointed.  It  is  sufiicient  for  him  to  see  that 
there  is  a  suit  in  equity,  or  was  one,  in  which  the  court  appointed  a  receiver  of  property; 
that  such  receiver  was  authorized  by  the  court  to  sell  the  property;  that  a  sale  was  made 
under  such  authority ;  that  the  sale  was  confirmed  by  the  court,  and  that  the  deed  accurately 
recites  the  property  or  interest  thus  sold.  If  the  title  of  the  property  was  vested  in  the  receiver 
by  order  of  the  court,  it  would,  in  that  case,  pass  to  the  purchaser.  He  is  not  bound  to  in- 
quire whether  any  errors  intervened  in  the  action  of  the  court,  or  irregularities  were  com- 
mitted by  the  receiver  in  the  sale.  He  can  make  a  valid  sale  or  mortgage  of  the  premises  to 
another.    Koontz  v.  Northern  Bank,  16  Wall.,  196,  201.    See  Rbceivehs. 


XXVIIL  Strict  Foreclosuke. 
Summary  —  Must  allow  time  for  redemption,  §  1046. 

§  1046.  A  time  for  redemption  is  always  allowed  in  a  decree  for  a  strict  foreclosure.  A  de- 
cree which  does  not  find  the  amount  due  nor  allow  any  time  for  the  payment  of  the  debt  and 
the  redemption  of  the  estate,  and  which  is  final  and  conclusive  in  the  first  instance,  cannot 
be  sustained  unless  authorized  by  statute.  Although  the  usual  time  of  redemption  allowed 
is  six  months,  yet  it  is  really  within  the  discretion  of  the  court  as  to  the  length  of  it ;  but  the 
discretion  does  not  extend  to  withholding  it  entirely.    Clark  v,  Reyburn,  §§  1047-1049. 

[NOTiS.--  See  g§  1050-1053.] 

CLARK  V.  REYBURN. 
(8  WaUace,  318-824.     1868.) 

Error  to  U.  S.  Circuit  Court,  Distriot  of  Kansas. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  This  is  an  appeal  in  equity.  Eeyburn  is  the  com- 
plainant. Florinda  Clark  and  Few  only  were  made  defendants  by  the  original 
bill.  She  answered.  Few  jBled  a  plea  and  demurred.  On  the  5th  of  May, 
1862,  leave  was  given  to  the  complainant  to  amend  his  bill,  and  leave  was 
given  to  Mrs.  Clark  to  withdraw  her  answer.  It  had  been  filed  as  her  answer 
in  a  former  case,  and  was  refiled  in  this  case.  The  court  ordered  it  to  be  re- 
stored to  the  files  from  which  it  had  been  taken.  The  complainant  thereupon 
filed  an  amended  bill  whereby  Jeremiah  Clark  was  brought  into  the  case  as  a 
defendant. 

The  amended  bill  states  the  following  case:  That  on  the  30th  of  April,  1859, 
Jeremiah  Clark  executed  to  the  complainant  his  promissory  note  for  $5,250, 
payable  twelve  months  from  date,  with  interest  after  maturity  at  the  rate  of 
twenty-five  per  cent,  per  annum.  On  the  same  day  Clark  and  wife  executed 
to  the  complainant  a  mortgage  upon  the  real  estate  therein  described  condi- 
tioned to  secure  the  payment  of  the  note.    The  mortgage  was  acknowletlged 
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by  the  grantors  and  doly  recorded.  Clark  failed  to  pay  the  note  at  maturity. 
The  complainant,  on  the  5th  of  October,  1861,  filed  his  bill  of  foreclosure 
against  the  same  parties  who  are  defendants  in  this  suit.  Before  the  hearing 
the  bill  was  dismissed  as  to  Mrs.  Clark  and  Few.  It  was  adjudged  and  de- 
creed that  there  was  due  from  Jeremiah  Clark  $8,565.77;  that  he  should  be 
forever  barred  and  foreclosed  of  any  interest  in  the  mortgaged  premises,  and 
that  they  should  be  sold  by  the  marshal  and  the  proceeds  applied  to  the  pay- 
ment of  the  amount  found  due.  On  the  27bh  of  December,  1861,  the  marshal 
sold  the  premises  to  the  complainant  for  $7,000,  and  on  the  23d  of  that  month 
executed  to  him  a  deed  for  the  property.  That  there  was  still  due  to  the  com- 
plainant upon  the  decree  the  sum  of  $1,884.23,  for  the  payment  of  which  the 
interest  of  Florinda  Clark  in  the  mortgaged  premises  is  chargeable.  That  the 
defendant  Few,  under  a  deed  from  Clark  and  wife  to  him  in  trust,  claims  to 
have  the  interest  of  a  trustee  in  the  property,  which  interest  accrued  subse- 
quently to  that  of  the  complainant,  and  is  inferior  and  subject  to  his  mort- 
gage. The  prayer  of  the  bill  is  for  a  decree  of  foreclosure  as  to  the  interest  of 
Florinda  Clark  and  Few  in  the  mortgaged  premises  and  for  general  relief. 

Few  filed  an  answer  which  sets  forth  that  about  the  12th  of  January,  1860, 
Clark  and  wife  executed  to  him,  in  trust,  a  deed  for  the  same  premises  described 
in  the  mortgage;  that  the  persons  for  whose  benefit  the  deed  was  made  were 
Florinda  Clark,  the  wife  of  Jeremiah  Clark,  and  their  children,  then  born  or 
thereafter  to  be  born,  and  the  lawful  heirs  of  such  children,  with  certain  lim- 
itations as  to  the  further  disposition  of  the  property  as  set  forth  in  the  deed,  a 
copy  of  whioh  it  is  stated  is  annexed  to  the  answer  of  Mrs.  Clark  to  the 
amended  bill  in  this  case.  As  to  all  the  other  matters  set  forth  in  the  bill,  he 
avers  that  be  has  no  knowledge,  and  he  disclaims  all  interest  in  the  matter  in 
controversy,  except  as  such  trustee.  He  prays  that  the  court  will  adjudge 
fairly  between  the  parties  in  interest  and  that  he  may  be  dismissed  with  costs. 
Clark  and  wife  failed  to  answer.  The  trust  deed  referred  to  in  the  answer  of 
Few,  as  made  a  part  of  the  answer  of  Mrs.  Clark,  is  not  in  the  record.  No 
replication  was  filed  by  the  complainant,  and  no  testimony  was  taken  upon 
either  side.  The  bill  was  taken  pro  confesso  as  to  Clark  and  wife,  and  the  case 
stood  upon  the  bill  and  answer  as  to  Few.  The  court  decreed  that  all  the  de- 
fendants should  be  forever  barred  and  foreclosed  of  their  right  of  redemption 
in  the  mortgaged  premises.  The  decree  does  not  find  either  the  fact  or  the 
amount  of  the  alleged  indebtedness.  It  is  silent  upon  the  subject.  The  record 
shows  no  proceeding  in  relation  to  it.  No  time  was  given  either  to  Mrs.  Clark 
or  her  trustee  within  which  to  pay  and  redeem.  The  foreclosure  was  uncondi- 
tional, and  was  made  absolute  at  once.  The  appeal  is  prosecuted  to  reverse 
the  decree. 

§  1047.  The  sale  of  mortgaged  land  under  foreclosure  does  not  affect  the  equity 
^  redemption  when  held  by  other  persona  who  are  not  parties  to  the  suit. 

In  our  view  of  the  case  it  will  be  sufficient  to  consider  one  of  the  numerous 
objections  insisted  upon  by  the  counsel  for  the  appellants.  The  sale  and  con- 
veyance by  the  marshal  transferred  the  entire  interest  of  Jeremiah  Clark  in 
the  mortgaged  premises  to  Eeyburn,  but  did  not  in  anywise  affect  the  equity 
of  redemption  which  had  been  vested  in  Few  by  the  trust  deed  of  Clark  and 
^ife  to  him.  Childs  v.  Childs,  10  Ohio  St.,  339.  The  equity  of  redemption 
would  have  been  barred  and  extinguished  by  the  decree  which  ordered  the 
premises  to  be  sold  if  the  proper  parties  had  been  before  the  court  when  it 
tras  made.    The  bill  in  that  case  having  been  dismissed  as  to  Mrs.  Clark  and 
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Few,  the  proceedings  left  their  rights  in  full  foroe.  They  were  before  the 
court  in  the  case  now  under  consideration,  and  the  trust  estate  was  then  for 
the  first  time  liable  to  be  affected  by  its  action.  If  there  was  a  balance  of  the 
debt  secured  by  the  mortgage  still  unpaid,  they  were  properly  proceeded 
against,  and  the  complainant  was  entitled  to  relief.  The  question  to  be  con- 
sidered relates  to  the  character  of  the  decree. 

§  1048,  A  decree  of  strict  foreclosure  in  Hie  first  instance  cannot  bepermiUed 
unless  it  is  allowed  by  special  statute. 

Can  a  decree  of  strict  foreclosure,  which  does  not  find  the  amount  dae, 
which  allows  no  time  for  the  payment  of  the  debt  and  the  redemption  of  the 
estate,  and  which  is  final  and  conclusive  in  the  first  instance,  be  sustained? 
The  equity  of  redemption  is  a  distinct  estate  from  that  which  is  vested  in  the 
mortgagee  before  or  after  condition  broken.  It  is  descendible,  devisable  and 
alienable  like  other  interests  in  real  property.  1  Powell  on  Mortgages,  252;  2 
Greenl.  Cruise,  128.  As  between  the  parties  to  the  mortgage,  the  law  protects 
it  with  jealous  vigilance.  It  not  only  applies  the  maxim,  ^^  once  a  mortgage 
always  a  mortgage,"  but  any  limitation  of  the  right  to  redeem,  as  to  time  or  per- 
sons, by  a  stipulation  entered  into  when  the  mortgage  is  executed,  or  after- 
wards, is  held  to  be  oppressive,  contrary  to  public  policy  and  void.  By  the 
common  law,  when  the  condition  of  the  mortgage  was  broken,  the  estate  of 
the  mortgagee  became  indefeasible.  At  an  early  period  equity  interposed  and 
permitted  the  mortgagor,  within  a  reasonable  time,  to  redeem  upon  the  pay- 
ment of  the  amount  found  to  be  due.  The  debt  was  regarded  by  the  chan- 
cellor,  as  it  has  been  ever  since,  as  the  principal,  and  the  mortgage  as  only  an 
accessory  and  a  security.  The  doctrine  seems  to  have  been  borrowed  from  the 
civil  law.  2  Greenl.  Cruise,  77,  78;  Spence's  Eq.  Jur.,  601-603.  After  the 
practice  grew  up  of  applying  to  the  chancellor  to  foreclose  the  right  to  redeem 
upon  default  in  the  payment  of  the  debt  at  maturity,  it  was  always  an  inci- 
dent of  the  remedy  that  the  mortgagor  should  be  allowed  a  specified  time  for 
the  payment  of  the  debt.  This  was  fixed  by  the  primary  decree,  and  it  might 
be  extended  once  or  oftener,  at  the  discretion  of  the  chancellor,  according  to 
the  circumstances  of  the  case.  It  was  only  in  the  event  of  final  default  that 
the  foreclosure  was  made  absolute. 

In  this  country  the  proceeding  in  most  of  the  states,  and  perhaps  in  all  of 
them,  is  regulated  by  statute.  The  remedy  thus  provided  when  the  mortgage 
is  executed  enters  into  the  convention  of  the  parties,  in  so  far  that  any  change 
by  legislative  authority  which  affects  it  substantially^  to  the  injury  of  the 
mortgagee,  is  held  to  be  a  law  "  impairing  the  obligation  of  the  contract," 
within  the  meaning  of  the  provision  of  the  constitution  upon  the  subject. 
Bronson  v.  Kinzie,  1  How.,  311  (Const.,  §§  1650-55);  Williamson  v.  Doe,  7 
Blackf.,  13.  At  the  date  of  the  execution  of  this  mortgage  the  act  of  the 
territorial  legislature  of  Kansas  of  1855,  *' concerning  mortgages,"  was  in  force. 
It  directed  that  in  suits  upon  mortgages  the  mortgagee  should  recover  a  judg- 
ment for  the  amount  of  his  debt,  "  to  be  levied  of  the  mortgaged  property," 
and  that  the  premises  should  be  sold  under  a  special  fieri  facias.  But  it  also 
provided  that  nothing  contained  in  the  act  should  be  so  construed  as  to  ^^  pre- 
vent a  mortgagee  or  his  assignee,  or  the  representative  of  either,  from  proceed- 
ing in  a  court  of  chancery  to  foreclose  a  mortgage  according  to  the  course  of 
proceeding  in  chancery  in  such  cases."  Stats,  of  Kansas  of  1855,  p.  509.  This 
gave  to  the  complainant  in  the  case  before  us  the  option  to  proceed  in  either 
way.    He  elected  to  file  a  bill  in  equity.    No  rule  of  practice  bearing  upon 
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tho  subject,  established  by  the  conrt  below,  has  been  brought  to  our  atten- 
tion. 

The  ninetieth  rule  of  equity  practice  adopted  by  the  supreme  court  directs 
that  where  no  rule  prescribed  by  this  court  or  by  the  circuit  court  is  applica- 
ble, the  practice  of  the  circuit  court  shall  be  regulated  by  the  practice  of  the 
high  court  of  chancery  in  England,  so  far  as  it  can  be  applied  consistently  with 
the  local  circumstances  and  convenience  of  the  district  where  the  court  is  held. 
The  equity  spoken  of  in  the  process  act  of  1792  is  the  equity  of  the  English 
chancery  system.  Eobinson  v.  Campbell,  3  Wheat.,  212;  Boyle  v.  Zacharie, 
6  Pet,  648.  Spence  says :  ''  At  length,  in  the  reign  of  Charles  I.,  it  was  estab- 
lished that  in  all  cases  of  mortgages,  where  the  money  was  actually  paid  or 
tendered,  though  after  the  day,  the  mortgage  should  be  considered  as  redeemed 
in  eqaity  as  it  would  have  been  at  law  on  payment  before  the  day ;  and  from 
that  time  bills  began  to  be  filed  by  mortgagees  for  the  extinction  or  foreclosure 
of  this  equity,  unless  payment  were  made  by  a  short  day  to  he  named.^^  Equity 
Jar.,  603.  The  settled  English  practice  is  for  the  decree  to  order  the  amount 
dae  to  be  ascertained  and  the  costs  to  be  taxed;  and  that  upon  the  payment  of 
both  within  six  months,  the  plaintiff  shall  reconvey  to  the  defendant;  but  in 
default  of  payment  within  the  time  limited,  '^that  the  said  defendant  do 
stand  absolutely  debarred  and  foreclosed  of  and  from  all  equity  of  redemption 
of  and  in  said  mortgaged  premises."  2  DaniePs  Ch.  Prac,  1016;  1  Seton  on 
Decrees,  346.  We  have  been  able  to  find  no  English  case  where,  in  the  ab- 
sence of  fraud,  a  time  for  redemption  was  not  allowed  by  the  decree.  The 
subject  was  examined  by  Chancellor  Kent,  with  his  accustomed  fullness  of 
research.  He  came  to  the  conclusion  that  the  time  was  in  the  discretion  of  the 
chancellor,  and  to  be  regulated  by  the  circumstances  of  the  particular  case; 
bat  he  nowhere  intimates  that  such  an  allowance  could  be  entirely  withheld. 
Ferine  v.  Dunn,  4  Johns.  Ch.,  140.  The  practice  in  Illinois  is  in  conformity  to 
these  views.  Johnson  v.  Donnell,  15  111.,  9t.  In  the  light  of  these  authorities 
we  are  constrained  to  hold  the  decree  in  the  case  before  us  fatally  defective. 

§  1049.  A  decree  of  foreclosure  against  the  trustee  does  not  bar  the  cestuisque 
trust 

There  is  another  point  upon  which  we  deem  it  proper  to  remark  before  clos- 
ing this  opinion.  It  was  urged  by  the  counsel  for  the  appellants,  as  a  further 
ground  of  reversal,  that  the  children  of  Clark  and  wife,  who  are  alleged  to 
be  beneficiaries  under  the  trust  deed,  were  not  before  the  court.  It  does  not 
appear  by  anything  in  the  case  that  there  were  such  children  in  esse.  If  the 
facts  were  as  alleged,  it  is  clear  that  they  should  have  been  made  parties. 
Otherwise  their  right  to  redeem  could  not  be  taken  away  by  the  decree.  A 
decree  against  the  trustee  alone  does  not,  in  such  a  case  as  this,  bind  the  cestuis 
que  trust.    Collins  v.  Lofftus,  10  Leigh,  5;  Calvert  on  Parties,  121. 

The  decree  is  reversed,  and  the  cause  will  be  remanded  to  the  court  below 
for  farther  proceedings  in  conformity  to  this  opinion. 

§1050.  Illinois. — The  practice  of  strict  foreclosure  does  not  prevail  ia  Illinois;  whether 
the  foreclosure  be  at  law  or  in  equity,  the  practice  is  to  order  a  sale.  Russell  v.  Topping,  5 
HcU,  194. 

S  iOftl.  Sale  where  strict  foreclosare  is  staked  for.—  It  is  competent  for  a  court  of  equity 
to  decree  a  foreclosure  sale  although  a  strict  foreclosure  be  prayed  for.  Any  appropriate  re- 
lief not  specificaUy  prayed  for  may  be  granted  under  the  prayer  for  general  relief.  Sage  v. 
Central  R  Co.,  0  Otto,  384  (§§  1674-80). 

§  lOaS.  Wliether  debt  is  extingnished.—  A  foreclosure  of  a  mortgage  on  land,  without  a 
nle  of  the  land,  that  ia,  what  is  caUed  a  strict  foreclosure,  is  an  extinguishment  of  the  debt, 
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provided  the  premises  are  of  sufficient  value  to  pay  the  debt.  But  this  doctrine  onlj  applies 
to  a  case  of  strict  foreclosure.  It  does  not  apply  to  a  case  where  the  mortgagee,  instead  of 
entering  into  possession  of  the  premises  by  way  of  strict  foreclosure,  either  on  a  decree  of 
strict  foreclosui*e,  or  by  virtue  of  a  power  in  the  mortgage  to  that  effect,  enters  for  the  pur- 
pose of  sale.    Sagory  v,  Wissman,  2  Ben.,  240,  247. 

XXIX.   Decree  of  Sale. 

§  lOoS.  Toid  for  indeflniteness.— A  decree  of  foreclosure  will  be  held  void  for  indefinite- 
ness  where  it  cannot  be  ascertained  to  what  land  it  refers.    Kibbe  v,  Thompson,*  5  Biss.,  22& 

§  1054.  Presumption  of  Jurisdiction.—  Wherever  a  judgment  is  given  by  a  court  having 
jurisdiction  of  the  parties  and  of  the  subject-matter,  the  exercise  of  jurisdiction  warrants 
the  presumption f  in  favor  of  a  purchaser,  that  the  facts  which  were  necessary  to  be  proved  to 
confer  jurisdiction  were  proved.     Erwin  v.  Lowry,  7  How.,  172,  181. 

§  1055.  Judgment  attacked  collaterally. —  Where  a  foreclosure  suit  is  one  which  falls 
within  the  cognizance  of  a  court  of  general  jurisdiction,  and  a  petition  or  bill  caUing  for  the 
exercise  of  the  power  of  the  court  is  filed,  and  service  of  process  made,  which  the  court  finds 
or  holds  sufficient,  and  renders  judgment,  such  judgment,  though  it  may  be  reversed  on  error 
or  appeal,  is  not  void  when  attacked  collaterally,  for  reason  of  defects  in  the  petition  or  the 
mode  of  service  or  return  of  the  officer.     Salisbury  v.  Sands,  2  Dill.,  270,  277. 

§  1056.  Where  a  decree  of  foreclosui*o  is  rendered,  and  a  sale  of  property  has  been  made 
thereunder,  it  cannot  be  attacked  collaterally,  and  the  title  thus  acquired  oveithrown,  except 
on  the  ground  that  the  court  rendering  the  decree  had  no  jurisdiction.  If  it  had  jurisdiction, 
no  irregularity  and  no  error  in  the  exercise  of  such  jurisdiction  can  affect  the  title  of  a  pur- 
chaser under  the  decree,  even  though  the  error  or  irregularity  may  be  such  that  a  revisory 
court  on  appeal  would  have  reversed  the  decrea    Smith  v.  Pomeroy,  2  Dill.,  414,  419. 

§  1057.  A  decree  of  foi*eclosure  and  sale  is  final  upon  tbe  merits.— Subsequent  proceed- 
ings executing  the  decree  are  a  mere  mode  of  enforcing  the  rights  of  the  creditor.  If  a  sale 
be  made  under  such  decree,  the  defendant  not  having  appealed  from  it,  the  title  of  the  pur- 
chaser would  not  be  overthrown  or  invalidated  even  by  a  reversal  of  the  decree.  Whiting  c. 
Bank  of  United  States,  13  Pet.,  6,  15. 

§  1058.  Where  a  statute  requires  notice  to  non-residents  to  be  given  by  publication,  and 
a  judgment  or  decree  is  passed  affecting  the  property  subject  to  the  jurisdiction  of  the  court, 
without  the  publication  of  the  required  notice,  the  decree  or  judgment,  though  erroneous,  is 
not  void ;  for,  of  itself,  notice  to  non-residents  contributes  nothing  to  the  court's  jurisdiction. 
A  purchaser  at  a  sale  under  such  a  decree  would  take  a  valid  title,  although  the  decree  or 
judgment  might  afterwards  be  reversed  for  its  errors  in  a  higher  court,  and  notwithstanding 
the  errors  of  the  court  might  be  palpable  upon  the  record.  Fraser  v.  Prather,*  1  MacArth., 
206,  215. 

§  1059.  Becital  of  gerriee.—  A  recital  in  a  decree  of  foreclosure  that  service  bad  been 
made  upon  a  defendant  must,  after  the  lapse  of  thirty  years,  stand  as  true  unless  there  is 
something  upon  the  face  of  the  record  which  shows  that  such  was  not  the  fact.  Biggs  v. 
Collins,  2  Biss.,  268. 

§  1060.  Presumption  of  Jurisdiction  after  long  time.—  After  a  long  lapse  of  time  since 
the  decree  was  made,  the  court  will  presume,  against  parties  calling  the  decree  in  question, 
that  every  act  and  thing  was  done,  necessary  to  give  jurisdiction  and  authority  to  the  court 
pronouncing  the  decree,  which  the  record  does  not  show  was  not  done — particularly  when 
the  record  produced  shows  that  all  of  the  record  and  proceedings  have  not  been  produced. 
Kibbe  v,  Dunn,*  5  Biss.,  233. 

g  1061.  If  the  mortgagee  has  receired  payments  upon  collateral  securities  or  rents  and 
profits  from  the  mortgaged  premises,  an  accounting  to  ascertain  the  sum  due  should  precede 
the  decree.    Parlin  v.  Stone,  1  McC,  448  (§§  390-^92). 

§  1062.  Election  to  consider  nr hole  debt  due.—  When  by  the  terms  of  the  mortgage  the 
mortgagee  may,  upon  a  default,  elect  to  consider  the  entire  amount  of  the  mortgage  debt  as 
due,  and  he  notifies  the  mortgagor  of  his  election  so  to  consider  it  before  filing  a  bill  for  fore- 
closure, he  is  entitled  to  a  decree  for  the  full  amount,  although  only  a  part  of  the  debt  is 
due.    Noonan  v,  Lee,*  2  Black,  500. 

§  1068.  Final  decree.— A  decree  of  sale  under  a  mortgage  is  such  a  final  decree  that  an 
appeal  will  lie.     Ray  v.  Law,  3  Cr.,  179. 

§  1064.  A  stipulation  in  a  mortgage  for  attorneys'  fees  is  neither  a  penalty  nor  a  forfeit- 
ure. A  reasonable  attorney's  fee  will  be  enforced,  but  the  amount  should  be  left  to  the  deter- 
mination of  the  court  upon  competent  evidence,  so  that  the  allowance  should  in  all  cases  be 
reasonable.     Danforth  r.  Charles,*  1  Dak.  Ty,  2S5. 
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S'OMXARY  ^  Inverse  order  of  ealee,  gg  1065, 1066.—  Confirmation  of  sale,  §  IMT.—  Under- 
standing  in  fraud  of  third  persons  that  mortgagor  might  redeem^  %  1068.—  Effect  of  set" 
ting  aside  sale^  g  1009. 

g  1065.  In  niinois,  where  sacoeesive  conveyances  of  distinct  parcels  of  mortgaged  lands 
baTe  been  made  to  different  persops,  the  rule  is  that  the  mortgagee  upon  a  foreclosure  shall 
sell  such  parcels  in  the  inverse  order  of  the  mortgagor's  conveyances.  Orvis  v,  Powell, 
^  1070-1073. 

§  1066.  The  courts  of  the  United  States  follow  the  decisions  of  the  state  courts  on  this 
qusBtion.    IbuL 

8  1067.  No  title  passes  until  the  sale  is  confirmed.  But  when  the  sale  is  confirmed,  if  there 
are  do  equitable  circumstances,  and  no  statute  to  change  the  general  rule,  the  rights  of  the 
purchaser  relate  back  to  the  date  of  the  sale,  so  as  to  entitle  him  to  the  rents  and  profits  for 
the  intermediate  period.    Lathrop  v.  Nelson,  gg  1073,  1074. 

g  106&  A  foreclosure  sale  will  not  be  set  aside,  at  the  instance  of  the  mortgagor,  for  the 
reason  that  there  was  an  understanding  between  him  and  the  purchaser  in  fraud  of  third  per- 
sons that  the  mortgagor  might  redeem  from  the  sale.    Randall  v,  Howard,  gg  1075,  1076. 

g  1069.  When  a  foreclosure  sale  is  set  aside  the  satisfaction  of  the  mortgage  debt  brought 
about  by  the  sale  is  vacated.    Fort  v.  Roush,  g  1077. 

[Notes.—  See  §g  1078-1000.] 

ORVIS  V.  POWELL. 
(8  Otto,  176-179.    1878.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  This  is  a  suit  in  chancery  to  foreclose  a  mortgage  exe- 
cuted by  Henry  H.  Walker  and  Samuel  I.  Walker  to  Kathan  Powell,  the 
appellee,  covering  forty  acres  of  land  in  Cook  county,  Illinois.  The  mortgage 
was  given  April  8,  1869,  to  secure  the  payment  of  the  sum  of  $40,500.  The 
amount  due  at  the  date  of  the  decree  had  been  reduced  by  payments  to 
(14,853.33.  As  they  were  made,  releases  had  been  executed  as  to  part  of  the 
land;  and  before  the  suit  was  brought,  all  the  land  had  been  conveyed,  in  dis- 
tinct parcels,  at  different  times,  to  various  parties,  and  among  them  to  Emerson 
6.  Orvis,  the  appellant.  The  court,  in  its  decree,  ordered  that  these  parcels 
should  be  sold  separately,  and  in  the  inverse  order  of  the  dates  of  the  convey- 
ances made  by  the  Walkers,  until  the  amount  due,  as  ascertained  by  the  decree, 
was  satisfied,  so  that  the  parcels  first  sold  should  be  the  last  subjected  to  the 
satisfaction  of  the  debt.  The  decree  made  no  provision  for  redemption  after 
sale,  as  required  by  the  statute  of  Illinois. 

Three  principal  errors  are  assigned  here:  1.  That  the  decree  should  have 
sobjected  all  the  property  on  which  the  mortgage  was  a  lien  equally,  and  with- 
out regard  to  priority  of  conveyances  by  the  mortgagors.  2.  That  the  court 
erred  in  determining  the  order  of  these  priorities.  8.  That  the  decree  made  no 
provision  for  redemption  after  sale. 

§  1070.  liiUe  of  inverse  order  of  sales  in  Illinois. 

As  regards  the  question  raised  by  the  first  of  these  assignments,  we  are 
relieved  from  any  discussion  of  what  is  the  true  equitable  rule  on  the  subject, 
because  we  consider  that  when  such  rule  is  adopted  it  is,  within  the  decisions  of 
this  court,  a  rule  of  property  affecting  the  title  to  real  estate,  and  as  such  is  to 
be  governed,  in  its  application  in  this  court,  by  the  law  of  the  state  where  the 
land  lies.  In  a  case  where  no  statute  of  the  state  makes  provision  on  the  sub- 
jict,  and  no  decisions  of  the  state  court  have  established  a  rule,  it  would  be  our 
doty  to  inquire  what  is  the  doctrine  of  the  equity  courts  on  the  subject. 
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§  1 071,  It  is  proper  for  a  circuit  court  to  follow  the  decisions  of  the  courts  of 
the  state  on  questions  (xffedAng  the  title  to  letnds  in  those  states. 

The  supreme  court  of  the  state  of  Illinois  having,  in  Iglehart  v.  Cranes,  42  IIl.^ 
261,  announoed  on  v^ery  full  consideration  the  rule  which  was  foUowed  by  the 
circuit  court,  there  was  no  error  in  that  court  in  following  it.  In  regard  to  the 
order  in  which  the  parcels  of  the  land  are  subjected  to  sale,  it  is  to  be  observed 
that  no  one  can  <x)cn  plain  but  Orvis,  because  he  is  the  only  party  who  has 
•ppealed  from  the  <leovee. 

So  far  as  Orvis  is  concerned,  the  only  error  assigned  which  seems  worthy  of 
notice  is  that  block  18  should  have  been  subjected  to  plaintiff's  debt  first, 
because  W^alk«r,  the  mortgagor,  was  i»tHl  owner  of  an  equitable  interest  in  it. 
This  does  not  appear  by  any  writt^i  instniRient,  but  so  far  as  it  is  ^tafolished 
at  all,  it  is  by  Walker's  parol  testimony.  It  thus  appears,  however,  that  Cd- 
baugh  and  Powell  held  the  title  in  trust  to  secure  money  advanced  by  them  on 
a  «ale  which  had  been  rescinded,  and  it  was  by  virtue  of  this  rescission  that 
Walker  bad  any  interest  in  it.  What  the  amonnt  of  the  sum  is  for  which  Cd- 
bangh  and  Powell  held  it  is  not  shown,  nor  is  the  value  of  the  lot.  But  appel- 
lant's witness.  Walker,  states  that  the  debt  due  these  parties  is  more  than  the 
lot  is  worth,  after  paying  some  liens  on  it  prior  to  theirs.  As  the  title  of  Walker 
had  passed  from  him  to  this  lot  long  before  that  claimed  by  Orvis,  we  do  not 
believe  that  the  court  was  bound  to  prosecute  an  inquiry,  through  all  the  rami- 
fications of  Walker's  dealing  with  this  lot,  dependent  solely  on  conflioting  oral 
.  testimony,  to  ascertain  if  Walker  had  a  possible  ulticnate  interest  in  it.  Kor 
4oes  ft  eonsTst  with  the  geQ^*al  course  of  equity  practice  to  order  a  poblie  sale 
of  a  very  doubtful  contingent  ititerest,  the  value  of  which  is  incapable  of  esti- 
mation, and  where  lany  :price  given  might  do  great  injustice  to  the  porehaser  or 
to  the  party  whose  interest  is  sold,  and  which  %voukl  lead  to  further  esipensive 
litigation.  Besides,  if  in  the  end  appellant  has  to  pay  any  part  of  this  mort- 
gage, there  is  nothing  to  prevent  his  pursuing  this  equity  of  Walker's  so  far  as 
may  be  necessary  to  indemnify  him  in  an  independent  suit,  where  that  matter 
may  be  fully  investigated  without  further  delaying  the  present  plaintiff.  On 
the  whole,  we  see  no  error  to  the  prejudice  of  appellant  in  the  order  of  sale 
adopted  by  the  decree. 

§  1072.  In  Illinois  time  must  be  Mowed  for  redemption  in  oases  of  m  sale 
hy  foreclosure  of  a  mortgage. 

But  we  decided  in  Brine  v.  Insurance  Co.,  96  IL  S^  627  (§§  800-804,  mpra\ 
that  a  decree  of  foreclosure  in  the  circuit  court  of  the  United  States  for  the 
district  of  Illinois,  which  gave  no  time  for  redemption  after  the  sale,  was  erro- 
neous and  must  be  reversed.  The  laiger  part  of  the  briefs  of  several  counsel  in 
this  case  is  devoted  to  a  consid>eration  of  the  question  there  decided.  It  is  sntB- 
cient  to  say  that  we  are  satisfied  with  the  soundness  of  the  opinion  given  in 
that  case,  and  it  must  govern  the  one  now  before  us.  The  result  of  those  con- 
siderations is,  that  the  decree  of  the  circuit  court  ascertaining  the  sum  <loe  the 
plaintiff,  and  fixing  the  order  in  which  the  various  parcels  of  la^d  shall  be  sold, 
and  in  fact  all  of  said  decree,  will  be  affirmed,  except  so  far  as  it  fails  to  give 
a  time  for  redemption ;  and  the  ease  will  be  remanded  to  that  court  with  direc- 
tions to  amend  the  decree  so  as  to  allow  redemption  of  each  parcel  which  may 
be  sold,  as  provided  by  the  statute  of  Illinois  on  that  subject  As  appellant 
had  to  take  this  appeal  to  obtain  correction  of  the  error  in  this  respect^  he  must 
recover  costs,  (a) 

(a)  Decree,  affirmed  on  reai-gument. 
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lAT&ROP  V.  NfitfiON. 
(Circait  Court  for  Missouri:  4  Dillon,  104-190.    1877.) 

SrATiocKiirr  of  Faotb. —  I^elsoa  held  a  note  on  a  bankrupt  for  $8,000^  whiok 
was  secured  bj  mortga^eu  The  property  was  sold  nnder  the  directk)n  of  the 
lUstriet  eoQit,  tbe  assignee  in  bankrnp^icy  and  the  tmstee  aoting  in  concert, 
and  was  boagbt  by  Kelscm  for  $6,200,  wbicb  was  credited  on  fats  mortgage  debt. 
The  assignee  collected  $952.^5  nmts  of  the  pv^pertj^  which  accrued  after  tbe 
sale  and  before  its  confirmation  by  tbe  court.  This  suit  was  brought  by  Nel- 
son, daiming  these  intermediate  rents,  against  the  assignee,  who  brought  up 
tbe  case  by  writ  of  error  after  an  adverse  decision. 
Opinion  by  Dil[X)5,  J* 

Tbe  question  presented  is,  which  of  tbe  parties^  under  the  cirouTiistances,  is 
ealttled  to  the  rents  and  profits  of  the  estate  for  the  period  intervening  between 
tbe  date  of  the  sale  and  tbe  date  of  the  confirmation?  The  order  of  sale  was 
Silent  in  this  respect.  Tbe  contest  is  between  the  mortgi^eea,  who  afterwarda 
became  purchasers  of  the  mortgaged  property  for  less  than  their  debt,  and  tbe 
assignee  in  bankruptcy,  representing  the  unsecured  creditors  of  the  bankrupt. 
It  is  not  shown  that  the  delay  in  the  confirmation  is  attributable  to  the  acts  or 
conduct  el  tbe  plaintiffs  below. 

§  1073.  No  UUepoMee  until  the  wle  is  (xmfirmedy  hut  its  cw\firmatMn  rdates 
lack  to  the  sale. 

It  is  troetluit  no  title  passes  until  tbe  sale  is  confirmed.  Williamsoii  9),  Berry, 
8  Qow.,  546;  In  re  O'Fallon,  2  DilL,  548.  But  when  the  sale  is  confirmed,  ii 
there  are  no  equitable  cireumstances,  and  no  statute  to  change  tbe  general  rul^t, 
tbe  rights  of  tbe  purchaser  relate  back  to  tbe  date  of  the  sale,  so  as  to  entiiie 
him  to  tbe  rents  and  profits  for  the  intermediate  period.  Such  is  the  settled 
doctrine  of  the  Enghs^  courts.  The  state  of  tbe  decieions  in  England  <ni  this 
subject  is  well  shown  by  the  judgment  of  Lord  Chancellor  Sugden,  in  Yesey  19. 
Elwood,  2  Dru.  &  War.,  74.  He  attempts  to  reconcile  what  has  been  some- 
times supposed  to  be  a  conflict  in  Lord  Eldon's  views,  in  £x  parte  Minor,  11 
Ves.  Jr.,  559,  and  in  Anson  v.  Towgood,  1  Jac.  &  Walk.,  617,  and  adds:  "  It  ap- 
pears to  me  that  these  cases  are  fairly  distinguishable;  and  if  not,  that  Ed  parte 
Minor  is  net  the  case  which  ought  to  be  followed,"  •  .  •  "  The  court  has 
great  power  over  these  contracts  [sales  by  masters  under  decrees],  and  it  might 
feel  itself  at  liberty  to  throw  a  loss  by  fire,  before  the  confirmation  of  the  re- 
port, open  the  sellers,"  as  in  Ex  parte  Minor.  Such  a  power  is  not  inconsistent 
with  tbe  doctrine  tbat  when  the  chancellor's  power  to  open  a  sale  is  not  exercised 
aad  the  sale  is  confirmed,  that  the  rights  of  the  purchaser  relate  back  to  the 
time  of  the  bidding.  Trefusis  v.  Lord  Clinton,  2  Sim.,  359.  Usually,  the  doctrine 
of  Illation  back  works  justly  and  equitably.  The  bidder  must  be  ready  at  all 
tines  to  keep  bis  bid  good.  Frequently  he  must  pay  the  amount  thereof  at 
the  time  the  bid  is  made,  and  when  this  is  the  case  he  loses,  of  course,  the  use 
of  his  {Boney.  The  time  of  the  confirmation  is  uncertain.  If  be  loses  interest 
or  the  advantageous  use  of  his  money,  he  should  have  the  rents  and  profits  as 
eooipensation.  Tbe  application  of  this  rule  does  not,  in  such  cases,  injure  the 
ammmt  ^  ^^  ^^^  chance  tbe  price  which  purchaser  can  afford  to  pay.  There 
may  be  oases  where  the  application  of  the  general  rule  above  stated  would  be 
iiteqoitaMe.  Xa  Mch  an  event,  the  rights  of  the  parties  in  interest  can  be  set- 
tled on  «MDe  other  basis. 
The  Eoglish  doctrine  on  this  subject  seems  to  be  supported  by  the  weight  of 
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American  authority  (Taylor  v.  Cooper,  10  Leigh,  317;  Wagner  v.  Cohen,  6 
Qill  (Md.),  102);  but  the  decisions  are  conflicting.  Armstrong  v.  McClure, 
4  Heisk.  (Tenn.),  80;  In  re  Bledsoe,  12  N".  B.  R,  402,  affirmed  by  the  circuit 
court,  January,  1875.  Without  intending  to  assert  that  there  is  any  invariable 
rule  on  this  subject  which  will  apply  in  all  cases,  my  judgment  is  that,  under 
the  facts  here  presented,  and  as  between  these  parties,  the  doctrine  of  relation 
back  is  just  in  its  operation,  and  the  plaintiffs  below  are  entitled,  as  against  the 
assignee  in  bankruptcy,  to  the  rents  which  accrued  intermediate  the  sale  and 
the  confirmation. 

§  1074.  The  law  of  Mieeouri  on  thesvhject  of  judicial  sales  and  intermediate 
rents  andpirofits. 

This  conclusion  is  not  in  conflict  with  any  statute  of  the  state  of  Missouri. 
On  the  contrary,  the  statutes  of  Missouri,  prior  to  the  act  of  May  15,  1877, 
give  no  redemption  from  sales  by  a  trustee  under  a  power  in  the  deed  of  trnst. 
The  trustee  alone  might  have  made  the  sale,  and  no  confirmation  by  the  bank- 
ruptcy court  would  have  been  necessary.  In  this  event  the  purchaser  would 
have  been  entitled  to  immediate  possession.  As  the  mortgaged  estate  was  not 
worth  the  debt  secured  by  the  mortgage,  the  bankruptcy  court,  or  the  assignee, 
as  it  turned  out,  had  no  real  concern  in  the  matter;  and  their  intervention 
should  not  have  the  effect  to  deprive  the  mortgagee  of  substantial  rights  given 
him  by  the  mortgage  and  the  laws  of  the  state.  *  "The  assignee  in  bankruptcy 
is  not  required,''  says  the  supreme  court  of  the  United  States,  "to  take 
measures  for  the  sale  of  mortgaged  property  unless  its  value  is  greater  than  the 
incumbrance.  Ilis  duties  relate  chiefly  to  the  unsecured  creditors,  and  be  need 
not  trouble  himself  about  incumbered  property  unless  something  may  be 
realized  out  of  it  on  their  account,  or  unless  it  becomes  necessary  to  do  so  in 
order  to  ascertain  the  rights  of  the  secured  creditor  in  the  general  estate." 
McHenry  v.  La  Societe  Francaise,  October  term,  1877  (5  Otto,  58).  The  jadg^ 
ment  below  is  affirmed. 

RANDALL  «.  HOWARD. 
(3  Black,  58{!MS90.    18C2.) 

Opinion  by  Mr.  Justice  Davis. 

Statement  of  Facts. —  This  is  a  bill  in  equity  filed  in  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland  by  the  appellants  against  the  ap- 
pellee, who  interposed  a  demurrer,  which  was  sustained  by  the  court  below, 
and  an  appeal  was  taken  to  this  court.  The  bill  states  substantially  that  the 
complainant,  John  Randall,  Jr.,  was,  on  the  6th  of  April,  1854,  largely  indebted 
to  the  defendant,  to  secure  which  indebtedness  both  of  the  complainants  exe- 
cuted a  mortgage  on  lands  in  Cecil  county,  Maryland,  which  lands  were  held 
in  trust  for  the  complainant  Letitia's  benefit  for  life.  That  soon  after  the 
mortgage  matured  the  defendant  filed  his  bill  in  the  Cecil  county  circuit  court 
for  foreclosure  and  sale;  and,  on  answer  filed,  a  decree  was  passed  on  the  15th 
of  October,  1855,  for  the  sale  of  the  mortgaged  lands,  time  being  given  until 
9th  of  October,  1856,  to  bring  the  money  into  court.  That  in  April,  1856,  in 
order  to  defeat  an  attempt  (charged  to  be  fraudulent)  by  other  parties  to  obtain 
possession  of  part  of  the  lands  mortgaged,  it  was  agreed  that  the  defendant, 
with  the  assent  of  the  complainants,  should  petition  the  court  for  an  immediate 
sale,  which  was  done  and  the  time  for  sale  changed,  and  a  friendly  arrangement 
was  made  with  the  defendant  that  he  was  to  buy  the  property  ostensibly  for 
himself,  but  was  really  to  hold  it  in  security  for  the  decreed  indebtedness,  upon 
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the  satisfaction  of  which  the  parchase  was  to  inure  to  the  benefit  of  the  complain- 
ant Letitia.  That  the  sale  took  place  on  14th  October,  1856,  and  the  defendant 
was  the  purchaser  (the  "  friendly  arrangement "  continuing),  and  that  the  prop- 
erty sold  for  less  than  its  value  on  account  of  the  general  understanding  that  the 
sale  was  merely  a  formal  one,  and  not  meant  to  divest  the  estate  of  the  com- 
plainants. That  the  sale  was  ratified  without  objection  from  the  complainants, 
under  the  assurance  from  the  defendant  that  the  property  should,  notwith* 
standing  the  ratification,  stand  as  a  security  for  the  amount  decreed,  which 
was  to  be  paid  by  instalments.  That,  to  perfect  the  form  of  sale  and  to  mak« 
it  conform  to  the  ostensible  title  of  the  purchaser,  the  complainants  rented  the 
property  of  the  defendant.  That,  having  obtained  an  apparent  title,  the  de- 
fendant has  fraudulently  determined  to  act  as  if  he  was  the  real  owner,  and  is 
claiming  the  right  to  sell,  and  that,  through  threats,  he  extorted  an  agreement 
from  the  complainants,  which  was  framed  and  meant  to  involve  them  in  the 
recognition  of  his  title.  That  the  defendant,  in  furtherance  of  his  object  to 
oppress,  has,  by  legal,  though  irregular,  process,  through  the  sheriflf  of  Cecil 
county,  dispossessed  the  complainants.  The  prayer  of  the  bill  is  to  restrain  the 
defendant  from  disposing  of  the  lands,  and  for  the  sale  of  so  much  of  said  lands 
as  may  be  necessary  to  pay  off  the  defendant  according  to  the  understanding 
prior  to  the  purchase,  and  that  the  residue  of  the  lands  be  conveyed  to  Mrs. 
Bandall.    There  is  also  a  prayer  for  general  relief. 

There  are  two  questions  presented  by  this  record:  1.  Upon  the  facts  stated 
ID  this  bill,  are  the  complainants  entitled  in  equity  to  the  relief  prayed  fort 
2.  lias  this  court  jurisdiction? 

§  1075.  Understanding  in  fraud  of  third  persona  that  the  sale  should  not  be 
conclusive.     Agreement  within  the  statute  of  frauds. 

The  statements  of  this  bill  are  vague  and  uncertain,  frequently  argumenta- 
tive, and  very  rarely  plain  and  direct.  The  whole  bill  lacks  definitiveness. 
Agreements,  friendly  arrangements,  understandings  and  fraudulent  devices  are 
freely  spoken  of,  but  the  character  of  the  agreements  and  the  nature  of 
the  devices  we  do  not  learn.  The  bill  seeks  to  establish  a  trust  for  the  benefit 
of  Mrs.  Bandall,  growing  out  of  certain  proceedings  in  the  circuit  court  of 
Cecil  county,  Maryland.  Are  the  complainants  in  a  situation  to  enforce  the 
trust,  if  one  is  established}     We  think  not. 

The  following  allegations  contain  the  charges  relied  on  in  the  bill  to  estab- 
lish the  trust:  '^And  your  orator  and  oratrix  state  and  charge  that,  about 
April,  in  the  year  1856,  in  consequence  of  a  fraud  being  attempted  against 
your  complainants,  through  devices  involving  the  possession  of  part  of  the  land 
mortgaged  as  aforesaid,  it  was  deemed  proper,  for  counteracting  said  fraud, 
that,  on  a  petition  to  be  filed  by  said  Howard  in  the  case  of  said  decree,  your, 
complainants  should  assent  to  a  sale  (under  friendly  arrangements  between 
said  Howard,  and  then  rendering  such  sale  merely  formal  and  nominal),  taking 
place  forthwith,  instead  of  being  deferred  to  the  period  (the  next  October)  pro- 
vided by  the  decree.  And  your  complainants  aver  that,  under  their  answer  to 
SQch  petition,  which  was  filed,  the  time  for  the  sale  was,  by  decree,  thus 
changed,  and  under  the  friendly  arrangement  and  understanding  aforesaid, 
and  which  was  to  the  effect  that  said  Howard  was  to  become  purchaser  of  said 
mortgaged  property  at  a  sale  under  the  decree,  but  really  to  only  hold  it  for 
teoaring  the  payment  of  the  mortgage  and  decreed  indebtment  as  aforesaid^ 
upon  satisfying  which  the  property,  it  was  understood,  should  inure,  as  pro- 
vided by  the  terms  of  the  said  trust,  for  the  benefit  of  your  oratrix." 
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Tb^se  aUegatioQS^  stripped  of  their  indefiniiteness  and  Tagoeneas,  mean  simply 
this:  that  the  parties  to  this  bill,  in  order  to  eounteract  a  claim  set  up  bj  other 
parties  for  a  portioQ  of  the  mortgage  lands,  combined  together,  through  the  aid 
of  the  oocurt,  to  shcH^ten  the  thne  of  sale,  and  to  cover  op  the  real  ownership  of 
the  property.  A  franduIoDt  agreement  was  entered  into  to  defeat^  as  is  ebarged, 
**  a  fraud  attempted  against  the  complainaats."  If  the  claim  set  up  was  a 
fraud  oa  the  rights  ot  the  comphiinants,  does  that  eoneideratkm  change  the 
Gharacter  of  the  agreement  which  was  made  to  defeat  that  fraad  ?  MaAifestiy 
not.  The  whole  complaint  of  the  bill  is.  that  the  defendant  w'Al  not  execute 
the  agreement  thus  frandolently  nsade,  and  the  object  of  the  bill  ie  to  compel 
him  to  do  it.  A  court  of  equtity  will  not  interTeoe  to  give  relief  to  etiher  party 
Irom  the  coosequeuce^  of  such  an  agreement.  The  maxim  ^  in  pa^'i  delieto 
potior  e$t  eanditio'  d^endentit "  must  prevail.  It  is  against  the  policy  of  the 
lavT  to  enable  either  party,  in  oontroversies  between  themselves,  to  enforce^  an 
agreement  in  fraud  of  the  law,  or  which  was  made  to  injare  another.  Story^s 
Eq^^  voL  Xy  sec.  298;  Bait.  v.  Bogers,  3  Paige,  156.;  Wilson  v.  Watts,  9*  Gill, 

There  are  several  other  grounds  decisive  against  the  retief  prayed  for.  We 
Willi,  however^  i»)tjce  but  one  other.  There  »  no  averment  in  tbe  bili  that  the 
daOlmdant^  ever  agrsed  io  writing  to  bold  the  lands  in  trust  for  Mrsw  liandaB. 
In  fact  it  is  manifest  from  the  whole  bill  that  tbe  agreement  was  a  mere  matter 
ef  QOBTersfttion  between  the  parties^  and  that  no  memorandum  in  wnttng  was 
0¥ef  mada  Inaflmnch  as  it  eoneems  aa  interest  iu  lands,  and  is  in  parol,  it  ie 
void  by  the  statute  of  frauds,  and  appearing  as  it  does  on  the  face  of  the  bill^ 
(be.  defease  of  the  statute  of  frauds  may  be  taken  advantage  of  on  demurrer. 
Walker  v.  Locke,  5  Gushing,  9^ 

%  1076.  The  United  States  eirouitoouH  has  noi  juriedictionto  9$i  aside  a  sale 
f»ade  by  a  eimAe  court  «n  a  suit  between  the  same  parties. 

SL  Has  thie  court  ^artsdiction?  A  conflict  of  jurisdictron  i»  always  to  be 
avoidiQd.  Mr.  Justice  Grier,  in  Peek  ik  Jenness^  7  How.,  624,  says:  ^'Thafr  it 
is.  a  doctrine  of  law  too  long  established  to  require  a  citation  of  authorities^ 
that  where]  a  court  has  jurisdiction  it  has  a  right  to  decide  every  question  which 
occurs  in  the  canse,  and  whether  its  decision  be  correct  or  otherwise,  ita  judg- 
ment, till  reversed,  is  regarded  as  binding  on  every  other  court.  Thdse  rulee 
have  their  foundatioa  not  merely  in  comity,  but  on  necessity.  For  if  one  may 
enjoin,  the  other  may  retort  by  injunction,  and  thus  tbe  parties  be  without 
remedy,  being  liable  to  a  process  for  contempt  in  one  if  they  dare  to  proceed 
in  tbe  other."  The  bill  in  this  case  brings  in  review  various  matters  passed  oq 
in  tbe»  progress  of  a  suit  by  the  Cecil  county  circuit  court,  a  court  of  geoeral 
jurisdiction,  having  complete  control  of  the  parties  and  of  the  subject-macter 
of  controversy.  It  seeks  to  annul  a  sale  of  lands  made  by  virtue  of  a  decree 
of  the  Cecil  court,  sitting  as  a  court  of  equity  in  a  cause  depending  betweeo 
these  same  parties;  to  affect  the  distribution  of  the  proceeds  of  the  sale;  to 
enjoin  the  diefendant  from  making  any  disposition  of  tbe  lands  purchased  by 
him;  to  disturb. his  possession  ^  to  invalidate  his  title,  and  to  have  the  mort- 
gaged property  resold^  This  is  a  direct  and  positive  interference  with  tbe 
Eightful  authority  of  tbe  state  court.  If  there  was  error  in  tbe  proceedings  of 
the  court,  a  review  can  be  had  in  the  appellate  tribunals^  of  the  state.  If,  as 
is  charged^  the  decree  is  sought  to  be  perverted  and  made  tbe  medium  of  con- 
summatung  a  wrong,  then  tbe  court,  on  petition  or  supplemental  bill,  can  pre* 
vent  it.    If,  as  appears  by  the  proceedings,  the  surplus  money  arising  froni  tlio 
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vi%  idstiU  nndiflposed  of,  then  the  whole  case  ifl  dnder  the  ooiiArol  of  the  courts 
and  BO  soppleofeealal  bill  even  is  needed  to  preveat  the  wreog;  The  decree  die* 
DUMUig  tiie  biU  b  affiiimed. 

FORT  t?-  ROUSH, 
(T4  Otto.  142-145.    1881.) 

Apfba&  from  the  Sapreme  Coart  of  the»  Territory  of  Monteaa. 

Opinion  bj  Wjjtb^  C.  J. 

Statement  of  Facts. —  This  record  shows  thai,  in  1871,  Fort,  theappellanti 
seed  the  appellees  m  the  district  eoart  of  Lewis  and  Clarke-  county,  Montana 
territory^  to  foreelose  a  mortgiage  ezeoated  by  them  to  him,  and  obtained  a  de^ 
eree  finding  that  there  was  doe  on  the  mortgage  debt  $2,895,  and  ordering  a. 
sale  of  the  property.  Under  tbis  diecree  an  order  of  sale  was  issued  and  the* 
property  aold,  part  to  Ismo  W.  Stoner,  pari  to  Frederick  Eeeee^  and  the  re- 
mainder to  Fort  binwdf .  After  this  sale^  the  appettee^  filed  the  present  bill  in 
Ibe  same  conrt  to  set  aeide  the  sale»  on  aeconnt  of  alleged'  frand^ilent  cooduot 
of  Fort.  Under  this  bill  the  sales  to  Sloner  and  Beeoe'  were^  in  tttl  respeots^ 
Gooiirmed,  bat  that  to  Fovt  set  aside.  Boush  and  wife  then  lil^  an  amended 
and  sopplefmental  bill,  in  which  tbey  sought  to  charge  Fort  with  the  vatuo  of 
the  ose  aod  oecapotion  of  the  property  whereof  he  waa  m  posMssion  under 
bis  pvrefaase,  and  with  alleged)  damages  for  waste.  In  thisbill  the  claim  is 
stated  as  follows:  ^'  Ai^d  the  said  plaintiffs  say  that  by  reason  of  the  premieea 
the  said  Fort  is  chargeable  with  the  damage  dono  to  said  premises^  with  the 
valne  of  the  foregoing  nee  and  occupation,  and'  the  amount  of  said  rents  and 
profits,  and  that  the  same  should  be  set  off  against  any  balance  that  may  be- 
dae  upon  the  said  deoree^" 

Fort  in  his  answer  set  forth  the  amount  bo  claimed  to  be  duo  on  his  decree 
after  the  amount  paid^  by  Stoaer  and  Eeece  had  been  credited  thereon,  and 
asked  that,  aa  the  sale  to  him  had  been  set  aside,  be  might  have  a  revival  of 
his  decree  for  the  balance  that  should  be  found  his  due.  On  motion  of  Boush 
and  wif^,  tbis  part  of  the  answer  was  stricken  out,  and  leave  was  refused  Fort 
to  make  such  amendments  as  seemed  to  be  necessary  to  meet  that  part  of  his 
case.  The  case  was  then  sent  to  a  referee  to  ascertain  and  report  the  amount 
fer  which  Fort  was  chargeable  on  account  of  his  use  and  occupation,  and  for 
damages  by  waste  while  in  possession.  His  request  to  have  the  referee  directed 
to  ascertain  the  amount  due  him  on  his  decree  was  refused.  The  referee  re- 
ported, and  exceptions  were  taken  by  Fortw  These  exceptions  were  in  part 
soslained  and  in  part  overruled,  the  result  being  a  personal  judgment  against 
Fort  and  in  favor  of  the  appellees  for  $1,836.31,  with  interest  from  June  30, 
1877.  The  case  was  then  taken  to  the  supreme  court  of  the  territory  on  ap- 
peal, where  the  judgment  of  the  district  court  was  modified  by  striking  there- 
from the  snm  of  $618.51,  but  in  all  other  respects  affirmed.  From  this  action 
of  the  supreme  court  the  present  appeal  has  been  taken.  The  amount  with 
which  Fort  was  charged  by  the  supreme  court  was  exclusively  for  the  value  of 
the  use  and  occupation  of  the  property  purchased  by  him  while  he  was  in  pos- 
session onder  the  sale,  and  a  small  amount  for  damages  done  to  the  freehold. 
While  the  amount  charged  seems  to  us  to  be  somewhat  large,  we  have  on  the 
whole  eoncladed  not  to  disturb  the  judgment  on  that  account.  Another  ref- 
erence might  reduce  the  amount  somewhat,  but  the  error  in  that  particular  is 
not  so  manifest  as  to  make  it  proper  for  us  to*  isterfere  with  what  baji  beea 
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done  by  two  courts  below.  The  refusal  of  the  coart,  however,  to  apply  the 
amoant  found  due  towards  the  satisfaction  of  the  mortgage  debt,  we  think, 
was  erroneous.  The  very  object  of  the  bill  of  Roush  and  wife,  as  amended, 
was  to  have  that  done.  If  we  understand  correctly  the  position  of  the  court 
below  upon  this  part  of  the  case,  it  is  that,  as  Fort  had  not  proceeded  under 
section  286  of  the  Codified  Statutes  of  Montana,  and  caused  his  decree  to  be 
revived  after  the  sale  to  him  had  been  set  aside,  the  satisfaction  growing  cot 
of  the  sale  still  remained  in  force,  and  there  was  no  outstanding  mortgage  debt 
on  which  the  application  could  be  made.  This  we  do  not  think  is  the  law. 
The  statute  referred  to  is  as  follows : 

"  Sec.  286.  If  the  purchaser  of  real  property,  sold  on  execution,  or  his  sac- 
cessor  in  interest,  be  evicted  therefrom  in  consequence  of  irregularities  in  the 
proceedings  concerning  the  sale,  or  of  the  reversal  or  discharge  of  the  judg- 
ment, he  may  recover  the  price  paid,  with  interest,  from  the  judgment  creditor. 
If  the  purchaser  of  property  at  sheriff's  sale,  or  his  successor  in  interest,  fail  to 
recover  possession  in  consequence  of  irregularity  in  the  proceedings  concerning 
the  sale  or  because  tBe  property  sold  was  not  subject  to  execution  and  sale,  the 
court  having  jurisdiction  thereof  shall,  on  petition  of  such  party  in  interest  or 
his  attorney,  revive  the  original  judgment  for  the  amount  paid  by  such  par- 
chaser  at  the  sale,  with  interest  thereon  from  the  time  of  payment,  at  the  same 
rate  that  the  original  judgment  bore;  and  when  so  revived,  the  said  judg- 
ment shall  have  the  ^ame  effect  as  an  original  judgment  of  the  said  court  of 
that  date,  and  bearing  interest  as  aforesaid ;  and  any  other  or  after-acqaired 
property,  rents,  issues  or  profits  of  the  said  debtor  shall  be  liable  to  levy  and 
sale  under  execution  in  satisfaction  of  such  debt:  Provided^  that  no  property 
of  such  debtor  sold  bona  fide  before  the  filing  of  such  petition  shall  be  subject 
to  lien  of  said  judgment:  And  provided  further^  that  notice  of  the  filing  of 
such  petition  shall  be  made  by  filing  a  notice  thereof  in  the  recorder's  ofl9ce  of 
the  county  where  such  property  may  be  situated,  and  that  said  judgment  shall 
be  revived  in  the  name  of  the  original  plaintiff  or  plaintiffs  for  the  use  of  said 
petitioner,  the  party  in  interest." 

§  1077.  When  a  judicial  sale  is  set  aside  the  satisfacti<m  of  a  judgment 
affected  by  it  is  vacated. 

The  question  here  is  not  whether  Fort  shall  have  execution  of  his  decree  by 
a  resale  of  the  property  bought  by  him,  but  whether  the  mortgage  debt,  as  a 
debt,  still  remains  satisfied  by  reason  of  the  former  sale.  When  the  sale  was 
set  aside,  and  Eoush  and  wife  got  back  their  land,  the  satisfaction  of  the  debt 
caused  by  the  sale  was  vacated.  Fort  received  no  money  on  account  of  bis 
purchase.  He  simply  took  the  land  as  and  for  money.  So  long  as  he  kept  the 
land  the  satisfaction  was  effectual,  but  when  the  sale  v^as  set  aside  and  he  was 
compelled  to  give  back  the  land,  the  case  stood,  in  respect  to  the  satisfaction  of 
the  debt,  precisely  as  it  would  if  Eoush  had  demanded  back  money  he  had 
once  handed  Fort  to  be  applied  on  the  debt,  and  Fort  had  acceded  to  bis  request. 
We  do  not  decide  whether,  if  Fort  asks  execution  of  his  decree  for  any  bal- 
ance that  may  remain  his  due,  he  may  not  be  compelled  to  proceed  under  the 
statute,  and  get  his  decree  revived ;  but  we  are  clearly  of  the  opinion  that,  for 
all  the  purposes  of  this  suit,  the  satisfaction  of  the  mortgage  debt,  brought 
about  by  the  sale  to  Fort,  was  vacated  when  the  sale  was  set  aside,  and  that 
Housh  and  wife  cannot  in  this  suit  have  a  personal  judgment  against  Fort,  ex- 
cept for  any  balance  that  may  be  found  due  them  for  rents,  etc.,  after  the 
mortgage  debt  has  been  satisfied. 
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We  are  unable  to  determine  from  this  record  what  amount  is  actually  due 
on  the  original  decree.  The  personal  judgment  against  Fort  will,  therefore,  be 
set  aside  and  reversed,  and  the  cause  remanded  with  instructions  to  take  an 
accoant  of  the  amount  due  Fort  on  his  original  decree,  and  apply  the  amount 
which  has  been  ascertained  to  be  due  from  him  for  rents,  profits  and  damages 
towards  the  satisfaction  thereof,  rendering  a  personal  judgment  against  him  only 
for  any  balance  of  the  ascertained  rents  that  may  remain  after  the  mortgage 
debt  and  costs  in  the  original  suit  for  foreclosure  have  been  actually  satisfied. 

§  1078.  Effect  on  notice  of  change  of  name  of  newspaper.— Where  a  decree  directed  no- 
tice of  a  sale  to  be  published  in  a  certain  newspaper,  which  was,  after  the  decree  and  before 
the  notice,  merged  in  another  paper  and  its  name  changed,  and  on  application  to  the  judge  at 
cbambers  he  directed  the  sale  to  be  advertised  in  the  paper  called  by  its  new  name,  the  pub- 
lication of  the  notice  in  that  paper  in  accordance  with  such  order  was  held  valid  and  suffi- 
cient   Sage  V.  Central  R.  Co.,  9  Otto,  884  (§i§  1674-80). 

§  1079.  ProTislon  for  pajment  of  earnest  money.—  It  is  proper  to  provide  in  a  decree, 
that  in  case  any  other  person  than  the  mortgagee  becomes  purchaser  at  the  sale,  he  shall  be 
reqnired  to  pay  at  once,  in  cash,  a  part  of  the  bid  as  earnest  money ;  and  no  objection  can  be 
taken  that  the  same  requirement  is  not  made  of  the  mortgagee.    Ibid, 

%  108<l.  Mill  property  mast  be  sold  as  a  anft. —  Generally  land  and  buildings  used  as  a 
miU,  with  the  machinery  therein  and  the  water-power  connected  with  the  same,  constitute  a 
unit,  and  under  a  mortgage  covering  such  property  the  whole  should  be  sold  together 
without  any  special  provision  therefor,  because  the  parts  could  not  be  sold  separately  without 
a  large  depreciation.    Hill  v.  National  Bank,*  7  Otto,  450. 

§  1(^1.  Right  to  have  the  whole  sold.-^  The  mortgagee  of  lands  has  the  right  to  have  the 
whole  sold  to  satisfy  the  mortgage,  and  cannot  be  compelled  to  apportion  the  debt  among  the 
differpnt  purchasers  of  the  mortgaged  lands.    Hughes  v.  Edwards,  9  Wheat.,  489  ig§  919-02)). 

g  1083.  Where  two  persons  have  a  lien  on  the  same  property  to  secure  different  debts, 
aoud  one  of  them  lias,  also,  a  lien  upon  other  property,  a  court  of  chancery  will  direct  such 
property  first  to  be  sold  in  satisfaction  of  the  separate  lien  before  that  which  is  common  to 
both  liena.     Russell  v.  Howard,*  3  McU,  4^9. 

%  1088*  Adjoarument  of  sale. —  The  officer  making  the  sale  may,  in  the  exercise  of  a  sound 
discretion,  subject ^to  the  control  of  the  court,  adjourn  the  sale  from  time  to  time.  Blossom 
V.  Railroad  Co.,  3  Wall.,  196. 

)$  1084.  A  bidder  at  a  foreclosure  sale  whose  bid  has  never  been  accepted,  the  sale  having 
been  adjourned  and  a  settlement  made  so  that  a  sale  became  unnecessary,  cannot  ask  for  a 
confirmation  of  the  sale  to  him.  The  bid,  though  it  be  the  highesc,  does  not  amount  to  a  con- 
tract until  it  is  accepted.    Ibid, 

§tOSo.  Purchaser  entitled  to  possession.— The  foreclosure  of  a  mortgage  will  cut  off 
•absequent  judgment  liens,  and  the  purchaser  at  the  mortgage  sale  is  entitled  to  possession 
as  against  a  receiver  appointed  in  a  proceeding  to  enforce  the  judgment  liens.  Howard  v. 
Ia  Croase  &  Milwaukee  R.  €k>.,  Woolw.,  49,  56. 

SIOM.  Writ  of  assistance  against  parties  and  privies.— It  is  a  rule  in  equity  that  the 
power  of  a  court  of  chancery  to  put  a  purchaser  of  mortgaged  premises  into  possession  by 
•nmmary  process  extends  only  to  the  parties  to  the  suit,  and  those  coming  into  ix>ssession 
mder  the  parties  to  the  suit,  subsequent  to  the  commencement  of  the  action,  and  not  to 
mere  strangers.    Thompson  v.  Smith,*  1  Dill.,  458. 

g  lOil.  A  writ  of  assistance  can  only  be  issued  against  parties  bound  by  the  decree  which 
it  is  intended  to  enforce.    Terrell  v,  Allison,*  21  Wall,  289. 

S  10S8b  Where  a  mortgagor  conveyed  his  interest  in  the  mortgaged  property  to  C,  and 
pot  him  into  possession,  and  after  the  sale  the  mortgagee  instituted  a  suit  of  foreclosure,  to 
which  he  made  only  the  mortgagor  and  wife  parties,  and  thereafter  C.  conveyed  his  in- 
terest to  E.,  who  conveyed  part  of  his  interest  to  F.,  it  was  held  that  E.  and  F.  were  not 
bound  by  the  decree  in  said  suit,  and  could  not  be  put  out  of  poesession  upon  a  writ  of  assist- 
ance.   Ibid 

i  1089.  Setting  aside  sale— Jurisdiction.— The  United  States  circuit  court  has  not  jnris- 
dktioii  to  set  aside  a  sale  made  by  a  state  court,  in  a  suit  between  the  same  parties.  TtunrfaH 
9.  Howard.  3  Bhick.  585  (§$  1075,  1076). 

S 1090.  The  fact  that  one  of  the  mortgage  notes  has  become  barred  by  the  statute  of 
limitations  since  the  sale  does  not  affect  the  right  of  the  holder  to  share  in  the  proceeds,  or 
the  rights  of  holders  of  similar  notes  against  the  property  or  purchaser.  Weaver  v.  Alter** 
S  Woods,  IS2. 
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bM^  glQedi--i»A^m  yor*wto»Jto9f9n»j)eri(>iia/oU^6nrfion»  gg  10M»  lOM. 

§  1091.  A  court  of  equity  having  obtained  jurisdiction  to  foreclose  a  mortgage  may  pro- 
ceed to  give  a  personal  judgment  on  the  indebtedness  after  the  foreclosure  has  become 
impossible,  the  {Nroperty  haiviDg  been*  eixfaaosted  by  a-  prior  moFtgage»  Haydea  v;  Sium, 
§§  109.V-1097. 

S,  1Q02.  la  the  District  of  Ck>lumbia«  under  R.  S.,  §  808>  a>  decroe  t»  jMraontMa  may  lMi>m- 
dared  against  a  mortgagor.    Dodge  Vi  Freedmaa*B  Savings  and  Trust  Ca,  §§  1098,  lOMi 

§  1093.  The  statute  of  New  York,  providing  that  no  mortga^shaU  be  construed  as  implylDg 
a  covenant  for  the  payment  of  the  sum  secured,  confines  the  relief  oC  the  mortgagee  te  the 
land  in  the  absence  of  a  separate  personal  obligation.    Demond  v,  Crary,  §§-  llOO*  1191. 

§  1094.  The  statute  is  aimed  against  6U8t»ning  an  action  for  a  debt  secured-  by  mortgage 
merely  by  the  production  of  the  mor^ge,  when  it  contains  na  express  covenant  to  pay  the 
debt.  It  is  not  construed  to  meaa  that  a  peraonal  action  cannot  be  maintained  for  the  debt 
when  proved  by  competent  evideooe^  whether  in  wriUng  or  paioL    U}idi 

[Notes.—  See  §§  1102, 110B.J 

HAYDEN  V.  SNOW. 
(CIrcQit  Court  for  Illinois:  9  BisseU;  511-S30.    1^80.) 

Opinion  by  Blodoett,  J. 

Statement  of  Facts. —  The  bill  in.  tbis  case  was  filed  to  foreclose  a  mortg^ige 
dated  July  38,  1875,  given  by  Solomon'  Snovr  and  wife  to  seoare  the  payments 
of  two  notes,  of  even  date  with  the  mortgage,  for  $6,000  each,  payable  in  two 
and  three  years,  respectively,  to  the  order  of  the  maker,  and  by  him  indorsed 
to  J.  £.  Lockwoodf  said  mortga^  being  subject  to  &  prior  ineunLbrance  by  twist 
deed  to  E.  0.  Larned,  as  trustee,  to  secure  the  paynaent  of  $^8,000.  The  biS 
alleged  that  Solomon  Snow,  after  the  making  of  the  mortgage  in  question,  on 
the  14lh  day  of  December,  1875,  sold  and  conveyed  the  mortgaged  premises 
to  William  C.  Snow,  subject  to  the  said  two  incumbrances  and  that  William 
C.  Snow,  on  the  28ih  day  of  January,  1876,  conveyed  the  premises  to  Isaac  M. 
Daggett,  subject  to  the  same  incumbrances,  and  that  Daggett,  on  the  12th  day 
of  April,  1876^  con vej'ed  the  premises  to  the  defendant  William  Drury,  subject 
to  the  said  two  incumbrances;  and  by  the  deed  from  Daggett  to  Drury  tbe^ 
latter  agreed  to  assume  and  pay  the  said  incumbrances;  and  that  the  said  in- 
cumbrances formed  a  part  of  the  consideration  or  the  purchase  price  for  the 
said  premises,  which  agreement  was  in  the  following  words: 

*' Subject  to  a  certain  trust  deed,  executed  by  Solomon  Snow,  and  Elizabeth 
E.,  his  wife,  to  E.  C.  Larned,  trustee,  to  secure  the  payment  of  $28,000,  dMed 
July  28,  1875,  due  in  five  years  from  date,  with  interest  at  ten  per  cent,  per 
annum,  payable  semi-annually,  and  also  subject  to  another  trust  deed»  execaied 
by  Solomon  Snow  and. wife  to  R,  B.  Bacon,  to  secure  the  payment  of  $12,000y 
dated  July  28,  1875,  due  two  and  three  years  from  date,  with  interest  at  eight 
per  cent,  per  annum,  payable  semi-annually,  both  of  which  said  incumbrances 
the  party  of  the  second  part  herein  agrees  to  assume  and  pay." 

The  bill  further  alleges  a  default  in  the  payment  of  the  interest  doe  on  the 
notes,  which  fell  due  April  28,  1877,  which  default,  by  the  terms  of  said  mort- 
gage, allowed  the  holder  of  said  notes  to  elect  to  declare  the  whole  principal 
sum^  thereby  secured,  and  the  interest  thereon^  due  and  payable  at  ooee^  and 
that  such  election  has  been  made. 
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The  bill  farther  charged  that  the  said  Joseph  E.  LoekxTood,  to  wbom  Scdomoa 
Snow  indorsed  saixl  notes^  on  the  l»t  of  Nov^omber^  1876y  for  a  TatoaUe  consid- 
eratioa  U>  him  in  band  paid,  aasig^ned  and  tcansfo? red  said  twa  notes  to«  the 
compiainaAt,  who  h  now  the  legal  owner  and  holdier  thereof. 

la  the  original  bill  tho  complainant  prayed  for  a  foreoto&nre  of  Ibe  mortgage 
and  sale  of  the  mortgaged  prenuses^and  in  case  the  proceeds  shoald  not  iro 
sofiicient  to  satisfy  tho  amount  doe,  then,  for  a  personal  decree  for  the  dell* 
ciency  against  the  said  defendant  Drnry. 

Drury  answered,  admitting  th»  making  of  the  notes  and  the  mortgage,  the 
conreyanoe  of  the  mortgaged  premises  from  the  mortgagor  to  WiUiam  0. 
Snow,  and  from  Snow  to  Daggelt,  and  from  Daggett  to.  himself,  and  that  tb6> 
deed  frooai  Daggett  to  himself  contained  the  clause  of  assumption  as  set  out  is 
the  bill^  but  denied  that  there  was  any  agreement  between  himself  and  Daggett 
that  be  shonld  assume  and  pay  the  said  incumbranoes;  and  that  it  was  not  the 
intention  of  the  parties  to  the  deed  that  be  should  assume  said  inoumbranoo% 
and  that  tbe  clause  in  said  deed  expressing  su«h  agreement  was  in!»rted  thereva 
by  the  mistake  of  the  scrivener  who  drew  the  same;  and  that  he  (Drury)  ach 
oepted  said  deed  without  the  knowledge  that  it  oontainedsaid  clause^  and  did 
sot  become  aware  of  the  fact  that  it  did  contain  said  danse  until  some  timeitt 
Joly,  1S77,  when  Daggett,  for  the  purpose  of  correeting  the  mistakes  of  tbe> 
scrivener,  and  effeetuating  tbe  intention  of  tbe  parties  to  the  deed,  executed 
aad  delivered  an  instrument,  under  seal,  releasing  that  defendant  (Drury)  frooL 
the  obligations  to  pay  the  said  inounkbranoes. 

On  February  17,  1880,  eomplainant  filed  a  sapplemiental  bill,  stating,  in  rab- 
staaoe,  that,  since  the  filing^  of  the  original  bdll,  a  bill  had  been  fiJedi  in  tbie 
coQii  against  tbe  said  Drury  and  others  by  Robert  E.  Kelly,  the  holder  of  the 
isdebtedaeas  secured  by  the  firat  mortgage  for  $23,000^  and  that  such  prooeedb 
ing$  had  been  bad  in  said  caase^  that  on  the  27tb  day  of  June,  187S,  a  decree 
of  foreclosure  had  been  entered  npon  tbe  said  mortgage^  and  that  upon  tbe 
26th  day  of  July,  1878y  tbe  mortgaged  premises  were  sold  for  the  satisfaction 
thereof,  and  that  no  redemption  bad  been  had  from  said  sale^  and  a  deed  had 
been  made  to  the  purchaser  by  the  master  in  chancery  on  the  80ib  day  of 
October,  1879,  and  prayed  that  tbe  araonnt  found  d-ue  by  the  master  in  this 
caase  be  entered  by  thia  court  against  tbe  d^^fendamt  WiUiam  Drury,  in  ac- 
oordance  with  the  assumption  of  the  said  indebtedness 

Drary's  answer  to  tbe  supplemental  bill  admits  the  exhaustion  of  the  pro- 
ceeds of  the  mortgaged  premises  by  the  foreclosure  of  the  first  mortgage,  and 
vefers  to>  bis  answer  to  the  original  bill,  which  he  prays  may  be  taken  as  a  part 
of  his  answer  to  tbe  supplemental  bill. 

The  proof  in  this  cause  is  mainly  applicable  to  tbe  questions  of  the  fact 
whether  or  not  the  defendant  Drury,  in  the  purchase  of  the  equity  of  redemp- 
tion of  the  mortgaged  premises,  agreed,  as  part  of  the  transaction,  to  assume 
and  pay  these  two  mortgage  debts,  and  whether  or  not  the  clause  of  assump- 
tiott  in  the  deed  from  Daggett  to  Drury  truly  expressed  the  contract  between 
the  parties  as  to  the  payment  of  the  said  indebtedness. 

From  a  careful  consideration  of  the  testimony  I  have  come  to  the  conclusion 
that  it  was  not  tbe  agreement  or  intention  of  Daggett  and  Drnry  that  Drury 
should  assume  and  agree  to  pay  tbe  indebtedness  secured  by  these  t^vo  mort- 
gages, and  that  the  danse  in  tbe  deed  to  him,  whereby  he  was  made  to  assume 
and  agree  to  pay  them,  was  inserted  without  bis  knowledgei  and  by  mistake  oi 
the  attorney  who  prepared  the  deed. 
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My  reasons  for  this  conclusion  are: 

First,  That  the  preponderance  of  evidence  on  the  question  is  largely  in  favor 
of  the  defendant.  The  testimony  of  Daggett,  Whipple  and  the  defendant 
Drury  on  this  point  is  so  full  and  circumstantial  as  to  leave  almost  no  room 
for  doubt  on  the  question.  They  all  testify  unequivocally  that  it  was  expressly 
understood  that  Drury  was  not  to  assume  the  incumbrances,  or  either  of  them, 
and  Drury  said  that  be  had  no  knowledge  of  the  assumption  clause  in  the  deed 
to  him  until  his  attention  was  called  to  it  by  Mr.  £.  C.  Lamed  in  April,  1877. 

Second.  There  was  no  motive  or  inducement  for  Daggett  to  exact  sucb 
terms  from  Drury,  his  grantee,  as  Daggett  had  not  assumed  or  agreed  to  pay  the 
indebtedness.  There  was,  therefore,  no  reason  why  he  should  gmtuitonsly  inter- 
est himself  in  securing  a  contract  from  Drury  for  the  benefit  of  the  mortgagee. 

Third,  The  nature  of  the  transaction  weighs  heavily  against  the  probability 
that  any  sane  business  man  would  have  assumed  such  a  liability.  The  proof 
shows  that  Drury  exchanged  a  farm  in  Mercer  county,  this  state,  for  this  and 
two  other  pieces  of  heavily  incumbered  Chicago  real  estate;  that  the  transac- 
tion took  place  in  1876,  and  that  on  the  25th  of  July,  1878,  only  a  little  over 
two  years  afterwards,  the  property  in  question  was  sold  under  the  decree  of 
foreclosure  on  the  first  mortgage  for  $28,000,  and  that  no  surplus  was  obtained 
by  such  sale  to  apply  on  this  mortgage.  This  circumstance,  in  my  mind,  tends 
strongly  to  corroborate  the  testimony  of  Daggett,  Whipple  and  Drury,  that 
Drury  only  intended  to  purchase  the  equity,  but  did  not  intend  to  assume  tbe 
prior  indebtedness.  He  might  have  been  willing  to  give  his  farm  for  the 
chance  that  all  these  three  pieces  of  property  would  realiza  something  over  and 
above  incumbrances,  but  it  is  hardly  reasonable  to  believe,  in  view  of  what 
must  have  been  its  then  value,  that  he  would  have  assumed  so  grave  a  responsi- 
bility as  to  make  himself  personally  liable  for  this  heavy  prior  indebtedness. 
It  is  true  that  Mr.  Hutchinson,  who  drew  the  deed  from  Daggett  to  Drury, 
testifies  that  he  must,  from  the  course  of  business,  have  drawn  the  deed  ac- 
cording to  injtructions,  and  would  not  have  inserted  this  assumption  clause  un- 
less directed  to  do  so,  but  his  directions  may  have  come  from  some  one  who 
had  no  authority  in  the  premises,  or  who  was  acting  under  a  mistake  or  mis- 
understanding as  to  the  terms  of  the  contract. 

Two  questions  of  law  arise  upon  the  facts  in  this  case  as  I  now  find  them : 

First.  Can  the  complainant  maintain  this  bill  solely  for  the  purpose  of  ob- 
taining a  personal  decree  against  the  defendant  Drury,  assuming  that  be  did 
agree  to  pay  the  mortgage  debt  held  by  the  complainant? 

Second.  It  appearing  as  an  admitted  fact  in  the  case,  as  it  is  alleged  in  the 
bill  and  not  denied  in  the  answer,  that  the  complainant  purchased  the  notes 
secured  by  this  mortgage  in  iN'ovember,  1870,  for  value  before  any  default  or 
maturity  thereof,  and  after  the  defendant  Drury  had  by  the  deed  to  him  which 
then  appeared  of  record  apparently  assumed  to  pay  this  mortgage  debt,  can  he 
DOW  be  heard  to  say,  as  against  this  complainant,  that  he  did  not  assume  such 
payment?  In  other  words,  must  the  court  presume  that  the  complainant  pa^ 
chased  these  notes  upon  the  faith  of  Drury's  assumption  and  agreement  to  pay 
the  same? 

§  1095.  A  court  having  obtained  jurisdiction  in  a  foreclosure  suit  may  give 
perso7ial  judgment^  though  foreclosure  is  impossible. 

As  to  the  first  question,  it  is  an  established  rule  that  when  a  court  of  equity 
has  once  obtained  jurisdiction  of  the  parties  and  subject-matter,  it  will  retam  it 
for  the  purpose  of  doing  complete  ju;»tice  between  the  parties. 


JUDGMENT  IN  EQUITABLE  SUIT  FOB  DEFICIENCT.  §1009. 

The  bill  in  this  cause  was  filed  for  a  foreclosure  of  the  mortgage  in  question ; 
the  citizenship  of  the  parties  brought  the  subject-matter  within  the  jurisdiction 
of  the  court,  the  relief  prayed  was  such  as  the  court  was  adequate  to  give;  it 
could  not  only  award  a  decree  of  foreclosure  and  sell  the  mortgaged  property, 
bat  could,  under  the  ninetj^-second  rule  in  equity,  award  a  personal  judgment 
against  whoever  was  liable  for  any  deficiency  after  the  application  of  the 
proceeds  of  the  sale,  and  it  seems  quite  clear  to  me  it  does  not  lose  that  juris- 
diction by  the  fact  that  the  subject-matter  of  the  mortgage  has  been  sold  by 
another  decree  to  satisfy  a  prior  incumbrance.  The  court  can  now,  if  it  were 
deemed  necessary,  enter  a  decree  of  foreclosure  and  direct  a  sale  of  the  mort- 
gaged premises,  and,  after  a  sale  for  a  nominal  amount,  could  give  a  personal 
judgment  for  the  deficiency ;  but  for  my  part  I  do  not  deem  it  necessary  to  go 
through  an  empty  form  of  foreclosure  and  sale  to  ascertain  what  the  court 
knows  judicially  already,  that  the  mortgaged  property  will  furnish  no  fund  to 
satisfy  this  mortgage  debt 

There  is,  however,  another  aspect  of  this  cause  upon  which  the  jurisdiction 
of  the  court  to  enter  a  decree  on  the  merits  of  this  cause  may  be  retained. 

The  complainant  seeks  by  his  bill  to  make  a  remote  grantee  of  the  mortgagor 
personally  liable  for  this  indebtedness.  In  a  number  of  cases  like  this,  where 
the  assumption  and  agreement  to  pay  the  mortgage  debt  was  declared  to  be  a 
part  of  the  purchase  money  or  consideration  for  the  deed  of  the  mortgaged 
premises,  the  courts  have  held  the  grantee  in  the  deed  liable,  on  the  ground 
that  he,  by  his  deed,  acknowledged  himself  to  hold  so  much  money  for  the  use 
of  the  mortgagee.  And  in  those  cases,  it  has  been  said,  a  suit  at  law  could  be 
maintained  by  the  mortgagee  against  the  grantee  of  the  mortgagor.  Burr  v. 
Beers,  24  N.  Y.,  178;  Thompson  v.  Thompson,  4  Ohio  St.,  333;  Sanford  v. 
Hays,  19  Conn.,  594.  But  in  this  case  there  is  no  admission  that  the  assump- 
tion of  the  mortgage  debt  is  a  part  of  the  consideration.  The  recital  in  the 
deed  to  Drury  is  to  the  effect  that  he  assumes  and  agrees  to  pay  this  incum- 
brance.  He  does  not  admit  nor  declare  that  a  part  of  the  purchase  money  is 
to  be  paid  by  him  (Drury)  in  payment  of  this  mortgage  indebtedness,  as  was  the 
contract  in  many  of  the  cases  I  have  cited,  so  that  this  case  is  brought  by  its 
facts  more  directly  within  the  rule  of  the  cases  adjudicated  in  New  Jersey  and 
Massachusetts,  which  hold  that  the  liability  of  the  grantee  of  the  mortgagor, 
itho  has  assumed  the  mortgage  debt,  can  be  enforced  in  equity  by  an  applica- 
tion of  the  principle  of  equitable  subrogation.  From  these  various  considera- 
tions I  have,  therefore,  no  difficulty  in  reaching  the  conclusion  that  the  court 
still  has  jurisdiction  to  pass  upon  the  question  of  Drury's  liability  and  to  render 
a  personal  decree  against  him  if  justified  by  the  law  and  facts. 

§  1096.  An  innocent  purchaser  for  valtte  of  mortgage  notes  has  a  right  to 
rdy  upon  recitals  in  a  deed  from  the  mortgagor  to  his  subsequent  grantee  hy 
tohieh  the  latter  assumes  the  mortgage  debt 

As  to  the  second  question,  it  appears  from  allegations  in  the  bill  which  are 
not  denied  by  the  answer,  and  are  admitted,  that  the  complainant  purchased 
the  notes  secured  by  this  mortgage  for  a  valuable  consideration,  before  due,  in 
November,  1876,  and  after  the  deed  from  Daggett  to  Drury  had  been  made; 
and  by  the  well  settled  law  of  this  state,  where  this  transaction  took  place,  and 
all  the  parties  resided,  the  assumption  of  this  indebtedness  by  Drury  inured  to 
the  benefit  of  the  mortgagee  and  could  be  enforced  by  him  either  at  law  or  in 
fqnity.  The  mortgagor  in  this  case  was  the  holder  of  these  notes;  that  is, 
these  notes  were  given  to  be  negotiated,  made  payable  to  the  order  of  the 
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mortgagor,  and  the  mortgage  passed  with  the  Hot^  as  aji  incident,  free  of  the 
equities  between  the  original  parties. 

The  case  of  Carpenter  v.  Longan,  16  Wall.,  271,  sustains  fully  the  doctrine 
which  I  have  laid  down  here,  that  the  parties  to  a  mortgage  cannot  set  up  a 
mistake  as  against  the  purchaser  of  the  notes  and  the  holder  of  the  mortgage 
debt. 

The  same  doctrine  was  affirmed  in  the  case  of  the  New  Orleans  Canal  & 
Banking  Co.  v.  Montgomery,  95  U.  S.,  16. 

The  court  must  therefore  presume  that  when  the  complainant  purchased 
these  notes  she  took  them  with  knowledge  of  the  fact  that  the  defendant 
Drury  had  assumed  and  agreed  to  pay  them,  and  that  the  obligation  oould  be 
enforced  by  the  holder  of  the  notes.  The  defendant  Drury  had  by  this  deed 
made  himself,  apparently  at  least,  a  quasi  party  to  the  notes.  He  had  agreed 
to  assume  and  pay  these  notes,  and  thereby  had  given  them,  the  court  mjst 
presume,  currency  in  the  market.  The  mortgagee  —  that  is,  the  bona  Jids 
holder  of  these  notes — is  to  the  extent  of  this  ra{>rtgdge  a  parohosor  of  the 
mortgaged  premises.    Jones  on  Mortgages,  section  710,  1st  ed. 

In  Pierce  «.  Faunoe,  47  Me.,  607,  the  court  says:  "A  mortgage  is  pro  tanto 
ft  purchase,  and  the  bona  fide  mortgagee  4s  equally  entitled  to  protection  as  the 
hona  ;£c/«,grantoe.  So  the  assignee  of  a  mortgage  without  notice  is  on  the 
same  looting  with  a  bona  fide  mortgagee  in  all  cases.  The  reliance  of  the  pur- 
chaser is  upon  the  record,  and  when  that  discloses  an  unimpeachable  title  he 
receives  the  protection  of  the  law  as  against  unknown  and  latent  defects." 

§  1097.  When  a  mortgagee  wilt  have  a  right  in  equity  to  recover  the  amawrA 
0f  hie  mortgage  debt  against  a  evbeequent  grantee. 

In  this  case  the  defendant  Drury  seeks  to  avoid  the  effect  of  the  assump- 
tion of  the  debt  on  the  ground  of  mistake,  and  the  ease  seems  to  me  to  stand 
on  precisely  the  same  ground  that  it  would  occupy  if  he  had  Sled  a  bill  in 
equity  to  reform  the  deed  upon  the  ground  that  the  assumption  clause  was  in- 
serted in  it  by  mistake;  and  the  rule  is  well  settled  that  such  a  mistake oannot 
bo  rectified  to  the  prejudice  of  an  innocent  purchaser  for  value  (Story's  Eq. 
Jur.,  sec.  105;  SIckmon  t>.  Wood,  6©  111.,  329);  and  if  Drury  could  not  be  al- 
lowed to  reform  the  deed  by  direct  proceedings  for  that  purpose  as  against  the 
bona  fide  bolder  of  this  mortgage  and  notes,  who  has  purchased  them  on  the 
faith  of  this  assumption  appearing  on  the  record,  it  is  equally  clear  that  be 
cannot  be  allowed  to  set  up  that  defense  in  this  cause. 

I  therefore  conclude  that  while,  as  between  Drury  and  Daggett,  this  clause 
of  assumption  was  wrongfully  inserted,  or  at  least  improperly  inserted,  in  the 
deed,  yet  such  mistake  cannot  be  set  up  against  the  complainant,  who  has  par- 
chasecl  these  notes  on  the  faith  of  Drury's  apparent  assumption  of  them,  which 
then  appeared  of  record ;  and  I  also  hold  that  the  release  deed  made  by  Dag- 
gett to  Drury  from  this  assumption  must  be  deemed  inoperative  as  against 
complainant,  and  the  decree  will  be  for  the  complainant  against  Drury  for  the 
amount  of  the  mortgage  debt. 

The  case  shows  that  there  has  been  a  reference  to  the  master  and  a  report 
made  on  it  some  time  in  November  last  of  the  amount  due,  as  stated  by  the 
master,  and  I  give  a  personal  judgment  for  the  amount  and  intei«st  from  the 
date  of  the  master's  report. 
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DODGE  V.  f'RfiEDMAirS  SAYMOS  AND  TBUST  COMPANY. 

(16  Otto,  445,  448.    1882.) 

Appeal  from  the  Sirpremd  Oonrt  of  the  Bistriet  of  Oolambia. 

Statement  of  Facts. —  A  mortgage  on  lands  of  Dodge  to  secare  notes  held 
by  the  Freedmaa's  Savings  and  Trust  Company  was  foreclosed,  and  a  personal 
judgment  was  rendered  against  Dodge  for  the  balance  of  the  debt  remaining 
unpaid. 

§  1098«  SiatiUory  provision. 

Opinion  by  WAmc,  C.  J. 

Section  808  of  tbe  iBeTised  Statntes,  relating  to  the  District  of  Oolombia,  is 
as  follows:  "Sec.  808.  Tbe  proceeding  to  enforce  any  lien  shall  be  by  b.U  or 
petition  in  equity,  and  the  decree,  besides  subjectitig  the  thing  apoa  which  the 
lien  has  attached  to  the  satisEaotioii  of  the  plaintiff's  demand  against  the  de- 
fendant, shall  adjudge  that  the  plaintiff  recover  his  demand  against  the  defend- 
ant,  and  that  he  may  have  exeoation  thereof  as  at  law.^' 

§  1099«  Decree  in  personam  may  be  rendered  against  a  mortgagor. 

This  statnte  applies  to  saits  foe  the  foreclosure  of  deeds  of  trust  in  the  nature 
of  mortgages  to  seconeifae  payment  of  money,  and  authorizes  a  decree  in  favor 
of  tbe  plaintiff  against  the  debtor  defendant  for  the  payment  of  the  balance  dt 
the  debt  thai  may  remain  doe  after  the  application  thereto  of  the  proceeds  of 
the  sale  of  the  trust  property,  atid  an  order  for  execution  thereof  as  at  law. 
This  is  BBoh  a  -decree  in  such  a  miit,  and  it  is  consequently  affirmed. 

DEMOND  V.  CRAR^ 
(Circuit  Court  for  New  York:  9  Federal  Reporter,  750-753.    1882.) 

Opinion  by  Wheeler,  D.  J. 

Statement  of  Factts. —  This  cause  has  been  beard  upon  the  motion  of  the 
defendant  to  set  aside  the  verdict  for  tJbe  plaintiff,  and  for  a  new  trial.  The 
plaintiff  was  surety  for  the  defendant  on  an  appeal  bond  in  tbe  state  courts  of 
Kew  York.  The  judgment  appealed  from  was  affirmed  and  tbe  condition  of 
the  bond  broken.  The  plaintiff  paid  tbe  judgment,  and  the  defendant,  by  a 
deed  absolute  on  its  face,  conveyed  an  interest  in  some  lands  and  houses  situ- 
sted  in  New  York  to  the  plaintiff  to  secure  repayment  of  tbe  sum  paid.  Tbe 
verdict  ie  for  the  amount  due  of  that  sum.  The  defendant  claimed  at  the  trial 
that  this  conveyance  was  in  reality  a  mortgage,  and  that  the  plaintiiT  could 
not  recover  for  this  money  on  account  of  a  provision  in  the  statutes  of  New 
York  — vol.  1,  p.  788,  §  139;  vol.  3  (6th  ed.).  p.  1119,  §  160  — which  declares 
that  no  mortgage  shall  be  construed  as  implying  a  covenant  for  the  payment 
of  tbe  money ;  and  that  if  there  be  no  express  covenant  for  such  payment  in 
the  mortgage,  and  no  bond  or  other  separate  instrument  to  secure  payment,  the 
remedy  of  the  mortgagee  shall  be  confined  to  the  land.  The  evidence  was 
eqaivocal  as  to  whether  the  plaintiff  paid  the  judgment  compulsorily,  in  dis- 
cbarge of  his  own  obligation,  and  took  the  security  afterwards,  or  furnished  it 
by  way  of  a  voluntary  loan  to  the  defendant,  made  upon  that  security ;  and 
the  court  submitted  that  question  to  the  jury,  with  directions  to  return  a  ver- 
dict for  tbe  plaintiff  if  they  found  the  former,  and  for  the  defendant  if  they 
found  tbe  latter  to  be  the  case.  The  decision  of  the  motion  depends  upon  the 
oorreotness  of  this  instruction.  The  diligence  of  counsel  has  brought  to  notice 
but  very  few  cases  bearing  upon  the  construction  of  this  statute.    The  statute 
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appears  to  bavo  been  designed  to  remove  doubts  of  constraction,  and  to  declare 
the  law  rather  than  to  restrict  rights;  and  this  seems  to  be  the  view  taken  of 
it  by  Chancellor  Kent.  There  had  been  cases  in  which  it  had  been  held  that 
the  condition  in  a  mortgage,  if  the  mortgagor  shall  pay,  etc.,  implied  a  cove- 
nant that  the  debt  existed,  and  that  the  mortgagor  would  pay,  making  the 
mortgage  deed  not  only  proof  of  the  mortgage  but  proof  of  the  debt  also, 
although  it  contained  no  express  promise  or  covenant  to  pay  the  debt  King 
V.  King,  3  P.  Wms.,  358.  And  in  Ancaster  v.  Mayer,  1  Bro.  Ch.  Cas.,  454^,  at 
464,  Lord  Chancellor  Thurlow  had  said:  ^' A  man  mortgages  bis  estate  with- 
out covenant,  yet  because  the  money  was  borrowed  the  mortgagee  becomes  a 
simple  contract  creditor,  and  in  that  case  the  mortgage  is  a  collateral  security, 
and  if  there  is  a  bond  or  a  covenant,  then  there  is  a  collateral  security  of  a 
higher  species,  but  no  higher  by  means  of  the  mortgage  merely.*' 

§  1100.  A  mortgage  without  express  covenant  raises  no  liability  to  pay  the 
debt  except  out  of  the  land. 

In  the  text  of  Kent's  Commentaries  it  was  laid  down  that  ^^  The  covenant 
must  be  an  express  one,  for  no  action  of  covenant  will  lie  on  the  proviso  or 
condition  in  the  mortgage;  and  the  remedy^ of  the  mortgagee,  for  non-pay- 
ment of  the  money  according  to  the  proviso,  would  seem  to  be  confined  to  the 
land,  where  the  mortgage  is  without  any  express  covenant  or  separate  instru- 
ment." In  a  note  to  the  third  edition,  referring  to  this  statement,  he  said: 
^'  This  doctrine  has  been  made  a  statute  provision  in  the  New  York  Revised 
Statutes,"  and  referred  to  this  statute.  Then  he  referred  to  the  intimation  of 
Lord  Thurlow,  and  added :  "  But  the  statute  of  New  York  has  disregarded  the 
suggestion." 

§  1101.  Construction  of  statute.  Bevised  Statutes  of  New  York^  vd.  /, 
p,  738^  sec.  139y  confines  the  relief  of  the  mortgagee  to  the  land  in  the  absence  of 
any  collateral  undertaking. 

In  the  fifth  edition  he  added  to  the  note:  "And  it  is  in  opposition  to  the 
<3urrent  of  authority  and  reason  of  the  thing."  Vol.  4,  p.  145.  In  all  this  the 
effect  of  a  transaction  of  loaning  money  and  taking  a  mortgage,  without  more, 
seems  to  be  what  is  spoken  of.  The  statute  seems  to  be  aimed  against  sustain- 
ing an  action  for  a  debt  secured  by  mortgage  merely  by  the  production  of  the 
mortgage,  when  it  contains  no  express  covenant  to  pay  the  debt.  It  sets  out 
with  the  declaration  that  no  mortgage  shall  be  construed  as  implying  a  cove- 
nant, etc.,  and  what  follows  seems  to  be  intended  to  carry  out  that  principle. 
That  a  personal  action  can  be  maintained  for  a  mortgage  debt  when  proved  by 
competent  evidence,  whether  in  writing  or  by  parol,  cannot  be  questioned.  In 
Conway  v.  Alexander,  7  Cranch,  218  (§  457,  supra),  Mr.  Chief  Justice  Marshall 
said:  *'It  is,  therefore,  a  necessary  ingredient  in  a  mortgage  that  the  mort- 
gagee should  have  a  remedy  against  the  person  of  the  debtor."  And  in  Russell 
V.  Southard,  12  How.,  139"^ (§§  491-509,  supra),  Mr.  Justice  Curtis  said:  "Itt 
such  a  case  it  is  settled  that  an  action  of  assumpsit  will  lie."  In  a  case  like 
this  the  deed  could  not  be  shown  to  be  a  mortgage  without  showing  the  debt; 
showing  it  to  be  security  would  involve  showing  what  it  secured.  Still  the 
statute  is  understood  to  apply  as  well  to  an  absolute  deed  made  for  security,  as 
to  a  conditional  one  made  for  security.  Each  is  understood  to  be  a  mortgage. 
Hone  V.  Fisher,  2  Barb.  Ch.,  559.  But  here  is  not  the  mere  transaction  of 
loaning  money  and  taking  either  a  technical  mortgage  or  an  absolute  deed  for 
security.  When  the  plaintiff  paid  the  money  for  the  defendant,  as  his  surety, 
the  law  raised  the  promise  at  once  from  the  defendant  to  repay  it;  and  a  cause 
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of  action  accrued  for  it  immediately,  and  that  is  the  cause  of  action  in  suit. 
The  proof  of  it  consists  in  transactions  entirely  separate  from  tbe  deed*  The 
conveyance  was  not  taken  in  satisfaction  of  this  pre-existing  debt;  neither 
was  it  any  consideration  for  the  debt.  Nothing  rests  upon  any  implication  in 
the  deed.  The  statute  was  not  intended  to  take  away  perfected  causes  of 
action,  which  could  be  proved  without  violating  it,  and  the  proof  of  this  cause 
of  action  is  not  touched  by  it  This  view  is  the  more  satisfactory  because 
upholding  the  suit  for  the  plaintiff  will  not  enable  him  to  collect  any  more  than 
his  just  due,  however  ample  the  security  may  be;  and  if  the  suit  failed  and  the 
security  should  be  inadequate,  he  might,  for  want  of  ability  to  maintain  the  suit, 
lose  some  part  of  what  justly  belongs  te  him.  The  motion  must  bedenied,  and 
judgment  be  entered  on  the  verdict. 

§1103.  Geueral  execution  for  balance  In  United  States  coarts.~The  power  vested  in 
the  federal  circtiit  courts  by  rule  of  the  supreme  court,  adopted  April  18, 1864,  to  order  a  gen- 
eral execution  for  any  balance  remaining  due  after  the  sale  of  the  mortgaged  premises^  ia  a 
discretionary  one ;  hence,  they  may  or  may  not  exercise  it  as  they  see  fit.  Phelps  v^  Loyhe^*** 
1  DiU.,  512. 

§  1108.  In  Indiana,  the  code  contemplates  a  personal  judgment  in  prooeedinga  to  fore^ 
close  a  mortgage  where  there  is  a  written  agreement  to  the  debt  secured  by  t3s»  mortgi^^ 
Putnam  v.  New  Albany,  4  Biss.,  865,  877. 


XXXII.  PoWEB  OF  Sale  in  Mobtgaqes  and  Tsrsr  Deeds. 
1.  Nature  and  Operation  of  Such  In^irument^ 

BciocARY —  A  trust  deed  with  power  of  sale  is  a  mortgage^  §  WA»— Right  of  poHeeak^ 

§§  1105-1108. 

§  1104.  Under  the  code  of  California,  a  conveyance  in  trust,  substantially  in  the  form  cf'Si 
mortgage,  with  a  power  of  sale  in  the  trustees  upon  default,  is  in  law  and  in  fact  a  mortgpgt.. 
Southern  Pacific  Raikoad  Ca  v.  Doyle,  §§  110&-1113. 

§  110^.  A  mortgage  with  a  power  of  sale  in  a  third  person  necessarily  embraces  a  tmst ; 
bat  it  does  not  necessarily  convey  the  right  of  possession  before  default.    Ibid, 

%  1106*  If  the  instrument  be  a  trust  deed  the  result  is  the  same,  for  it  in  express  tMsctt  re- 
serves to  the  grantor  the  right  of  possession  until  default.    Ibid, 

g  1107.  Under  the  code  a  trust  deed  vests  the  title  in  the  trustees  and  not  in  the  beoeflci- 
aries;  but  the  estate  which  vests  depends  upon  the  terms  of  the  instrument    Jbtd. 

§  1108.  The  trustees  in  such  an  instrument  have  no  right  to  enter  upon  or  take  pceaession 
of  tbe  lands  until  the  default  provided  for  in  the  instrument  occurs.    Ibid. 

INOTES.—  See  §§  1118-1120.] 

SOUTHERN  PACIFIC  RAILROAD  COMPANY  v.  DOYLE. 
(Circuit  Court  for  California:  11  Federal  Reporter,  258-368.    1882.) 

Statement  of  Faots. —  In  this  action  tbe  defendant  sets  np  as  a  defense 
that  before  the  institution  of  this  suit  plaintiff  bad  by  deed  of  trast  conveyed 
tbe  property  in  question  to  Mills  and  Tevis,  who  beld  the  legal  title  and  right 
of  possession,  and  that  therefore  plaintiff  bad  no  such  interest  in  the  property 
as  would  support  this  action.  The  terms  of  the  deed  of  trust  sufficiently 
appear  in  the  opinion  of  tbe  court. 

Opinion  by  Sawteb,  J. 

It  is  claimed  by  the  plaintiff  that  the  instrument  in  question  is  only  a  mort- 
gage with  a  power  of  sale,  the  legal  title  and  right  of  possession  remaining  in 
tbe  mortgagor;  while  the  defendant  asserts  that,  under  the  provisions-of  the 
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code  and  the  decisions  of  the  courts  of  California,  it  is  a  trust  deed  which 
vests  the  legal  title  and  the  right  of  possession  in  the  grantees  and  trustees, 
Mills  and  Tevis,  and  that  the  right  of  action  in  this  case  is  vested  in  them 
alone. 

§  1109.  Distinction  under  the  California  code  between  a  mortgage  and  a  deed 
of  trust  passiiig  the  title. 

In  Piatt  V.  Union  Pac.  R  Co.,  99  U.  S.,  57,  the  supreme  court  of  the  United 
States  held  a  similar  instrument  to  be  a  mortgage.  Says  the  court:  "  The  in- 
strument, we  think,  though  in  form  a  deed  of  trust,  was  substantially^  a  mort- 
gage." The  dissenting  justices  also  regard  it  as  a  mortgage.  But  the  defendant 
urges  that  tlie  civil  code  of  California  controls  the  case,  and  that,  under  the 
code,  the  instrument  is  not  a  mortgage,  bat  a  deed  of  trust  passing  the  legal 
title.  Upon  an  examination  of  the  instrument  and  the  provisions  of  the  code 
it  seems  to  answer  the  description  of  a  mortgage  as  well  as  it  does  that  of  a 
trust  deed.  It  is  certainly  a  "  contract  by  which  specific  property  is  hypothe- 
cated for  the  performance  of  an  act,  and  without  the  necessity  of  a  change  of 
possession"  (Civil  Code,  §  2920);  for  no  change  of  possession  is  provided  for 
until  a  default,  and  not  even  then  unless  a  large  portion  of  the  holders  of  the 
bonds  secured  demand  it.  The  ^Mien"  created  is  also  ^' special,  and  is  inde- 
pendent of  possession,"  as  is  provided  in  regard  to  a  mortgage  in  section  2923. 
"  A  mortgage  does  not  entitle  the  mortgagee  to  possession  of  the  property  un- 
less authorized  by  express  terms  of  the  mortgage."  Section  2927.  "  A  power 
of  sale  may  be  conferred  by  a  mortgage  upon  the  mortgagee,  or  any  other 
person,  to  be  exercised  after  a  breach  of  the  obligation  for  which  the  mortgage 
is  a  security."  Section  2932.  This  instrument  provides  for  taking  possession 
by  the  grantees  named  in  it  after  default,  and  not  before,  and  confers  a  power 
of  sale  upon  them  in  the  contingencies  specified,  they  being  persons  other  than 
the  persons  for  whose  security  it  is  intended,  just  as  these  provisions  of  the 
statutes  say  may  be  done.  The  statutory  definition  of  a  mortgage  does  not 
say  that  the  contract  of  hypothecation  must  be  with  the  creditor,  nor  that  the 
power  of  sale  authorized  to  be  given  shall  be  given  to  him,  but  in  express  terms 
that  the  .latter,  at  least,  may  be  to  "any  other  j>erson."  So  section  744  of  the 
Code  of  Civil  Procedure  provides  "that  a  mortgage  of  real  property  shall  not 
be  deemed  a  conveyance,  whatever  its  terms,,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  real  property  without  a  foreclosure  and 
sale."  Under  this  provision  conveyances  absolute  in  form,  without  any  instru- 
ment of  defeasance,  if  made  to  secure  the  payment  of  mone\%  have  often  been 
held  by  the  supreme  court  of  California  to  be  mortgages.  This  provision  is  a 
statutory  recognition  of  the  principle  that  mortgages  may  be  made  in  various 
forms.  Wherein,  then,  does  the  instrument  in  question  fall  short  of  being  a 
mortgage  within  the  definitions  and  various  descriptions  given  in  the  several 
provisions  of  the  statute  cited? 

§  11 10.    Under  the  Calif omna  code  a  mortgage  may  confer  a  power  of  sale. 

But  it  may  also  contain  the  elements  of  a  trust  deed,  as  described  in  the 
statute,  and  fall  within  the  definition  of  or  embrace  a  trust.  But  is  it  any  the 
less  a  mortgage?  If  the  mortgage  contains  a  power  of  sale  to  "any  other 
person  "  than  the  mortgagee,  and  the  code  says  it  may,  it  necessarily  embraces 
a  trust;  but  it  does  not  necessarily  carry  the  right  of  possession  and  control  of 
the  land,  at  least  before  default.  The  sole  purpose  expressly  appears  in  every 
part  of  the  instrument  in  question  to  be  to  secure  the  payment  of  certain  bonds 
which  are  constantly  and  always,  in  the  instrument  and  in  the  bonds  them- 
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selves,  called  "  first-mortgage  bonds."  The  authority  from  the  board  of  direct- 
ors to  make  the  instrument,  recited  in  the  instrument,  is  only  authority  to  exe- 
cute a  mortgage;  and  there  is  no  authority  recited  to  execute  anything  but  a 
mortgage.  And  no  other  authority  than  that  recited  in  the  instrument  appears 
in  evidence.  The  resolution  of  the  board  of  directors  authorizing  the  trans- 
action according  to  the  recitals,  is  only  to  execute  a  mortgage.  The  parties 
evidently  supposed  it  was  a  mortgage,  and  it  doubtless  is  a  mortgage  in  sub- 
stance, in  law  and  in  fact,  though  it  also  creates  a  trust. 

§  1 1 1 1.  A  trust  deed  urider  the  California  code  conveys  no  right  to  the  poa- 
Hemon  of  lands  until  after  defavlL 

But  suppose  it  creates  a  trust  in  the  form  in  which  the  instrument  is  drawn, 
even  under  the  provisions  of  the  code  cited,  the  result  must  be  the  same. 
The  substantial  title  and  the  present  right  of  possession  to  the  land  under 
the  express  terms  of  the  instrument,  as  executed,  are  in  the  grantor,  and  the 
trusts  are  limited  by  the  terms  of  the  instrument,  as  expressly  provided  by  the 
code.  "  Uses  and  trusts  in  relation  to  real  property  are  those  only  which  are 
specified  in  this  title."  Civil  Code,  §  847.  And  in  the  title  it  is  provided  that 
"express  trusts  may  be  created  for  any  of  the  following  purposes: "  (1)  "  To 
sell  real  property,  and  apply  or  dispose  of  the  proceeds  in  accordance  with  the 
instrument  creating  the  trusts;"  etc.,  the  power,  if  any,  applicable  to  this  case. 
Section  857,  as  amended.  By  section  863  it  is  provided :  "  Except  as  herein- 
after otherwise  provided,  any  express  trust  in  real  property,  valid  as  such  in  its 
creation,  vests  the  whole  estate  m  the  trustees,  subject  only  to  the  execution  of 
the  trust.  The  beneficiaries  take  no  estate  or  interest  in  the  property,  but  may 
enforce  the  performance  of  the  trust." 

§  1 1 1 2.  What  title  passes  to  the  trustee  in  a  deed  of  trust  under  the  Cali- 
fornia  code.     Tlie  rights  of  beneficiaries. 

That  is  to  say,  whatever  the  estate  is,  be  it  more  or  less,  that  passes  by 
the  terms  of  the  conveyance;  it  all  vests  in  the  trustees,  and  not  in  the  bene- 
ficiaries. But  what  the  extent  —  the  quantity  or  quality  —  of  the  estate  is 
which  passes  to  the  trustees,  depends  wholly  upon  the  terms  of  the  instru- 
ment creating  the  trust.  Its  limits  are  defined  by  the  terms  of  the  instrument 
itself,  and  not  by  this  provision  of  the  code.  The  instrument  having  defined 
the  estate,  the  whole  of  that  estate,  as  so  defined,  goes  to  the  trustees,  and  not 
to  the  beneficiaries.  The  beneficiaries  take  none  of  the  estate  as  between  them 
and  the  trustees,  but  only  the  right  to  compel  the  performance  of  the  trust. 
This  provision  regulates  the  rights  as  between  the  trustees  and  beneficiaries, 
and  not  between  the  "trustor,"  as  the  grantor  is  termed  in  the  statute,  and 
Irostees.  Those  rights  are  determined  by  the  terms  of  the  instrument,  or,  in 
the  language  of.  the  code,  as  we  have  seen,  "  in  accordance  with  the  instrument 
creating  the  trust."  The  following  sections  carry  out  this  idea:  "Notwith- 
standing anything  contained  in  the  last  section,  the  author  of  a  trust  may, 
in  its  creation,  prescribe  to  whom  the  real  property  to  which  the  trust  relates 
shall  belong  in  the  event  of  the  failure  or  termination  of  the  trust,  and  may 
transfer  or  devise  such  property  subject  to  the  execution  of  the  trust."  Section 
864.  "  The  grantee  or  devisee  of  real  property  subject  to  a  trust  acquires  a 
legal  estate  in  the  property  as  against  all  persons  except  the  trustees  and  those 
lawfully  claiming  under  them."  Section  865.  How  do  they  get  a  legal  estate 
in  the  property  unless  their  grantor  or  devisor  has  a  legal  estate  in  it? 

And  again:  "  Where  an  express  trust  is  created  in  relation  to  real  property, 
every  estate  not  embraced  in  the  trust  and  not  otherwise  disposed  of  is  left  in 
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the  author  of  the  trust  or  his  succsssors."  Section  866.  And,  "  when  tlie 
purpose  for  which  an  express  trust  was  created  ceases,  the  estate  of  the  trastees 
also  ceases."  Section  871.  No  reconveyance  is  here  required.  The  interest 
of  the  trustees  ceases  ipso  facto  and  eo  insianter  upon  the  performance  or  ceas- 
ing of  the  trast.  If  the  trustor,  or  his  grantee,  has  ''  a  legal  estate  in  the  prop- 
erty'as  against  all  persons  except  the  trustees,"  even  as  against  the  beneficiary, 
where  does  a  mere  trespasser  against  all  —  trustor,  trustee  and  beneficiary 
alike  —  obtain  a  status  wherein  he  can  question  the  right  of  the  trastor? 
Now,  all  that  has  been  granted  by  this  instrument  is  a  security  for  the  pay- 
ment of  the  bond  described  — a  right  to  have  the  lands  sold  and  the  proceeds 
applied,  so  far  as  is  necessary,  to  the  satisfaction  of  the  bonds.  All  else  re- 
mains in  the  plaintiff.  The  plaintiff  has  the  entire  estate  in  the  land,  subject 
only  to  the  right  of  the  bondholders  to  have  the  bonds  satisfied  out  of  their  pro- 
ceeds in  case  some  other  provision  for  their  payment  is  not  made.  The  right 
is,  therefore,  wholly  contingent.  The  plaintiff  can,  at  its  option,  provide  other 
means  for  payment,  and,  upon  such  payment  from  other  sources,  the  trust,  by 
express  provision  of  both  the  statute  and  the  instrument  itself,  ceases. 

The  code,  in  another  title  and  chapter,  further  provides :  "  The  provisions  of 
this  chapter  apply  only  to  express  trusts,  created  for  the  benefit  of  another 
than  the  trustor,  and  in  which  the  title  to  the  ^rust  property  is  vested  in  the 
trustee."  Civil  €ode,  §  2250.  And  "  the  nature,  extent  and  object  of  a  trust 
are  expressed  in  the  declaration  of  trust."  Section  2253.  Again :  "  A  trustee 
must  fulfil  the  purpose  of  the  trust,  as  declared  at  its  creation,  and  must  follow 
all  the  directions  of  the  trustor  given  at  the  time  of  its  creation,"  etc.  Sec- 
tion 2858.  And  still  again:  "  A  trustee  is  a  general  agent  for  the  trust  prop- 
ert3^  His  authority  is  such  as  is  conferred  upon  him  by  the  declaration  of 
trust  and  by  this  chapter,  and  none  other."  Section  2267.  The  provisions  of 
this  chapter,  I  suppose,  refer  to  those  trusts  which  are  wholly  for  the  benefit 
of  third  parties,  wherein  the  title  wholly  passes  to  the  trustee,  there  being 
nothino^  to  be  done  for  the  benefit  of  the  trustor  —  nothing  left  in  or  to  be  re- 
turned to  him;  and  not  to  that  class  of  trusts,  like  the  present,  where  the 
trustor  is  as  much  interested  in  the  trust  as  the  designated  beneficiary  him- 
self—  indeed,  where  he  is  the  principal  party  in  interest,  and  the  beneficiary's 
interest  is  only  an  incident  to  some  other  right.  Indeed,  such  are  the  express 
provisions  of  section  2250 :  "  Trusts  created  for  the  benefit  of  another  than 
the  trustor."  But  suppose  it  to  be  otherwise,  the  result  would  be  the  same; 
for  in  this  class  of  trusts,  as  in  that  referred  to  in  the  other  title  of  the  code 
already  cited,  '^  the  nature,  extent  and  object  of  the  trust"  are  limited  to  those 
"  expressed  in  the  declaration  of  trust."  The  trustee  must  fulfil  the  purpose  of 
the  trust  as  declared  at  its  creation,  and  must  follow  all  the  directions  of  the 
trustor  given  at  the  time.  "  He  is  but  a  general  agent  of  the  trust  property, 
and  his  authority  is  such  as  is  conferred  upon  him  by  the  declaration  of  trust, 
and  by  this  chapter,  and  none  other."  Section  2267.  "So,  in  tJie  other  class 
of  trusts  already  referred  to,  under  which,  if  either,  this  case  falls,  every  estate 
not  embraced  in  the  trust,  and  not  otherwise  disposed  of,  is  left  in  the  author 
of  the  trust."  Thus,  in  either  kind  of  trusts,  the  rights  and  powers  of  the 
trustee  under  the  code  itself  are  defined  and  limited  by  the  instrument  creating 
the  trust.  What,  then,  are  the  purposes  of  the  trust  in  question,  and  the 
powers,  and  the  limitations  upon  those  powers,  of  the  trustees.  Mills  and  Tevis! 
It  is  only  necessary  to  glance  at  the  passages  of  the  instrument  set  oat  in  the 
preliminary  statement  of  the  contents  of  the  instrument^  to  find  an  answer  to 
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this  inquiry.  The  express  provisions  of  the  instrument  are  so  plain  and  speciilo 
that  they  do  not  admit  of  construction  or  doubt.  The  purpose,  and  pnly  pur- 
pose, is  to  secure  the  payment  of  a  loan  of  money  raised  upon  bonds  issued 
and  secured  by  what  is  substantially  a  mortgage,  and  put  upon  the  market  in 
the  usual  form  adopted  by  railroad  companies. 

The  lands  of  the  company,  as  well  as  the  road,  rolling  stock,  and  all  other 
appendages  and  equipments,  are  conveyed  with  a  condition  of  defeasance. 
The  granting  part  as  to  the  lands  is  in  the  usual  form  of  that  class  of  real 
estate  mortgages,  except  it  says  to 'Hhe  said  parties  of  the  second  part,  6M 
trustees ;^^  and  the  habendum  clause  is,  "  unto  the  said  parties  of  the  second 
part,  .  .  .  ae  trustees,  for  the  uses  and  purposes,  and  upon  the  trusts,  terms 
and  conditions  und  agreem^ents,  in  this  indenture  set  forth  and  dedared*'^  It  is 
not  for  any  other  purpose  than  as  set  forth  in  the  instrument.  The  defeasance 
is  as  follows:  "Provided,  always,  and  these  presents  are  upon  the  express  con- 
dition/that  if  the  said  party  of  the  first  part  shall  well  and  truly  pay,  or  cause 
to  be  paid,  to  the  holders  of  said  bonds,  and  every  of  them,  the  principal  sums 
of  money  therein  mentioned,  according  to  the  tenor  thereof,  with  the  interest 
thereon,  at  the  times  and  in  the  manner  hereinbefore  provided,  according  to 
the  true  intent  and  meaning  of  these  presents,  then  and  from  thenceforth  this 
indejiture  and  t/ie  estate  hereby  granted  shall  cease  and  determine,  and  all  the 
rigAty  title,  and  interest  in  any  and  all  property  liei^eby  conveyed  to  the  parties  of 
the  second  part,  not  then  disposed  of  under  the  powers  hereby  conferred,  shall  re-* 
vert  to  and  vest  in  the  said  party  of  the  first  part^  The  only  change  in  this 
defeasance  from  the  usual  defeasance  in  an  ordinary  mortgage  is  in  form,  not 
in  substance.  Instead  of  saying,  as  in  the  usual  form,  ''this  indenture  shall  be 
null  and  void,"  the  instrument  says,  "this  indenture  and  the  estate  hereby 
granted  shall  cease  and  determine,  and  all  the  right,  title  and  interest  in  any 
and  all  property  hereby  conveyed  to  the  parties  of  the  second  part,  not  then 
disposed  of  under  the  powers  hereby  conferred,  shall  revert  to  and  vest  in  the 
said  party  of  the  first  part."  This  is  substantially  the  same  as  the  provision  of 
the  statute  already  cited,  which  requires  no  reconveyance.  It  is  true  that 
farther  along  in  this  instrument  there  is  another  clause  providing  for  a  recon- 
veyance, which,  under  this  provision  and  the  statute,  seems  to  be  superfluous. 

But  the  instrument  contains  the  following  clause  expressly  limiting  the  rights 
of  the  trustees:  "These  presents  and  the  bonds  are  made,  executed  and  de- 
livered upon  the  trusts,  terms,  conditions  and  agreements  following,  that  is  to 
say:  That  all  the  lands  hereinabove  conveyed  and  mortgaged  shall  be  under 
the  sole  and  exclusive  management  and  control  of  the  said  party  of  the  first 
part,  who  shall  have  full  power  and  authority  to  make  contracts  for  the  sale  of 
the  same,  at  such  price,  on  such  credit  or  terms  of  payment,  and  such  other 
conditions  as  shall  be  agreed  on  by  the  said  parties  of  the  first  and  second 
parts*  and  as  shall  seem  to  them  best  calculated  to  secure  the  payment  in  full 
of  all  the  bonds  issued  as  hereinbefore  provided,  until  entry  or  foreclosure  by 
the  trustee,  as  hereinafter  provided.  But  no  title  to  any  tract  of  land  con- 
tracted to  be  sold  by  the  said  party  of  the  first  part  shall  be  given  until  the 
whole  of  the  purchase  money  of  said  tract  shall  be  paid  to  said  parties  of  the 
second  part,  or  their  successors  or  survivor,  in  cash  or  in  said  bonds,  or  overdue 
CDopons  thereof.  And  for  this  purpose  it  is  agreed  that  the  said  party  of  the 
fint  part  and  said  trustees  shall  cause  ^all  such  lands,  as  shall  from  time  to  time 
become  subject  to  sale,  to  be  carefully  examined  and  surveyed,  and  shall  affix 
to  each  tract  or  parcel  such  price  as  in  their  judgment  shall  be  most  judicious, 
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having  in  view  the  interests  of  all  parties;  and  said  lands  shall  be  and  remain 
at  all  times  thereafter  open  for  sale  to  any  person  who  may  desire  to  purchase 
and  pay  therefor, —  the  prices  being,  nevertheless,  at  all  times  subject  to  re- 
vision and  alteration  by  the  said  parties;  and  the  party  of  the  first  part  may 
reserve  from  sale  any  lands  necessary  for  depot  grounds,  or  other  purposes 
connected  with  the  construction  or  operation  of  the  said  railroad  or  telegraph." 

Thus,  by  the  express  terms  of  the  trust,  the  lands  hereinabove  conveyed  and 
mortgaged  are  to  ^^  be  under  the  sole  and  exclusive  management  and  control  of 
the  said  party  of  the  first  part "  —  the  plaintiff  herein  —  "  until  entry  and  fore- 
closure by  the  trustees  as  hereinafter  provided; "  and  the  following  is  the  pro- 
vision hereinafter  made:  "  If  any  default  shall  be  made  in  the  payment  either 
of  principal  or  interest  on  any  of  said  bonds  for  six  months,  after  demand  at 
the  place  of  payment  when  the  same  shall  become  due,  then  the  said  trustees 
may,  on  being  requested  by  the  holders  of  at  least  $100,000  of  such  bonds, 
enter  into  and  take  possession  of  any  of  the  lands  above  conveyed,  and  fore- 
close this  mortgage;  and  may  sell  at  public  auction  so  much  of  said  lands  as 
may  be  necessary  to  discharge  all  arrears  of  such  interest,  and  apply  the  pro- 
ceeds, after  deducting  the  costs,  charges  and  expenses  of  such  entry,  foreclosure 
and  sale,  to  the  payment  of  such  arrears  of  interest.  If  any  such  default 
shall  continue  for  one  year  from. the  time  of  such  demand  and  refusal,  the  prin- 
cipal sum  of  all  bonds  then  outstanding  shall  become  due  and  payable,  and  the 
said  trustees  may  enter  into  and  take  possession  of  all  the  lands  above  by  these 
presents  mortgaged  or  conveyed,  foreclose  this  mortgage,  and  sell  at  public  auc- 
tion all  said  lands,  or  so  much  thereof  as  may  be  necessary,  first  giving  at  least 
six  months'  previous  notice  of  the  time  and  place  of  sale,  in  at  least  one  news- 
paper published  in  the  city  of  New  York,  and  in  one  published  in  each  of  the 
cities  of  San  Francisco,  Sacramento,  Los  Angeles  and  San  Diego;  and  they 
shall  apply  the  proceeds  thereof,  after  deducting  the  costs,  charges  and  expenses 
of  such  last  mentioned  entry,  foreclosure  and  sale,  to  the  payment  of  all  said 
bonds  then  outstanding,  and  the  interest  accrued  thereon,  rendering  the  surplus, 
if  any  there  shall  be,  unto  the  said  party  of  the  first  part.  In  case  of  any  sale 
upon  any  such  foreclosure,  or  at  any  such  public  auction,  the  said  trustees  shall 
make,  execute  and  deliver  a. conveyance  of  tha  said  lands  so  sold,  which  shall 
convey  to  the  purchasers  all  the  rights  and  privileges  of  the  said  party  of  tho 
first  part  in  and  to  the  properly  so  sold,  to  tho  same  extent  as  the  same  shall 
have  been  previously  enjoyed  and  held  by  the  said  party  of  the  first  part. 

"  If,  after  any  such  entry  shall  be  made,  or  any  such  foreclosure  proceedings 
shall  be  commenced,  for  the  satisfying  of  interest  only,  as  above  provided,  and 
before  the  lands  are  sold  thereon,  the  said  party  of  the  first  part  shall  pay  and 
discharge  such  interest,  and  deliver  the  coupons  therefor  to  the  said  trustees, 
and  pay  all  the  costs,  charges  and  expenses  incurred  in  such  entry  and  foreclos- 
ure, and  the  proceedings  thereon,  then,  and  in  every  such  case,  the  said  trustees 
shall  discontinue  their  proceedings  thereon,  and  restore  to  the  said  party  of  the 
first  part  all  of  such  lands,  to  be  held  subject  to  the  above  conveyance  and  mort- 
gage, and  subject  to  all  the  provisions,  terms  and  conditions  of  these  presents, 
in  like  manner  as  if  such  entry  had  not  been  made,  nor  such  foreclosure  pro- 
ceedings commenced." 

So,  by  the  express  terms  of  (be  trust,  the  trustees  have  no  right  whatever  to 
enter  into  or  take  possession  of  any  of  the  lands  above  conveyed  "  until  de- 
fault," and  not  then,  except  "  on  being  requested  so  to  do  by  the  holders  of  at 
least  $100,000  of  such  bonds."    And  even  then  they  are  only  authorized  to 
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take  possession  of  and  sell  '^  so  much  of  said  lands  as  may  be  necessary  to  dis- 
charge all  arrears  of  such  interest,"  costs,  etc.  But  if  default  continues  ^'  for 
one  year  from  the  time  of  such  demand  and  refusal,  the  principal  shall  become 
doe,  and  then  the  said  trustees  may  enter  into  and  take  possession  of  all  the 
lands  by  these  presents  mortgaged  »r  conveyed,  foreclose  this  mortgage,  and 
sell  ...  so  much  thereof  as  may  be  necessary,"  etc.  But  "  if,  after  such 
entry  shall  be  made,  or  any  such  foreclosure  proceedings  shall  be  commenced 
for  the  satisfying  of  interest  only,  .  .  .  and  before  the  lands  are  sold 
thereon,  the  said  party  of  the  first  part  shall  pay  and  discharge  such  interest, 
etc.,  .  .  .  then,  and  in  every  such  case,  the  said  trustees  shall  discontinue 
their  proceedings  thereon,  and  restore  to  the  said  party  of  the  first  part  all 
SQch  lands,  to  be  held  subject  to  the  above  conveyance  and  mortgage,  and  sub- 
ject to  all  the  provisions,  terms  and  conditions  of  these  presents  in  like  manner 
as  if  such  entry  had  not  been  made,  nor  such  foreclosure  proceedings  been 
commenced." 

Thus  it  appears,  by  clear,  express,  positive  provisions  of  the  instrument  cre- 
ating the  trust,  so  plain  that  there  can  be  no  possible  ambiguity  upon  the  point, 
that  the  said  trustees  had  no  right  whatever  to  enter  upon  or  take  possession  of 
said  lands  or  any  portion  of  them,  until  the  contingency  of  a  default  and  demand 
by  the  bondholders  had  arisen;  and,  even  then,  upon  the  removal  of  the  con- 
tingency by  the  plaintiff,  they  would  be  required  to  restore  the  management, 
control  and  possession  to  the  plaintitf.  The  present  possession,  management 
and  control  of  these  lands  were  not  any  part  of  the  estate  conveyed  to  the 
trustees.  *' This  estate "  was  not  "embraced  in  the  trust;"  and,  as  we  have 
already  seen,  under  the  code,  "every  estate  not  embraced  in  the  trust,  and  not 
otherwise  disposed  of,  is  left  in  the  author  of  the  trust."  This  estate  was, 
therefore,  left  in  the  plaintiif,  in  this  case  —  the  author  of  the  trust.  In  every 
aspect  of  the  case,  then,  whether  regarded  as  a  mortgage  or  a  trust,  and  no 
matter  which  class  of  trusts,  the  right  of  action  to  recover  possession  of  the 
lands  as  against  trespassers  is  left  in  the  plaintiff.  Any  other  construction 
would  take  the  road  and  its  equipments  from  the  possession,  management  and 
control  of  the  plaintiff,  contrary  to  the  expressed  intention,  and  give  them  to 
the  trustees;  and  thus  not  only  prevent  the  company  from  operating  the  road 
already  built,  but,  after  the  date  of  the  instrument,  prevent  the  construction 
and  operation  of  any  more  road.  It  would  defeat  the  very  object  for  which 
the  instrument  was  given,  namely,  to  enable  the  plaintiff  to  build,  equip  and 
operate  the  Southern  Pacific  Railroad. 

Although  the  proceeds  of  sales  of  lands  go  into  the  hands  of  Mills  and  Tevis 
for  the  redemption  of  the  bonds,  even  the  power  of  sale  is  not  in  them,  except 
after  default.  It  is  the  plaintiff  "  who  shall  have  full  power  and  authority  to 
raake  contracts  for  the  sale  of  the  land."  But  it  shall  be  "at  such  price,  on 
SQch  terms  of  payment,  and  such  other  conditions  as  shall  be  agreed  on  by  the 
said  parties  of  the  first  and  second  part."  Thus,  while  the  management,  con- 
trol and  power  to  make  the  contracts  is  in  the  plaintiff  and  not  in  the  trustees, 
both  the  plaintiff  and  the  trustees  must  agree  on  the  price,  and  terms  and  con- 
ditions of  the  sale;  and  as  a  mode  for  fixing  the  terms  of  sale,  it  is  provided 
farther  in  the  instrument  that  the  plaintiff  and  the  "  trustees  shall  cause  all 
BQch  lands  as  shall  from  time  to  time  become  subject  to  sale,  to  be  carefully 
examined  and  surveyed,  and  shall  affix  to  each  tract  or  parcel  such  price  as  in 
their  judgment  shall  be  judicious,  having  in  view  the  interests  of  all  parties, 
and  said  lands  shall  be  and  remain  at  all  times  thereafter  open  for  sale  to  any 
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person  who  may  desire  to  purchase  and  pay  therefor,  the  prices  being,  never- 
theless, at  all  times  subject  to  revision  and  alteration  by  the  said  parties." 

It  is  in  pursuance  of  this  provision  that  the  lands  have  been  graded,  and  the 
prices  fixed  by  the  plaintiff  and  the  trustees,  acting  together,  which  prices 
appear  to  have  created  the  great  dissatisfaction  in  various  ways  manifested  by 
the  several  defendants  in  these  various  suits.  Since  the  execution  of  this  instru- 
ment the  fixing  or  changing  of  the  established  prices  has  been  beyond  the 
power  of  the  plaintiff  alone,  without  the  concurrence  of  the  trustees;  and  the 
trustees  are  bound,  by  the  express  terms  of  their  trust,  to  consult  the  interests 
of  the  beneficiaries,  and  of  all  the  parties  in  interest ;  that  is  to  say,  all  parties 
having  an  interest  under  this  instrument.  These  lands,  according  to  their  rea- 
sonable full  value,  are  a  part  of  the  security  upon  which  the  purchasers  of  the 
bonds  secured  are  entitled  to  rely. 

Another  limitation  upon  the  estate  and  the  powers  of  the  trustees  is  found  in 
this  instrument,  in  the  provision  that  when  any  of  these  lands  shall  have  been 
purchased  and  paid  for,  *^  the  same  shall  be  conveyed  by  the  said  parties  of  the 
first  and  second  parts  to  the  purchaser  in  fee-simple."  So  that  the  trustees 
have  no  power  alone  even  to  convey,  except  after  default,  upon  foreclosure  and 
sale.  This  is  another  evidence  of  the  care  which  the  plaintiff  took  to  limit  the 
extent  of  the  estate,  and  the  rights  and  powers  vested  in  the  trustees;  and  the 
limitations  thus  made  in  the  instrument  creating  the  trust  must  be  the  full 
measure  of  the  rights  and  powers  of  the  trustees.  The  case  of  Ellis  v.  Patter- 
son, in  this  court,  cited  by  counsel,  presented  no  such  question  as  that  involved 
in  this  case.  The  instrument  was  different  in  its  provisions,  and  the  object  of 
the  suit  was  to  set  aside  conveyances  made  by  the  trustee  under  the  power  con- 
tained in  the  instrument,  and  for  an  account  and  redemption. 

All  the  other  contested  points  in  this  case,  both  of  law  and  fact,  have  been 
before  decided  in  this  court  against  the  defendant.  They  are  all,  or  nearly  all, 
questions  that  can  only  be  litigated  in  a  special  proceeding  for  the  purpose 
either  between  the  plaintiff  and  the  United  States,  or  between  the  plaintiff  and 
the  state  of  California.  It  is  no  part  of  the  defendant's  duty  to  vindicate  the 
rights  either  of  the  United  States  or  the  state  of  California;  and  he  does  not 
occupy  a  position  that  entitles  him  to  do  either.  Let  there  be  findings  and 
judgment  in  favor  of  the  plaintiff  in  this  and  in  the  other  oases  submitted 
with  it. 


§  1118.  Aeeeptanee  of  trust. —  Any  act  done  by  a  trustee  under  a  trust  deed  is  evidence  of 
his  acceptance  of  the  trust.    Lewis  t7.  Baird,  8  McL.,  56,  65. 

§  1114.  Mortflrasre  and  trust  deed  the  same  in  lepal  effect.— There  is  no  diiference  in  legul 
effect  between  a  mortgage  with  a  power  of  sale  and  a  deed  of  trust,  executed  to  secnre  a 
debt,  where  the  power  of  sale  is  placed  in  a  third  person.  Both  are  securities  for  a  debt ; 
both  create  specific  liens  on  the  property ;  and  in  both  the  equitable  title  or  right  of  redemp- 
tion remains  in  the  debtor,  and  is  an  estate  or  interest  in  the  property  that  the  debtor  inay 
sell,  or  that  may  be  seized  and  sold  under  judicial  process  by  his  other  creditors,  subject  to 
the  lien  created  by  the  mortgage  or  deed  of  trust.    Bartlett  v.  Teah,  1  McC.,  176,  178. 

§  1115.  A  deed  with  a  power  of  sale  is  in  equity  a  mortgage,  if  there  is  any  right  to  re- 
deem.   Shillaber  v.  Robinson,  7  Otto,  69  (§§  1146-1148). 

§  1116.  An  instrument  which  conveys  land  to  trustees  as  security  for  the  payment  of  a 
debt  to  another,  and  provides  that  on  payment  of  the  money  the  title  shall  be  reconveyed  to 
the  grantor,  is  a  deed  of  trust  and  not  a  mortgage;  and  a  reconveyance  of  the  land  is  neoes- 
sary  upon  payment.    Wilkins  v.  Wright,*  6  McL.,  340. 

§  1117.  Tmst  deed  conreys  the  title.—  A  deed  of  trust  conveys  to  the  trustee  a  sufficient 
title  to  enable  his  alienee  to  recover  in  ejectment.  Newman  v.  Jackson,  12  Wheat,  570 
(§§  1153,  1154). 
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§  1 1 18.  Tmstee  maj  be  remored.— ^  A  trustee  named  in  a  deed  of  trust  may  be  removed  by 
a  court  of  equity  on  account  of  personal  ill  will  between  him  and  the  cestui  que  trust.  Mc- 
Pheraon  v.  Cox,*  6  Otto,  404. 

§  1119.  Sale  under  power  and  Jadlelal  sale.—  A  sale  made  by  decree  of  a  court  of  equity 
Tarying  substantially  in  its  terms  from  the  provisions  of  the  power  is  a  judicial  sale  and  not  a 
sale  under  the  power.    Chew  v,  Hyman,*  7  Fed.  R,  7. 

§  1190.  Tmstee  exercises  the  pewer  to  sell  at  his  diseretion.—  Under  a  trust  dee  1  made 
to  secure  a  loan,  with  authority  to  the  trustee  to  take  possession  of  the  property  and  sell  it 
upoD  thirty  days'  notice,  the  authority  to  sell  is  for  the  benefit  of  the  creditor  and  may  be  ex- 
ercised at  the  discretion  of  the  trustee.  He  is  not  bound  to  sell  within  the  time  named,  or  at 
all,  unless  by  direction  of  a  court  of  equity.  In  the  mean  time  it  is  his  right  and  duty  to 
take  possession  and  to  apply  the  rents  and  profits  to  the  payment  of  the  debt.  The  object  of 
the  trust  is  to  enable  the  creditor  to  make  his  money  out  of  the  property,  and  therefore  its 
provisions  are  to  be  construed  and  applied  with  a  view  to  that  end.  Walker  v.  Teal,  7  Saw., 
39  (gg  609-672). 

2.   Exercise  and  Sibspension  of  the  Power  of  Sale, 

SunMART — Mortgagor  within  Confederate  lines,  %  1121. —  Sale  when  property  subject  to  con- 
flietiTig  liens,  §  1122. —  Injunction  against  sale  in  favor  of  purchaser  mistaken  as  to  power 
of  sale,  §  112a 

§  1121*  Legal  proceedings  to  foreclose  a  mortgage,  as  against  a  defendant  who  had  been 
driven  by  military  order  during  the  rebellion  within  the  Confederate  lines,  and  not  permitted 
to  return,  were  void  and  inoperative.    Dean  v.  Nelson,  ^g  1124-1128. 

§  1123.  Where  a  trustee  under  a  power  in  a  deed  of  trust  attempts  to  sell  property  subject 
to  conflicting  liens,  some  of  which  it  is  at  least  questionable  whether  his  deei  covers,  it  is  the 
right  of  the  other  parties  interested  to  bring  the  matter  before  a  court  of  equity,  which  may 
restrain  a  sale  for  the  purpose  of  deciding  the  mutual  rights  of  the  parties  and  administer- 
ing the  fand  accordingly.    Draper  v.  Davis,  g  1120. 

§  112s.  Where  one  purchased  land  subject  to  a  mortgage  which  he  supposed  was  in  the 
common  form,  without  a  power  of  sale,  and  would  require  three  years*  possession  by  the 
mortgagee  to  effect  a  foreclosure,  the  mortgage  having  been  made  the  same  day  and  not  re- 
corded, a  sale  under  the  power  was  enjoined  upon  his  application.  He  was  allowed,  how- 
ever, only  time  to  raise  the  money  and  not  the  three  years  in  which  to  redeem.  Piatt  r. 
Hcauxe,  §§  llSO,  1131. 

[NOTKS.—  See  §g  1132-1140.] 

DEAN  V.  NEI^ON. 
(10  Wallace,  158-172.    1869.) 

Appeai.  from  XJ.  8.  Circuit  Court  for  West  Tennessee. 

Statement  of  Facts. —  In  May,  1861,  Dean,  who  lived  in  Cincinnati  and 
was  the  owner  of  shares  of  stock  in  the  Memphis  Gaslight  Co.,  apprehending 
'hostilities  and  a  confiscation  of  the  stock  by  rebels,  transferred  his  shares  to 
Pepper,  the  secretary  of  the  company,  to  be  by  him  disposed  of  for  Dean's 
benefit.  In  June  and  July,  1861,  Pepper  transferred  the  stock  to  Nelson  at 
par,  taking  for  the  whole  sum  Nelson's  note,  which  provided  for  payment  of 
interest  and  principal  out  of  the  earnings  of  the  stock  in  quarterly  instalments, 
but  should  Nelson  fail  to  pay  any  of  the  instalments  quarterly  after  receipt  by 
the  company  of  the  net  earnings,  then  the  full  sum  with  interest,  less  pay- 
ments made,  should  become  due.  To  secure  payment  of  the  note,  Nelson  exe- 
cuted an  instrument  in  the  form  of  a  mortgage,  conveying  to  Pepper  Nelson's 
interest  in  the  property  of  the  company.  Intercourse  with  Tennessee  was 
soon  after  prohibited.  Nelson  continued  to  reside  at  Memphis,  and  received 
dividends  on  the  stock,  but  did  not  make  any  payments  to  Dean  nor  Pepper, 
who  were  within  the  federal  lines.  On  June  1,  1862,  Nelson  transferred  as  a 
gift  to  bis  wife  all  the  shares  except  ten,  which  were  transferred  without 
consideratioD  to  one  May,  to  enable  him  to  be  a  director.     On  June  6,  1862, 
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the  United  States  troops  took  Memphis  and  retained  it  to  the  end  of  the  war. 
Dean  went  to  Memphis  that  summer  and  saw  Nelson,  who  failed  to  pay  any- 
thing on  the  notes.  In  1863  Nelson  and  his  family  were  ordered  to  remove 
south  of  the  military  lines  and  not  to  return,  which  order  they  obeyed  till  the 
end  of  the  war.  May  all  the  while  remained  within  the  rebel  lines.  A  civil 
court  having  been  soon  after  organized  by  the  military  commander  in  Mem- 
phis, Nelson  filed  therein  a  petition,  setting  out  the  facts  as  to  the  stock,  notes 
and  mortgage,  and  praying  for  the  foreclosure  of  the  mortgage  and  sale  of 
stock  against  Nelson  and  wife  and  May.  The  defendants  being  returned  not 
found,  publication  of  notice  was  made  according  to  the  Tennessee  statute.  No 
appearance  was  entered,  a  decree  was  rendered  and  the  stock  sold  under  exe- 
cution, and  the  purchaser  immediately  transferred  it  to  Dean,  who  thencefor- 
ward received  the  dividends  till  June,  1865,  when  Nelson  and  wife  and  May 
filed  a  bill  in  the  court  below,  praying  the  stock  to  be  decreed  to  belong  to 
them,  and  that  Dean  account  for  the  dividends  received. 

§  1124.  Transfer  qf  shares  in  a  corporation  an  executed  contract  of  saUy  and 
valid^  when. 

Opinion  by  Mr.  Justice  Bkadley. 

In  determining  the  questions  raised  by  this  record,  the  court  is  of  opinion,  in 
the  first  place,  that  Dean  must  be  regarded  as  concluded  on  the  question  of  the 
sale  of  his  stock.  Had  the  transaction  been  merely  an  agreement  for  a  sale  upon 
the  terms  on  which  the  sale  was  actually  made,  and  this  a  bill  by  the  vendees  for 
a  specific  performance,  we  should  find  great  difiiculty  in  distinguishing  this  case 
from  that  of  Dorsey  v,  Packwood,  12  How.,  126.  But  here  the  sale  was  actu- 
ally made,  and  the  stock  was  actually  transferred  to  Nelson,  so  that  in  the 
absence  of  fraud  it  became  absolutely  his.  And  in  support  of  the  bona  fides 
of  the  transaction,  it  may  be  said  that  in  view  of  all  the  contingencies  of  the 
situation,  the  arrangement  was  at  the  time  an  advantageous  one  for  Dean.  At 
all  events,  he  chose,  on  the  whole,  to  acquiesce  in  it,  and  in  his  bill  to  foreclose 
the  stock  presented  before  the  civil  commission,  he  makes  no  claim  but  that 
of  holder  of  the  mortgage,  affirming  and  claiming  under  Nelson's  title  throag'h- 
out.  And  in  his  answer  to  the  present  bill  he  nowhere  hints  that  Nelson  was 
guilty  of  an)'  bad  faith  in  the  transaction,  or  made  any  agreement  to  hold  tho 
stock  for  him,  or  in  any  other  way  than  as  a  lona  fide  purchaser  thereof. 

§  1125.  Condition  in  a  note  to  pay  the  whole  amount  immediately  upon  fail- 
ure to  pay  any  instalment. 

And  it  is  hardly  correct  to  say  that  Nelson  incurred  no  obligation  in  th& 
transaction.  He  agreed  to  pay  the  whole  amount  immediately  in  case  of  fail- 
ure to  pay  any  instalment  after  the  receipt  by  the  company  of  the  net  quarterly 
earnings.  And  this  condition  was  not  in  the  nature  of  a  penalty  as  surmised 
by  the  appellees;  but  was  of  the  substance  of  the  contract.  So  that  on  failure 
to  pay  or  tender  the  money  received  by  him,  or  by  the  company,  on  account 
of  the  stock  purchased,  the  whole  debt  became  due  and  payable  as  a  personal 
obligation  of  Nelson.  But,  at  all  events,  the  stock  was  actually  sold  and  trans- 
ferred, and  became  the  property  of  Nelson  and  was  possessed  by  him.  The 
contract  was  an  executed  contract,  and  that  transaction  cannot  now  be  im- 
peached. 

§  1126.  A  covert  has  no  power  to  make  a  transaction  other  than  the  parlies 
themselves  made  it. 

The  next  question  relates  to  the  character  of  the  instrument  given  by  Nelson 
to  Pepper  as  security  for  the  payment  of  his  notes.     Was  it  a  conditional  sale, 
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or  was  it  a  mortgage?  On  this  question  hardly  a  doubt  can  be  raised.  The 
court  is  asked  by  the  appellants,  under  the  circumstances  of  the  case,  which 
the  appellant  asserts  to  have  been  unconscionable  on  Kelson's  part,  to  consider 
the  instrument  as  a  conditional  conveyance  of  the  stock,  and  not  a  mortgage. 
But  the  court  has  no  power  over  the  transaction  to  make  it  other  than,  or  dif- 
ferent from,  what  the  parties  themselves  made  it.  If  it  is  a  mortgage  it  is  the 
duty  of  the  court  to  declare  it  a  mortgage;  and  if  it  is  a  mortgage  it  has,  per- 
force, all  the  incidents  and  privileges  of  a  mortgage;  and  that  it  ia  a  mortgage 
there  is  no  room  for  question. 

§  1127.  An  instruj/ient  conveying  property:,  hut  to  he  void  upon  the  payment 
of  a  note  therein  described^  is  a  mortgage  and  not  a  conditional  sale. 

The  principal  engagement  is  contained  in  the  note,  which  creates  a  debt  as 
soon  as  earnings  or  dividends  are  received.  The  other  instrument  is  secondary, 
and  is  intended  as  security  for  the  payment  of  the  note.  The  appellee  him- 
self, in  his  proceedings  before  the  civil  commission,  treats  his  claim  as  a  debt, 
and  the  instrument  of  security  as  a  mortgage.  He  calls  it  a  mortgage;  and  the 
doctrine  of  "once  a  mortgage,  always  a  mortgage,"  applies  to  it.  Then,  being 
a  mortgage,  whether  of  real  or  personal  property,  the  mortgagor  has  an  equity 
of  redemption,  unless  it  has  been  extinguished  in  some  legal  way.  The  great 
question  of  the  cause  is,  whether  the  equity  of  redemption  has  been  extin- 
gaished.  It  is  unnecessary  to  decide  whether  the  mortgage  was  one  of  real 
or  of  personal  estate,  or  whether  it  was  a  legal  or  only  an  equitable  mortgage. 
As  no  attempt  has  been  made  to  cut  off  the  equity  of  redemption  in  any  other 
manner  than  by  legal  proceedings,  the  question  is  reduced  to  the  simple  one, 
whether  those  legal  proceedings  are  valid  and  effectual  for  that  purpose. 

§  1128.  Foreclosure  on  publication  of  noticcy  the  defendants  heing  within  the 
Confederate  lines. 

It  is  objected  that  the  court  or  civil  commission  was  not  legally  established ; 
but  it  is  not  necessary  to  determine  that  question,  as  the  proceedings  themselves 
were  fatally  defective.  The  defendants  in  the  proceedings  (the  appellees  here) 
were  within  the  Confederate  lines  at  the  time,  and  it  was  unlawful  for  them  to 
cross  those  lines.  Two  of  them  bad  been  expelled  the  Union  lines  by  military 
authority,  and  were  not  permitted  to  return.  The  other,  Benjamin  May,  had 
nerer  left  the  Confederate  lines.  A  notice  directed  to  them  and  published  in 
a  newspaper  was  a  mere  idle  form.  They  could  not  lawfully  see  nor  obey  it. 
As  to  them  the  proceedings  were  wholly  void  and  inoperative.  This  leaves  the 
equity  of  redemption  in  the  mortgaged  property  unextinguished ;  and  it  is, 
therefore,  the  right  of  the  appellees  to  redeem  it.  In  the  opinion  of  the  court, 
the  whole  principal  and  interest  of  the  notes  have  become  due  and  payable, 
and  a  redemption  and  retransfer  of  the  stock  should  be  decreed  only  on  condi- 
tion of  the  payment  of  principal  and  interest  in  full,  after  giving  to  the  ap- 
pellees credit  for  the  sums  received  by  the  appellant;  legal  interest  on  each 
side  to  be  allowed.  The  decree  of  the  circuit  court,  therefore,  will  be  so  far 
modified  that,  instead  of  requiring  the  appellant  to  forthwith  transfer  the  stock, 
as  directed  in  the  decree,  he  be  decreed  to  transfer  it  to  the  defendants,  Miriam 
W.  Nelson  and  Benjamin  May,  respectively,  as  therein  directed,  upon  payment 
by  the  appellees  to  the  appellant  of  the  amount  which  shall  be  found  to  be  due 
to  him  on  the  said  two  notes,  after  taking  and  stating  the  account  in  the  said 
decree  afterwards  directed;  neither  party  to  recover  costs  of  the  other  in  this 
appeal 

Decree  modified  accordingly. 
Vt9 
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DRAPER  V.  DAVIS. 
(14  Otto,  847-349.     1881.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Beadley. 

Statement  of  Facts. —  The  circumstances  out  of  which  this  case  grew  were 
as  follows:  In  1867,  Draper,  Thomas  &  Bodine,  partners  in  business,  haying 
purchased  a  planing-mill,  with  its  fixtures,  machinery  and  chattels,  from  on3 
Henry  S.  Davis,  executed  to  Fendall  &  Winder  a  deed^of  trust  to  secure  the 
payment  of  notes  to  the  amount  of  $20,000,  given  to  Davis  for  the  purchase 
money.  The  deed  embraced  the  lot,  the  mill,  machinery  and  all  other  goods 
and  chattels  on  the  premises,  and  also  all  other  machinery  and  other  articles 
then  in  and  on  said  premises,  or  which  might  thereafter  be  placed  in. and  apon 
them.  This  debt  was  re<iuced  by  payments  to  an  amount  somewhat  less  than 
$10,000.  In  July,  1872,  Bodine  sold  his  interest  to  Draper  &  Thomas,  and  to 
pay  him  they  borrowed  $10,000  of  one  Mrs.  Forest,  and  executed,  as  security 
therefor,  a  trust  deed  to  Anthony  ^^yde,  upon  the  same  lot,  mill,  machinery^  fixt- 
ures and  furniture  then  on  the  premises,  and  also  upon  several  other  lots  not 
embraced  in  Davis'  trust  deed*  In  February,  1875,  the  mill  burned  down,  and 
Draper  &  Thomas  rebuilt  it,  at  an  expense  of  about  $3,600,  Davis  furnishing 
the  money. 

Draper  &  Thomas  failing  to  pay  their  interest,  in  March,  1877,  Hyde,  as 
trustee  for  Mrs.  Forest,  advertised  for  sale  the  property  embraced  in  her  deed 
of  trust,  including  the  fixtures,  machinery  and  personal  property  in  the  planing- 
mill.  The  original  bill  in  this  case  was  filed  by  Draper  to  restrain  the  sale. 
The  principal  grounds  on  which  the  bill  was  founded  were  that  Hyde  threat- 
ened to  sell  more  property  than  was  embraced  in  his  trust  deed;  that  the  sale 
at  that  time  would  be  attended  with  a  great  sacrifice;  that  Davis'  trust  deed 
was  prior  to  that  of  Mrs.  Forest's;  that  her  deed  did  not  cover  the  machinery 
and  chattels  procured  since  the  fire,  or  since  its  execution;  that  Thomas,  in 
1870,  had  executed  a  trust  deed  on  his  share  to  the  complainant  Draper  to  se- 
cure $2,600 ;  that  Mrs.  Forest's  trust  deed  covered  other  property ;  and  that  to 
secure  a  just  and  equitable  distribution  of  the  proceeds  there  should  be  a  sale 
under  a  decree  of  the  court.  The  bill  prayed  an  injunction  to  prevent  Hyde 
from  making  a  sale  as  proposed  by  him,  especially  as  to  the  machinery  and 
personal  property,  and  made  Thomas  and  his  wife,  Davis  and  his  surviving 
trustee,  Winder,  and  one  Champlin,  parties  defendant.  A  temporary  injunc- 
tion was  granted.  Answers  were  filed  and  proofs  taken.  In  June,  1877, 
whilst  the  suit  was  pending,  Davis  directed  his  trustee,  Winder^  to  advertise 
for  sale  the  property  embraced  in  his  deed  of  trust  Draper  then  filed  a  sup- 
plemental bill  to  enjoin  this  sale.  The  court  finally  made  a  decree  directing 
Winder  to  sell  all  the  property  embraced  in  the  trust  deed  executed  to  him  and 
Fendall,  including  the  planing-mill,  fixtures,  machinery  and  personal  property, 
and  to  bring  the  proceeds  into  court  to  abide  its  further  order,  retaining  the 
cause  in  the  mean  time  for  the  purpose  of  ascertaining  the  condition  of  all  the 
parties  after  the  sale  shall  have  taken  place.  Hyde  was  enjoined  from  making 
a  sale  until  further  order. 

§  1 1 29,  Where  a  trustee  attempts  to  sell  property  subject  to  confikting  liens^  a 
court  of  equity  has  jurisdiction  to  resti*ain  the  sale  and  adjust  the  rights  of  the 
parties. 

Draper  appealed  from  this  decree.    Why  he  has  appealed  it  is  somewhat 
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difficolt  to  see.  The  decree  is  sabstantially  ia  accordance  with  what  he  sought 
by  his  bill  -^a  judicial  administration  of  the  property  and  a  provision  for  as- 
certaining the  equities  of  the  parties?  We  think  that  the  decree  was  a  just  and 
proper  one.  Although  a  deed  of  trust  to  secure  a  debt  usually  authorizes  the 
trustee  to  sell  on  default  of  payment,  yet  where  a  trustee  attempts,  as  Hyde 
did  in  this  case,  to  sell  property  subject  to  conflicting  liens,  some  of  w-hich  it 
is  at  least  questionable  whether  his  deed  covers,  it  is  the  right  of  the  other  par- 
ties interested  to  bring  the  matter  before  a  court  of  equit)'^  for  the  purpose  of 
deciding  the  mutual  rights  of  the  parties,  and  administering  the  fund  accord- 
ingly. No  injury  is  done  by  the  decree  appealed  from  to  Davis  or  to  Mrs. 
Forest,  because  they  want  a  sale  to  be  made,  and  the  sale  ordered  by  the  court 
will  fully  protect  their  rights,  as  well  as  those  of  all  the  other  parties ;  and, 
besides,  they  hax^e  not  appealed  from  the  decree.  It  cannot  be  doubted  that  the 
eonrt  had  full  power  to  take  the  trustee.  Winder,  under  its  control,  and  to  direct 
him  to  dispose  of  the  trust  fund  embraced  in  the  deed  executed  to  him,  includ- 
ing the  personal  property  in  dispute.  As  it  is  the  purpose  of  the  court  to 
adjust  all  the  equities  of  the  parties  in  due  and  regular  course,  we  are  unable 
U>  perceive  anything  in  the  decree  which  can  injuriously  affect  the  appellant. 

Decree  affirmed. 

PLATT  V.  McCLURE 
(Circuit  Court  for  Massachusetts:  8  Woodbury  &  Mlnot,  151-156.    1847.) 

8tatkhent  of  Facts. —  Dallinger  conveyed  the  premises  in  question  to  Hoit, 
who  mortgaged  them  to  McClure,  and  the  same  day  conveyed  the  equity  of  re- 
demption to  Piatt.  The  mortgage  was  not  recorded,  and  contained  a  power 
of  sale  upon  thirty  days'  notice.  This  fact  did  not  appear  in  the  recital  of  the 
mortgage  in  the  conveyance  of  the  equity  of  redemption.  This  bill  was  filed 
to  prevent  a  sale  under  the  power,  on  the  ground  of  surprise  and  mistake,  Piatt 
having  supposed  that  the  mortgage  was  in  the  usual  form. 

§  11  SO*  When  an  injunction  will  he  granted  although  the  answer  denies  mis- 
take or  fraud. 

Opinion  by  Woodburt,  J. 

Though  the  plaintiff  has  an  opportunity  to  give  notice  of  his  claim  at  the  sale, 
it  would  be  no  bar  to  the  sale  if  the  defendants  choose  to  proceed  and  could 
find  bidders.  Eden  on  Inj.,  291.  The  result  then  would  be  new  and  further 
litigation  with  the  purchaser,  and  hence  that  is  to  be  avoided  by  a  preventive 
idief,  if  a  proper  case  is  made  out.  16  Yes.  Jr.,  267.  An  injunction  tempo- 
rary is  sometimes  proper,  though  the  answer  sets  up  title  in  the  defendant  and 
denies  mistake  or  fraud.  Eden  on  Inj.,  118;  Orr  v.  Littlefield,  1  Woodb.  &  M., 
20.  Thus,  if  the  mischief  in  proceeding  and  disallowing  the  injunction  is 
otherwise  irremediable  or  incurable.  1  Glyn  &  Jameson,  122;  4  Dow.,  440. 
Sach  seems  to  be  the  sale  in  this  case,  and  the  expected  delay  in  raising  the 
money,  beside  the  advantages  in  the  mean  time  anticipated  from  the  rise  of  the 
property  in  value.  It  may  be  replied  to  this,  in  the  present  case,  that  the  com- 
plainant could  borrow  the  money  and  bid  at  the  sale  the  full  value,  and  that 
the  excess  over  the  mortgages  would  belong  to  him  as  owner  of  the  equity. 

But  the  complainant  belongs  to  a  distant  state,  has  not  been  able  to  visit 
there  and  obtain  the  money  since  the  advertisement  issued,  and  feels  obliged  to 
seek  relief  by  longer  delay,  in  a  different  mode.    It  seems  to  me  that  on  the 
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bill  and  answer  alone  he  has  made  out  no  case  for  a  permanent  injunction.  No 
defect  is  shown  in  the  notice  to  sell  which  may  justify  snch  an  injanction 
against  that  sale.  Drury  on  Inj.,  342;  6  Madd.,  10.  No  fraud  is  admitted  or 
to  be  fairly  inferred,  though  some  slight  presumptions  exist  of  unfairness  in 
Dallinger  in  keeping  his  estate  in  others'  names  to  some  extent.  But  that  is 
not  shown  to  have  been  co-operated  in  by  McClnre,  or  to  have  affected  the 
plaintiff  as  a  creditor  so  that  he  can  except  to  it.  2  Johns.  Cb.,  204;  3 
Sumn.,  70. 

§  1131.  The  assignee  of  a  mortgagor  is  entitled  to  a  temporary  injunction  to 
stay  a  sale  of  mortgaged  premises  under  a  power  contained  in  the  mjorigage^ 
that  inst?*ument  not  having  been  recorded, 

Nor  is  ground  suBBcient  shown  even  for  a  temporary  injunction — beyond 
the  peculiarity  of  the  case, —  showing  that  his  damage  may  be  great  and 
without  remedy,  unless  he  is  now  indulged  with  time  sutHcient  to  return  homa 
and  obtain  the  money  to  buy  in  the  premises  at  the  sale,  if  postponed.  Ho 
seems  to  lay  the  foundation  for  that  in  equity,  in  the  fact  of  the  large  nominal 
consideration  he  is  admitted  by  the  answer  to  have  paid,  in  the  further  ad- 
mitted fact  that  he  was  not  informed  of  the  peculiar  form  of  this  mortgage, 
giving  the  respondent  a  power  to  sell,  and  hence,  undoubtedly,  purchased  under 
a  mistake  as  to  its  existence.  This  he  testities  to  in  express  term;,  and  it  is  not 
denied  on  the  other  side  (though  all  design  to  cause  a  mistake  is  repelled),  in 
another  fact,  not  noticed  at  first  by  myself,  that  the  mortgage  containing  this 
power  was  not  recorded,  so  that  he  could  see  its  peculiar  form  when  he  bought 
the  equity,  and  in  the  consequent  fact  that  no  special  negligence  existed  in  him 
or  his  attorney  [who  was  left  to  close  up  the  business]  in  not  seeing  its  pecaliar 
form,  and  in  the  further  fact,  well  known,  that  such  powers  are  not  customary 
in  many  sections  of  the  country,  though  somewhat  usual  elsewhere;  and, 
finally,  in  the  fact  that  their  legality  has  been  denied  in  some  places  (4  Kent, 
146,  148,  note),  and  questioned  in  others,  though  not  for  all  purposes  and  at  all 
times  void.  1  Powell  on  Mortgage,  9,  10;  Corny n's  E.,  603;  3  Pick.,  483; 
2  Mete.,  29.  Its  operation  seems  equitable  only  where  the  land  is  worth  but 
little  more  than  the  debt,  and  interest  has  not  been  punctually  paid. 

It  is  to  be  further  considered  that  this  relief  may  enable  him  to  avoid  loss 
and  have  some  opportunity  to  prove  fraud,  if  it  existed,  so  that  he  can  avail 
himself  of  it;  and  the  court  can  prevent  the  delay  from  being  injurious  to  the 
respondent  by  requiring,  as  it  has,  a  bond  to  be  filed  to  secure  the  payment  of 
the  costs,  and  another  bond  to  indemnify  the  defendant  for  any  injury  by  delay 
in  the  depreciation  of  the  property.  See,  on  this  practice,  Hawes  v.  James, 
1  Wils.,  2;  Drury  on  Inj.,  339.  As  the  money  market  is  not  straitened  at  this 
time,  no  other  injury  can  happen  to  the  respondent  by  a  short  delay.  He  is 
conceded  to  be  a  man  of  property ;  and  if  obliged,  in  the  mean  time,  to  borrow, 
could  doubtless  procure  the  amount  at  legal  rates  and  without  sacrifices.  It  is 
true  that  mortgagors  and  their  grantees  are  bound  in  law  to  make  payment  at 
the  day  the  debt  falls  due.  But  it  is  equally  true  that  now  not  only  equity 
permits  a  longer  time  on  paying  interest,  but  the  law  does  it  under  express 
statutes  in  probably  every  state  in  the  Union.  It  is  also  true  that  the  injury  by 
this  mistake  or  fraud,  if  either  were  perfected,  would  be  only  the  trouble  of 
raising  the  money  to  redeem  the  mortgages  now  instead  of  three  years  hence. 
But  that  may  be  very  considerable  to  some  men  and  very  little  to  others;  and 
the  plaintiff  being  a  stranger  here,  and  not  shown  to  possess  much  property,  it 
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will  probably  be  so  great  to  him  as  to  justify  the  allowance  of  a  short  time,  on 
the  terms  and  grounds  before  indicated^  to  visit  bis  home  and  procure  the 
money.  Let  the  temporary  injunction  then  issue  till  the  adjourned  session  of 
this  term,  in  September  next. 

§  1182.  In  GeorifiA  power  of  sale  expires  with  luort^airor.—  In  Georgia  a  mortgage  is 
only  a  security  for  a  debt  and  passes  no  title.  A  power  of  sale  is  merely  a  coUateral  power 
and  not  one  coupled  with  an  interest,  and  therefore  it  expires  with  the  life  or  bankruptcy  of 
the  mortgagor.    Lockett  v.  Hill,*  1  Woods,  558. 

§  118S.  A  mortgagee's  possession  of  the  mortgaged  premises  as  a  tenant  at  will  or  at  suf- 
ferance is  not  of  that  dignity  and  nature  which  could  be  engrafted  on  a  power  in  a  mortgage 
in  so  far  as  to  make  it  a  power  coupled  with  an  interest.    Ibid, 

g  1134.  If  a  party  volantarlly  leares  his  country  or  his  residence  for  the  purpose  of  en- 
gaging in  hostilities  against  the  former,  he  cannot  be  permitted  to  complain  of  legal  proceed- 
ings regularly  prosecuted  against  him  as  an  absentee,  on  the  ground  of  his  inability  to  return 
or  to  hold  communication  with  the  place  where  the  proceedings  are  conducted.  Ludlow  tXi 
Bamsey,  11  WaR,  581,  589. 

§  llSo.  The  existence  of  the  ciyil  war  did  not  exempt  property  of  peraons  residing  in  the 
rebel  states,  located  in  loyal  states,  from  foreclosure  and  sale  under  powers  of  sale,  for  debts 
due  to  citizens  of  the  latter  states.    University  v.  Finch,  18  WaU.,  106. 

§  118(1.  War  between  the  so-called  Confederate  States  and  the  United  States  must  be  re- 
garded as  war  between  all  the  inhabitants  of  one  territory  and  all  inhabitants  of  the  other 
territory.     Kanawha  Co&l  Ck).  v,  Kanawha  &  Ohio  Coal  Co.,*  7  Blatch.,  891. 

^  11S7.  The  remedy  for  the  recovery  of  the  debt  in  this  case  by  a  sale  of  the  trust  land  was 
suspended  during  the  war.    IbicL 

§  11S8.  Notice  could  not  be  given  to  persons  residing  in  the  enemy's  territory  during  the 
rebeUion.     Ibid, 

g  11S9.  Suspension  of  the  right  of  action  during  the  rebellion  includes  any  species  of  pro- 
ceedings, judicial  or  otherwise,  to  enforce  contracts.    Ibid. 

§  1140.  Sale  not  enjoined  without  good  cause.—  The  court  will  not  enjoin  a  sale  under  a 
power  of  sale  mortgage  without  good  cauBe.  If  the  mortgagor  wishes  to  redeem  he  should 
bring  the  money  into  court  or  tender  it.  It  is  not  reasonable  to  delay  the  mortgagee  when  the 
property  is  yielding  but  little.  As  to  the  conduct  of  the  sale,  the  power  of  sale  is  a  matter  of 
contract  and  should  not  be  overthrown  by  the  court.     Bo  wen  v.  Kendall,*  23  Law  Rep.,  588. 

3.  Notice  of  Sale  tender  Power. 

Sdhxabt — Salemtut  be  made  according  to  general  law^  %  \\4tl,— Notice  must  be  published 
according  to  terms  of  power ^  g  1142.— Dc«cripf ion  of  premises  in  notice,  g§  1148,  1144.— 
Notice  of  sale  at  court-house  which  has  been  destroyed,  §  1145. 

§  1141.  A  sale  under  a  power  in  a  deed  not  made  in  conformity  with  the  terms  prescribed 
by  the  general  law  is  void.    Shillaber  o.  Robinson,  §g  1140-1148. 

g  1142,  A  requirement  in  a  deed  of  trust  that  sixty  days'  notice  shall  be  given  in  newspapers 
published  in  Richmond,  Virginia,  and  in  the  city  of  New  York,  must  be  fully  complied  with  to 
effect  a  valid  sale ;  and  the  fact  that  the  mortgagee  was  in  Virginia,  where  the  land  was  situ- 
ated, and  communication  with  New  York  was  prohibited  on  account  of  the  pending  war,  is 
no  excuse  for  failure  to  publish  the  notice  as  required.  The  publication  of  the  notice  accord- 
ing to  the  requirement  in  the  deed  was  a  condition  precedent  to  a  valid  sale,  and  the  sale  made 
without  such  publication  is  a  nullity.     Bigler  v.  Waller,  §§  1149-1152. 

^  114S.  A  notice  of  sale  by  a  trustee  of  a  deed  of  trust  need  only  to  be  certain  to  a  common 
and  reasonable  intent     Newman  v,  Jackson,  §§  1163,  1154. 

g  1144.  Thus  a  notice  describing  the  premises  as  being  in  *' Peter,  Beatty,  Tluelkeld  and 
Deakins' "  addition  to  Georgetown,  and  also  a  "  lot  No.  99,  fronting  sixty  feet  on  Fayette 
street,  and  one  hundred  and  twenty  on  Second  street,*'  is  sufficiently  accurate,  although  the 
premises  are  in  fact  in  Threlkeld's  addition.     Ibid» 

%  1145.  A  sale  under  a  trust  deed,  made  at  the  site  of  the  door  of  the  court-house  after  its 
destruction  by  fire,  cannot  be  objected  to  as  irregular  after  such  sale  has  been  had,  and  a  deed 
{^ven,  in  which  it  is  recited  that  the  sale  was  in  due  form,  and  according  to  the  terms  of  the 
deed.  A  subsequent  purchaser  is  not  bound  to  look  beyond  the  recitals  of  such  deed.  Long 
r.BogexB,^ll^,  1166. 
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SHILLABER  v.  ROBINSON. 
(7  Otto,  69-79.     1877.) 

Appeal  from  U.  S.  Circuit  Court,  Eastern  District  of  New  York. 

Statement  of  Facts. —  In  n  suit  in  Illinois  for  specific  performance  of  a  con- 
tract for  the  sale  of  land  in  that  state  by  Shillabor  to  Robinson,  in  part  pay- 
ment for  which  Robinson  was  to  convey  to  Shillaber  three  parcels  of  land  in 
New  York,  situate  in  three  diflPeront  counties,  there  was  a  decree  establishing 
an  indebtedness  of  Shillaber  to  Robinson,  and  ordering  that  on  the  payment 
of  this,  Robinson  should  convey  to  Shillaber  the  land  in  New  York.  It  also 
provided  that  in  case  Shillaber  should  not  pay  the  debt  within  a  certain  time, 
Robinson  should  convey  the  lands  in  New  York  to  one  Noble,  in  trust,  to  sell 
the  same  after  giving  such  notice  as  might  be  usual  or  provided  by  law  in  said 
state;  and  out  of  the  proceeds  pay  to  Robinson  the  amount  due  him.  Shilla- 
ber not  paying  the  money  as  ordered,  Robinson  made  the  deed  of  trust  to 
Noble  in  accordance  with  the  decree;  and  Noble  sold  the  land,  after  giving 
notice  by  publication  once  a  week  for  six  weeks  successively  in  a  newspaper 
published  in  one  of  the  three  counties,  and  made  conveyance  to  a  person  who 
bought  for  the  benefit  of  Robinson.  Neither  the  deed  to  Noble  nor  that  from 
him  was  recorded.  The  statutes  of  New  York  then  provided  for  notice  by 
publication  once  a  week  for  twelve  weeks  successively  in  a  newspaper  published 
in  the  county  where  the  premises  are  situated.  Some  years  afterwards,  Sbil- 
laber's  heir  brought  suit  against  Robinson,  who  had  in  the  mean  time  sold  the 
lands  for  a  sum  much  exceeding  his  claim  against  Shillaber,  requiring  him  to 
account  for  their  value. 

Opinion  by  Mr.  Justice  Miller. 

The  principal,  in  fact  the  only,  defense  which  merits  any  consideration  ia 
this  case,  is  that  by  the  trust  deed  which  Robinson  made  to  Noble  under  the 
decree  of  the  court,  and  by  the  sale  which  Noble  made  in  conformity  to  the 
terms  of  the  decree,  and  of  that  deed,  Shillaber's  rights  were  completely  di- 
vested in  the  land ;  and  since  it  did  not  bring,  at  that  sale,  as  much  money  as 
was  due  to  Robinson,  which,  by  the  terms  of  both  the  decree  and  the  deed  of 
trust,  was  to  be  paid  to  him  out  of  the  proceeds  of  that  sale,  nothing  was  left 
for  Shillaber  in  the  matter.  The  decree  in  the  Illinois  suit,  in  which  Theodore 
Shillaber  had  appeared  after  his  father's  death,  is  binding  and 'conclusive  on 
both  parties.  The  deed  of  trust  made  by  Robinson  to  Noble  is  in  accordance 
with  the  decree,  and  conferred  an  authority  on  him  to  sell  the  land.  The  pur- 
pose of  this  sale,  as  expressed  in  the  deed  of  trust  and  the  decree,  was  to  pay 
to  Robinson  the  $4,249.58,  which  was  a  first  lien  on  the  land,  and  the  balance 
into  the  court,  for  the  use  of  Shillaber. 

Much  discussion  has  been  had  in  the  case  as  to  the  nature  of  the  conyeyance 
to  Noble,  one  party  insisting  that  it  is  a  simple  mortgage  with  power  of  sale, 
and  the  other  that  it  is,  under  the  statutes  of  New  York,  the  creation  of  a  valid 
trust  in  lands.  The  point  of  this  discussion  is  found  in  the  question  whether 
the  sale  by  Noble,  under  that  instrument,  was  valid  or  was  void.  The  counsel 
of  defendant  insists  that  Noble  became  vested  with  a  perfect  title  to  the  land 
by  the  deed  of  Robinson,  and  that  his  sale  and  conveyance  are  valid  whether 
he  pursued  the  direction  of  the  deed  in  regard  to  advertising  or  not;  and  that, 
if  any  such  advertising  were  necessary,  there  was  no  usual  notice,  nor  any  pro- 
vided by  law,  for  such  sales  in  the  state  of  New  York.  It  is  shown  by  the 
evidence  that  Noble  did  publish  a  notice  that  the  three  pieces  of  land  in  the 

884 


POWER  OF  SALE.— NOTICE  OF  SALE.  §§1146,1147. 

three  different  cooDties  woald  be  sold  on  a  day  mentioned,  at  Montague  Hall, 
in  the  city  of  Brooklyn.  This  notice  was  published,  for  six  weeks  preceding 
the  day  appointed  for  the  sale,  in  the  "Brooklyn  Standard,*'  a  weekly  paper 
printed  in  Kings  county.  But  the  statutes  of  New  York,  then  in  force,  pro- 
scribed publication  of  such  notice  for  twelve  weeks  successively  before  the  sale. 

§  1146.  A  sale  made  under  a  poioer  in  a  deed  ia  void  if  not  made  in  canr 
fcrmity  toith  the  terms  prescribed  by  the  general  law. 

If  the  instrument  under  which  Noble  acted  is  a  mortgage  with  power  of  sale, 
it  is  beyond  dispute  that  the  sale  is  void,  because  it  was  not  made  in  conformity 
with  the  terms  on  which  alone  he  was  authorized  to  sell.  That  the  sale,  under 
soch  circumstances,  is  void,  is  too  well  e^blished  to  admit  of  controversy. 
We  refer  specially  to  the  recent  case  in  this  court  of  Bigler  v.  Waller,  14  Wall., 
302  (§§  1149-52,  infra).  The  list  of  authorities  cited  by  the  appellant  are  to 
the  same  effect. 

§11 47.  A  deed  with  a  power  of  sale  is  in  equity  a  mortgage^  if  there  is  any 
right  to  redeem. 

Without  entering  into  the  argument  of  the  question  whether  the  instrument 
under  which  Noble  acted  is  in  all  respects  a  mortgage,  the  case  of  Lawrence  v. 
Farmers'  Loan  &  Trust  Co.,  13  N.  Y.,  200,  shows  that  it  is  an  instrument 
which,  for  the  purposes  of  the  sale  under  the  power  which  it  contains,  comes 
under  the  provisions  of  the  statute  we  have  cited  as  regards  publication  of  no- 
tice. It  also  decides  that  a  sale  made  without  such  notice  is  void.  It  is  the 
well-settled  doctrine  of  courts  of  equity  that  a  conveyance  of  land,  for  the 
purpose  of  securing  payment  of  a  sum  of .  money,  is  a  mortgage,  if  it  leaves  a 
right  to  redeem  upon  payment  of  the  debt.  If  there  is  no  power  of  sale,  the 
equity  of  redemption  remains  until  it  is  foreclosed  by  a  suit  ii)  chancery,  or  by 
some  other  mode  recognized  by  law.  If  there  is  a  power  of  sale,  whether  in 
the  creditor  or  in  some  third  person  to  whom  the  conveyance  is  made  for  that 
^rpose,  it  is  still  in  effect  a  mortgage,  though  in  form  a  deed  of  trust,  and 
may  be  foreclosed  by  sale  in  pursuance  of  the  terms  in  which  the  power  is  con- 
ferred, or  by  suit  in  chancery.  These  instruments  generally  give  specific  direc- 
tions regarding  the  notice  to  be  given,  and  of  the  time,  place  and  terms  of  the 
sale.  In  some  states  the  statute  prescribes  the  manner  of  giving  this  notice, 
and  in  such  case  it  must  be  complied  with.  In  either  case,  the  validity  of  the 
sale  being  wholly  dependent  on  the  power  conferred  by  the  instrument,  a  strict 
compliance  with  its  terms  is  essential. 

If  this  is  not  a  mortgage  to  which  the  notice  of  the  New  York  statute  is  ap- 
plicable, we  do  not  see  that  the  defendant's  position  is  improved  by  that  circum- 
stance; for  there  is,  then,  no  provision  for  a  sale  or  foreclosure  of  the  equity  of 
SbiUaber,  but  by  a  decree  of  an  equity  court.  This  has  never  been  had,  and 
it  still  remains  that  there  has  been  no  valid  execution  of  the  trust  reposed  in 
Xoble  by  the  deed.  If  the  matter  had  remained  in  this  condition,  Shillaber 
would,  on  payment  to  Bobinson  of  the  $4,249.58,  with  interest,  have  had  a 
right,  enforceable  in  this  suit,  to  have  a  conveyance  of  the  New  York  land  by 
Noble  to  him.  But  neither  the  conveyance  by  Bobinson,  which  remained  an 
escrow,  nor  that  to  Noble,  was  ever  placed  on  record;  and  Bobinson,  in  whom, 
according  to  the  records  of  the  proper  counties  in  New  York,  the  title  still  re- 
mained, sold  all  these  lands  to  persons  who,  as  innocent  purchasers  for  a  valu- 
able consideration,  now  hold  them  by  a  good  title.  This  title  is  equally  beyond 
the  reach  of  Bobinson,  of  Shillaber,  and  of  the  court.  Indeed,  although 
Bobinson  alleges  in  his  answer  that  the  purchase  of  John  A.  Bobinson  was 
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made' for  hh  benefit  he  secnid  to  have  attached  ho  importance  to  it;  for  be 
does  not  aver  that  John  A.  Robinson  eTer  conveyed  to  him,  nor  does  be,  while 
giving  copies  df  all  the  deeds  on  which  he  relics,  inclading  the  deed  to  John 
A.  Robinson)  show  any  evidence  of  a  conveyance  from  John  A.  Robinson  to  hira. 

§  11 4S.  A  party  holding  the  strict  legal  title,  adling  land  without  dne  at»- 
thorityy  muit  aoeount  for  its  proceeds  to  ike  holder  of  the  equity  of  redemption. 

The  defendant,  therefore,  when  he  sold  and  conveyed  this  land  to  the  parties 
who  now  hold  it  under  him,  did  it  in  violation  of  the  rights  of  Shillaber,  as 
settled  by  the  Illinois  decree.  By  that  decree,  Robinson  had  no  right  to  sell. 
By  the  oonreyance  made  to  Noble  ntider  that  decree,  he  had  nothing  left  in 
the  New  York  lands  but  a  lien  for  his  $4,24:9.58.  The  sale  by  Noble  was  void, 
and  conferred  no  rights  on  Robinson  whatever.  His  belief  in  its  validity  did 
not  change  the  matten  By  availing  himself  of  the  title  which  was  in  him 
originally,  and  which  appeared  by  the  records  to  be  there,  yet  he  sold  the  lands 
for  twice  as  much  as  his  lien  and  received  the  money.  That  he  mast  accoont 
•to  Shillaber  in  some  way  is  too  plain  for  argument.  If  Shillaber  could,  by 
Joying  his  debt  to  Robineon,  redeem  the  lands  from  their  present  holders,  it  is 
the  relief  which  he  would  prefer,  and  to  which  as  against  Robinson  be  woald 
be  entitled.  But  Robinson  has  put  this  out  of  his  power  by  a  wrongful  sale  and 
conveyance  to  innocent  purchasers.  There  is  no  evidence  to  show  that  the 
lands  are  now  worth  any  more  than  Robinson  sold  them  for;  no  evidence  that 
they  were  worth  more  when  he  sold  them.  His  answer  gives  the  precise  sum 
received  by  hira  for  each  parcel  of  land,  and  the  date  when  he  received  it.  He 
probably  believed  the  land  was  his  own  when  he  sold  it;  but,  as  we  have  seen, 
he  must  be  considered  as  holding  such  title  as  he  had  in  trust,  first  for  his  own 
debt  due  from  Shillaber,  and  the  remainder  for  the  use  of  Shillaber.  Treating 
him  then  as  trustee,  he  must  account  for  the  money  received  for  the  lands  ac- 
cording to  the  trusts  on  which  he  held  them.  The  decree  of  the  circuit  court 
dismissing  Shillaber's  bill  must  be  reversed  and  the  case  remanded  to  that 
oo»rt  with  instructions  to  render  a  decree  on  the  basis  of  charging  Robinson 
with  the  sums  received  by  him  for  the  lands  and  Interest  thereon  until  the  day 
of  the  decree^  deducting  therefrom  the  sum  found  due  hira  from  Shillaber  by 
the  Illinois  decree,  with  interest  to  the  same  time,  and  rendering  a  decree,  for 
the  difference  in  favor  of  Shillaber  against  Robinson,  with  costs;  and  it  is  so 
ordered. 

BIGLEB  V.  WALLER 
(14  Wallace,  297-808.     1871.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Virginia. 

StATEMBNT  OF  Facts. — ^Wallcr,  on  May  10, 1858,  in  pursuance  of  an  executory 
agreement,  dated  April  2,  1S53,  the  important  clause  of  which  is  recited  in  tbe 
opinion,  conveyed  certain  lands  to  Bigler,  who  gave  his  bond  for  a  balance  of 
the  purchase  money  and  took  possession.  A  mortgage  of  the  land  was  made 
to  Saunders  in  June,  1853,  to  secure  conditions  of  the  bond.  Its  effect  ap- 
pears in  the  opinion.  The  executory  agreement  was  in  no  manner  incorporated 
in  the  bond  or  mortgage.  Bigler  improved  the  property,  and  in  1854  wanted 
to  sell  certain  parts,  but  Waller  refused  to  allow  this.  Up  to  May  10,  1861, 
Bigler  performed  his  agreement.  War  now  broke  out,  and  Bigler  being  in  the 
north  tbe  rebel  army  took  possession  of  the  lands  and  devastated  them.  In 
1862  a  sale  of  this  land,  without  conforming  to  requisites  of  the  mortgage,  was 
made  by  Saunders  to  Waller  for  $17,000,  canceling  the  bond,  on  which  $13,000 
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>  then  dae  from  Bigler.  Waller  was  not  present  nor  did  he  approve  of  the 
mill  worked  by  the  rebel  army.  Nothing  further  was  shown  of  Waller's  pos- 
fiessioo,  and,  in  fact,  he  had  received  no  rents  or  profits  after  his  purchase* 
Waller  insti toted  mvt  for  $13,000,  but  afterwards  dismissed  the  same  before  the 
hearing  of  Bigler's  case.  Uigler  filed  a  bill  in  equity,  setting  out  the  foregoing 
facts,  and  charged  Waller  with  the  rents,  etc.,  and  the  balance  due  to  Saunders 
on  bis  purchase  in  1862  over  and  above  the  amount  due  on  Bigler's  bond.  The 
bill  charged  that  Saunders,  with  Walleri  was  about  to  fraudulently  resell  the 
property,  and  that  Waller  was  insolvent.  The  bill  was  revived  against  the  ad- 
ministrator of  Waller  on  the  latter's  death,  and  Saunders  dying,  Cabell  was 
appointed  in  his  place.  An  injunction  was  asked  to  prevent  a  resale  and  assign- 
ment  of  Waller's  interest  in  Bigler's  bond  during  the  pendency  of  Waller's  suit 
for  $13,000,  or  until  a  master  in  chancery  might  examine  the  matters  in  dispute 
and  take  an  account.  The  bill  further  prayed  all  deeds  in  possession  of  de- 
fendant relating  to  the  sales  should  be  delivered  up.  There  was  also  a  prayer 
for  general  relief.  Waller  denied  the  bill.  The  court  overruled  the  report  of 
the  master  and  held  Bigler  liable  to  pay  his  bond  in  coin,  and  was  entitled  to 
recover  only  a  small  sum  from  Waller  for  damages  paid  by  the  rebel  govern- 
ment.   Bigler  appealed.    The  remainder  of  the  case  is  stated  in  the  opinion. 

Opinion  by  Mr.  Justiob  Stbong. 

The  complainant  insists  that  the  circuit  court  erred  in  assuming  that  the  sale 
which  was  made  by  Saunders  in  1862  was  a  nullity,  and  that  the  property  re- 
mained the  complainant's  notwithstanding.  This  position  is  taken  in  order 
that  it  may  be  inferred  the  residue  of  complainant's  bond  for  the  purchase 
money  was  satisfied  by  a  sale  under  the  trust,  and  that  Waller  has  not  only 
been  thus  paid  but  that  he  is  accountable  for  the  excess  of  his  bid  at  that  sale 
above  the  amount  then  due  him  by  virtue  of  the  bond.  The  position  is  cer- 
tainly a  strange  one.  It  is  directly  in  conflict  with  the  law  of  the  case  and 
with  the  complainant's  bill.  By  the  deed  of  trust  it  was  stipulated  that  in  case 
of  a  sale  the  trustee  should  give  sixty  days'  notice  in  newspapers  in  Eichmond 
and  in  the  city  of  New  York.  To  a  valid  execution  of  the  power  of  sale  such 
notice  was  indispensable,  and  a  sale  without  it  of  course  conveyed  no  title.  It 
is  not  pretended  that  such  notice  was  given.  On  the  contrary,  the  bill  charges 
that  it  was  not,  and  to  this  the  answer  of  Waller  makes  no  denial ;  while  the 
answer  of  Saunders  expressly  admits  that  there  was  no  advertisement  in  a  New 
York  paper,  giving  as  a  reason  for  the  failure  thus  to  advertise  that  communi- 
cation with  the  northern  states  was  then  prohibited. 

§  1 149*  Where  a  condition  precedent  to  a  sale  under  a  morigo/ge^  euch  aepviJh 
Hiking  a  noHoe,  is  not  performed  tlie  sale  is  a  nullity. 

The  fact  that  the  sale  was  made  without  the  requisite  notice  is  then  an 
established  fact,  and  the  inevitable  inference  is  that  the  sale  was  inoperative  to 
divest  the  ownership  of  the  complainant.  Without  confirmation  by  him  it  was 
a  mere  nullity,  disturbing  no  right  and  conferring  none.  But  if  this  were  not 
so,  the  theory  of  the  complainant's  bill  is  that  his  title  was  not  divested.  It 
charges  that  the  necessary  notice  was  not  given.  It  complains  that  possession 
was  taken  by  Waller  after  the  sale,  that  he  received  the  rents,  issues  and  profits 
down  to  1865,  received  compensation  for  injuries  done  to  the  improvements  by 
the  Confederate  military  forces,  and  it  asserts  that  Waller  is  accountable  to  tho 
complainant  for  such  possession,  rents  and  profits,  as  well  as  for  the  compensa- 
tion be  obtained.  All  this  is  utterly  inconsistent  with  the  assertion  that  the 
sale  was  effectnal  to  change  the  title.    But  this  is  not  alL    There  is  much  more 
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in  the  bill  that  asserts  continued  ownership  of  the  complainant,  and  the  in- 
validity of  the  sale  made  in  1862.  The  averment  that  the  trustee  is  about  to 
sell  the  lands  again  under  the  trust  deed,  and  the  charge  that  the  sale  will  be 
conducted  in  such  a  partial  and  unjust  manner  as  to  cheat  and  defraud  the 
complainant,  are  full  of  meaning.  So  is  the  prayer  for  an  injunction  against 
another  sale,  and  the  prayer  for  the  delivery  over  of  the  deeds.  In  view  of  all 
this  it  is  impossible  for  the  complainant  to  maintain  now  that  the  attempted 
foreclosure  in  1862  was  not  a  nullity,  ineffective  to  transfer  his  right  to  Waller. 
Even  if  he  could  have  affirmed  the  sale,  he  has  precluded  himself  from  doing 
80,  and  has  left  nothing  for  the  court  but  to  adjudicate  upon  the  case  as  he  has 
made  it.    There  has  then  been  no  actual  payment  of  the  bond. 

§  1 1 50,  A  faUe  claim  of  title  t>,  of  itself y  insufficient  to  render  one  liable  for 
rents  and  profits. 

The  next  inquiry  is  whether  Waller  is  chargeable  with  the  rents,  issues  and 
profits  of  the  property  from  the  1st  of  April,  1862,  when  the  sale  was  made, 
until  the  spring  of  1865,  when  the  complainant  returned  to  the  land  and  re- 
sumed actual  possession.  This,  of  course,  assumes  that  the  sale  had  no  validity, 
for  if  it  worked  a  foreclosure  of  the  complainant's  equity,  if  it  vested  the  title 
in  Waller,  there  can  be  no  pretense  that  be  is  liable  for  subsequently  accruing 
rents  and  profits.  It  is  only  while  he  can  be  considered  as  holdmg  the  posses- 
sion in  trust  for  the  mortgagor  that  he  can  be  called  to  account  Had  he  en- 
tered in  pursuance  of  his  purchase,  claiming  title  in  himself  by  virtue  thereof, 
he  would  doubtless  be  chargeable  as  a  trustee,  though  the  purchase  was  wholly 
void ;  and  it  may  be  conceded,  if  he  had  taken  actual  possession  without  claim 
of  right,  that  he  might  be  treated  as  such.  But  actual  occupation  of  the  mort- 
gaged premises  is  indispensable  to  the  existence  of  such  a  liability.  It  is  the  en- 
joyment of  the  property,  or  the  pernancy  of  its  profits,  that  raises  the  trust.  A 
false  claim  of  title  is,  of  itself,  insufficient  The  difficulty  of  the  complainant^s 
case  is,  there  is  no  proof  that  Waller  was  in  actual  possession,  or  even  that  he 
was  on  the  land  at  all,  from  the  time  of  the  sale  until  this  bill  was  filed,  or  that 
he  ever  received  any  of  its  rents,  issues  or  profits.  There  is  a  total  failure 
of  any  such  evidence.  The  most  that  can  be  alleged  is,  that  he  claimed  some- 
times to  be  the  owner  without  ever  enjoying  any  of  the  rights  of  ownership. 
It  is  proved  that  he  had  possession  neither  of  the  personalty  nor  of  the  realty. 
Equally  unsustained  is  the  claim  that  Waller  is  responsible  for  the  waste  com- 
mitted upon  the  land  and  the  destruction  of  improvements.  The  property  was 
greatly  injured  between  1861  and  1865,  during  the  existence  of  the  civil  war, 
but  the  evidence  wholly  fails  to  show  that  the  injury  was  caused  by  any  act  of 
the  defendant's.  It  was  done  by  the  Confederate  military  forces  in  Waller's 
absence,  and,  so  far  as  it  appears,  without  his  knowledge. 
<  It  is  further  insisted,  on  behalf  of  the  complainant,  that  the  circuit  court 
erred  in  refusing  to  allow  him  a  credit  for  damages  which,  it  is  alleged,  he  sus- 
tained in  consequence  of  a  refusal  by  Waller  to  release  portions  of  the  land 
from  the  operation  of  the  deed  of  trust  in  order  to  enable  him  to  sell  them. 
This  claim  is  founded  upon  the  clause  in  an  executory  agreement  between  the 
parties,  dated  April  2,  1853,  by  which  it  was  stipulated  that  Waller  would 
allow  Bigler  to  sell  such  portions  of  the  land  as,  from  time  to  time,  he  might 
see  fit,  Bigler  paying  over  such  proceeds  of  the  sales  as  would  afford  ample 
security  for  the  residue  of  the  debt  due  for  the  purchase  money  of  the  land. 
The  deed  for  the  land  from  Waller  to  Bigler  was,  however,  not  made  until  the 
10th  of  May,  1853,  and  probably  not  delivered  until  the  22d  of  June  next  fol- 


POWER  OF  SALE.— NOTICE  OF  SALE.  §§1151,1152. 

lowing,  when  the  deed  of  trust  was  executed.  Neither  the  deed  nor  the  deed 
of  trust  contains  any  such  stipulation  for  releases  as  is  contained  in  the  agree- 
ment of  April  2d,  and  it  might  perhaps  be  maintained  that  the  agreement 
was  subsequently  changed,  or  merged  ia  the  after-executed  contracts.  But, 
assuming  that  it  was  not,  what  is  the  evidence  of  the  breach  of  the  agree- 
ment! It  does  appear  that,  in  1853  or  1854,  the  complainant  had  offers  to  pur- 
chase some  parts  of  the  land  situated  ia  the  heart  of  it;  that  he  applied  to 
Waller  for  releases,  and  that  they  were  refused.  But  it  does  not  clearly  ap- 
pear that  those  lots  thus  located  could  have  been  sold  without  so  impairing 
the  value  of  the  remainder  as  to  leave  it  less  than  ample  security  for  the 
payment  of  the  residue  of  the  debt.  Applications  were  afterwards  made  for 
releases  of  other  and  larger  portions  differently  situated,  and  the  releases 
were  gi^en.  That  those  first  asked  were  not  given,  when  only  one-sixth  of  the 
purchase  money  of  the  whole  property  had  been  paid,  ought  not  to  be  regarded 
as  a  violation  of  the  agreement  without  very  clear  evidence  that  Waller  know 
they  could  have  been  given  with  entire  safety.  Besides,  it  does  not  distinctly 
appear  that  the  complainant  was  injured  by  the  refusal,  or  that  he  ever  claimed 
compensation  for  it  until  this  bill  was  filed.  From  year  to  year,  down  to  1860, 
and  including  that  year,  he  paid  the  annual  instalments  of  the  purchase  money 
called  for  by  his  contract  without  claiming  any  deduction  — a  course  of  conduct 
inconsistent  with  the  existence  of  any  just  claim  to  compensation  for  a  prior 
breach  of  his  creditor's  engagement.  There  is,  then,  no  sufficient  reason  for 
the  allowance  of  a  credit  on  his  bond  in  consequence  of  Waller's  refusal  to 
execute  releases. 

§  1151.  Wliere  persona  are  not  made  parties  to  a  suitj  tlie  decree  therein  canr 
not  affect  them. 

It  is  further  objected  to  the  decree  of  the  circuit  court*  that  it  does  not  direct 
a  conveyance  by  the  heirs  of  Waller  to  the  complainant.  His  heirs  were  not 
called  in,  and  they  are  no  parties.  Ko  decree  could,  therefore,  have  been  made 
against  them ;  nor  was  any  necessary.  If,  by  the  conveyance  of  Saunders  to 
Waller  in  1862,  and  his  subsequent  death,  the  legal  title  was  cast  upon  Waller's 
heirs,  it  was  only  a  naked  legal  right,  which  they  may  be  compelled  to  sur- 
render whenever  the  purposes  of  the  trust  shall  be  accomplished  —  when  the 
debt  secured  by  the  deed  of  trust  shall  be  paid.  Besides,  Saunders,  the  trustee, 
has  also  died,  and  a  new  trustee  has  been  appointed  clothed  with  all  the  rights, 
duties  and  responsibilities  of  the  trustee  named  in  the  deed.  It  is,  however, 
easy  to  protect  the  complainant  against  any  outstanding  title  in  the  heirs  of 
Waller  by  staying  the  execution  of  any  decree  until  those  heirs  shall  have  con- 
veyed to  Henry  Coalter  Cabell,  the  new  trustee,  all  the  interest,  if  any,  con- 
veyed to  their  father  by  the  deed  of  Saunders  to  him,  to  be  held  by  Cabell 
under  and  subject  to  the  trust  declared  in  the  deed  of  trust  to  Saunders.  Such 
an  order  the  circuit  court  may  properly  make. 

§  1162.  In  view  of  Knox  v.  Zeej  12  WalLy  Ji57^  decree  of  payment  of  a  debt 
in  United  States  coin  is  erroneous. 

There  remains  to  be  considered  but  one  other  objection  made  to  the  decree. 
It  is  that  the  sum  found  by  the  account  due  to  the  administrator  of  Waller 
was  decreed  to  be  paid  in  United  States  coin.  In  view  of  the  ruling  of  this 
court  in  Enox  v.  Lee  and  Parker  v.  Davis,  Legal  Tender  Cases,  12  Wall.,  457, 
this  was  erroneous,  and  for  this  cause  alone  the  decree  must  be  reversed.  De- 
cree reversed,  and  the  cause  remanded  with  directions  to  proceed  to  an  amended 
decree  in  accordance  with  the  foregoing  opinion. 
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NEWMAN  V.  JACKSON. 
(12  Wheaton,  670-574.    1827.) 

Opinion  by  Mr.  Justice  Trimble. 

Statement  of  Factb. —  This  is  an  action  of  ejectment,  brought  to  recover 
lot  No.  99,  in  Threlkeld's  addition  to  Georgetown,  with  the  improvements 
thereon,  fronting  sixty  feet  on  Fayette  street  and  one  hundred  and  twenty  feet 
on  Second  street  The  plaintiff  in  error  was  tenant  in  possession  of  the  prem- 
ises, appeared  to  the  action,  and,  upon  entering  into  the  common  consent  rule, 
was  admitted  to  defend  and  pleaded  not  guilty,  upon  which  issue  was  joined. 
Upon  the  trial  in  the  court  below,  the  plaintiff  gave  in  evidence  a  deed  from 
John  W.  Bronaugh  to  Thomas  G.  Moncnre,  conveying  to  him  in  trust,  for  the 
payment  of  certain  enumerated  creditors:  "A  lot  on  Fayette  street  and  Sec- 
ond street,  in  Georgetown,  fronting  sixty  feet  on  Fayette  street  and  one  hun- 
dred and  twenty  feet  on  Second  street,  with  the  buildings,  improvements  and 
privileges,"  in  trust,  to  secure  the  payment  of  the  enumerated  debts  within 
thirty  days;  and,  if  not  then  paid,  the  property  conveyed  in  trust  to  be  sold, 
"after  a  week's  notice  in  the  Messenger,"  etc.  The  plaintiff  gave  in  evidence 
the  notice  published  in  the  Messenger,  under  and  in  pursuance  of  which  the 
property  was  sold  at  public  auction,  in  these  words,  to  wit: 

*^By  virtue  of  a  deed  of  trust  to  the  subscriber,  for  the  securing  certain 
moneys  therein  mentioned,  will  be  exposed  to  public  sale,  on  Thursday,  the  4th 
of  March  next,  for  ready  money,  the  following  described  property,  namely,  lot 
No.  99,  in  Peter,  Beatty,  Threlkeld  and  Deakins'  addition  to  Georgetown, 
fronting  sixty  feet  on  Fayette  street  and  one  hundred  and  twenty  feet  on  Sec- 
ond street,  with  a  two-story  brick  dwelling-house,  in  excellent  repair,  thereon. 
The  sale  to  take  place  on  the  premises. 

"Thomas  G.  Moncure,  Trustee. 

"  The  above  sale  postponed  until  the  4th  day  of  May  next,  when  it  will  cer- 
tainly take  place.  March  SJ^  18J9J^ 

The  plaintiff  proved  that  the  lot  conveyed  by  the  deed  of  trust  had  been 
sold  on  the  premises,  at  public  auction,  by  Moncure,  the  trustee,  on  the  day 
mentioned  in  the  notice,  and  that  Jackson  became  the  highest  bidder  and  pur- 
chaser;  and  the  plaintiff  gave  in  evidence  the  deed  of  conveyance  made  by  the 
trustee  to  Jackson,  for  lot  No.  99,  etc.,  in  pursuance  of  the  public  sale.  It  was 
proved  that  the  plaintiff  in  error  had  entered  upon  the  premises  as  tenant  to 
John  W.  Bronaugh,  and  that  he  was  in  possession  at  the  commencement  of  the 
suit;  and  the  town  plats  were  also  given  in  evidence.  A  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  as  to  the  law  arising  upon 
the  case,  and  the  court  below  thereupon  gave  judgment  for  the  plaintiff  in  that 
court. 

§  1153.  A  deed  of  trust  conveys  to  the  trustee  a  sufficient  title  to  enable  his 
alienee  to  recover  in  ejectment. 

It  is  contended  for  the  plaintiff  in  error  that  the  judgment  of  the  court 
below  is  erroneous  and  should  be  reversed :  1.  Because  no  valid  sale  could  be 
made  of  the  premises  in  question  without  the  aid  of  a  court  of  equity.  2.  Be- 
cause the  trustee's  "proceedings  were  irregular  and  no  title  passed  to  the  ap- 
pellee by  Moncure's  deed  of  the  14th  of  June,  1819." 

We  do  not  think  there  is  any  thing  in  the  first  ground  assumed  by  the 
counsel  for  the  plaintiff  in  error.  Whether  the  conveyance  from  Bronaugh  to 
Moncure  be  re^trded  as  a  mortgage,  as  contended  for  by  the  counsel,  or  as  a 
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ideed  of  trust  in  ibe  udn^l  and  teobnical  sense  of  the  term,  there  oan  be  no 
doubt  it  vested  in  Monoure  the  legal  title  to  the  premises;  and  his  conveyance 
of  the  premises  by  deed  to  the  appellee,  if  regularly  made,  most  necessarily  be 
regarded  in  ^  court  of  law  as  investing  the  appellee  with  the  legal  title.  How 
the  matter  might  be  regarded  by  a  court  of  equity  is  not  for  this  court  here  to 
say.  But  it  is  perfectly  clear  that  the  conveyance  of  the  trustee  was  a  suffi- 
/cient  title  at  law  to  enable  his  alienee  to  recover  in  the  action  of  ejectment, 
QDless  the  second  objection  is  maintainable. 

§  1 1 54,  A  notice  of  sale  by  a  trustee  of  a  deed  of  trust  need  only  to  be  eertetm 
io  a  earnmon  and  reasonaMe  extern. 

The  second  ground  of  argument  proceeds  upon  an  objection  to  the  notice  of 
sale.  It  turns  out,  upon  an  inspection  of  the  town  plats,  that  the  premises 
in  question  do  not  lie  in  ''  Peter,  Beatty,  Threlkeld  and  Beakins'  addition  to 
Oeoi^town,"  as  described  in  the  notice,  but  in  '^  Threlkeld's "  addition  to 
Geoi^etown.  And  this  mistake  in  the  description  of  the  premises,  it  is  insisted, 
wMly  vitiates  the  notice^  and  must  reoder  the  sale  made  under  it  void.  We 
think  the  objection  onght  not  to  be  sustained.  The  law  has  prescribed  no  pait* 
ticalar  form  for  a  notice  of  this  description.  It  is  sufficient  if  upon  the  whole 
matter  it  appears  calculated  reasonably  to  apprise  the  public  of  the  property 
intended  to  be  sold.  We  think  the  notice  sulBcieBt  for  that  purpose,  notwith- 
standing the  inaccuracy  of  describing  the  property  qs  being  in  ^^  Peter,  Beatty, 
Threlkeld  and  Deakins'  addition,"  instep  of  ''  Threlkeld's  addition."  It  could 
not  mislead  those  who  did  not  know  the  precise  limits  of  these  respective  addi* 
tions,  and  they  were  to  those  who  might  wish  to  purchase  of  so  little  conse- 
quence as  scarcely  to  form  a  subject  of  inquiry.  That  part  of  the  description^ 
all  must  have  known,  did  not  and  could  not  point  out  the  particular  lot  in* 
tended  to  be  sold.  That  could  only  be  arrived  at  by  the  more  certain  and 
specific  description  of  its  locality,  namely,  '<  lot  No.  99,  fronting  sixty  feet  oa 
Fayette  street  and  one  hundred  and  twenty  on  Second  street."  To  those 
who  knew  the  precise  limits  of  the  several  additions,  the  notice  furnished  npon 
its  face  not  only  sufficient  evidence  of  the  mistake,  but  a  sufficient  corrective  of 
that  mistake.  They  could  not  be  ignorant  that  Fayette  street  and  Sepond 
street  were  not  in  the  addition  described,  but  in  the  adjoining  addition,  in  the 
name  of  Threlkeld.  As  the  lot  is  described  as  fronting  sixty  feet  on  one  of 
those  streets  and  one  hundred  and  twenty  on  the  other,  it  must  have  been 
obvious  at  once  that  as  these  streets  crossed  each  other  at  right  angles,  and  the 
lots  were  laid  off  in  right-angled  parallelograms,  the  lot  intended  lay  in  the 
4Dgle  formed  by  these  two  streets.  The  streets  of  a  town  are  it^  pubhc  high- 
ways and  must  be  presumed  to  be  well  known  to  or  easily  found  by  all  those 
who  have  an  interest  in  knowing  them  or  inquiring  for  them.  Thsy  are,  in- 
deed, the  most  prominent  and  notorious  landmarks  and  guides  by  which  the 
lots  are  to  be  sought  for,  found  and  known. 

It  cannot  be  believed  that  any  one  wishing  to  find  or  know  lot  No.  99,  front- 
ing sixty  feet  on  Fayette  street  and  one  hundred  and  twenty  feet  on  Second 
street,  or  to  purchase,  could  be  for  one  moment  misguided  by  the  inaccurate 
and  palpably  mistaken  description  of  its  being  in  "  Peter,  Beatty,  Threlkeld 
and  Deakins'  addition."  Common  sense  would  dictate  to  every  one  who  read 
the  notice  that  the  less  important,  obscure  and  indefinite  part  of  the  description 
which,  whether  true  or  false,  did  not  fix  and  give  locality  to  the  lot  intended 
to  be  described,  ought  to  yield  to  that  palpable  and  notorious  description,  in 
reference  to  the  public  streets  and  highways  of  the  town,  which  g^ve  |t  posi- 
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tive  locality.  It  has  been  said  that  the  No.  99  did  not  appear  on  the  recorded 
plat  of  the  town,  upon  which  the  square  only  is  laid  down,  without  divisional 
lines  and  numbers  designating  the  lots  of  each  square ;  but  it  is  admitted  it 
was  numbered  on  the  plat  made  out  by  order  of  the  corporation  and  lodged 
with  the  register  but  not  recorded.  It  is  believed  no  purchaser  would  have 
ventured  to  buy  without  first  inspecting  the  title  deeds  and  both  the  plats. 
But  be  this  as  it  may,  and  even  if  any  should  have  been  so  careless  as  not  to 
examine  the  latter  plat,  still,  it  would  clearly  appear  from  the  recorded  plat 
that  the  lot  described  did  not  lie  in  the  addition  supposed  by  the  notice,  but  ia 
Threlkeld's  addition,  which  was  all  that  was  necessary  to  correct  the  mistake; 
and  it  would  also  appear  it  must  necessarily  lie  in  the  angle  made  by  Fayette 
street  and  Second  street.  A  purchaser  or  any  one  inclined  to  be  a  purchaser  of 
property  upon  those  streets  could  not  have  failed  to  have  ascertained  the  par- 
ticular lot  intended  by  the  notice. 

We  all  think  the  notice  was,  notwithstanding  the  mistake  in  part  of  the 
description,  certain  to  a  common  and  reasonable  extent^  and  that  is  sufficient. 
Judgment  affirmed,  with  costs. 

LONG  V.  ROGERS. 
(District  Court  for  Illmois:  6  BisseU,  416-419.     1875.) 

Statement  op  Facts. —  Proceeding  in  equity  to  set  aside  a  sale  had  under  a 
trust  deed  from  one  Eogers  to  King  on  the  grounds  specified  in  the  opinion  of 
the  court.  Eogers  borrowed-  $4,000  from  the  Equitable  Insurance  Company, 
of  which  plaintiff  is  the  assignee,  to  secure  the  payment  of  which  he  gave  a 
trust  deed  to  one  Montgomery.  At  that  time  a  prior  deed  of  trust  to  King 
was  outstanding.  In  January,  1872,  the  insurance  company  was  adjudicated  a 
bankrupt.  Prior  to  this,  however,  default  having  been  made  in  the  payment 
of  the  interest  on  the  $4,000  loan,  and  the  first  deed  of  trust  being  due  and 
unpaid,  the  property  was  advertised  for  sale  thereunder.  Before  the  latter 
could  be  had  the  court-house  at  which  the  sale  was  to  be  had  burned  down,  and 
the  property  was  readvertised  and  sold  upon  the  site  of  the  old  court-house 
door,  for  the  amount  of  the  trust  deed  and  costs,  to  one  Smith,  and  a  deed  to 
the  property  given  him  by  the  trustee.  A  short  time  after  this  Smith  borrowed 
$8,000  from  Trinity  College,  giving  the  latter  a  deed  of  trust  upon  this  prop- 
erty as  security;  he  parted  with  his  equity  of  redemption  subsequently  to  one 
Mcintosh,  who  is  a  defendant  herein. 

Opinion  by  Blodgett,  J. 

It  is  not  disputed  that  Long,  the  assignee,  did  hold  all  the  rights  which  the 
Equitable  Insurance  Company  held  by  virtue  of  the  Montgomery  trust  deed, 
which  was  the  second  one  given.  In, regard  to  the  first  point,  namely,  that  of 
fraudulent  combination  between  Rogers,  the  mortgagor,  and  Smith,  the  pur- 
chaser, and  Fisher,  the  holder  of  the  note,  I  do  not  think  the  evidence  sufficient 
to  sustain  the  allegation  or  entitle  the  party  to  relief  on  that  ground. 

§  1156.  Sale  tender  a  trust  deed,  made  at  the  imina  of  the  door  of  tha  eld 
court-hoxise. 

In  regard  to  the  second  point,  namely  that  the  sale  was  irregular  because,  it 
was  made  at  the  ruins  of  the  door  of  the  old  court-house,  I  am  inclined  to 
think  that  wouM  be  a  good  point  if  made  at  the  time  the  sale  took  place.  It 
would  be  good  ground  for  stopping  the  sale  before  rights  intervene,  but  I 
doubt  if  a  purchaser  would  be  absolutely  obliged  to  take  notice  that  the  court- 
house was  a  ruin.    Here  is  a  trust  deed  with  power  to  sell,  and  under  its  pro- 
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visions  a  sale  does  take  place,  and  a  deed  is  given,  in  which  it  is  recited  that 
the  sale  was  in  dae  form  and  according  to  the  terms  of  the  deed.  Under  that 
the  person  baying  is  clothed  with  a  title,  and  thereupon  he  sells  the  property 
to  another.  ^N'ow,  is  it  for  a  moment  to  be  supposed  that  the  other  is  obliged 
to  look  back  to  all  the  external  facts  connected  with  the  sale,  when  his  deed 
seems  perfectly  valid,  and  is  in  the  regular  form?  I  am  inclined  to  think  not, 
and  I  also  think  that  the  sale  was  made  in  pursuance  of  the  terms  of  the  trust 
deed. 

§  1156.  The  fact  that  a  subsequent  mortgagee  is  a  bankrupt  does  not  prevent  a 
sale  under  a  prior  mortgage. 

I  now  come  to  the  third  point,  namely,  that  the  sale  was  void  because  the 
Eqaitable  Insurance  Company  was  in  bankruptcy  at  the  time.  Now,  the  posi- 
tion of  the  company  was  simply  that  of  mortgagee  of  Rogers'  equity  of  re- 
demption. That  they  held  that  is  clear;  but  it  is  clear  also  that  he  had  the 
right  to  redeem  from  both  the  King  and  Montgomery  incumbrance  in  which 
the  insurance  company  was  interested.  Now,  it  has  been  held  in  several  in- 
stances that  when  a  bankrupt  was  the  owner  of  the  equity  of  redemption,  and 
foreclosnre  proceedings  were  instituted  after  the  bankruptcy,  or  an  attempt 
was  made  to  foreclose  by  a  sale  under  a  power  in  a  trust  deed,  that  the  pro- 
ceedings were  void  unless  made  with  leave  of  the  bankrupt  court.  Hutchings 
V.  Muzzy  Iron  Works,  6  Ch.  Leg.  N.,  26;  In  re  Bruckman,  7  N.  B.  R.,  421. 
In  this  case,  however,  the  company  did  not  hold  the  equity  of  redemption 
vested  in  Rogers.  The  only  interest  the  company  held  was  as  second  mort- 
gagee. King,  by  the  power  delegated  to  him  under  the  first  trust  deed,  was 
authorized  to  sell  upon  certain  contingencies.  These  contingencies  which  so 
authorized  him  to  sell  had  actually  arisen  and  happened,  and  accordingly  he 
proceeded  to,  and  did,  make  the  sale.  The  grantor  to  him  was  not  in  bank- 
ruptcy; he  was  capable  of  acting.  Rogers  was  capable  of  paying  off  the 
debt, —  at  least  nothing  has  been  proved  to  the  contrary;  and  consequently  he 
was  capable  of  acting.  Now  the  ground  upon  which  the  courts  have  gone  in 
the  qaestion  above  referred  to  is  that  the  grantor  could  not  pay  off  the  debt 
without  leave  of  the  court,  and  that  therefore  the  proceedings  were  void,  be- 
cause of  the  invalidity  of  the  bankrupt  to  act.  But  here,  in  this  case,  King 
was  not  bound  to  take  notice  of  the  fact  that  the  insurance  company  was  the 
holder.  I  am  inclined  to  think  that,  under  the  circumstances,  he  was  not 
bound  to  suppose  that  he  rested  under  any  disability,  and  there  was  no  privity 
of  contract  between  him  or  Fisher  and  the  bankrupt.  They  stood  in  no  rela- 
tion to  the  bankrupt,  and  had  no  right  to  take  notice  of  the  insurance  com- 
pany's position,  and,  inasmuch  as  there  was  no  such  privity  between  the 
parties,  I  do  not  think  the  sale  was  void.  Besides,  Trinity  College  and  Mcin- 
tosh had  advanced  large  sums  of  money  on  the  faith  of  their  titles  and  the 
validity  of  the  sale,  and  it  seems  to  me  that  it  would  be  going  a  great  ways  to 
set  aside  this  sale  to  the  detriment  of  innocent  holders.  The  bill  will  therefore 
be  dismissed. 

4.    Conduct  of  Sale. 

SumcART  —  When  trustee  ahould  sell  whole,  not  a  part,  g  1167.^  Acquiescence  in  conduct  of 
sale,  g  U6&.^SaU  for  cash  or  credit,  g§  1159,  1100.-^  Adjournment,  gg  1161,  1163.— JBe- 
eovery  of  deficiency  after  irregular  sale,  §  1163. 

S  11&7.  It  ia  not  the  duty  of  a  trustee  under  a  deed  of  trust  to  sell  part  of  the  mortgaged 
premiaes*  but  the  whole,  especially  when  it  consists  of  a  single  lot,  unless  there  is  an  express 
prorision  for  selling  a  part    Connolly  v.  Belt,  §§  1164-1169. 
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g  1158.  The  acquiescence  of  the  mortgagor  in  the  conduct  of  the  sale,  and  particularly  in 
the  terms  of  it,  will  cure  any  defect  in  this  respect  and  give  validity  to  it.  Where  the  mort- 
gagor was  present  at  the  sale,  and  made  no  objection  to  the  terms  and  conditions  of  it,  his 
acquiescence  was  held  to  conclude  him  from  making  objection  afterwards.  Markey  v.  Lang- 
ley,  15^  1170-1172. 

g  Hot).  When  the  mortgagee  is  expressly  authorized  to  sell  for  cash  or  on  credit,  he  may 
do  either  or  combine  both  in  the  sale,  and  although  the  terms  of  sale  provide  for  the  pay- 
ment of  one> third  of  the  purchase  money  in  cash,  and  the  balance  in  notes  secured  by  mort- 
gage upon  the  same  property,  it  is  competent  for  the  mortgagee  to  change  the  terms  after  the 
property  is  struck  off,  by  giving  credit  for  a  larger  portion  of  the  purchase  money.     IbUL 

i;  1160.  A  mortgagee,  being  authorized  to  sell  for  cash  or  for  credit,  sold  wholly  upon 
credit,  and  took  property  in  addition  to  that  covered  by  the  original  mortgage  as  security. 
On  account  of  a  great  depreciation  in  value  afterwards,  the  mortgagee  was  obliged  to  sdl 
the  property  again,  and  for  a  less  price ;  and  a  subsequent  incumbrancer  then  claimed  that 
the  mortgagee  should  be  charged  with  a  portion  of  the  nominal  proceeds  of  the  firat  sale  as 
•cash,  on  the  ground  that  he  was  not  justified  in  selling  for  credit  wholly.  It  was  held  that, 
having  authority  to  sell  in  this  way,  and  having  acted  at  the  time  in  good  faith  and  for  the 
benefit  of  all  concerned,  so  far  as  then  appeared,  he  could  not  be  held  responsible  for  the 
resulte.    Ibid. 

g  not.  If  a  trustee,  in  selling  under  a  trust  power,  finds  there  is  no  bidder  except  the  cred- 
itor,  or  only  sham  bidders,  he  should  adjourn  the  sale.    Fairfax  v,  Hopkins,  §§  1173,  1174. 

§  1162.  If  the  creditor  at  such  a  sale  has  bought  the  property  at  his  own  price  and  recov- 
ered judgmpnt  for  the  balance  of  his  debt,  equity  will  enjoin  its  collection  until  the  real  value 
of  the  land  is  found.    Ibid, 

§1163*  The  power  to  a  trustee  to  sell  by  public  auction,  after  a  certain  public  notioe  of  the 
time  and  place  of  sale,  includes  the  power  to  adjourn  the  sale,  in  the  exercise  of  a  sound  dis- 
cretion, in  order  to  obtain  a  fair  price  for  the  property.  He  may  adjourn  it  more  than  once, 
Richards  v.  Holmes,  S^  1175-1179. 

[NoTEa— See  gg  1180-1182.] 

CONNOLLY  V.  BELT. 
(Circuit  Court  for  District  of  Columbia:  5  Cranch,  C.  C,  405-409.    1888.) 

Opinion  by  Cbangh,  C.  J. 

Statement  of  Facts. —  The  bill  of  Owen  Connolly  states  that  he  purchased 
lot  No.  3,  in  square  No.  403,  in  Washington,  at  a  sale  naade  by  Raphael  Semmss 
under  a  deed  of  trust  from  Thomas  J.  Belt  to  the  said  Baphael  Seromes,  to 
secure  a  debt  due  to  John  Pickerell,  from  whom  Belt  had  purchased  the  lot. 
That  by  the  deed  of  trust,  it  was  the  duty  of  the  trustee,  in  a  certain  event, 
*^  to  sell  the  premises  at  public  auction,  after  giving  twenty  days'  notice,  at  sucii 
time  and  place,  and  upon  such  terms  and  conditions  as  the  said  trustee  shall 
deem  most  for  the  interest  of  all  parties  concerned  in  said  sale."  That  be  sold 
accordingly  with  the  assent  of  Belt,  who  promised  to  deliver  up  possession  of  the 
premises  to  the  plaintiff  on  the  1st  of  February  thereafter,  on  the  faith  of  which 
the  plaintiff  paid  the  purchase  money,  $1,620,  but  Belt  refused  to  deliver  up  the 
possession;  whereupon  the  plaintiff  brought  his  action  at  law  for  damages  for 
not  deliverincr  possession  according  to  his  promise;  and  also  an  ejectment,  in 
the  name  of  Raphael  Semmes,  the  trustee,  to  recover  the  possession.  That 
there  will  be  a  surplus  of  purchase  money  in  the  hands  of  the  trustee,  after 
paying  all  liens  and  expenses,  of  from  $360  to  $400,  payable  to  Belt.  The  bill 
suggests  his  insolvency,  and  prays  for  an  injunction  to  stay  that  surplus  in  the 
hands  of  the  trustee,  to  satisfy  the  damages  and  costs  which  the  plaintiff  may 
recover  in  his  action  at  law,  and  for  general  relief. 

§  1 1 64.  T/is  surplus  of  a  trust  fund^  proceeds  of  a  sale^  cannot  he  enjoined  in 
ilie  hands  of  the  trustee  to  answer  damages  unless  the  debtor  is  insolvent 

The  main  object  of  this  bill,  and  the  relief  prayed,  is  to  stay  the  surplus  in 
the  hands  of  the  trustee,  to  meet  those  damages  and  costs;  and  I  do  not  see 
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that  any  other  relief  can  be  granted  upon  the  bill ;  and  even  that  relief  de^ 
pends  Qpon  the  insolvency  of  Belt;  for  upon  no  other  ground  can  the  court  be 
justified  in  detaining  it  from  bim.  The  answer  of  Belt  positively  denies  bis 
insolvency;  and  this  answer,  being  responsive  to  the  allegation  of  the  bill, 
must  be  taken  to  be  true,  and  thus  takes  away  all  ground  of  relief.  Doctor 
Dawes,  indeed,  says  in  his  deposition  that  he  believes  that  the  pecuniary  cir- 
cumstances of  Beit  were  bad  at  the  time  of  the  sale.  He  had  two  small  judg- 
ments against  him,  which  were  unpaid.  But  this  evidence  is  not  sufficient  to 
rebut  the  positive  denial  in  the  answer.  The  answer,  it  is  true,  denies  the 
validity  of  the  sale,  because  made  for  less  than  the  price  limited  by  the  verbal 
agreement  at  the  time  of  sale.  But  this  is  unimportant,  as  the  plaintiff  does 
not  seek  to  have  his  purchase  confirmed.  His  complaint  is,  that  Belt  will  not 
surrender  the  possession;  but  for  this  be  has  sought  his  remedy  in  another 
forum,  in  a  court  of  law,  and  therefore  cannot  now  ask  it  in  equity.  If  the 
plaintiff  recovers  judgment  for  his  damages  and  costs  at  law,  the  law  is  com* 
petent  to  enforce  it.  The  only  equity  in  the  bill  is  the  supposed  insolvency  of 
Belt,  and  that  is  denied  in  the  answer,  and  not  supported  by  sufficient  evidence. 
I  think,  therefore,  that  this  bill  of  OonnoUy  against  Belt  and  Semmes  should 
be  dismissed. 

§  1 165.  A  responsive  afiswer  is  evideMe. 

The  cross-bill  of  Belt  t;.  Pickerell,  Sammes  and  Connotly  seeks  to  avoid  the 
sale  to  Connolly:  1.  Because  the  conditions  of  said  deed  of  trust  were  not 
complied  with, ''  inasmuch  as  the  property  was  not  offered  for  sale  at  such  time 
and  place,  and  upon  such  terms  and  conditions,  as  the  trustee  thought  most  ad- 
vantageous to  all  parties  concerned."  This  averment  is  directly  and  positively 
denied  by  the  answer  of  the  trustee,  and  this  denial,  being  responsive  to  the 
allegation  in  the  bill,  is  evidence. 

§  1 1 66.  It  is  the  duty  of  a  trustee  to  sell  the  ^^ premises  "  if  the  deed  so  re^ 
quireSy  not  apart  of  the  property. 

2.  Because  the  whole  lot  was  sold,  when  a  part  would  have  satisfied  this  in* 
cumbrance  of  Pickerell's,  and  although  be  was  requested  to  offer  the  corner 
division  of  the  lot  for  sale  to  satisfy  his  lien.  The  fact  that  a  proposition  was 
made  by  the  friends  of  Mr.  Belt  to  Mr.  Pickerell,  to  sell  only  a  part  of  the 
lot,  seems  to  be  supported;  and  also  that  a  sale  of  that  part  of  the  lot  would 
have  produced  money  enough  to  satisfy  the  claim  of  Mr.  Pickerell;  but  it  is 
evident  that  the  subsequent  incumbrancers  would  have  proceeded  against  the 
residue  of  the  lot  at  an  increased  expense;  and  it  is  very  doubtful  whether  it 
would  have  produced  as  good  a  price,  thus  divided,  as  if  sold  entire.  There 
was  no  obligation  upon  the  trustee  thus  to  divide  it;  nor  had  he  authority  so 
to  do,  without  the  consent  of  all  who  were  interested  in  the  property,  includ- 
ing the  subsequent  incumbrancers.  His  duty,  under  the  deed  of  trust,  was  to 
sell  "the  premises,"  not  a  part  of  the  premises.  The  case  of  Dolabigarre  v. 
Bosh,  2  Johns.,  490,  was  upon  a  common  mortgage,  and  one  of  the  questions 
was,  whether  the  court,  in  the  exercise  of  its  equitable  jurisdiction,  upon  the 
foreclosure  of  the  mortgage,  should  order  the  wiiole  of  the  mortgaged  prem- 
ises to  be  sold,  or  only  so  much  as  should  satisfy  the  mortgage  debt.  The 
premises  consisted  of  two  farms,  the  property  of  the  mortgagor,  and  sundry 
city  lots,  the  property  of  his  wife.  The  court  decided  that  it  was  not  "  a  mat- 
ter of  course  to  order  a  sale  of  all  the  mortgaged  premises."  ''That  there  can, 
perhaps,  be  no  general  rule  upon  the  subject;  each  case  must  depend  upon  its 
own  circumstances.''    Considering  that  a  sale  of  the  whole  of  the  mortgaged 
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premises  might  materially  injure  the  wife  of  the  mortgagor,  by  converting  her 
real  estate  into  personal,  whereby,  if  not  necessary  to  pay  the  debt,  it  would 
become  the  absolute  property  of  her  husband,  the  court  of  errors  reversed  the 
decree  for  the  sale  of  the  whole,  and  ordered  the  husband's  property  to  be  first 
sold;  and  if  that  should  not  be  sufficient,  then  so  much  of  the  wife's  as  shoald 
be  necessary. 

§  1 167.  Distinction  take?i  between  a  mortgage  and  a  deed  of  trust. 

The  present  case  is  not  that  of  a  common  mortgage,  but  a  deed  of  tmst, 
where  the  trustee  is  bound  to  pursue  his  powers  strictly ;  and  although  a  court 
of  equity  would  probably  sanction  a  sale  of  part  only,  yet  the  deed  of  trust  it- 
self authorizes  and  requires  the  trustee  to  sell  "the  premises;"  and  where 
there  was  a  contest  between  the  cestuie  que  trust  whether  he  should  sell  the 
whole,  or  a  part  only,  his  safest  course,  perhaps,  was  to  sell  the  whole,  especially 
as  it  consisted  of  a  single  lot.  His  refusal  to  yield  to  the  wishes  of  the  debtor 
in  that  respect,  contrary  to  those  of  the  creditor  and  subsequent  incumbrancers, 
cannot  make  the  sale  void  as  against  the  purchaser,  who  had  nothing  to  do 
with  that  question,  and  who  was  encouraged  to  bid  by  the  debtor  himself. 

3.  The  third  ground  for  avoiding  the  sale,  as  urged  by  Mr.  Belt  in  his  cross- 
bill,  is,  that  it  was  agreed  on  the  day  of  the  sale  that  the  property  should  not 
be  sold  under  $1,800,  but  it  was  knocked  bflC  to  Connolly  at  $1,620.  But  this 
allegation  is  not  sustained  by  the  evidence,  and  the  objection  therefore  fails. 

§  1168.  It  is  not  necessary  to  a  sale  under  a  deed  of  trust  that  the  trmUe 
should  ie  present  in  person. 

Another  objection  was  made  in  the  argument,  but  not  suggested  in  the  bill, 
namely,  that  the  sale  was  void  because  the  trustee,  Mr.  Semmes,  was  not  per- 
sonally present.  This  objection  was  not  made  at  the  sale.  In  support  of  it 
the  case  of  Heyer  v.  Deaves,  2  Johns.  Ch.,  154,  was  cited.  That  was  a  sale  of 
mortgaged  premises,  made  under  a  decree  of  the  court  of  chancery  of  New 
York,  in  the  absence  of  a  master,  who,  being  sick,  did  not  attend,  but  deputed  a 
competent  agent,  who  attended  and  sold  the  land.  The  statute  of  that  state 
requires  '*  that  all  sales  of  mortgaged  premises,  under  a  decree,  shall  be  made 
by  a  master."  The  chancellor  says:  "The  statute  intended  that  such  sales 
should  be  under  the  immediate  direction  of  a  known  and  responsible  public 
officer.  An  under,  or  deputy-master,  is  not  an  officer  known  in  law."  Neither 
that  statute  nor  that  case  is  applicable  to  the  present  case,  which  is  a  sale  under 
a  common  deed  of  trust.  The  time,  place,  terms  and  conditions  were  such  as 
were  deemed  by  the  trustee  most  for  the  interest  of  all  the  parties  concerned 
in  the  said  sale,  as  appears  by  the  answer  of  the  trustee;  and  a  sale  made 
by  an  agent  of  the  trustee,  according  to  the  terms  and  conditions,  and  at  the 
time  and  place  prescribed,  is  a  sale  by  the  trustee,  there  being  no  law  requiring 
him  to  be  personally  present  at  the  auction.*  No  objection  having  been  made 
by  Mr.  Belt,  or  his  friends,  on  account  of  the  absence  of  Mr.  Semmes,  the 
trustee,  who  was  represented  by  Mr.  C.  Cox,  as  his  agent,  at  the  sale,  and  their 
suffering  the  sale  to  go  on,  is,  I  think,  a  waiver  of  the  objection;  it  would  have 
been  otherwise  valid.    But  the  objection,  in  itself,  is  of  no  avail. 

§  1 169.  The  relief  granted  must  always  he  consistent  with  the  allegations  of 
the  hill. 

If  the  sale  was  valid  it  is  not  important  in  this  suit  to  inquire  how  the  trustee 
has  applied  the  purchase  money.  The  bill  seeks  to  avoid  the  sale  altogether, 
and  does  not  ask  for  a  decree  for  the  surplus  money  in  the  hands  of  the  trustee; 
and  the  plaintiff  is  not  entitled  to  such  a  decree  under  the  prayer  for  general 
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relief;  for  it  would  be  inconsistent  with  his  own  statement  of  his  case.  The 
relief  granted  must  always  be  consistent  with  the  allegations  of  the  bill.  If 
the  sale  was  void,  as  the  plaintiff  contends,  he  is  not  entitled  to  any  part  of  the 
proceeds  of  the  sale;  and  if  he  cannot  support  his  bill  upon  the  grounda 
which  he  has  assumed,  it  must  be  dismissed. 
Upon  the  whole,  I  think  both  bills  must  be  dismissed. 


MoR8ELL|  J.,  concurred. 


MARKET  V.  LANGLEY. 
(2  Otto,  142-156.     1875.) 


Appeal  from  TJ.  S.  Circuit  Court,  District  of  South  Carolina.* 

Statement  of  Facts. —  The  Kalmia  Mills,  a  corporation  of  South  Carolina, 
borrowed  from  Langley  &  Co.  large  sums  of  money  upon  two  mortgages  of  its 
entire  property,  and  its  notes  indorsed  by  Evans,  its  president,  and  by  Cogswell 
and  Mordecai,  its  managers.  The  mortgages  not  being  paid  according  to  their 
terms,  the  mortgagees  advertised  and  sold  the  property  in  accordance  with  pow- 
ers of  sale  contained  in  the  mortgages  to  Cogswell,  who  bought  for  himself  and 
the  other  indorsers,  Evans  and  Mordecai.  The  corporation  was  indebted  to 
other  persons  to  the  amount  of  about  $20,000,  in  addition  to  the  company's 
assets  not  covered  by  the  mortgages.  Among  these  creditors  were  Markey  & 
Co.,  contractors  and  builders  engaged  in  erecting  the  factory,  whose  contract 
was  recorded  a  few  days  before  the  sale,  and  then  became  a  lien,  not  impairing 
the  mortgages.  The  sum  bid  by  the  purchasers  at  the  sale  was  intended  to  be 
sufficient  to  pay  the  mortgages  and  all  other  debts  of  the  company.  By  the 
terms  of  the  sale  one-third  of  the  purchase  money  was  to  be  paid  in  cash,  and 
the  remainder  on  time  secured  by  mortgage  of  the  property ;  but  after  the  sale, 
the  purchasers  being  unable  to  make  the  cash  payment,  Langley  &  Co.  accepted 
their  notes  secured  by  a  conveyance  of  the  property  to  Cogswell  in  trust  and 
their  bond  of  indemnity  for  $100,000  and  mortgages  of  their  individual  prop- 
erty. The  deed  of  trust  provided  that  in  case  of  default  in  the  payment  of  the 
notes  given  to  Langley  &  Co.  for  the  purchase  money,  they  should  sell  the 
mortgaged  property  and  pay  the  notes  from  the  proceeds.  Default  being  made 
in  the  payment  of  these  notes,  the  property  was  sold  and  William  C.  Langley 
became  the  purchaser,  and  subsequently  the  property  mortgaged  by  Cogswell, 
Evans  and  Mordecai  was  also  sold.  Markey  &  Co.  and  others,  who  had  become 
creditors  of  the  Kalmia  Mills  after  the  first  foreclosure  sale,  contested  the  appli- 
cation of  the  proceeds  of  these  sales  to  the  payment  of  the  mortgages.  Other 
facts  sufficiently  appear  in  the  opinion  of  the  court. 

Opinion  by  Mr.  Justice  Swayne. 

The  statement  of  facts  agreed  upon  by  the  counsel  of  the  parties  has  abridged 
our  labor  in  this  case.  We  shall  confine  our  remarks  to  the  points  which,  in 
oar  judgment,  require  consideration,  referring  to  the  facts  only  so  far  as  is 
necessary  for  the  elucidation  of  our  views. 

§  1170.  Where  a  mortgagee  sells  property  under  a  power  aiUhorizing  such 
sde^  and  all  concerned  acquiesce^  the  sale  is  valid. 

The  validity  of  the  two  mortgages  executed  to  Langley  &  Co.,  by  the  corpo- 
ration known  as  the  Kalmia  Mills,  is  not  questioned;  nor  can  it  be  doubted 
that  the  power  to  sell,  which  they  contained,  was  sufficient  to  warrant  the  sale 
of  the  mortgaged  premises  in  the  manner  prescribed.     Olcott  v.  Bynum,  17 
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Wall,  63.  The  good  faith  of  Langley  &  Co.  in  making  the  sale,  and  of  Cogs- 
well,  Evans  and  Mordecai  in  making  the  purchase, are  undisputed.  No  groand 
is  disclosed  for  doubt  as  to  either  of  these  points.  All  concerned  acquiesced  at 
the  time,  and  were  apparently  satisfied.  This  litigation  has  grown  out  of  the 
largo  and  unexpected  depreciation  of  the  propertj^  upon  which  both  the  appel 
lants  and  appellees  supposed  their  debts  were  abundantly  secured,  and  out  of 
the  proceeds  of  which  they  expected  to  be  paid,  if  a  sale  became  necessary. 
Upon  the  default  of  the  mortgagor,  the  mortgages  gave  the  mortgagees  author- 
ity *'  to  put  the  mortgaged  premises  into  the  hands  of  some  good  broker  and 
auctioneer,  to  be  sold  for  cash  or  credit,  at  the  option  and  direction  uf  the 
mortgagees,- at  public  sale  to  the  highest  bidder,  according  to  the  custom  of 
vendue,  after  advertising,"  as  directed;  and  further,  "to  do  and  perform  all 
and  every  other  act  and  acts,  thing  and  things,  which  shall  or  may  be  neces- 
sary and  proper  for  the  full  and  complete  eflFeoting  and  performing  of  the  cove- 
nants and  agreements  herein  contained." 

§  1 17  !•  Where  the  mortgagees  are  empowered  to  sell  for  cash  or  credit^  a  sale 
for  part  cash  and  part  credit^  particularly  where  such  is  advantageovs  to  the 
mortgagor^  cannot  he  complained  of;  and  such  an  arrangetnent  is  competent 
after  as  well  as  hfore  the  property  is  struck  off. 

The  terms  of  sale  advertised  were  a  cash  payment  of  one-third  of  the 
amount  bid,  and  the  balance  in  six,  nine  and  twelve  months,  secured  by  notes 
and  a  mortgage  upon  the  premises.  At  the  sale,  the  auctioneers  announced  that 
they  were  authorized  to  state  "  that  the  purchasers  would  be  able  to  negotiate 
more  favorable  terms  with  the  sellers,  provided  it  was  to  their  mutual  interests.'' 
The  property  was  sold  to  Cogswell  for  himself,  Evans  and  Mordecai,  upon  a 
bid  of  the  amount  due  Langley  &  Co.,  and  $20,000  in  addition.  One-third  of 
the  amount  bid  to  be  paid  in  cash  was  $71,445.69.  The  buyers  thereupon  rep- 
resented to  Langley  &  Co.  that  it  was  impossible  for  them  to  make  the  cash 
payment,  and  asked  for  indulgence,  and  a  change  of  the  terms  of  the  sale  with 
respect  to  the  times  when  the  payments  were  to  be  made.  Langley  &  Co., 
rather  tlian  re-advertise  the  property  and  take  the  risk  incident  to  offering  it 
for  sale  again,  entered  into  an  agreement  with  the  purchasers,  whereby  it  was 
stipulated  as  follows:  That  the  purchasers  should  give  to  Lungley  &  Co.  their 
four  several  promissory  notes,  one  for  $180,000,  payable  on  the  12th  of  Janu- 
ary, 1868  (being  for  the  principal  of  the  debt  then  due  to  them),  with  interest; 
and  three  others,  each  for  $4,779.92,  payable  respectively  at  five,  six  and  seven 
months,  with  interest  (being  for  interest  then  due  on  the  principal  debt);  and, 
in  addition,  another  note  for  $20,000,  payable  with  interest  on  the  3d  of  April, 
1868. 

The  title  to  the  mortgaged  premises  was  to  be  conveyed  to  Cogswell,  first  to 
pay  the  several  notes  for  the  purchase  money,  and  then  in  trust  for  such  uses 
and  purposes  as  Cogswell,  Evans  and  Mordecai  should  appoint.  They  were 
also  to  give  to  Langley  &  Co.  their  bond,  secured  by  several  mortgages  upon 
their  individual  property,  conditioned  to  pay  any  residuum  that  might  be  left 
due  on  the  notes  after  exhausting  the  property  covered  by  the  deed  of  trust 
to  Cogswell.  This  agreement  was  in  all  things  carried  out  by  the  parties.  The 
note  of  $20,000  was  intended  to  meet  the  liabilities  of  the  Kalmia  Mills  to  its 
creditors,  other  than  Langley  &  Co.  The  debt  due  to  Markey  &  Co.  was  one 
of  those  intended  to  be  thus  provided  for.  A  few  days  before  the  sale,  Markey 
&  Co.  put  on  record  a  contract  with  the  Kalmia  Mills,  under  which  they  bad 
been  working  upon  the  mortgaged  premises.    This  gave  them  a  mechanic's  lien. 
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They  threatened  to  enjoin  the  proceedings  to  sell  by  Langley  &  Co.  Cogswell, 
Evans  and  Mordecai  thereupon  gave  them  a  guaranty,  that,  if  the  guarantors 
becanie  the  purchasers  of  the  premises,  they  would  continue  the  contract  under 
which  Markey  &  Co.  had  been  working,  and  indemnify  them  against  any  loss 
arising  from  the  Kalmia  Mills  failing  to  pay  the  amount  due  on  the  contract. 
This  being  arranged,  Markey  &  Co.  interposed  no  obstacle  to  the  sale.  After 
the  sale,  they  entered  into  a  contract  with  Cogswell,  the  trustee,  whereby  it 
was  stipulated  that  they  should  be  paid  the  sum  of  $18,000  for  their  work  done 
and  to  be  done.  They  continued  to  work  under  this  contract,  and  received 
payments  from  time  to  time. 

The  enterprise  in  which  Cogswell,  Evans  and  Mordecai  had  engajyed,  with 
the  premises  they  had  bought  as  its  basis,  having  failed,  they  requested  Langley 
&  Co.  to  take  possession  of  the  premises  conveyed  by  the  trust  deed  to  Cogs- 
well, and  of  the  premises  covered  by  the  mortgages  given  by  Cogswell,  Evans 
and  Mordecai,  and  to  proceed  to  sell  under  the  powers  contained  in  those  in- 
struments. Langley  &  Co.  thereupon  advertised  the  Kalmia  Mills  property  to 
be  sold  on  the  10th  of  March,  1868.  Markey  &  Co.  and  other  creditors  threat- 
ened to  interpose  by  injunction.  Langley  &  Co.  thereupon  filed  this  bill  to 
settle  their  rights  and  those  of  the  adverse  parties.  On  the  day  fixed  for  the 
sale,  the  Kalmia  Mills  property,  by  consent  of  parties,  was  bought  by  Langley 
for  $160,000.  Forty  thousand  dollars  of  the  fund  was  reserved  by  order  of 
the  court  to  await  the  result  of  this  litigation.  Subsequently,  by  the  like 
consent  of  parties,  the  property  mortgaged  by  Cogswell,  Evans  and  Morde- 
cai was  sold,  and.  yielded  the  net  sum  of  $52,148.  The  proceeds  of  both 
sales  were  less  than  snfiicient  to  satisfy  the  amount  due  Langley  &  Co.  by 
$6,152.13,  leaving  nothing  to  be  applied  to  any  other  liability  of  the  Kalmia 
Hills. 

The  contest  in  the  court  below  was  as  to  the  application  of  the  proceeds  of 
these  sales.  The  defendants  claimed  that  Langley  &  Co.  should  be  charged 
with  the  amount  of  the  cash  bid  of  Cogswell  at  the  sale  under  the  original 
mortgages,  $71,449.69,  as  so  much  paid  to  them,  because  they  had  no  right  to 
waive  its  payment  at  the  time  of  the  sale,  and  include  it  in  the  notes  given  for 
the  purchase  money.  This,  if  done,  would  leave  a  residuum  of  the  proceeds 
of  the  sales  large  enough  to  pay  the  balance  due  Langley  &  Co.,  and  also  the 
amoant  due  on  the  trust  note  of  $20,000.  Failing  this,  the  defendants  insisted 
that  this  note  should  be  paid  out  of  the  proceeds  of  the  Kalmia  Mills  property, 
and  of  the  property  mortgaged  by  Cogswell,  Evans  and  Mordecai  severally^ 
pro  rata  with  the  other  notes  given  for  the  purchase  money. 

The  court  below  decided  against  them  upon  both  points.  Here  the  same 
propositions  have  been  urged  upon  our  attention.  The  first  one  cannot  be 
maintamed,  for  several  reasons.  The  mortgagor  makes  no  objection  to  the 
sale  as  made.  If  it  were  defective,  this  would  cure  the  defect  and  give  it 
validity.  Taylor  v.  Chowning,  3  Leigh,  654;  Benham  v.  Rowe,  2  CaL,  887. 
If  the  power  require  the  sale  to  be  for  cash,  and  it  is  made  for  part  cash  and 
part  credit,  the  departure  from  the  power  is  beneficial  to  the  mortgagor,  and 
the  sale  is  valid.  Hubbard  v.  Jarrell,  23  Md.,  75.  When  the  power  is  to  sell 
for  cash,  and  the  sale  is  made  accordingly,  the  mortgagee  may  a'low  time  for 
the  payment  of  the  purchase  money;  and  whether  this  arrangement  is  made 
before  or  after  the  sale  is  immaterial.  Mahone  v.  Williams,  39  Ala.  (N.  S.), 
202.  Where  mortgaged  premises  were  offered  for  sale  for  cash,  under  a  power 
which  required  the  sale  to  be  so  made,  they  were  struck  off  for  $2,375.    The 
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purchaser  tendered  $1,200  cash,  and  oflfered  to  give  any  security  that  might  be 
required  for  the  paj'^ment  of  the  balance  when  the  sale  was  confirmed.  The 
mortgagee  declined  to  receive  the  money  and  the  security,  as  not  in  conformity 
with  the  terms  of  the  sale.  The  property  was  oflfered  for  sale  again,  and 
bought  by  the  mortgagee  for  $1,600. 

The  court  said :  '^  In  determining  upon  the  approval  or  rejection  of  the  sale 
in  such  cases,  the  true  question  to  be  considered  is,  not  so  much  whether  there 
has  been  a  literal  or  technical^  as  a  fair  and  reasonable^  compliance  with  the 
terms  of  sals  and  a  bona  fide  disposition  of  the  property.  Without  intending  to 
charge  the  mortgagee  in  this  case  with  the  wilful  violation  of  bis  trust,  the 
circumstances  disclosed  by  the  proof  show  reasonable  ground  for  the  inference 
that  he  misapprehended  the  nature  of  his  duty  as  trustee,  which  required  an 
advantageovs  sale  of  the  property  for  the  henefi>t  of  all  the  parties  interested.^'* 

The  sale  was  vacated.  Horsey  v.  Hough,  38  Md.,  139.  See,  also,  Gibson's 
Case,  1  Bland  Ch.,  144;  Oicott  v.  Bynum,  17  Wall.,  63.  Where  a  power 
coupled  with  a  discretion  has  been  exercised,  a  court  of  equity,  in  the  absence 
of  fraud,  very  rarely  interferes.  Oicott  v.  Bynum,  supra.  In  this  case  the 
mortgagees  were  expressly  authorized  to  sell  for  cash  or  on  credit.  This  gave 
them  authority  to  do  either,  or  to  combine  them  in  the  sale.  What  was  done 
was  a  simple  exercise  of  the  discretion  with  which  they  were  clothed.  It  was 
in  pursuance  of  the  notice  given  at  the  vendue.  It  was  iatended  to  promote 
the  sale  of  the  premises  upon  the  best  terms  that  could  be  procured.  Such  an 
exercise  of  the  power  was  as  competent  after  as  before  the  property  was  struck 
oflf.  In  this  respect  the  power  is  without  restriction.  The  arrangement  was 
apparently  greatly  beneficial  to  Markey  &  Co.  and  the  unsecured  creditors,  as 
/Well  as  to  Langley  &  Co.  It  does  not  appear  that  there  was  any  bidder  but 
the  purchasers.  It  is  clear  that  they  could  not  have  made  the  cash  payment. 
If  insisted  upon,  the  sale  would  have  fallen  through.  Besides  the  mortgaged 
premises,  a  large  amount  of  additional  property  was  pledged  for  the  payment 
of  the  purchase  money.  The  light  thrown  backward  by  subsequent  events 
shows  clearly  that  it  was  the  only  way  to  secure  the  payment  of  the  debt 
due  to  Langley  &  Co.,  and  leave  anything  for  the  other  creditors.  The  ar- 
rangement seemed  to  furnish  the  means  of  satisfying  all  demands.  That  it 
failed  to  do  this  was  not  the  fault  of  Langley  &  Co. 

§  1172.  A  mortgagee  acting  within  the  scope  of  his  authority  will  not  be  held 
responsible  for  mere  errors  of  judgment^  or  unfortunate  results  which  he  could  not 
reasonably  have  afiticipated. 

A  mortgagee,  in  such  circumstances,  is  a  trustee  for  the  benefit  of  all  con- 
cerned. He  must  regard  the  interests  of  others  as  well  as  his  own.  He  should 
seek  to  promote  the  common  welfare.  If  he  does  this,  apd  keeps  within  the 
-scope  of  his  authority,  a  court  of  equity  will  in  no  wise  hold  him  responsible 
for  mere  errors  of  judgment,  if  they  have  occurred,  or  for  results,  however  un- 
fortunate, which  he  could  not  reasonably  have  anticipated.  Hext  v.  Porcher, 
1  Strob.  Eq.,  172. 

The  second  proposition  is  also  untenable.  The  liens  of  the  mortgages  and  the 
mechanic's  lien  attached  to  the  proceeds  of  the  sales  in  the  same  manner,  in 
the  same  order,  and  with  the  same  effect,  as  they  bound  the  premises  before 
the  sales  were  made.  Astor  v.  Miller,  2  Paige,  68;  Sweet  v.  Jacocks,  6  id., 
355;  Brown  v.  Stewart,  1  Md.  Ch.  Decis.,  87;  Oicott  v.  Bynum,  17  Wall,  63. 
In  the  view  of  equity,  the  new  securities  stood  in  substitution  for  the  old  ones; 
the  liens  of  Langley  &  Co.  being  prior  in  point  of  time  to  all  others,  and  first 
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to  be  paid.  As  the  case  is  developed  in  the  record,  such  appears  plainly  to 
have  been  the  intent  of  the  parties.  The  note  of  $20,000  was  the  last  to  ma- 
tare.  If  the  sale  to  Cogswell  had  been  made  by  a  master  or  a  trustee  other 
than  those  named  in  the  power  of  sale,  for  cash  or  on  credit,  the  money,  when 
received,  would  have  been  paid  over  according  to  the  priorities  of  the  liens  of 
the  parties  entitled  to  receive  it.  Langley  &  Co.  would  have  been  first  paid. 
The  fact  that  the  sale  was  made  by  the  mortgagees,  acting  as  trustees  and 
performing  the  functions  of  a  master,  does  not  change  the  principle  involved, 
nor  affect  its  application.  It  appeara  that  a  question  was  raised  in  the  court 
below  as  to  the  right  of  the  unsecured  creditors  of  the  Kalmia  Mills  to  share 
with  Markey  &  Co.  in  the  proceeds  of  this  note.  As  there  can  be  no  such 
proceeds,  we  need  not  consider  that  subject. 

Decree  affirmed. 

PAIRFAX  r.  HOPKINS. 

(Circuit  Court  for  District  of  Columbia:  2  Crauch,  C.  C,  184-187.    1817.)    ' 

Opinion  by  Cbanoh,  C.  J.  — 

Statement  of  Facts. —  The  facts  of  this  case  appear  to  be  as  follows:  On 
the  27th  of  September,  1811,  Ferdinando  Fairfax,  being  indebted  to  John 
Hopkins  in  the  sum  of  $7,294,  made  a  deed  of  trust  to  B.  Taylor  and  T.  Parker, 
for  twelve  hundred  and  sixty-seven  acres  of  land  in  Jefferson  county  in  Vir- 
ginia, with  power  to  them  or  either  of  them  to  sell  the  same  for  ready  money 
to  the  highest  bidder,  after  giving  two  months'  notice  of  the  time  and  place 
of  sale  in  the  newspaper  printed  in  Charleston,  in  case  F.  F.  should  not  pay 
the  debt  on  the  1st  of  October,  1812.  Mr.  F.  failed  to  pay  on  that  day,  and 
on  the  9th  of  the  same  month  the  property  was  advertised  for  sale  under  the 
trust.  At  the  sale  there  was  no  real  bidder  but  Mr.  Turner,  the  agent  of  Mr. 
Hopkins.  Mr.  Humphreys  and  Mr.  Dixon  admit  that  they  had  not  the  money. 
Their  bids,  therefore,  would  not  have  been  received.  The  land  was,  of  course, 
struck  oflf  to  Mr.  Turner  for  Mr.  Hopkins,  at  the  price  of  $5,320.  Mr.  Hop- 
kins, in  his  letter  to  Mr.  Turner,  of  the  13th  of  November,  1812,  admits  that 
the  land  was  good  security  for  the  debt,  and  authorized  Mr.  Turner  to  bid  to 
the  full  amount  of  the  debt,  interest,  costs  and  commissions.  On  the  13th  of 
April,  1813,  B.  Taylor,  one  of  the  trustees,  conveyed  the  land  directly  to  Mr. 
Hopkins.  After  crediting  the  purchase  money  ($5,320),  the  balance  stated  to 
be  due  to  Mr.  Hopkins  was  $2,780.95,  for  which  be  brought  suit  on  the  bond. 
Mr.  Fairfax  was  arrested,  and,  not  being  able  conveniently  to  give  bail,  made 
another  deed  of  trust  in  lieu  of  bail  (not  admitting  anything  to  be  due)  for  two 
hundred  and  fifty  acres  of  land  in  Loudon  county.  Judgment  was  recovered, 
and  not  being  satisfied,  the  trustees  of  the  Loudon  land  advertised  it  for  sale 
at  Leesburgh,  on  a  court  day.  Only  two  bids  were  made;  one  by  some  person, 
as  it  seems,  merely  to  set  it  up,  at  $5  an  acre;  the  other  by  Mr.  Hopkins,  Jr., 
in  behalf  of  his  father,  to  whom  it  was  struck  off  at  $6  an  acre.  The  only 
real  bidder  was  Mr.  Hopkins.  The  proceeds  of  this  sale  being  credited  ($1,500) 
Mr.  Hopkins  took  a  ca.  sa.  against  Mr.  Fairfax  for  the  balance,  being  about 
$1,900.  Mr.  Fairfax  filed  this  bill  and  obtained  an  injunction,  which  it  is  now 
moved  to  dissolve,  upon  the  coming  in  of  Mr.  Hopkins'  answer. 

Mr.  Hopkins  admits  that  he  has  sold  these  last  two  hundred  and  fifty  acres 
of  land  at  about  $10  per  acre,  and  that  for  the  Jefferson  land  remaining  un- 
sold, being  about  one  thousand  acres,  he  would  take  the  same  price  at  long 
credits.    Without  taking  into  account  the  two  hundred  and  sixty-seven  acres 
Vou  IX-26  401 


§§1178,1174.       CONVEYANCES  — MORTGAGES  OF  REAL  ESTATE. 

of  Jefferson  land  which  Mr.  Hopkins  has  sold,  he  has  one  thousand  acres  worth 
$10  an  acre,  $10,000,  and  has  sold  the  Loudon  land  for  about  $2,500,  making 
$12,500.  The  whole  debt  and  interest  to  the  27th  of  September  next  would 
be  a  little  less  than  $10,000,  so  that  he  has  already  received  $2,500  more  than 
his  whole  debt  and  interest.  If  we  add  the  two  hundred  and  sixty-seven  acres 
of  Jefferson  land  sold  by  Mr.  Hopkins,  perhaps  at  $10,  it  will  make  upwards 
of  $5,000  more  than  the  whole  debt  and  interest. 

§  1173.  Duty  of  a  trustee  appointed  by  a  debtor  to  sell  ^mortgaged  premuea  in 
case  there  is  no  real  competition. 

A  mere  statement  of  the  facts  of  this  case  shows  its  injustice.  That  a  cred- 
itor should  have  the  power  of  appropriating  to  himself,  at  his  own  valuation, 
the  property  of  his  debtor,  strikes  every  one  as  unjust  in  the  extreme,  yet  this 
has  been  the  fact  in  the  present  case,  and  may  be  the  fact  in  many  like  cases, 
if,  by  mere  compliance  with  exterior  forms,  we  can  tie  the  bandage  of  law  over 
the  eyes  of  equity.  In  the  present  case,  although  the  forms  of  the  contract 
may  have  been  pursued,  so  that,  if  a  stranger  had  been  the  purchaser,  his  title 
would  have  been  protected  at  law,  yet,  in  substance,  as  between  these  parties, 
the  contract  has  not  been  complied  with.  The  land  was  to  be  sold  to  the  high- 
est bidder;  meaning,  unquestionably,  the  highest  bona  fide  bidder;  and  unless 
there  be  at  a  sale  more  than  one  such  bidder,  the  sale  cannot  be  made  to  the 
highest  bidder;  because  where  there  is  only  one  there  can  be  no  comparison. 
The  word  "  highest "  was  used  in  order  that  there  should  be  no  sale  unless 
there  should  be  a  real  competition.  Such  is  undoubtedly  the  intention  of  the 
parties;  and  where  the  intention  of  the  parties  has  not  been  fairly  executed,  a 
court  of  equity  will  interfere  in  cases  where  third  persons  have  not  acquired 
legal  rights  without  notice  of  the  equity. 

§  1174.  If  creditor  has  bought  property  at  his  own  price,  and  recovered  judg- 
ment for  balance  of  his  debt,  equity  will  enjoin  its  collection  until  real  value  of 
land  is  found. 

In  the  present  case  the  rights  of  third  persons  do  not  interfere.  The  trans- 
action has  been  entirely  between  the  debtor  and  creditor.  The  creditor  has 
under  the  forms  of  law  appropriated  to  himself,  at  his  own  valuation,  the 
property  pledged.  He  has  stood  by  and  seen  the  property  of  his  debtor  sacri- 
liced  in  consequence  of  his  own  pressure,  and  has  even  taken  to  himself  the 
whole  benefit  of  that  sacrifice.  He  has  gained  all  that  his  debtor  has  lost. 
Not  contented  with  this  he  seizes  the  body  of  his  debtor,  and  when  this  debtor 
asks  a  court  of  equity  to  look  into  his  case,  the  creditor  presents  to  the  court 
his  shield  of  legal  forms.  We  are  told  in  the  answer  that  we  cannot  question 
either  the  legality  or  the  equity  of  the  sale  of  the  Jefferson  lands,  because  that 
subject  has  been  acted  upon  by  the  chancery  court  at  Winchester.  This  may 
be  so  as  it  respects  the  title  to  those  lands.  The  creditor  may  keep  them,  and 
perhaps  his  title  may  be  unquestionable  by  this  court.  But  this  court  is  not 
bound,  while  inquiring  whether  the  creditor  shall  be  permitted  further  to  prose- 
cute his  debtor,  to  shut  its  eyes  to  the  facts  in  evidence  before  us.  We  are  not 
forbidden  to  see  that  the  creditor  has,  in  fact,  appropriated  to  himself  those 
lands  which  he  admitted  to  be  good  security  for  his  debt;  nor  that  he  has  also 
acquired  other  lands  of  his  debtor  at  a  very  inadequate  price.  If  those  lands 
were  good  security  while  in  the  hands  of  the  debtor,  why  should  they  not,  in 
equity,  be  considered  as  good  payment  when  they  get  into  the  hands  of  the 
creditor?  We  are  not  forbidden  to  see  that  the  debt  is  in  fact  paid  vrhich  the 
creditor  seeks  to  enforce.    We  may  not,  perhaps,  set  aside  the  conveyance  of 
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the  property  to  the  creditor;  we  may  not,  perhaps,  on  final  hearing,  compel 
the  creditor  to  acconnt  for  a  surplus,  but  we  think  we  ought  to  continue  the  in- 
junction till  final  hearing.  It  may  then  be  time  enough  to  inquire  whether  we 
can  decree  a  perpetual  injunction. 

Id  cases  like  this,  the  trustee  appointed  by  the  parties  is  substituted  for  a 
master  in  chancery  under  the  decree  of  a  court  of  equity.  The  one  is  as  much 
bound  as  the  other,  not  only  to  see  that  the  sale  is  fairly  made,  that  is,  that  no 
fraud  or  deception  be  used,  but  to  ascertain  that  there  is  a  real  competition; 
not  a  mere  sham  sale.  He  is  not  to  suffer  a  creditor  to  bring  with  him  a  few 
nominal  bidders,  for  the  purpose  of  enabling  him  to  take  to  himself  the  prop- 
erty at  his  own  price;  he  is  as  much  bound  to  take  care  of  the  interest  of  the 
debtor  as  of  the  creditor;  and  if  he  finds  only  sham  competitors  he  ought  not 
to  proceed  with  the  sale,  but  adjourn  and  give  new  notice.  For  these  reasons 
the  opinion  of  a  majority  of  the  court  is  that  the  injunction  should  be  con- 
tinued till  final  hearing,  (a) 

Thbuston,  J.,  concurred.    Morskll,  J.,  doubted. 

RICHARDS  V.  HOLMES. 
(18  Howard,  14S-149.    1855.) 

Opinion  by  Mb.  Justice  Curtis. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  of  the  circuit  court 
for  the  District  of  Columbia.  The  appellants  tiled  their  bill  in  that  court  to 
set  aside  a  sale,  made  to  satisfy  a  prior  incumbrance  on  land,  upon  which  they 
claimed  to  have  a  second  incumbrance.  In  the  court  below,  some  question  ap- 
pears to-  have  been  made  concerning  the  priority  of  the  incumbrances;  but 
none  is  made  here,  it  being  conceded  that  though  that  claimed  by  the  com- 
plainants was  the  earliest  in  date,  the  other  was  first  recorded,  and  takes  pre- 
cedence. The  sale  in  question  was  made  under  a  deed  of  trust,  whereby 
Holmes,  the  debtor,  conveyed  to  the  defendant,  Philip  K  Fendall,  in  trust  to 
secure  the  payment  of  a  promissory  note,  bearing  date  May  1, 184:6,  payable  in 
two  years  from  date,  for  $2,800  and  interest,  payable  annually. 

§  117  5.  Deed  of  trust  authorizing  sale  of  property  on  defavU  of  payment  oj 
interest 

It  is  objected  that  the  sale,  which  was  made  on  the  21st  of  October,  1847, 
after  one  year's  interest  had  become  due,  but  before  the  principal  sum  was 
payable,  was  premature.  This  depends  upon  the  meaning  and  effect  of  the 
power  of  sale  contained  in  the  deed.  It  was  competent  for  the  parties  to  agree 
to  a  foreclosure  by  sale  for  non-payment  of  interest,  and  the  question  is,  whether 
they  did  so  agree.  The  event  in  which  the  trustee  is  empowered  to  sell  is  thus 
described  in  the  deed :  "  But  if  the  hereinbefore  described  promissory  note,  with 
the  interest  legally  due  thereon,  shall  not  be  fully  paid  off  and  discharged  when 
said  note  shall  be  due  and  payable,  and  payment  of  the  same  shall  be  de- 
manded, or  if  any  note  or  notes  given  in  substitution  for  or  renewal  of  the 
hereinbefore  described  promissory  note  shall  not  be  fully  paid  off  and  dis- 
charged according  to  the  tenor  and  effect  of  the  said  substitute  or  new  note  or 
notes,  together  with  the  interest  legally  due  on  such  substitute  or  note  or  notes, 
so  that  any  default  be  made  in  payment  of  any  part  of  the  aforesaid  debt  of 
^2,800  and  interest,  then  so  soon  after  such  default,"  etc. 

(a)  At  a  subaeqaent  hearing  tho  bill  was  dismttwed. 
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Tbe^omission  to  pay  the  first  year's  interest  was  a  default  within  the  express 
words  of  this  power.  That  interest  was  part  of  the  interest  secured  by  the 
note,  and  a  failure  to  pay  it  was  a  "default  in  payment  of  part  of  the  afore- 
said interest."  The  deed  authorizes  the  trustee  to  sell  for  any  such  default, 
and,  consequently,  the  sale  was  not  premature.  It  was  argued  that  the  trust 
deed  does  not  describe  the  note  as  bearing  annual  interest,  and,  consequently, 
that  the  subsequent  incumbrancer  has  a  right  to  insist  that,  as  against  him, 
there  was  no  power  to  sell  for  non-payment  of  such  interest.  It  is  true  the 
deed  does  not  purport  to  describe  the  interest  which  is  to  become  due  on  the 
note;  but  it  clearly  shows  that  it  bore  interest  at  some  rate,  and  payable  at 
some  time  or  times,  and  this  was  sufficient  to  put  a  subsequent  incumbrancer 
on  inquiry  as  to  what  the  rate  of  interest  and  the  time  or  times  of  its  payment 
were.  The  deed,  in  effect,  declares,  and  its  record  gives  notice  to  subsequent 
purchasers,  that  its  purpose  is  to  secure  the  payment  of  such  interest  as  has 
been  reserved  by  the  note;  the  amount,  and  date,  and  time  of  payment  of  which 
are  mentioned.  We  do  not  think  the  mere  omission  to  describe  in  the  deed 
what  that  interest  was  to  be  is  a  defect  of  which  advantage  can  be  taken  by 
the  complainants. 

§  11 76,  Trustee  required  to  advertise  property  may  adjourn  sale  from  time 
to  time  under  advertisement 

The  complainants  further  insist  that  the  property  was  not  duly  advertised. 
The  provision  in  the  deed  of  trust  upon  this  subject  is  as  follows:  "It  shall 
be  the  duty  of  the  said  Philip  R  Fendall  or  his  heirs  to  enter  upon  the  here- 
inbefore conveyed  piece  or  parcel  of  ground  and  appurtenances,  and  sell  the 
same  at  public  auction  to  the  highest  bidder,  or  at  private  sale,  for  cash  or 
credit,  according  to  his  or  their  discretion,  after  having  given  public  notice  of 
such  sale,  by  advertisement,  at  least  thirty  days  previously  thereto,  in  the  Na- 
tional Intelligencer,  or  in  some  other  newspaper  printed  or  published  in  the 
city  of  Washington  aforesaid."  Inasmuch  as  the  trustee  was  empowered  to 
sell  at  private  sale,  as  well  as  at  public  auction,  his  power  extended  to  a  private 
sale  made  at  any  time  after  thirty  days'  notice.  Having  given  notice  for  the 
space  of  thirty  days  that  he  was  about  to  sell  the  property,  he  might,  at  any 
time  after  the  expiration  of  that  thirty  days,  have  proceeded  to  sell  it  at  pri- 
vate sale.  But  this  notice  should  be  such  as  to  call  for  purchasers  at  private 
sale.  The  notice  given  was  of  a  sale  at  public  auction.  This  did  not  call  for 
purchasers,  except  at  the  time  and  place  mentioned  in  the  notice.  No  sale  was 
made  at  the  time  and  place  designated  in  the  thirty  days'  notice  published  in 
the  National  Intelligencer.  At  that  time  and  place  the  attendance  of  bidders 
was  so  small  that  the  trustee  believed  an  attempt  to  sell  for  a  fair  price  would 
be  fruitless;  and  he  adjourned  the  sale  for  the  space  of  fourteen  days,  giving 
notice  of  such  adjournment  in  the  same  newspaper  of  the  next  day.  At  the 
time  and  place  thus  fixed  for  the  adjourned  sale  another  postponement  took 
place,  for  the  same  reasons,  for  one  week;  and  the  place  of  sale  was  changed 
from  the  premises  to  the  rooms  of  the  auctioneer.  Of  this  postponement,  also, 
public  notice  was  given  on  the  next  day  in  the  same  newspaper.  There  is  no 
reason  to  suspect  the  least  unfairness  on  the  part  of  the  trustee,  or  any  one 
concerned.  His  conduct  seems  to  have  been  dictated  solely  by  an  honest  de- 
sire to  obtain  the  best  price  for  the  property.  Nor  is  there  any  ground  for 
believing  that  either  of  these  postponements  prejudiced  the  interest  of  the 
complainants.    They  stand  upon  the  objection  that  though  the  trustee  might 
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have  sold  on  the  first  day,  of  which  thirty  days'  notice  was  given,  he  could  not 
on  that  day  adjourn  the  sale. 

But  we  consider  that  a  power  to  a  trustee  to  sell  at  public  auction,  after  a  cer- 
tain public  notice  of  the  time  and  place  of  sale,  includes  the  power  regularly  to 
adjourn  the  sale  to  a  different  time  and  place,  when,  in  his  discretion  fairly  ex- 
ercised, it  shall  seem  to  him  necessary  to  do  so  in  order  to  obtain  the  fair  auc- 
tion price  for  the  property.  If  he  has  not  this  power,  the  elements  or  many 
unexpected  occurrences  may  prevent  an  attendance  of  bidders,  and  cause  an 
inevitable  sacrifice  of  the  property.  It  is  a  power  which  every  prudent  owner 
would  exercise  in  his  own  behalf  under  the  circumstances  supposed,  and  which 
he  may  well  be  presumed  to  intend  to  confer  on  another.  This  power  of  sale 
does  not  undertake  to  prescribe  the  particular  manner  of  making  the  sale.  It 
is  to  be  at  public  auction,  and  "after  having  given  public  notice  of  such  sale 
by  advertisement  at  least  thirty  days;"  but  it  assumes  that  the  sale  will  be 
conducted  as  such  sales  are  usually  conducted.  A  sale  regularly  adjourned, 
so  as  to  give  notice  to  all  persons  present  of  the  time  and  place  to  which  it  is 
adjourned,  is,  when  made,  in  effect,  the  sale  of  which  previous  public  notice 
was  given.  The  courts  of  several  states  have  gone  further  in  this  direction 
than  we  find  necessary,  though  we  do  not  intend  to  intimate  any  doubt  of  the 
correctness  of  their  decisions.  They  have  held  that  a  public  officer,  upon  whom 
a  power  of  sale  is  conferred  by  law,  may  adjourn  an  advertised  public  sale  to 
a  different  time  and  place,  for  the  purpose  of  obtaining  a  better  price  for  the 
property.  Tinkom  v.  Purdy,  5  Johns.,  345;  Russell  v.  Richards,  11  Me.,  371; 
Lantz  V.  Worthington,  4  Barr,  153;  Warren  v,  Leland,  9  Mass.,  265.  If  such 
a  power  is  implied  where  the  law,  acting  in  invitum,  selects  the  officer,  a  for- 
tiori it  may  be  presumed  to  be  granted  to  a  trustee  selected  by  the  parties. 

§  1177.  Beneficiary  under  trust  deed  may  purchase  property  at  pvhlic  sale. 

The  remaining  objection  is,  that  the  defendant  Harper,  the  creditor  for  whose 
benefit  the  sale  was  made,  through  the  trustee,  requested  the  auctioneer  to  bid 
for  him  the  sum  of  $2,500;  that  the  auctioneer  did  so,  and  there  being  no 
higher  bid,  the  property  was  struck  off  to  Harper,  It  is  insisted  that  this  ren- 
ders the  sale  void.  We  do  not  deem  it  necessary  to  examine  the  numerous  and 
somewhat  conflicting  decisions  upon  the  subject  of  by-bidding,  or  bidding  by 
persons  standing  in  fiduciary  capacities.  This  case  stands  clear  of  those  decis- 
ions and  of  the  principles  upon  which  they  rest.  No  decision  lays  down  a 
positive  rule  that  such  sales,  though  affected  by  such  bidding,  are,  per  se^  and 
as  between  all  persons,  void.  They  may  be  avoided  by  parties  whose  just  inter- 
ests have  been  injuriously  affected  by  such  misconduct,  provided  the  rights  of 
innocent  third  persons  are  not  thereby  disturbed.  It  was  for  the  advantage  of 
these  complainants,  as  subsequent  incumbrancers,  that  this  property  should  sell 
for  the  best  price  which  could  be  obtained.  Even  improper  practices  to  enhance 
the  price,  if  any  such  had  been  resorted  to,  could  not  be  complained  of  by 
them.  It  is  only  some  practice  to  prevent  bidding  or  procure  a  sale  for  less 
than  the  property  would  have  otherwise  brought,  which  can  be  relied  on  by 
them  to  avoid  the  sale.  We  have  no  doubt  the  creditor,  for  the  satisfaction  of 
whose  debt  the  sale  was  made,  had  a  right  to  compete  fairly  at  the  sale;  but 
whether  he  had  or  not,  his  doing  so  could  not  be  injurious  to  the  complainants. 

§  1178*  and  he  may  authorize  th-e  auctioneer  to  hid  for  him^  and  if 

his  hid  is  (lie  highest^  he  is  entitled  to  the  property. 

It  IS  true  he  employed  the  auctioneer  to  bid  for  him;  but  this  fact  alone 
could  not  depreciate  the  price.    Such  an  authority  may  be  used  for  fraudulent 
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purposes;  but  if  fairly  used,  its  tendency  is  to  enhance  the  price;  and  in  this 
case  there  is  no  evidence  that  it  was  intended  to  be,  or  in  fact  was,  unfairly 
used.  On  the  contrary,  there  seems  to  be  no  room  for  doubt  that  the  price  bid 
by  the  auctioneer  for  Harper  was  more  than  any  other  person  was  willing  to 
give.  It  must  be  remembered  that  the  auctioneer  was  not  employed  as  the 
agent  of  the  creditor  to  purchase  the  property  for  him  at  the  least  price  at 
which  it  could  be  obtained.  Such  an  agency  an  auctioneer  should  not  under- 
take. It  is  inconsistent  with  his  relation  to  the  seller,  and  with  the  faithful 
discharge  of  his  duty  to  the  seller.  But  an  agency  simply  to  bid  a  particular 
sum  for  a  purchaser,  amounting  to  no  more  than  receiving  from  the  purchaser, 
before  the  auction,  a  bid  which  is  to  be  treated  as  if  made  there  by  the  pur- 
chaser himself,  is  not  necessarily  inconsistent  with  any  duty  of  the  auctioneer, 
and  does  not  enable  any  one  to  avoid  the  sale.  And  the  same  remark  applies 
to  the  trustee.  It  was  his  duty  to  obtain  for  the  property  the  best  price  he 
could  by  the  use  of  due  diligence  in  a  fair  sale.  It  would  have  been  improper 
for  him,  in  behalf  of  the  creditor,  to  employ  the  auctioneer  to  buy  at  anything 
short  of  that  best  price.  But  there  was  no  impropriety  in  his  employing  him 
to  bid  a  particular  sum  for  the  creditor,  to  prevent  a  sacrifice  of  the  property. 
We  have  considered  all  the  objections  to  this  sale  made  by  the  complainants, 
and  finding  neither  of  them  valid,  the  decree  of  the  court  below  is,  in  that 
respect,  affirmed. 

§  1179,  An  assignment  hy  deed  of  a  ^legotiahle  note  renders  the  assignor  liable 
simply  on  his  covenants  i?i  the  deed. 

As  to  so  much  of  the  complainants^  bill  as  seeks  relief  against  their  assignors, 
in  the  event  of  not  obtaining  satisfaction  from  the  land,  we  are  of  opinion  that 
these  assignors  are  under  no  such  liability  as  is  asserted  by  the  complainants. 
The  complainants  purchased  a  negotiable  note  which  was  overdue.  The  assign- 
ors did  not  indorse  it,  but  simply  assigned  it  by  deed.  They  entered  into  cer- 
tain specific  covenants  concerning  the  subject-matter  assigned ;  and  their  liability 
depends  exclusively  on  these  covenants.  Neither  of  these  covenants  appears  to 
have  been  broken.  The  only  one  concerning  which  any  doubt  has  been  raised 
is  the  following:  ^^And  we  dt>  in  like  manner  covenant,  promise  and  agree 
that  the  said  note  of  $3,000,  hereinbefore  assigned,  shall  be  and  is  entitled  to 
payment  out  of  any  sale  of  the  premises  conveyed  in  and  by  the  deed  of  trust 
aforesaid,  before  the  other  note  therein  specified,  and  shall  have  a  prior  lien  on 
the  said  premises,  or  the  proceeds  thereof." 

We  think  the  purpose  and  effect  of  this  covenant  was,  not  to  secure  payment 
out  of  any  sale  which  might  be  made  by  any  party  under  any  title  to  the  prem- 
ises, but  only  to  assure  the  priority  of  payment  of  the  note  assigned,  in  prefer- 
ence to  the  other  note,  out  of  any  sale  made  under  the  particular  title  to  the 
premises  described  in  the  deed  of  assignment.  The  covenant  that  the  note 
assigned  is  due  is  shown  to  have  been  kept  by  the  note  itself,  in  the  absence  of 
other  evidence.  The  answer  admits  the  receipt  of  moneys  from  the  maker  on 
account  of  other  debts,  but  denies  any  payment  on  account  of!  this  note;  and 
there  is  no  evidence  to  the  contrary.  The  decree  of  the  circuit  court  is  afiftrmed, 
with  costs. 

§  1180.  An  error  in  stating  the  amount  of  an  attorney's  fee  stipulated  for  in  the  mort- 
gage will  not,  in  the  ahsence  of  fraud  or  prejudice  to  the  owner  of  the  land,  invalidate  the 
sale.    SwensoQ  v.  Halberg,  1  McC.  96;  1  Fed.  R.,  444  (§§  809-811). 

§  1181.  Sale  In  separate  parcelf<.— The  statutory  provision  of  Minnesota,  requiring  the 
sale  of  separate  and  distinct  tracts  in  separate  parcels,  is  directory,  and  the  sale  will  not  be 
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distarbed,  unless  it  was  made  fraudulently,  or  it  is  shown  that  the  mortgagor  or  owner  of  the 
equity  of  redemption  was  damaged  thereby.    Ibid, 

§  1182.  Tmstee  may  depute  agent  to  attend  sale.—  In  the  absence  of  a  statute  requiring 
the  trustee  to  be  personally  present  at  the  sale,  he  may  depute  a  competent  agent  to  attend 
the  sale  and  conduct  it;  and  such  sale  will  be  valid.    Connolly  t?.  Belt,  6  Cr.  C.  C,  406 

(§^  n(J4-6«). 

6.    W/io  May  Purchase  at  Sale  under  Power, 

SmaLLRY'- Trustee  purchasing  from  intermediate  purchaser,  §  1183.— Bene/Zciary  under 
trust  deed,  §  V^M,-- Purchaser's  memorandum  of  sale,  §  1185. 

§  118S.  That  a  trustee,  several  years  after  the  execution  of  a  sale  under  the  trust,  comes 
into  possession  of  the  property  by  purchase  from  his  purchaser,  is  not  necessarily  fraudulent. 
Stephen  r.  Beall,  §§  1186-1189. 

§  1184.  A  corporation  which  is  the  payee  of  the  note  secured  by  a  deed  of  trust  may  pur- 
chase at  a  sale  fairly  conducted  in  every  respect,  although  the  trustee  was  the  actuary  of 
the  corporation,  in  case  he  acted  in  his  individual  capacity.  Clark  v.  Trust  Company,  §§  1190, 
1191. 

§  118&  A  bidder  at  a  foreclosure  sale  is  not  bound  by  his  bid,  unless  there  was  a  memoran- 
dum of  sale  signed  by  him  or  by  the  auctioneer  acting  as  the  agent  of  both  parties.  Cook  v. 
HiUiard,  §  1193. 

[Notes.— See  ^  1198-1200.] 

STEPHEN  V.  BEALL. 
(32  Wallace,  829-841.    1874.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  A  deed  of  land  was  made  to  a  Mrs.  Bell  and  her 
three  children,  who  were  named  in  the  deed.  Mrs.  Bell  afterwards  married 
Bealiy  and  he  with  his  wife  executed  a  deed  of  trust  conveying  the  whole  tract 
to  secure  a  debt  contracted  by  Beall  in  the  purchase  of  land  from  Stephen, 
trustee  of  Magruder.  When  the  notes  for  the  purchase  money  fell  due,  Stephen 
caused  the  Magruder  land  to  be  sold  to  Crowley,  and  its  proceeds  failed  to  pay 
the  debt.  He  thereupon  filed  a  bill  against  Beall  and  wife  to  obtain  satisfac- 
tion of  the  balance  unpaid  of  the  Magruder  purchase  money.  In  their  answer 
Beall  and  wife  set  up  the  interests  of  the  children,  denied  that  Mrs.  Beall 
could  charge  her  land  for  her  husband's  debts,  and  in  a  cross-bill  charged  that 
the  sale  of  the  Magruder  land  to  Crowley  was  fraudulent,  being  in  reality  a 
sale  by  the  trustee  to  himself.  The  fraud  was  denied  by  Stephen.  The  bill 
was  dismissed  and  Stephen  appealed. 

Opinion  by  Mb.  Justice  Hunt. 

The  counsel  for  the  appellee  sustains  the  decree  below  dismissing  the  bill 
upon  three  grounds:  1st.  Because  the  complainant  failed  to  join  the  necessary 
parties  defendant.  2d.  Because  a  wife  could  not,  at  the  date  of  the  deed  in 
question  from  Mrs.  Beall,  incumber  her  estate  for  the  benefit  of  her  husband. 
id.  Because  the  complainant  acted  in  bad  faith. 

§  1 186.  A  person  holding  in  joint  tenancy  one-fourth  of  a  tract  of  land  can 
by  a  conveyance  of  the  whole  pass  t/iat  interest  and  no  more  to  the  grantee. 

We  will  consider  the  different  grounds  in  their  order.  1.  As  to  the  neces- 
sity of  further  parties  defendant.  Mrs.  Beall  was  the  owner  of  one-fourth  of 
the  property  referred  to,  and  no  more.  This  one^fourth  she  could  convey,  and 
no  more.  Whether  the  terms  of  her  deed  purported  to  convey  this  portion  only, 
or  the  whole,  is  not  important.  She  could  not  convey  the  remaining  three- 
fourths,  nor  could  the  general  language  of  her  deed  create  a  cloud  upon  the 
title  of  her  children.    The  record  showed  exactly  what  title  she  had,  and 
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exactly  what  title  the  children  had.  No  relief  was  asked  against  the  children, 
and  no  claim  made  by  the  trustees  that  their  rights  were  affected  by  the  deed 
of  their  mother.  The  bill  was  filed  against  Mrs.  Beall  and  her  husband  only, 
and  judgment  only  asked  against  them.  No  judgment  could  be  taken  against 
the  children  or  that  would  affect  their  estate,  nor  would  a  sale  of  their  interest 
have  any  legal  effect.  "Ward  v.  Dewey,  16  N.  Y.,  519;  Hey  wood  v.  City  of 
Buffalo,  14  id.,  634;  Cox  v.  Clift,  2  Comst.,  118;  Story's  Eq.,  §  700.  If  the 
grantees  were  tenants  in  common,  it  is  not  denied  that  Mrs.  Beall  could  cod- 
vey  her  portion  or  interest  without  affecting  the  rights  of  her  co-tenants,  and 
that  her  deed  in  this  case  would  effect  that  purpose.  It  is  said,  however,  that 
as  the  law  of  Maryland  stood  in  ISOl,  and  was  thence  carried  into  the  District 
of  Columbia,  the  conveyance  to  Mrs.  Beall  and  her  children  created  a  joint 
tenancy,  and  that  being  a  joint  tenant,  her  conveyance  in  1857  did  not  bind 
her  interest  only,  but  affected,  also,  that  of  her  co-tenants. 

We  cannot  recognize  this  conclusion.  We  find  the  law  on  this  point  thus 
laid  down,  in  Coke  Littleton  and  in  Bacon's  Abridgment:  "If  there  be  three 
joint  tenants  and  one  aliens  his  part,  the  other  two  are  joint  tenants  of  their 
parts  that  remain,  and  hold  them  in  common  with  the  alienee."  Coke  Littleton, 
189;  Bacon's  Abr.,  title  "Joint  Tenants,"  E.  "If  one  joint  tenant  bargains 
and  sells  his  moiety,  and  dies  before  the  deed  is  enrolled,  yet  the  deed,  being 
afterwards  enrolled,  shall  work  a  severance  ab  initio,  and  support,  by  relation, 
the  interest  of  the  bargainee.  But  if  one  joint  tenant  bargains  and  sells  all 
the  lands,  and  before  enrollment  the  other  dies,  his  part  shall  survive,  for  the 
freehold  not  being  out  of  him  the  jointure  remains,  and  though  afterwards  the 
deed  is  enrolled,  yet  only  a  moiety  shall  pass,  for  the  enrollment  by  relation 
cannot  make  the  grant  of  any  better  effect  than  it  would  have  been  if  it  had 
taken  effect  immediately."  Coke  Littleton,  186,  186a;  Bacon's  Abr.,  title 
"Joint  Tenant,"  I,  3. 

%  1181 ,  In  a  proceeding  to  enforce  the  mortgage  of  a  joint  tenant^  his  co- 
tenants  are  not  necessary  parties. 

It  is  laid  down  in  the  same  authorities  that  if  one  joint  tenant  agree  to  alien, 
but  do  not,  and  die,  this  will  not  sever  the  joint  tenancy,  nor  bind  the  survivor. 
But  it  is  held  in  Ilinton  v.  Hinton,  2  Ves.,  634,  that  in  equity  it  may  be  en- 
forced if  the  articles  amount  to  an  equitable  severance  of  the  jointure.  We 
think  it  clear  upon  these  authorities  that  the  attempted  conveyance  by  Mrs. 
Beall  of  the  entire  premises  had  no  effect  upt>n  the  interest  of  her  co-tenants, 
conceding  them  to  have  been  joint  tenants.  The  law  is  well  settled  that  no 
cloud  is  cast  upon  a  title  by  a  proceeding  or  claim,  where  the  record  through 
which  title  is  to  be  made  shows  a  defense  to  the  claim.  Ward  v.  Dewey, 
16  K  Y.,  619;  Hey  wood  v.  City  of  Buffalo,  14  id.,  534;  Cox  v.  Clift,  2  Comst., 
118;  Story's  Eq.,  §  700,  It  would  not  be  proper  under  such  circumstances  that 
the  children  should  be  parties  defendants.  See  Reed  v.  Vanderheyden,  5 
Cow.,  719;  Bailey  v.  Inglee,  2  Paige,  278.  We  dismiss,  then,  as  unfounded 
the  argument  of  a  w^ant  of  parties  defendant. 

§  1 188.  A  married  woman  can  hy  deed  duly  executed  and  acknowledged  bind 
her  separate  estate  for  the  payment  of  a  specified  debt  of  her  husband, 

2.  The  dismissal  of  the  bill  is  defended  upon  the  further  ground  that  the 
debt  sought  to  be  secured  is  the  debt  of  the  husband,  and  that  it  was  not  com- 
petent for  the  wife  to  incumber  her  individual  property  to  secure  her  husband's 
debts.  In  support  of  this  argument  Steffey  v,  Steffey,  19  Md.,  5,  in  the  court 
of  appeals  of  Maryland,  is  cited;  but  that  case  does  not  bear  upon  the  ques- 
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tioD.  That  was  not  the  case  of  an  attempt  to  incumber  the  separate  property 
of  the  wife  for  the  debt  of  the  husband.  It  was  a  case  in  which  both  husband 
and  wife  had  joined  in  an  agreement  to  sell  the  lands  of  the  wife.  Upon  a 
bill  for  specific  performance  the  interest  of  the  husband  was  adjudged  to  be 
bound,  but  tho  execution  of  a  contract  simply  was  held  to  be  inoperative  to 
convey  the  estate  of  or  to  bind  the  married  woman  under  the  statutes  of  Mary- 
land. Nor  is  Central  Bank  of  Frederick  v.  Copeland,  18  Md.,  306,  in  the  same 
court,  and  also  cited,  an  authority  to  the  point  insisted  upon.  It  was  there  held 
that  a  mortgage  by  a  wife  for  her  husband's  debts,  obtained  from  her  by 
threats,  and  the  exercise  by  the  husband  of  an  authority  so  excessive  as  to  sub- 
jugate her  will,  was  not  binding  upon  her.  There  is  nothing  in  these  authori- 
ties to  indicate  that  the  law  of  Maryland  or  of  the  District  of  Columbia  on 
this  subject  is  in  any  respect  peculiar.  The  case  rests  upon  and  must  be  gov- 
erned by  the  general  principles  applicable  to  the  subject. 

As  to  a  wife's  individual  property  generally,  it  is  well  settled  that  she  may, 
by  joining  in  a  deed  with  her  husband,  convey  any  interest  she  has  in  real  es- 
tate. Such  a  deed  conveys  the  interest  of  both.  1  Washburn  on  Eeal  Prop- 
erty, *280.  The  doctrine  that  a  married  woman  has  the  power  to  charge  her 
separate  estate  with  the  payment  of  her  husband's  debts,  or  any  other  debt 
contracted  by  her  as  principal  or  as  surety,  has  been  uniformly  sustained  for  a 
long  period  of  time.  Hulme  v.  Tenant,  1  Brown's  Ch.  Cas.,  16 ;  Stanford  v. 
Marshall,  2  Atk.,  69;  BuUpin  v.  Clarke,  17  Yes.  Jr.,  365;  Jaques  v.  Methodist 
Episcopal  Church,  17  Johns.,  548;  Yale  v.  Dederer,  22  K  Y.,  450;  S.  C,  18  id., 
276;  Corn  Exchange  Ins.  Co.  v.  Babcock,  42  id.,  615;  Story's  Eq.,  §§  1396, 1401a. 
The  question  has  been  in  respect  to  the  manner  in  which  the  conceded  power 
should  be  exercised,  and  in  respect  to  the  requisite  evidence  of  its  due  execu- 
tion. Whether'  the  simple  execution  of  an  obligation  by  a  married  woman 
operates  to  charge  her  estate,  or  whether  she  must  declare  such  to  be  her  inten- 
tion ;  whether  an  oral  statement  of  such  intention  is  sufficient,  or  whether  it 
must  bo  in  writing;  whether  such  intention  must  be  manifested  in  the  contract 
itself  or  may  be  separately  manifested;  whether  a  declaration  of  an  intention 
to  bind  her  separate  property  is  sufficient,  or  whether  the  property  intended  to 
be  charged  must  be  specifically  described,  have  been  the  subject  of  discussion 
at  different  times.  But  that  a  married  woman,  by  an  instrument  in  writing 
by  which  she  expressly  charges  her  separate  property  for  the  payment  of  a 
debt,  which  charge  is  contained  in  the  instrument  creating  the  debt,  and  where 
the  property  is  specifically  described,  and  which  instrument  is  executed  in  the 
manner  required  by  law,  may  create  a  valid  charge  upon  such  property,  is 
agreed  in  all  the  books.  The  instrument  before  us  contains  all  these  requisites, 
and  we  cannot  doubt  its  validity.  Whether  the  property  is  her  separate  estate 
or  her  individual  property  merely,  the  result  is  the  same. 

§  1 189.  That  a  trustee,  several  years  after  the  execution  of  a  trusty  comes  into 
possession  of  the  property  by  purchase  from  his  purchaser  is  not  necessarily 
fraudulent. 

3.  It  was  farther  contended  that  the  bad  faith  of  the  complainant  should  bar 
his  recovery.  The  defendants  in  a  cross-bill  allege  fraud  in  the  original  sale  to 
Mr.  Beall,  in  that  the  complainant  deceived  and  defrauded  them  by  promising 
to  execute  a  deed  of  the  Magruder  property  as  soon  as  they  made  the  purchase, 
and  by  misrepresentations  of  the  value  of  the  land.  This  is  denied  by  the 
complainant  in  his  answer  to  the  cross-bill.  It  will  be  remembered  also  that 
the  order  of  sale  expressly  prohibited  the  giving  a  deed  until  the  whole  pur- 
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chase  money  sboald  be  paid.  Fraad  is  alleged  again  in  that  the  purchase  by 
Crowley  at  the  resale  was  for  the  benefit  of  Stephen,  the  complainant,  upon  an 
agreement  that  the  property  should  be  transferred  to  him,  and  that  the  same 
had  been  conveyed  to  him.  All  fraud  is  denied  in  the  answer.  The  alleged 
agreement  or  understanding  between  Crowley  and  the  complainant  Stephen 
is  denied  in  all  its  parts.  It  is  admitted  by  Stephen  that  subsequently,  without 
any  previous  understanding,  and  in  good  faith,  and  for  a  fair  price  paid,  the 
complainant  purchased  of  Crowley  the  property  bought  by  him  at  the  resale. 
The  interval  between  the  purchase  by  Crowley  at  the  resale  and  the  purchase 
from  him  by  the  complainant  does  not  appear.  Crowley's  purchase  was  made 
in  May,  1859.  In  February,  1872,  thirteen  years  having  elapsed,  it  is  alleged 
and  admitted  that  a  conveyance  had  been  made  by  Crowley  to  the  complain- 
ant. On  the  principle  that  every  pleader  states  his  case  as  favorably  to  him 
as  he  is  able  to  do,  we  may  assume  that  this  time  had  mostly  elapsed  before  the 
purchase  was  made  by  the  complainant.  No  proofs  were  taken.  The  case 
was  heard  on  bill  and  answer.  It  narrows  itself  down  to  this:  there  being  no 
understanding  or  agreement  between  the  purchaser  at  a  public  sale  and  the 
trustee  making  the  sale,  there  being  no  collusion  between  them,  there  being  no 
fraud  in  fact,  the  duties  of  the  trustee  in  respect  to  the  sale  being  ended  and 
his  doings  confirmed  by  the  court  having  the  subject  in  charge,  does  the  cir- 
cumstance that,  years  afterwards,  the  trustee  bought  the  property  from  the 
purchaser  in  good  faith,  and  for  a  fair  price  paid  to  him,  vitiate  and  annul  the 
public  sale  by  the  purchaser? 

If  there  was  a  fraud  on  the  part  of  the  complainant  in  making  the  sale  at 
which  Crowley  was  the  purchaser,  it  arose  from  an  act,  an  intention  or  an 
omission  then  done  or  existing.  A  subsequent  purchase  may  afford  evidence 
that  the  original  sale  was  made  to  permit  that  purchase,  and  that  the  end  illus- 
trates what  the  parties  all  the  while  intended.  But  to  make  a  fraudulent  sale 
it  is  necessary  to  ge  back  to  the  acts,  the  intents  or  the  neglects  existing  at  the 
time  of  the  sale.  It  would  seem  to  be  a  self-evident  proposition  that  when  it 
is  conceded  that  a  sale  was  in  fact  fair,  honest  and  just  when  made,  that  no 
unlawful  act  or  intent  then  existed,  that  a  fraudulent  intent  or  an  unjust  deal- 
ing as  to  that  time  could  not  be  imputed  to  the  party  from  subsequent  occur- 
rences. It  stands  upon  pleadings  here  that  lit  the  time  of  the  sale  the  com- 
plainant had  no  understanding  that  he  should  ever  have  any  interest  in  the 
property ;  in  other  words,  Crowley  bought  it  for  himself  and  for  his  own  ex- 
clusive benefit.  There  was  no  collusion ;  that  is,  the  property  was  fairly  sold 
and  for  all  that  could  be  obtained  for  it.  The  sale  was  reported  to  and  con- 
firmed by  the  court.  This  constituted  a  discharge  of  the  duty  of  the  trustee  in 
making  the  sale.  It  is  quite  difficult  to  conceive  that  any  subsequent  facts 
(leaving  these  in  full  force)  can  establish  that  such  a  sale  is  fraudulent. 

It  is  a  general  rule  that  a  trustee  cannot  deal  with  the  subject  of  his  trust. 
If  one  acting  as  trustee  for  others  becomes  himself  interested  in  the  pur- 
chase, the  cestuis  que  trust  are  entitled,  of  course,  to  have  the  sale  set  aside, 
unless  the  trustee  had  fairly  divested  himself  of  the  character  of  trustee ;  and 
the  fact  that  the  purchase  was  made  through  the  intervention  of  a  third  per- 
son makes  no  difference.  Jewett  v.  Miller,  10  N.  Y.,  402;  Slade  v.  Van  Vech- 
ten,  11  Paige,  21;  Van  Epps  v.  Van  Epps,  9  id.,  237;  Bank  of  Orleans  v. 
Torrey,  7  Hill,  260;  Hawley  v.  Cramer,  4  Cow.,  717;  Hill  on  Trustees,  *536,  L 
We  should  be  unwilling  to  weaken  the  obligation  of  good  faith  and  fidelity  re- 
quired by  the  law  of  a  trustee.    We  have  frequently  enforced  sach  obligations 
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in  the  most  rigid  manner.  It  would,  however,  be  a  great  straining  of  a  good 
principle  to  bold  that  a  purchase  by  a  trustee  from  the  purchaser  at  a  public 
sale,  under  the  circumstances  before  us,  is  necessarily  fraudulent.  There  is  a 
class  of  cases,  undoubtedly,  in  which  transfers  of  property  are  adjudged  to  be 
fraudulent,  although  there  be  no  actual  fraud  meditated  by  the  parties.  Such 
are  the  cases  of  an  assignment  by  an  insolvent  debtor  reserving  portions  of  the 
assigned  property  for  his  own  benefit,  requiring  releases  from  creditors  as  a 
condition  of  participating  in  the  fund,  and  the  like. 

The  case  we  are  considering  bears  no  resemblance  to  these  cases.  There  is 
in  a  purchase  by  a  trustee  nothing  that  of  itself  and  necessarily  vitiates  the 
original  sale.  Whether  culpable  or  commendable  depends  upon  the  circum- 
stances of  each  case.  It  may  be  wrong,  and  it  may  be  right.  It  may  be  ap- 
proved by  the  parties  interested  and  affirmed.  It  may  be  condemned  by  them 
and  avoided.  When  it  is  found  that  the  transaction  is  itself  perfectly  fair  and 
honest,  that  the  purchase  was  not  contemplated  at  the  original  sale,  but  was 
first  thought  of  years  afterwards,  and  was  then  made  for  a  full  and  fair  con- 
sideration actually  paid  by  the  trustee,  and  after  the  fiduciary  duty  was  at  an 
end,  we  find  no  authority  to  justify  us  in  pronouncing  the  original  sale  to  have 
b3en  fraudulent.  Upon  the  whole  case  the  decree  must  be  reversed,  and  the 
record  remanded,  with  directions  to  enter  a  decree  in  conformity  with  this 
opinion,  with  leave  to  the  parties  to  amend  their  pleadings  if  they  shall  be  so 
advised. 

Beversal  and  remand  accordingly. 

CLARK  V.  TRUST  COMPANY. 
(10  Otto,  149-158.     1879.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Harlan. 

Statement  op  FAcra. —  The  preliminary  question  in  this  case  involves  the 
validity  and  effect  of  the  sale  made  at  public  auction  by  Eaton,  or  rather  by 
the  auctioneer  under  his  directions  and  as  his  agent  McG-han  and  wife,  by 
indenture  dated  August  15,  1864,  and  duly  acknowledged  on  ISth  November, 
1864,  conveyed  the  premises  in  controversy  to  Edward  Clark,  in  trust  for  the 
sole  use  and  benefit  of  Mrs.  McGhan,  for  and  during  her  natural  life,  permitting 
her  to  ase  and  occupy  the  same,  and  to  receive  and  apply  the  rents  and  profits 
thereof,  and  in  trust  also  to  sell  and  convey  absolutely  in  fee-simple  or  by  way 
of  mortgage,  to  such  person  or  persons  and  for  such  use  and  purposes  as  Mrs. 
McGhan  should  in  writing  request  and  direct,  her  then  or  any  future  coverture 
notwithstanding.  The  indenture  also  contained  a  provision,  that,  upon  the 
death  of  Mrs.  McGhan,  the  premises,  or  so  much  thereof  as  remained  undis- 
posed of,  should  be  conveyed  to  the  husband,  his  heirs  or  assigns. 

By  an  indenture  executed  and  duly  acknowledged  on  20th  June,  1870, 
McGhan  and  his  wife,  together  with  Clark,  the  trustee,  conveyed  the  property 
to  Daniel  Eaton,  of  the  city  of  Washington,  in  trust  to  secure  the  payment  of 
a  debt  due  from  McGhan  and  wife  to  the  Freedman's  Savings  and  Trust  Com- 
pany, for  the  sum  of  $10,000,  evidenced  by  their  joint  and  several  promissory 
note  to  that  company,  of  like  date  with  the  indenture,  and  payable  twelve 
months  thereafter  to  the  order  of  the  company,  with  interest  at  the  rate  of  ten 
per  cent,  per  annum,  interest  payable  half-yearly.  That  conveyance  was  in 
part  upon  these  trusts:    1.  To  permit  Mrs.  McGhan  and  husband  to  occupy 
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the  premises,  and  the  rents  and  profits  to  have  and  apply  to  their  sole  use 
and  benefit,  until  default  be  made  in  the  payment  of  the  note  or  interest 
thereon,  or  any  proper  charge  or  expense  in  and  about  the  property;  and,  upon 
payment  of  the  note,  interest  and  costs,  to  release  and  reconvey  the  premises 
to  Clark,  the  trustee,  for  Mrs.  McGhan ;  2.  Upon  default  in  any  of  the  said 
respects  (quoting  from  the  deed  itself),  "  to  sell  the  said  piece  or  parcel  of 
ground  and  premises  at  public  auction  upon  such  terms  and  conditions,  and 
at  such  time  and  place,  and  after  such  previous  public  advertisement,  as  the  said 
party  of  the  second  part  or  his  heirs  in  the  execution  of  this  trust  shall  deem 
advantageous  and  proper,  and  to  convey  the  same  in  fee-simple  to  the  purchaser 
or  purchasers  thereof  at  his,  her,  or  their  cost  or  expense;  and  of  the  proceeds 
of  said  sale  or  sales  first  to  pay  all  proper  costs,  charges  and  expenses,  and  to 
retain  as  compensation  a  commission  of  five  per  cent,  out  of  the  amount  of 
said  sale  or  sales;  secondly,  to  pay  whatever  may  then  remain  unpaid  of  said 
note  and  the  interest  thereon,  whether  the  same  shall  be  due  or  not ;  and,  lastly, 
to  pay  the  remainder,  if  any,  to  the  said  Louisa  McGhan,  her  heirs  or  assigns." 

On  or  about  April  5,  1872,  the  note  held  by  the  company  being  unpaid,  and 
interest  to  the  amount  of  $1,400  having  accrued  thereon,  Eaton,  the  trustee, 
made  public  advertisement  that  he  would  sell  the  mortgaged  property  at  public 
auction  to  the  highest  bidder,  at  a  designated  hour,  on  April  24,  1872,  giving 
the  terms  of  such  proposed  sale.  The  sale  was  postponed  from  time  to  time 
until  July  1,  1872,  when  it  took  place,  the  Freedman's  Savings  and  Trust 
Company,  by  one  of  its  officers,  becoming  the  purchaser  at  the  price  of  $13,000. 
We  find  in  the  record  a  writing  signed  by  Eaton,  purporting  to  be  an  indenture 
executed  July  1, 1872,  whereby,  in  consideration  of  the  sum  of  $13,000  in  hand 
paid,  he  conveyed  to  the  purchaser  the. property  so  sold  at  public  auction. 
It  purports  to  have  been  "signed,  sealed  and  delivered  in  presence  of  —  Brain- 
erd  H.  Warner,"  and  to  have  been  acknowledged  before  said  Warner  as  a 
notary  public  for  the  District  of  Columbia.  As  printed  in  the  transcript,  that 
writing  shows  no  seal  attached  to  the  signature  of  Eaton,  and  the  certificate 
of  acknowledgment  before  the  notary  is  without  date.  That  writing  was 
placed  upon  record  on  the  4th  of  February,  1873 ;  but  for  the  want  of  a  seal 
to  Eaton's  signature,  complainants  claim  that  it  was  ineffective  for  any  purpose. 
Subsequently  to  that  sale  the  Freedman's  Savings  and  Trust  Company  com- 
menced proceedings  in  ejectment  against  McGhan  and  wife  and  Clark  to  re- 
cover possession  of  the  property.  The  defendants  in  that  action  failing  to 
appear,  judgment  by  default  was  entered  against  them  on  November  7,  1872, 
and,  under  a  writ  of  possession,  McGhan  and  wife  were  ejected  and  the  com- 
pany put  in  possession  of  the  property. 

In  1873  Bradley  purchased  the  same  property  from  the  company  and  subse- 
quently sold  and  conveyed  it  to  Shepherd,  Eaton  died  on  the  16th  of  Febru- 
ary, 1873,  and  McGhan  died  on  October  27,  1874.  In  this  action,  commenced 
April  5, 1875,  by  Mrs.  McGhan  and  by  Clark  as  trustee  in  the  deed,  already  re- 
ferred to,  it  is  sought  to  redeem  the  property  sold  by  Eaton  under  the  deed  of 
June  20,  1872.  To  that  end  the  complainants,  among  other  things,  prayed 
that  the  deed  from  Eaton  to  the  Freedman's  Savings  and  Trust  Company  and 
the  subsequent  conveyance  under  which  Bradley  and  Shepherd  (who  are  alleged 
not  to  have  been  bona  fide  purchasers)  claim,  be  declared  null  and  void,  and 
the  notes  given  by  Bradley  to  that  company  be  canceled ;  that  an  accounting 
be  had  of  the  rents,  issues  and  profits  of  the  premises,  and  that  the  amount 
thereof  be  applied  on  account  of  the  said  note  of  $10,000;  and  that  the  leas3 
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of  the  premises  may  be  decreed  to  inare  to  the  benefit  of  the  complainaots. 
The  court  below  having  dismissed  the  bill,  this  appeal  has  been  prosecuted  and 
the  assignments  of  error  present  several  propositions  of  law  for  our  considera- 
tion. But  in  the  view  we  take  of  the  case  it  is  only  necessary  to  determine  the 
preliminary  question  already  stated  in  reference  to  the  validity  and  effect  of  the 
sale  at  public  auction  by  Eaton,  the  trustee^  on  the  1st  of  July,  1872. 

§  1190.  Inadequacy  of  price  will  not  invalidate  a  judicial  or  trust  sale  unless 
it  is  so  gross  as  to  shock  the  conscience. 

That  sale  is  attempted  to  be  impeached  upon  several  grounds,  viz. :  1.  That 
a  proper  opportunity  was  not  afforded  to  persons  desirous  to  purchase  the 
property  to  bid  at  the  sale;  that  had  there  been  the  property  would  have 
brought  at  least  $2,000  more.  Upon  a  careful  examination  of  all  the  evidence, 
we  find  nothing  of  a  positive,  substantial  character  sustaining  this  position. 
While  there  is  some  little  conflict  in  the  evidence  as  to  what  occurred  upon 
the  occasion  of  the  sale,  the  overwhelming  preponderance  of  testimony  shows 
that  the  sale  was  duly  advertised  and  was  fairly  and  properly  conducted. 
2.  It  is  next  contended  that  relief  should  be  given  because  the  price  which  the 
property  brought  was  grossly  inadequate.  That  fact  alone  does  not  constitute 
a  sufficient  reason  to  impeach  the  genuineness  or  validity  of  the  sale.  Besides 
the  inadequacy  was  not  such  as  to  shock  the  conscience  or  raise  a  presumption 
of  fraud  or  unfairness.  Hill,  Trustees,  152,  note;  Cooper  v.  Galbraith,  3 
Wash.,  546;  Hubbard  v.  Jarrell,  23  Md.,  66. 

§  1 1 91  •  That  a  trustee  is  an  officer  of  a  corporation  that  buys  at  his  sale  will 
not  invalidate  the  sale. 

3.  The  sale  is  assailed  upon  the  further  ground  that  Eaton,  at  the  date  of  the 
deed  to  him  as  well  as  when  the  sale  was  made,  was  the  actuary  of  the  Freed- 
man's  Savings  and  Trust  Company,  and  that  consequently  no  sale  made  by 
him  under  the  authority  conferred  by  the  deed  of  June  20,  1870,  would  cut  off 
the  equity  of  redemption.  Touching  this  objection,  it  is  sufficient  to  say  that 
the  deed  was  not  made  to  Eaton  in  his  capacity  as  an  officer  of  the  company, 
nor  did  be  act  in  that  capacity  when  exerting  the  authority  conferred  upon 
him.  The  fact  that  he  held  official  relations  to  that  company  did  not  incapaci- 
tate him  from  accepting  the  trust  set  out  in  the  deed  of  June  22,  1870,  or  dis- 
chaiging  the  duties  thereby  imposed.  It  is  true  that  his  relations  to  the  com- 
pany woald  make  it  the  duty  of  the  court  to  scrutinize  very  closely  all  that  he 
did  in  the  execution  of  the  trust;  but  we  find  nothing  in  the  evidence  to  justify 
the  belief  that  he  acted  otherwise  than  honestly  and  faithfully  in  the  discharge 
of  his  daty.  The  evidence  does  not  justify  the  charge  that  he  bid  off  the 
property  for  the  company.  What  we  have  said  leads  to  the  conclusion  that 
the  sale  of  July  1,  1872,  was  a  valid  sale,  which  the  purchaser  was  entitled  to 
have  consummated  by  a  conveyance  executed  and  acknowledged  in  proper 
form.  It  is,  therefore,  of  no  consequence  in  this  suit  to  inquire  whether  the 
writing  executed  by  Eaton  to  the  company  in  pursuance  of  the  sale  made  at 
public  auction  was  or  was  not  sufficient  to  pass  the  title  from  him.  If  he  was 
bound,  aa  we  hold  that  he  was,  to  have  executed  a  sufficient  conveyance,  the 
court  should  not,  by  granting  the  relief  asked,  defeat  the  sale  altogether.  An 
ineffectual  attempt  upon  the  part  of  Eaton  to  consummate  the  sale  does 
not  authorize  a  decree  setting  aside  the  sale,  which,  as  we  have  said,  was  in 
conformity  to  the  deed  and  was  free  from  fraud  or  imposition,  or  such  inade- 
quacy of  price  as,  upon  recognized  principles  of  equity,  constitutes  ground  for 
wliet  Decree  affirmed. 
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COOK  V.  HILLIARD. 
(Circuit  Court  for  Illinois:  9  Federal  Reporter,  4r^    1881.) 

Opinion  by  Blodgett,  D.  J. 

Statement  of  Facts. —  This  is  a  bill  for  foreclosing  a  trust  deed  given  by 
Mr.  and  Mrs.  Hilliard,  on  the  19th  day  of  November,  1873,  to  H.  F.  Valletta, 
trustee,  on  lots  48,  49,  50,  51,  52,  53,  54  and  55,  Hilliard  and  Dobbins'  addition 
to  "Washington  Heights,  in  this  county,  to  secure  the  payment  of  $10,000,  pay- 
able to  the  Protection  Life  Insurance  Company  in  five  years  from  date,  with 
seven  per  cent  interest.  It  is  admitted  that  the  insurance  company  has  been 
adjudicated  bankrupt,  and  that  the  note  has  come  into  the  hands  of  com- 
plainant as  assignee  of  the  insurance  company.  The  only  point  made  by  the 
defendant  is  disclosed  in  the  answer  of  Mrs.  Hilliard,  who  avers  that  Mr.  Yal- 
lette,  the  trustee,  advertised  the  property  in  question  to  be  sold  at  public  aac- 
tion  by  him,  under  the  powers  of  sale  contained  in  the  trust  deed  on  the  26th 
of  March,  1879,  and  that  in  pursuance  of  such  advertisement  he  proceeded  lo 
make  such  sale  by  offering  lot  48,  and  that  the  sum  of  $650  was  thereupon  bid 
for  said  lot  by  and  in  behalf  of  Charles  B.  Wright,  and  the  same  was  struck 
off  and  sold  to  him,  and  that  after  this  lot  was  so  struck  off  to  Wright,  the 
amount  of  his  bid  was  duly  tendered  to  the  trustee,  and  a  deed  demanded,  bat 
that  the  trustee  declined  to  receive  the  money  and  to  make  the  deed. 

Defendants  concede  that  the  complainant  has  the  right  to  a  decree  for  the 
amount  due  on  the  note  after  deducting  the  $650  bid  for  lot  48,  and  is  entitled 
to  a  foreclosure  on  all  the  lots  except  lot  48.  There  is  a  conflict  of  evidence  as 
to  whether  this  lot  48  was  struck  off  to  Wright  on  his  bid.  The  proof  shows 
that  the  property  was  offered  by  Yallette  under  the  powers  contained  in  the 
trust  deed.  It  is  admitted  that  the  eight  lots  in  question  together  made  up  the 
tract  of  land  on  which  was  situated  the  dwelling-house,  out-houses,  garden, 
etc.,  occupied  by  Mr.  and  Mrs.  Hilliard  as  their  home.  And  it  appears  that 
about  the  time  for  opening  the  sale  the  question  was  raised  between  the  trustee 
and  assignee  as  to  whether  the  property  should  be  sold  in  separate  lots  accord- 
ing to  the  subdivision  description,  or  whether  they  should  be  sold  together 
as  a  wrhole  or  one  single  tract.  It  is  conceded,  however,  that  the  trustee  pro- 
ceeded to  offer  lot  48,  and  that  several  bids  were  made  upon  it,  and  that  the 
last  bid  made  was  this  bid  of  $650  by  Mrs.  Hilliard  for  Wright,  and  the  com- 
plainant insists  that  while  the  trustee  was  still  crying  the  lot  he  directed  the 
assignee  to  stop,  declare  the  sale  off,  or  stop  the  sale,  and  the  trustee  thereupon 
stopped  the  sale  without  striking  off  the  lot  or  accepting  the  bid,  or  in  any  way 
declaring  the  lot  sold ;  while  the  defendants  insist  that  just  at  the  juncture  when 
the  trustee  was  directed  to  suspend  the  sale  he  said,  "sold,"  or  "gone,"  or  used 
some  term  indicating  that  the  lot  was  struck  off  on  the  bid  by  Mrs.  Hilliard. 

§  1192.  An  illegal  sale  of  part  of  mortgaged  land  is  no  bar  to  foreclosure 
proceedings.      What  constitutes  a  valid  sale  at  auction.     Necessary  parties. 

I  do  not  think  this  testimony  on  the  part  of  defendant,  even  if  it  was  not 
contradicted,  sho\^  a  valid  sale.  It  is  not  such  a  selling  as  could  be  enforced 
by  a  bill  for  specific  performance.  It  is  evident  from  the  defendants'  testimony 
that  the  trustee  did  not  consider  that  he  had  accepted  the  bid.  He  took  no 
steps  to  consummate  the  sale,  and  he  did  not  recognize  the  bid  as  a  sale.  The 
minds  of  the  parties  had  not  met.  The  transaction  was  not  sufficiently  com- 
plete to  take  it  out  of  the  statute  of  frauds.  In  Burke  v.  Haley,  2  Gil.,  614, 
the  court  says:  "  All  the  recent  decisions  seem  to  admit  the  principle,  and  we 
think  with  sufficient  reason  in  their  favor,  that  sales  made  by  auctioneers  stand 
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upon  the  same  footing  as  those  made  by  private  individuals,  and  require  that 
some  note  or  memorandum  should  be  made  and  signed  by  the  party  to  be 
charged,  to  render  them  valid  and  obligatory  upon  the  purchaser.  .  .  .  The 
auctioneer,  it  is  true,  is  by  law  the  agent  of  both  vendor  and  purchaser,  and  a 
memorandum  signed  by  him  would  be  binding  on  the  latter,  provided  it  was 
saffioient  either  in  itself,  or  when  connected  with  other  written  or  printed  evi- 
dence, to  show  what  was  the  contract  of  the  parties." 

Here  there  is  an  entire  absence  of  any  such  memorandum,  and  the  affirma- 
tive proof  shows  that  the  trustee  who  acted  as  auctioneer  did  not  understand 
that  a  sale  was  made  or  the  lot  struck  off  on  Mrs.  HiUiard's  bid.  The  rule 
above  quoted  is  affirmed  in  Doty  v.  Wilder,  15  III.,  407,  and  has  ever  since  been 
followed  by  the  courts  of  this  state.  It  is  urged  upon  the  part  of  the  defend- 
ant that  Wright  was  a  necessary  party  to  this  suit.  I  cannot  see  how  that  can 
be  under  the  facts  in  the  case,  because  there  was  nothing  of  record  showing 
Wright's  interest,  and  no  binding  contract  extant  showing  any  interest  in  him. 
The  only  rule  that  I  know  of  is  that  the  complainant  must  make  those  parties 
who  are  known  to  him  to  have  a  legal  or  equitable  interest  in  the  property,  or 
whom  the  pleadings  or  proof  discloses  have  such  an  interest  as  that  the  court 
cannot  proceed  to  a  decree  without  bringing  them  into  the  case.  The  coni- 
plttinant  in  this  case  is  not  obliged  now,  on  this  alleged  sale,  to  amend  his  bill 
and  make  Wright  a  party  any  more  than  he  would  if  it  had  been  disclosed  on 
the  bearing  that  Mr.  Hilliard  had  made  a  verbal  agreement,  void  under  the 
statute  of  frauds,  to  sell  the  property  to  some  third  person.  I  therefore  think 
there  is  nothing  shown  in  the  case  which  should  deprive  the  complainant  of  his 
decree.    There  will,  therefore,  be  a  decree  entered  against  the  defendant. 

§  1198.  Mortgagree  eannot  parchase.— A  mortgagee  with  a  power  of  sale  cannot  seU  the 
mortgaged  property  to  himself  directly  or  indirectly.  He  is  a  trustee  for  the  mortgagor  in 
respect  to  the  sale.  If  the  mortgagor  becomes  a  bankrupt  the  mortgagee  in  making  the  sale 
is  a  trustee  for  the  assignee.    Lockett  r.  Hill,*  1  Woods,  553.  " 

g  1194.  Beneficiary  may  pnrchase.— Under  a  trust  deed,  when  the  sale  is  made  by  a  dis- 
interested trustee,  the  beneficiary  may  ordinarily  purchase.  The  holder  of  a  note  secured  by 
a  trust  deed  may  buy  at  the  sale.  He  may  leave  a  bid  with  the  auctioneer,  and  the  purchase 
under  it  will  be  valid  if  it  is  the  highest  that  can  be  obtained.  Richards  v.  Holmes,  18 
How.,  148  (g§  1175-1179). 

§  1195.  A  parehaser  under  a  deed  of  tmst  need  not  give  the  grantor  notice  to  quit  before 
bringing  ejectment  for  the  premises.  Notice  to  quit  is  necessary  only  when  the  relation  of 
landlord  and  tenant  exists.    Waters  v.  Butler,*  4  Cr.  C.  C,  871. 

g  1194i.  A  party  holding  the  strict  legal  title  selling  lands  to  an  innocent  purchaser 
without  due  authority  must  account  for  its  proceeds  to  the  holder  of  the  equity  of  redemp- 
tion.   Shillaber  r.  Robinson,  7  Otto,  69  (§§  1146-1148). 

§  1197.  A  mortgagee  who  takes  possession  of  the  mortgaged  premises  under  a  void  sale 
is  liable  for  the  rents  and  profits  received  by  him  upon  a  subsequent  redemption  by  the  mort- 
gagor. But  to  make  him  liable  lie  must  have  had  actual  possession,  or  such  a  possession  as 
would  give  him  the  enjoyment  of  the  profits.  Such  mortgagee  would  also  be  liable  for  waste 
committed  or  suffered  by  him  while  in  actual  possession  of  the  premises.  But  if  he  is  not  in 
poesesaion,  and  the  injury  done  was  not  any  act  of  his,  or  one  which  he  could  prevent,  as, 
for  instance,  a  destruction  of  buildings  by  the  Confederate  army,  he  is  not  responsible  for  it 
Bigler  r.  Waller,  14  Wall.,  297  (§§  114»-1153). 

g  1198.  The  fact  that  a  subsequent  mortgagee  is  a  bankrupt  is  no  objection  to  the  execu- 
tion of  a  power  of  sale  in  a  prior  mortgage.     Long  v.  Rogers,  6  Biss.,  416  (g§  1155,  1156). 

i  1199.  Mere  inadequacy  of  price  is  no  ground  for  vacating  a  sale  fairly  concluded,  unless 
the  Inadequacy  is  such  as  to  shock  the  conscience,  or  raise  a  presumption  of  fraud  or  unfair- 
nen.    Clark  v.  Trust  Co.,  10  Otto,  149  (§§  1190,  1191). 

i  1200.  Notice  of  claims  to  the  surplus  money  must  be  given  to  the  mortgagee,  or  he 
must  have  actual  notice  of  the  incumbrances  on  which  such  claims  may  be  founded,  or  he 
wiU  not  be  responsible  for  not  applying  the  surplus  towards  the  payment  of  them.  M'Lean 
V,  Lafayette  Bank,*  4  McL.,  480. 
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[See  the  title  Railway  Companies  under  Corporationb.] 


L  POWEE  OF   RaILBOAD  COMPANIES  TO 

Mortgage  Their  Property  and 
Franchises,  §§  1201-1216. 
XL  Form  and  Construction  of  Rail- 
road Mortgages,  §§  1217-1261. 
IIL  Property  Covered    by   Railroad 

Mortgages,  §g  1262-1276. 
IV.  After-acquired  Property  op  Rail- 
road Companies,  §g  1277-1292. 
V.  Legal  Nature  of  Rolling  Stock  op 

Railroads,  §g  1293-1826. 
VI.  Mortgage  Bonds  and  Coupons,  gg 

1827-^1362. 
VII.  Rights  and  Duties  of  Mortgage 

Trustees,  gg  1368-1870. 
VIII.  Payment  and  Redemption,  gg  1371- 
1401. 


IX. 


X. 


XI. 


Remedies  AND  Jurisdiction  of 

Courts,  gg  1402-1423. 
Foreclosure    Proceedings   under 

Railroad    Mortgages,    g§  1424- 

1494. 
Appointment  and  Jurisdiction  of 

Receivers,  gg  1495-1528. 
XII.  Receivers'  Debts  and  Certificates, 

gg  1524-1537. 

XIII.  Equities  Affecting  Priorities  op 

Railroad    Mortgages,    gg  1538- 
1571. 

XIV.  Liens  Affecting  Priority  of  Rail- 

road Mortgages,  g§  1572-1580. 
XV.  Foreclosure  Sales  under  Railroad 

Mortgages,  gg  1581-1661. 
XVI.  Rights  of  Purchasers  at  Fore- 
closure Sale,  gg  1662-1681. 


I.  Power  op  Railroad  Companies  to  Mortgage  Their  Pbopebty  and  Fran- 
chises. 

Summary  -^Lefftslative  autJioHty  necessary,  gg  1201,  1202. 

g  1201.  A  railroad  company  cannot  without  legislative  authority  mortgage  its  franchises; 
and  authority  to  mortgage  its  road,  income  and  other  property  does  not  authorize  a  mortgage 
of  its  franchises.  But  a  mortgage  without  such  authority  may  be  valid  so  far  as  coucems  its 
property.    Pullan  v.  Cincinnati  &  Chicago  R  Co.,  gg  1203-1211. 

g  1202.  Authority  to  a  railroad  company  to  mortgage  its  road  is  authority  for  making  a 
mortgage  of  a  part  of  it.    Ibid, 

[Notes.— See  gg  1212-1216.] 


PULLAN  V.  CINCINNATI  &  CHICAGO  AIR-LINE  RAILROAD  COMPANY. 
(Circuit  Court  for  Indiana:  4  Bissell,  35^0.    1865. ) 

Opinion  by  McDonald,  J. 

Statement  of  FAcrs. —  This  is  a  bill  filed  by  James  Pullan  against  the  Cin- 
cinnati &  Chicago  Air-line  Railroad  Company,  and  others.  Pullan  sues  as  a 
trustee  for  divers  bondholders  under  a  deed  of  trust  in  the  nature  6t  a  mort- 
gage. The  matter  now  before  the  court  is  a  motion  for  a  temporary  injunc- 
tion, and  for  the  appointment  of  a  receivec.  The  facts  and  pleadings  on  which 
this  motion  is  founded  are  substantially  as  follows:  On  the  16th  of  February, 
1848,  the  legislature  of  Indiana  enacted  a  charter  authorizing  a  company  to 
make  a  railroad  from  Richmond  to  Kew  Castle,  Indiana.  The  style  of  the 
corporation  was  the  New  Castle  &  Richmond  Railroad  Company,  and  the 
length  of  the  road  twenty-seven  miles.  In  January,  1851,  the  charter  was 
amended  so  as  to  enable  the  company  to  extend  their  road  either  to  the  Indian- 
apolis &  Peru  Railroad,  or  to  the  Lafayette  &  Indianapolis  Railroad.  This 
amendment  also  authorized  the  company  to  borrow  money  on  mortgage  of 
their  "road,  income  and  other  property."  To  eflFect  a  loan  of  money  for  the 
completion  of  the  road,  the  company  issued  coupon  bonds  to  the  amount  of 
$300,000,  dated  February  25,  1852,  payable  February  25,  1867,  with  interest  at 
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seven  ,per  cent,  ^payable  aemi-annually.  The  bonds  wet«  $1,000  eaoh.  To 
4iecuFe  their  paTiufiat  a  truafc  deed  was  esepated  by  tfae  eompany.  By  this 
trust  deed,  the  ooiofMUiy  comrcyed  ^^all  the  present  and  in-futare'to-be^acqaired 
property  of  the  said  Tbe  Kew  Castle  &  Biofamood  Railroad  Oonvpatiy;  that  is 
to  say :  the  first  sectjoa  of  their  road  from  &ieii«ioiid  to  New  Castle  as  afore- 
said, with  the  superstrnctore  ajid  all  rails  and  other  materials  used  therein,  and 
all  rights  therein,  tells  and  income,  aad  any  (rights  thereto  or  interest  therein, 
together  with  the  tolls  odr  income  to  be  had  or  levied  therefrom,  and  all  fran- 
•chises,  rights  and  privileges  of  the  said  The  New  daetle  &  Richmond  Railroad 
Company,  of,  in,  to,  or  oonoeraing  the  same."  Such  is  the  verbose  langaage 
of  the  deed.  It  was  made  to  Joseph  R  Yarnnm  and  George  Carlisle,  and  to 
the  survivor  of  them,  and  to  the  heirs  of  sooh  survivor,  in  trnst  that  if  the 
company  should  fail  duly  to  pay  either  interest  or  principal  on  said  bonds, 
the  trustees  might  enter  on  and  take  possession  of  the  mortgaged  property, 
and  use  the  same,  and  apply  the  proceeds  of  sueh  use  to  the  payment  of  the 
principal  and  interest  of  the  bonds;  and  that,  if  it  should  become  necessary, 
the  trustees  might  sell  the  mortgaged  property  at  auction  and  apply  the  pro- 
oeede  to  the  paymont  of  such  principal  and  interest. 

Carlisle,  one  of  the  trustees,  died  in  March,  1668.  And  Yarnnm,  the  other 
truatee,  becoming  old  and  unwilling  to  perform  the  trust,  the  Wayne  circuit 
eourt,  in  I861I,  i^pointed  the  complainant,  James  Pallan,  a  trustee  in  the  place 
of  Carlisle.  The  name  of  the  company  was,  in  April,  1858,  changed  to  that 
•of  ^*  The  Cincinnati,  Logansport  &  Chicago  Railway  Company."  And  in  1858 
it  was  again  changed  to  that  of  ^^Tbe  Cincinnati  &  Chicago  Railroad  Com- 
pany." In  April,  1853,  the  corporation  exeouted  to  said  Carlisle  another  mort- 
gage in  the  nature  of  a  deed  of  trust  to  secure  the  payment  of  other  bonds. 
This  mortgage  was  foreclosed  in  this  court  in  1860.  It  covered  all  the  prop- 
erty of  the  company,  which,  under  tike  decree  of  foreclosnre,  was  sold  by  the 
proper  officer  to  Choteau,  Modrdook,  jSchneharde,  Thompson  and  Morgan  for 
$80,000.  These  purchasers,  in  July,  1860,  under  an  act  of  March  5,  1859,  of 
the  Indiana  legislature,  being  the  owners  of  said  property,  became  a  eorpo- 
ration  under  the  style  of  The  Cincinnati  &  Chicago  Air-line  Railroad  Com- 
pany. 

This  foreclosure  and  sale  in  no  manner  affected  the  rights  of  the  bondhoid- 
MS  under  the  deed  of  trust  first  aforesaid.  It  appears  that  ever  since  said  new 
organization,  the  defendant  Judson  has  been  president,  and  the  defendant  Tenny 
secretary,  and  the  defendant  Morgan  treasurer,  of  the  Cincinnati  &  Chicago 
Air-line  Railroad  Company.  It  seems  that  on  the  16th  of  October,  1856,  the 
lasUpamed  company  attempted  to  lease  to  one  John  W.  Wright  &  Company, 
for  a  term  of  ten  years,  all  their  property.  It  appears  also  that  the  last-named 
railroad  company  has  since  attempted  to  consolidate  with  other  railroad  com- 
panies, both  within  and  without  the  state  of  Indiana.  But  whether  these 
doings  were  valid  or  not  seems  immaterial  to  the  present  case.  Even  since  the 
«ommeneement  of  this  suit  there  has  been  an  attempt  at  consolidation,  includ- 
ing the  Cincinnati  &  Chicago  Air-line  Railroad  Company,  and  several  others, 
under  the  name  of  The  Chicago  &  Great  Eastern  Railway  Company.  It  is 
conceded  that  the  deed  of  trnst  and  bonds  first  aforesaid  form  the  first  lien  on 
so  much  of  the  road  in  question  as  lies  between  New  Castle  and  Richmond, 
and  that  on  these  bonds  no  interest  has  been  paid  for  about  two  years  past. 

Under  the  circumstances,  the  trustee,  James  Pullan,  has  filed  his  bill  in 
equity  to  enforce  the  mortgage  of  February  25,  1852.  The  bill,  besides  charg- 
VOL.  IX— S7  417 


§1202.  CONVEYANCES  — RAILROAD  MORTGAGES. 

ing  most  of  the  facts  above  stated,  alleges,  irUer  alia,  that  the  Cincinnati  & 
Chicago  Air-line  Eailroad  Company,  by  their  said  purchase  under  judicial  sale, 
took  the  road  with  the  burden  of  said  first  mortgage  bonds,  and  were  bound 
to  provide  for  the  payment  of  the  interest  on  them,  but  have  neglected  and  re- 
fused to  pay  it;  that  for  some  time  past,  the  earnings  of  the  road  have  been 
large  and  far  above  the  current  expense  of  running  it;  that  the  surplus  earn- 
ings ought  to  have  been,  but  were  not,  applied  to  the  payment  of  said  interest; 
that  the  same  had  been  wrongfully  applied  in  building  a  bridge  across  the 
Wabash  at  Logansport,  beyond  the  terminus  of  the  Cincinnati  &  Chicago  Air- 
line Railroad,  as  it  was  located  by  the  New  Castle  &  Bichmond  Kailroad 
Company,  at  the  time  when  the  first  mortgage  bonds  were  executed,  and  in 
building  and  completing  another  railroad  and  furnishing  it  with  rolling  stock, 
and  in  buying  up  some  of  said  first  mortgage  bonds  on  speculation  and  at  re- 
duced prices,  and  in  discharging  individual  liabilities  of  the  defendants  Judson, 
Tenny  and  Ripley;  that  the  officers  of  the  road  have  been  permitted  by  the 
company  to  use  corrupt  and  oppressive  measures  to  force  the  holders  of  the 
bonds  in  question  to  exchange  them  at  a  sacrifice  for  other  securities  of 
the  company;  that  the  company  are  paying  interest  on  certain  sinking  fund 
bonds  issued  by  them  at  a  later  date  than  those  represented  by  the  oomplain- 
ant;  that  Judson  and  Tenny,  officers  of  the  company,  threaten  that,  unless  the 
holders  of  the  bonds  of  February  25, 1852,  accede  to  certain  terms  proposed  by 
the  company,  they  will  build  a  road  parallel  to  so  much  of  their  road  as  lies 
between  New  Castle  and  Richmond,  and  turn  the  business  thereon  so  as  to 
depreciate  said  security  for  said  $300,000  of  bonds;  that  the  officers  of  the 
company  have,  by  false  representations  of  the  security  for  said  bonds,  greatly 
reduced  their  value  in  the  market;  that  the  company  are  making  no  provision 
for  the  payment  of  said  interest;  and  that  its  officers  refuse  to  permit  either 
said  trustees  or  the  bondholders  to  examine  the  books  of  the  company,  with  a 
view  to  ascertain  the  amount  and  appropriation  of  its  earnings.  The  bill  prays 
an  injunction  against  the  building  of  said  parallel  road,  and  for  a  receiver,  and 
for  general  relief.     The  bill  is  sworn  to. 

The  Cincinnati  &  Chicago  Air-line  Railroad  Company  have  filed  an  answer 
supported  by  affidavit.  This  answer  denies  the  power  of  the  1m  ew  Castle  & 
Richmond  Railroad  Company  to  execute  the  trust  deed  and  bonds  in  question; 
but  it  states  facts  in  support  of  that  denial.  It  denies  any  obligation  on  the 
part  of  the  respondent  to  pay  the  interest  on  said  bonds ;  but  it  admits  that  the 
company  has  all  along  received  and  appropriated  the  earnings  of  the  road.  It 
denies  that  said  earnings  have  been  misapplied,  or  applied  towards  the  con- 
struction of  said  bridge  across  the  Wabash,  or  for  any  purpose  charged  in  the 
bill.  It  denies  that  the  president  and  other  officers  of  the  company,  "  as  such 
officers,"  have  by  threats  endeavored  to  force  the  bondholders  to  surrender  the 
bonds  on  any  terms,  or  that,  "  as  such  officers,"  they  have  decried  the  value  of 
the  bonds,  as  charged  in  the  bill. 

The  answer  attempts  to  excuse  the  failure  to  pay  the  interest  in  question  by 
stating  that  the  company  had  ofl'ered  to  the  holders  of  the  bonds  on  which  the 
interest  had  accrued  other  bonds  issued  by  them  to  the  full  amount  of  those  on 
which  said  interest  had  accrued,  if  the  holders  would  throw  off  the  interest, 
and  alleging  that  all  the  earnings  bad  been  expended  in  improving  and  repair- 
ing the  road  and  providing  the  necessary  rolling  stock,  etc.,  to  run  it.  The 
answer  also  states  that,  under  the  laws  of  Indiana  and  Illinois,  the  railroad 
leading  from  Richmond  to  Logansport  and  the  "  Chicago  &  Qreat  Eastern 
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lUilway  '^  were  consolidated,  and  that  these  now  form  one  continuous  line  of 
two  hundred  and  twenty-four  miles  from  Eichmond  to  Chicago.  Whether  it 
is  claimed  that  these  two  form  now  one  body  corporate  is  not  clearly  stated. 
If  such  a  consolidation  is  meant  to  be  claimed,  I  do  not  see  how  the  thing 
could  be  effected  under  the  rulings  of  the  supreme  court  in  the  case  of  the  Ohio 
&  Mississippi  H.  Co.  v.  Wheeler,  1  Black,  286.  I  suppose  that  a  consolidation 
for  running  arrangements  between  roads  in  different  states  may  be  lawful. 
But  I  suppose  that  two  railroad  corporations  of  different  states  cannot  be  con- 
solidated into  one  new  corporation.  The  complainant  now  moves  for  the 
appointment  of  a  receiver  and  for  an  injunction.  Affidavits  and  other  docu- 
ments have  been  filed,  both  in  support  of  this  motion  and  in  opposition  to  it; 
and  very  able  and  exhaustive  arguments  have  been  made  on  both  sides  of  the 
question. 

§  1 203  •  Power  of  a  railroad  company  to  mortgage  its  property. 

Several  preliminary  points  arise  on  this  motion,  which  it  may  be  well  first  to 
notice.  1.  It  is  contended  that  the  New  Castle  &  Richmond  Railroad  Com- 
pany had  no  power  to  make  the  trust  deed  in  question.  I  recognize  the  rule 
that  a  corporation  ^'possesses  only  those  properties  which  the  charter  of  its 
creation  confers  upon  it,  either  expressly  or  as  incident  to  its  very  existence." 
Head  v.  Providence  Ins.  Co.,  2  Cranch,  127  (Corporations,  §§  1046-48) ;  Beaty 
V.  Knowler,  4  Pet.,  152  (Corporations,  §§  862-866);  Dartmouth  College  v. 
Woodward,  4  Wheat.,  518,  636  (Const.,  §§  2099-2117);  Jeflferson  Branch  Bank 
V.  Skelly,  1  Black,  436.  Under  the  Indiana  constitution,  every  statute  is  a 
public  law  of  which  the  courts  must  take  official  notice,  unless  it  is  otherwise 
declared  in  the  statute  itself.  Article  IV,  §  27.  I  must  therefore,  ex  officio^ 
take  notice  of  the  charter  powers  of  the  New  Castle  <&  Richmond  Railroad 
Company,  though  its  charter  is  neither  pleaded  nor  proved.  So  it  is  decided  in 
the  case  of  Covington  Draw-bridge  Co.  v.  Shepherd,*  20  How.,  227,  though  a 
contrary  doctrine  is  held  in  Charleston,  etc.,  Turnpike  Co.  v.  Willey,  16  Ind.,  35* 
The  original  charter  provided  that  the  company  might  ''negotiate  any  loan 
or  loans  of  money  at  any  rate  of  interest  deemed  expedient,"  and  that  'Hhe 
principal  and  interest  of  all  debts  so  contracted  shall  be  a  lien,  in  their  order, 
on  all  property  and  effects  of  the  company."  And  the  amendment  to  the  char- 
ter provided  that,  for  constructing  and  equipping  the  road,  the  company  might 
borrow  money,  issue  its  bonds  or  notes  therefor,  and,  to  secure  the  same,  mort- 
gage its  "  road,  income  and  other  property."  Undoubtedly  here  is  a  power  to 
make  a  deed  of  trust  in  the  nature  of  a  mortgage. 

§  1204.  a  power  to  mortgage  aU  its  property  does  not  indttde  its  fran- 
chises. 

Bat  it  is  said  that  the  deed  of  trust  in  this  case  undertakes  to  mortgage  the 
company^s  franchises;  and  that  the  charter  gives  no  power  to  do  that.  It  is 
true  that  the  deed  does  attempt  to  mortgage,  among  other  things,  "  all  fran- 
chises, rights  and  privileges  "  of  the  company.  And  it  seems  to  be  well  estab- 
lished that  no  corporation  can,  without  express  legislative  authority,  either 
sell  or  mortgage  its  franchises.  The  charter,  indeed,  empowers  the  company 
to  mortgage  its  "  road,  income  and  other  property ; "  and  this  language  is 
equivalent  to  authority  to  mortgage  all  the  company's  property.  Franchises 
are,  in  some  sense,  property ;  and  it  may  thus  be  plausibly  argued,  that  power 
to  mortgage  all  property  is,  therefore,  power  to  mortgage  all  franchises.  I 
think,  however,  that  the  argument  is  not  sound ;  and  that  this  deed  of  trust,  so 
far  as  it  attempts  to  mortgage  franchises,  is  void.    But  it  does  not  follow  that 
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the  d^ed  is  void  as  to  the  mortgage  of  the  road  itself,  and  its  tollSr  income  and 
real  estate.  In  my  opinion  the  mortgage  is  valid  as  to  these.  And  whatever 
may  be  said  of  the  franchises  is  quite  unimportant  to  the  present  motioo«  since^ 
if  it  be  even  allowed  to  any  extent,  it  certainly  would  be  rash  and  improper 
and  useless  to  turn  over  the  franchises  to  a  receiver. 

§  1205.  A  lien,  given  to  mortgagees  by  charter  may  be  waived  by  themt. 

2.  It  is  contended  that,  at  most,  this  deed  of  trust  only  embraces  so  much  of 
the  road  as  lies  between  New  Castle  and  Eiohmond,  and  the  tolls  and  income 
arising  therefrom,  and  that  it  does  not  embrace  any  rolling  stock.  By  the  laa- 
guage  of  the  deed,  it  seems  to  me  obvious  that  only  such  portion  of  the  road 
as  lies  between  those  two  points,  with  the  ^'  bridges,  depots,"  and  other  things 
thereon,  and  the  tolls  and  income  arising  therefrom,  are  mortgaged.  I  cannot 
conceive  that  any  part  of  the  road  or  its  fixtures,  situate  between  New  Oastle 
and  Logansport,  is  touched  by  the  mortgage.  I  think  that  without  a  deed  of 
trust,  the  original  charter  would  have  made  this  $300,000  a  lien  on  the  whole 
road  and  on  all  its  fixtures  and  other  property.  But  the  creditors  having 
elected  to  take  the  security  which  this  deed  of  trust  gives,  must,  perbapsi  be 
deemed  to  have  waived  the  lien  given  by  the  original  charter, —  especially  so, 
as  the  bill  in  this  case  makes  said  deed  the  foundation  of  the  present  action. 

§  1206.  A  mortgage  of  the  toUs  and  income  of  a  railroad  ind'udes  ite  roUinff 
etocL 

Whether  by  this  instrument  any  rolling  stock  at  all  is  mortgaged  is  a  more 
•difficult  question.  The  tolls  and  income  are  expressly  mortgaged.  Without 
rolling  stock  there  could  be  neither  tolls  nor  income.  Now  it  is  a  maxim  tlxat 
whosoever  grants  a  thing  is  supposed  also  tacitly  to  grant  that  without  which 
the  grant  itself  would  be  of  no  effect.  Cuicimque  cUiquis  quid  ooncedit  oofi- 
eedere  videtur  et  id  sine  qtio  ree  ipsa  ease  non  potuiL  11  Ooke,  52;  Broom's 
Legal  Maxims,  464. 

§  1207.  Omission  to  specify  a  thing  along  with  others  that  are  enumerated. 

In  my  opinion  the  spirit  of  this  maxim  ought  to  be  applied  to  the  point  in 
question.  The  description  of  the  mortgaged  property  is  at  first  in  general 
terms,  thus:  ^^All  the  present  and  in-future-to-be-acquired  property  "of  tbe 
company.  Then  it  proceeds  to  specify:  ^'Tbat  is  to  aay,  tbe  first  section  pf 
their  road  from  Richmond  to  New  Castle,  including  the  right  of  way  and  land 
occupied  thereby  from  Bichmond  to  New  Castle  ajs  aforesaid,  with  the  super- 
structure, and  all  rails  and  other  materials  used  therein  or  procured  therefor, 
bridges,  viaducts,  culverts,  fences,  depot  grounds  and  buildings  erected  thereoi)) 
and  all  rights  therein,  tolls  and  income  —  any  rights  thereto  and  interest 
therein, —  together  with  the  tolls  or  income  to  be  had  or  levied  therefrom."  I 
agree  with  defendant's  counsel  that  the  first  general  statement  in  this  descrip- 
tion is  controlled  and  limited  by  the  subsequent  specific  description,  in  which 
rolling  stock  is  not  even  mentioned;  and  theit, expressio  unixAS  est  exditsio  alierin^. 
But  I  think  that  the  omission  to  specify  a  thing  along  with  other  things  which 
are  enumerated  does  not  exclude  it,  if  any  of  the  enumerated  things  could  be 
of  no  use  without  it.  And  that  seems  to  me  to  be  the  case  here.  None  of  the 
things  specified  could  be  of  much  value  to  the  mortgagees  without  the  rolling 
stock.  On  a  foreclosure,  the  lands,  superstructures  and  fixtures  mighty  indeed, 
be  sold ;  but  the  tolls  and  income  could  not  be.  Besides,  the  deed  of  trust 
provides  another  remedy  to  the  mortgagees  in  case  of  a  default  by  tbe  mort- 
gagors,—  the  very  remedy  which  the  complainant  is  now  seeking  through  a 
receiver.    It  provides  that,  in  case  of  a  default,  the  trustees  may  enter  and  take 
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possession  of  the  mortgaged  property^  and  use  4nd  operate  the  same,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  interest  and  prinoipal  of  the  bonds 
mtended  to  be  secared  by  the  mortgage.  Now,  in  pursuing  this  remedy,  of 
what  avail  would  all  the  other  property  be  if  the  rolling  stock  cannot  be  used? 
Nay,  could  the  remedy  be  pursued  at  all  without  the  use  of  the  rolling  stock! 
The  reason  of  the  rule  that  when  a  man  grants  a  tract  of  land  in  the  center  of 
a  larger  tract  owned  by  him  he  also  grants,  by  implication,  a  right  of  way  into 
it,  fully  applies  to  the  case  in  question ;  and  it  strongly  applies  to  the  mortgage 
of  tolls  and  income.  It  is  truly  said  by  Mr.  Justice  Twisden,  that  "  when  th« 
use  of  a  thing  is  granted,  every  thing  is  granted  by  which  the  grantee  may  have 
and  enjoy  such  use."  Pomfret  v.  Kicroft,  1  Saund.,  821.  And  Mr.  Justice 
Story  approves  and  adopts  this  language  in  the  case  of  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.,  629  (Const.,  §§  2058-2082).  So  in  Whitney  v.  Olney^ 
8  Mason,  280,  an  analogous  principle  is  sustained.  It  was  there  held  that  the 
devise  of  a  mill,  eo  nomine,  carried  with  it  the  mill  yard  so  far  as  the  same  was 
necessary  to  the  use  of  the  mill.  A  like  doctrine  is  maintained  in  Blaine  V4 
Ofaambers,  1  Serg.  &  R,  169,  and  in  Common  Council  v.  State,  6  Ind.,  834. 

If  it  be  said  that  the  present  is  the  case  of  a  mortgage,  and  not  of  a  grant 
or  devise  like  the  cases  just  cited,  it  may  well  be  answered  that  the  reason  is 
the  same  in  them  all,  and  therefore  the  rule  ought  to  be  the  same.  I  am  ol 
opinion  that,  at  least  so  far  as  concerns  the  present  motion  for  a  receiver,  the 
rolling  stock  ought  to  be  regarded  as  being  reached  by  the  mortgage.  If  this 
case  ever  comes  to  a  decree  of  foreclosure,  it  will  then  perhaps  be  the  proper 
time  to  determine  whether  this  is  so  far  a  mortgage  of  any  rolling  stock  as  to 
jastify  the  court  in  ordering  its  sale.  And,  as  a  final  determination  of  the 
point  is  unimportant  to  the  pending  motion,  as  I  view  it,  the  question  is  left 
open  for  argument  on  the  final  hearing. 

§  1 808«  Ths  power  io  mortgage  ike  whole  includes  the  power  to  mortgage  m 
port. 

3.  It  is  argued  that  this  deed  of  trust  is  void,  because  the  company  bad  nO 
power  to  mortgage  its  road  in  parcels,  as  was  here  attempted.  1  think  the 
power  to  mortgage  the  whole  road,  manifestly  given  in  the  charts,  necessarily 
gives  the  power  to  mortgage  any  part  of  it  This  power,  I  think,  would  exist 
without  express  legislation,  as  the  power  to  contract  is  incident  to  the  very  ex^ 
iitence  of  such  a  corporation.  Besides,  the  second  mortgage  and  the  judgment 
of  foreclosure  on  it  expressly  recognize  the  validity  of  this  deed  of  trust.  The 
defendants  bold  the  road  under  a  sale  to  them  on  this  judgment ;  and  they  are 
therefore  estopped  to  deny  the  validity  of  this  deed  of  trust.  Bronson  v.  lA 
Oroese,  etc.,  R.  Co.,  2  Wall.,  283  (§§  1460-66,  infra). 

§  1 209.  Volunteere  wlu>  beeome  interested  peivdente  lite  are  not  neoeeeary  par- 

WPP* 

4.  It  is  objected  that,  as  the  Chicago  &  Great  Eastern  Railroad  Company 
has,  since  the  commencement  of  this  suit,  by  consolidating  with  the  Cincinnati 
dk  Chicago  Air-line  Company,  become  interested  in  the  subject  of  this  litigation, 
the  former  company  ought  to  be  made  a  party  to  it.  Volunteers  who  beoomo 
iateraited  pendefite  lite  are  not  necessary  parties.  Without  being  brought  into 
oCNirt^  the  judgment  binds  them.  Story's  Eq.  PL,  §§  156,  851«  Let  us  now 
proceed  to  inquire  whether,  upon  the  case  made^  an  injunction  and  a  receiver 
o^ghi  to  be  ordered. 

I.  As  to  a  temporary  injunction.  We  have  seen  that^  according  to  the  bill, 
the  defeodaats  have  threatened  that  unless  the  bondholders  submit  to  certaioi 
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oppressive  terms,  that  portion  of  the  road  lying  between  Richmond  and  New 
Castle  "shall  be  practically  cut  off"  from  the  residue  of  the  line,  "  by  the  con- 
struction of  a  road  from  New  Castle  to  Connersville,  Indiana,  by  which  the 
whole  business  upon  the  road  above  New  Castle  shall  and  will  be  diverted  from 
the  part  of  the  road  from  New  Castle  to  Richmond."  And  the  bill  charges 
that  the  defendants  "  are  secretly  aiding  and  encouraging  the  building  of  such 
road  for  such  purpose." 

§  1210.  An  injunction  will  lie  to  prevent  an  irreparable  and  threatened 
vyrong. 

The  answer  denies  that  the  officers  of  the  company,  "  as  such  officers  of  said 
company,"  have  made  the  threats  charged;  and  it  especially  denies  "  that  any 
threats  have  been  made  by  the  defendant  or  by  any  one  authorized  to  speak 
in  behalf  of  this  defendant  [the  company];  that  if  the  said  parties  represented 
by  the  complainant  would  not  take  the  bonds  issued  under  the  mortgage  issued 
by  this  defendant  in  exchange  for  the  bonds  so  held  by  said  parties,  that  this 
defendant  would  construct  a  road  from  New  Castle  to  Connersville,  Indiana, 
and  practically  cut  off  that  part  of  the  road  upon  which  the  complainant 
claims  that  the  said  mortgage  rests ; "  but  the  answer,  nevertheless,  claims  in 
substance  that  the  company  may  lawfully  do  so  if  they  please.  Whether  the 
company  intends  to  do  so  is  not  stated  in  the  answer.  These  denials  in  the 
answer  are  very  carefully  guarded.  They  look  so  much,  like  a  negative  preg- 
nant that  they  naturally  raise  in  my  mind  some  suspicion;  and  taking  this  cir- 
cumstance together  with  the  affidavits  filed  on  both  sides,  I  think  it  fair  to 
conclude  that  the  threat  has  been  made  in  substance,  and  that  the  complainant 
has  just  ground  to  fear  that  it  may  be  carried  out.  I  shall  therefore  order  the 
temporary  injunction.  And  I  do  this  with  the  less  hesitation,  since,  if  the  com- 
pany and  its  officers  have  no  such  design,  the  order  can  do  them  no  harm,  and 
since,  in  my  opinion,  the  defendants  are  grossly  mistaken  in  affirming  in  their 
answer  that  they  have  a  right  to  do  what  the  threat  imports,  if  they  please. 
To  me  it  appears  that  any  attempt  to  divert  business  from  the  road  between 
New  Castle  and  Richmond  would,  under  the  circumstances  of  this  case,  be 
most  unjust  and  inequitable. 

!'  §1211.  The  power  of  the  courts  to  appoint  receivers  is  a  discretionary  pawer^ 
to  he  exercised  with  great  caution. 

I  11.  Let  us  next  inquire  how  the  case  stands  on  the  motion  for  a  receiver. 
The  power  of  courts  of  chancery  to  appoint  receivers  is  a  discretionary  power, 
to  be  exercised  with  great  caution.  Railroad  Co.  v.  Soutter,  2  Wall.,  510.  To 
dispossess  the  owner  of  property  of  its  possession  before  a  final  hearing  is  a 
strong  measure,  not  to  be  adopted  but  in  a  strong  case.  I  think  it  should  never 
be  done  unless,  without  it,  the  complainant  would  be  in  danger  of  suffering 
irreparable  loss.  Is  the  present  such  a  case?  The  bill  charges  that  no  interest 
on  the  bonds  in  question  has  been  paid  for  about  ten  years  past;  and  the  an- 
swer admits  this  allegation.  This  of  itself  is  a  very  strong  circumstance  in 
favor  of  the  motion.  These  are  first  mortgage  bonds,  and  have  precedence  of 
all  other  liens  on  the  company's  property ;  and  it  is  startling  to  find  so  long  a 
delay  to  pay  interest.  At  first  blush  it  would  raise  the  suspicion  that  the 
owners  of  the  road  had  been  very  unfortunate,  or  very  reckless,  or  very  unmind- 
ful of  their  duty.  The  fact  that  the  property  mortgaged  has  changed  bands 
once  or  twice  since  the  bonds  were  executed  does  not  tend  to  remove  that  sus- 
picion. The  new  owners  took  the  property  cum  onere^  and  ought,  if  they  could, 
.  to  pay  the  interest.    In  the  case  of  Williamson  v.  New  Albany  &  Salem  B.  Co., 
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1  Biss.,  198  (§§  1514-18,  infra),  in  October,  1857,  before  Judge  McLean,  it  ap- 
peared, on  a  motion  like  the  present,  that  the  defendant  had  failed  to  pay  the 
semi-annual  interest  which  fell  due  in  April,  1857.  And  principally,  if  not 
solely,  for  that  single  and  recent  failure,  the  chancellor,  while  in  form  he  over- 
inled  the  motion  for  a  receiver,  did  what  was  nearly  equivalent  to  appointing 
one,  he  placed  the  road  so  far  under  the  control  of  the  court  as  to  require  that 
company  to  make  monthly  reports  to  the  court  of  the  net  income  of  the  road 
and  to  pay  a  certain  proportion  thereof  into  court  every  month  for  the  use  of 
the  bondholders. 

Another  important  fact  established  in  the  case  at  bar  is  that  the  trustee,  Yar- 
num,  as  also  some  of  the  bondholders,  on  several  occasions  applied  to  the  pres- 
ident of  the  company  for  leave  to  examine  their  records,  with  a  view  to  the 
amount  of  the  company's  income  and  to  the  disposition  made  of  it  This  ap- 
plication the  president  at  first  evaded  and  finally  denied.  He  said  he  would 
not  give  the  bondholders  a  club  to  break  his  own  head  with,  and  denied  that 
the  trustee  was  the  proper  person  to  make  the  application.  This  response  can- 
not be  justified.  Of  all  men,  the  trustee  in  the  discharge  of  bis  duty  was  the 
proper  person  to  make  the  examination  asked.  It  was  not  only  his  right  but 
his  duty  to  make  it;  and  the  president's  letter  denying  him  the  privilege  was 
unjustifiable.  If  the  company's  records  were  honest  and  fair,  and  if  they 
meant  to  deal  righteously  by  the  trustee  and  bondholders,  and  had  really  done 
so^  it  is  difficult  to  see  how  the  information  sought  could  be  ^'  a  stick  to  break 
anybody's  head  with."  To  persons  thus  withholding  necessary  and  proper  in- 
formation, courts  will  apply  the  maxim,  Omnia  prcesumuntur  contra  spoliO' 
iorem. 

The  answer,  too,  is  in  somd  respects  a  little  evasive.  In  attempting  to  meet 
the  charge  of  threats  and  of  attempts  to  decry  the  value  of  the  bonds  in  the 
market,  it  cautiously  and  guardedly  denies  that  the  company's  officers,  <'  as  such 
officersy^  have  done  these  things.  To  do  so  could  hardly,  under  any  circum- 
stances, be  official  acts.  The  attempt,  in  the  defendant's  answer  and  affidavits, 
to  excuse  the  non-payment  of  the  interest  in  question,  I  think  is  entitled  to 
little  weight.  Even  honest  inability  to  pay  a  debt  is  a  poor  excuse  when  one 
is  sued  for  it.  But  here,  as  it  seems  to  me,  a  still  poorer  excuse  is  attempted 
by  averments  that  the  company  have  had  to  prof  ide  for  other  roads  with  which 
they  have  in  some  way  consolidated,  and,  to  effect  this,  have  expended  and 
most  expend  large  sums  of  money,— matters  with  which  the  bondholders  have 
nothing  to  do.  Thus  it  is  urged  (by  way  of  excuse,  I  suppose)  that  the  com- 
pany, at  great  expense,  in  1861,  had  constructed  an  addition  to  their  road  from 
Logansport  to  Valparaiso;  that  to  stock  their  road  thus  extending  from  Rich- 
mond to  Valparaiso,  they  purchased  rolling  stock  to  the  val  ue  of  $370,000 ;  that 
afterwards  a  still  more  important  extension  of  the  road  was  effected,  so  as  to 
make  a  continuous  line  to  Chicago  by  a  union  with  other  roads,  at  a  cost  of 
about  $1,500,000;  and  that  to  equip  this  long  road,  as  it  must  be  equipped, 
will  cost  about  $1,500,000  more.  Here,  then,  is  an  aggregate  of  about  $3,370,000 
^th  which  the  different  companies  succeeding  to  the  ownership  of  the  New 
Castle  &  Richmond  Railroad  have  burdened  themselves.  And  by  the  answer 
it  seems  to  be  implied  that  this  furnishes  some  excuse  why  the  interest  in  ques- 
tion remains  unpaid,  or  at  least  why  a  receiver  should  not  be  appointed.  To 
my  mind  this  is  no  excuse.  Whatever  the  Air-line  road  did  in  this  reo:ard  was 
done  at  its  risk ;  and  if,  by  assuming  such  burdens,  it  became  the  less  able  to 
pay  the  interest,  this  is^  I  think,  one  reason  for  appointing  a  receiver. 
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Bat  tbe  most  remarkable  feature  ia  tbe  answer,  as  it  seems  to  me,  is  that  ib 
does  Bot,  that  I  can  see,  present  any  feasible  soheme  for  paying  this  interest  at 
all.  Indeed,  so  far  as  appears  from  the  answer,  it  does  not  seem  that  the  inter- 
est will  ever  be  paid  voluntarily.  A  strong  desire  is  evinced  to  extend  tbe  road 
and  raise  vast  sums  for  equipping  it ;  but  no  corresponding  anxiety  is  shown  to 
do  anything  for  the  first  mortgage  bondholders.  The  answer  evidently  erinees 
a  design  to  postpone  this  matter  till  the  very  last.  Under  all  the  oireum- 
stances,  I  think  the  appointment  of  a  receiver  would  be  very  proper,  if  the  biU 
had  averred  that  the  mortgaged  property  was  not  a  sufficient  security  for  the 
debt;  and  that,  without  a  receiver,  the  bondholders  are  in  danger  of  irreparable 
injury.  I  suppose  that  in  no  case  of  a  mortgage  oagiit  a  court  of  chancery  to 
appoint  a  receiver,  if  the  mortgaged  property  is  of  such  value  as  to  render  it 
clear  that,  on  a  foreclosure  and  sale,  the  debt  could  all  be  made.  In  the  pres- 
ent  case^  tbe  mortgaged  property  would  probably  not  bring  so  much  on  sale. 

I  will  therefore  appoint  a  receiver,  whose  duty  it  shall  bo  to  examine  tbe 
books  and  affairs  of  the  road,  to  ascertain  its  net  earnings  monthly,  to  receive 
one^fourth  of  the  net  earnings  of  the  road  from  Richmond  to  Logansport  from 
the  company  every  month,  and  to  pay  it  into  this  court  for  the  use  of  the  bond- 
holders. And  I  order  that  the  company,  its  offioeifs  and  agents,  give  to  such 
receiver  all  proper  facilities  for  examining  the  books  and  papers  of  theccMnpany 
touching  the  gross  and  net  incomes  and  earnings  of  said  part  of  said  road ;  and 
that  the  company,  by  their  proper  office  or  officers^  do  under  oath  render  fuU 
and  fair  monthly  statements  to  such  receiver  ol  the  gross  and  net  income  and 
earnings  of  said  part  of  said  road,  and  pay  over  to  him  every  month  said  fourth 
part  of  said  net  proceeds. 

§1212.  A  railroad  which  has  power  to  gell  its  property  may  mortigage  it.  The  jrawer  to 
xuortgage  is  the  lesser  power,  and  Is  included  in  the  power  to  sell.  Branch  v,  Atlantic  &  Gulf 
R  Co.,  8  Woods.  iSl,  486. 

%  1218.  All  bustiiess  corporatiotifS  harre  an  impliied  pofver  to  inear  debta  and  bervew  moaey 
for  the  purposes  of  the  corporation.    IbicU 

g  1214.  Whether  a  railroad  may,  without  legrlglatlve  authority,  mortgragre  its  propertj 
and  franchises  or  not,  it  is  clear  that  an  act  of  the  legislature  recognizing  the  validity  of  such 
mortgage  preeludies  the  possibility  of  holding  it  to  be  contrary  to  public  policy.  Hall  v.  Sul* 
Uton  R.  Co.,*  21  Law  Rep^,  ISa 

%  1215.  A  director  of  a  oorporatl<»i  la  a  trustee  for  gtockholderg  and  oreditonk  There- 
fore if,  by  his  office,  he  obtains  for  himself  any  advantage  over  other  stockholders  and  cred- 
itors in  securing,  by  mortgage,  an  existing  indebtedness  of  the  corporation  to  himself,  equity 
-wiit  treat  the  tranaaetioa  void  or  change  him  aa  trustee.  Corbett  v.  Woodward,  5  Saw.,  403 
(g§641-M7>. 

g  121&  A  corporation  is  estopped  from  pleading  that  a  mortgage  and  bonds  roceived  by 
it  are  void  because  its  directors  loaned  the  money,  when  it  appears  that  the  transaction  waa 
saacCion^  by  a  stock  vote.    Hotel  Co.  v.  Wade,  7  Otto,  13  (§§  IMMd). 

II.  Form  and  Construction  or  Railroad  Mortgaoes. 

SvmtiXRY— Equitable  a^argt  upon  proceeds  of  })ondM^  g  12*11'. -«  Statutory  lien  maet  he  dearf^ 
aiaied^  %  ViV^,^  ReUase  of  statiUory  lien;  eonstitutional  provieion  againet^  §  1219.— *CV>r- 
porate  seal;  authority  to  afflx,  §  12^.  —  Foreclosure  upon  default  in  paying  interest 
coupon,  g  12S^I.— Reservation  of  right  to  company  to  make  sales  of  lands^  §  1222.-*  i^Mwr 
reserved  to  create  a  prior  lien,  ^  122d-'1225. 

§  1217*  An  equitable  charge  upon  the  proceeds  of  benda  secuved  by  a  mortfago  of  a  rail- 
road does  not  exist  in  favor  of  a  contractor  who  has  constructed  a  portion  of  the  toad  undar 
a  contract  with  the  corporation  which  does  not  create  such  a  charge  either  directly  or  by 
necessary  implicaidon.  The  fact  that  the  contractor's  labor  has  added  to  the  security  of  the 
bondholders  does  sot  subordinate  their  fiea  tooa&in  hiafavor;  nsithar  does  a  protisioa  io 
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the  mortgage  that  the  expenditure  of  alt  suma,  realifted  from  the  sale  of  the  bonds  seeured* 
■hall  be  made  with  the  approval  of  one  of  the  trustees,  whose  assent  in  writing  shall  be  neo- 
essaiy  to  all  contracts  made  by  the  corporation,  before  the  same  shall  be  a  charge  upon  any 
of  the  sams  received  from  such  sale,  create  a  charge  in  favor  of  such  contractor.  Dillon 
V.  Bvnard,  gg  ISd^lSSa 

§  1218.  A  statutory  lien  exista  only  where  the  statute  in  positive  terms  expresses  an  inten- 
tion to  create  such  a  lien.  A  statute  giving  a  city  authority  to  aid  a  railroad  company,  and 
to  receive  security  by  mortgage  or  by  pledge  of  stock,  creates  no  lien  in  favor  of  the  city  aa 
against  other  mortgages,  after  the  city  has  accepted  a  pledge  of  the  company's  stock  as  secu- 
rity for  such  aid.    Cincinnati  v.  Morgan,  §§  1229,  1330. 

i  1819.  The  legislature  of  a  state  has  fuH  power  to  release  a  statutory  lien  in  favor  of  the 
state  unless  it  is  restrained  by  its  constitution.  A  provision  of  the  constitution  of  Missouri, 
that  the  general  assembly  shall  have  no  power,  for  any  purpose  whatever,  to  release  the  lien 
held  by  the  state  upon  any  railroad,  but  shall  provide  by  law  for  the  sale  of  the  road  and  the 
eompany's  franchises,  does  not  prohibit  the  legislature  from  discharging  its  lien  upon  a  rail- 
road upon  receiving  itn  full  value.  In  such  case  the  legislature  is  necessarily  the  Judge  of 
sacli  value.    Murdock  v.  Woodson,  §g  1281-1235. 

§  1230.  The  fact  that  a  mortgage  deed  has  the  seal  of  a  corporation  attached  does  not  make 
ft  the  deed  of  the  oorporation,  unless  the  seal  was  placed  upon  it  by  some  one  duly  author- 
iied.  The  seal  being  affixed  to  the  deed,  there  is  a  presumption  that  it  was  riglitf  uUy  affixed  ; 
bat  this  presumption  may  be  overthrown  by  parol  evidence  to  the  contrary.  Koehler  v.  Black 
Eiver  Falls  Iron  Company,  gg  1236-1240. 

g  1221.  Restrictions  or  provisions  in  a  statute  authorizing  a  corporation  to  issue  bonds  se- 
cured  by  mortgage  enter  into  the  contract,  and  bind  the  parties  to  it,  although  the  mortgage 
iMf  contains  inconsistent  provisions.  Thus  where  a  mortgage  is  made  to  secure  bonds  with 
interest  payable  semi-annually,  under  the  authority  of  a  statute  which  declares  that  the  bonds< 
Rhall  not  mature  at  an  earlier  period  than  thirty  years,  a  provision  in  them  that,  upon  a  fail- 
me  to  pay  any  coupon  when  presented  for  payment,*  and  a  continued  default  thereon  for  six 
nooths,  the  whole  sum  mentioned  In  the  bonds  stuill  become  due  and  payable,  is  void.  In 
nch  case,  however,  the  mortgage  may  properly  provide  that  it  shall  be  foreclosed  upon  non- 
payment of  interest.  When  a  foreclosure  suit  is  brought  in  consequence  of  such  default, 
and  the  sum  ascertained  to  be  due  on  the  coupons  is  paid  within  such  reasonable  time  as  the 
court  shall  apiK>int,  no  further  proceedings  in  the  suit  can  be  had  until  there  is  another  de- 
Inilt  If  the  Sam  be  not  so  paid,  a  sale  of  the  property,  with  a  forecloeare  of  all  the  rights 
nbordinate  to  the  mortgage,  shoald  be  ordered,  with  a  direetion  to  bring  the  proceeds  into 
oourt    HoweU  v.  Western  R.  Co.,  §g  1241, 1242. 

g  1222.  Where  a  railroad  company  in  a  mortgage  of  lands  reserved  the  right  to  make  salea 
of  the  lands  and  pay  over  to  the  mortgage  trustees  the  proceeds  after  deducting  the  expensea 
off  executing  the  trost,  the  eompaay  had  the  right  to  retain  the  reasonable  expenses  incurred 
I7  it  ia  making  snob  sales,  and  also  the  legal  taxes  an  paid  upon  such  lan^  Nickersoa  9. 
Atchison,  Topeka  &  Santa  Fe  R.  Ca,  gg  1243,  1244. 

g  I22S.  Where  a  power  was  reserved  in  a  mortgage  by  a  railroad  corporation  to  create  a 
lien  prior  to  such  mortgage  in  favor  of  a  state,  in  case  it  should  make  a  loan  to  the  corpora- 
tion, and  the  state  by  an  act  of  its  legislature  authorized  the  corporation  to  make  a  mortgage 
tasseare  a  kMnn  froaa  other  parties,  provided  the  company  would  relinquish  its  claim  to  a 
loan  from  the  state,  and  a  mortgage  was  made  accordingly,  it  was  held  that  so  far  as  the  new 
mortgage  did  not  invade  any  substantial  or  vested  rights  under  the  prior  mortgage,  it  was 
valid  and  the  substitution  might  be  made.  Campbell  v,  Texas  A  New  Orleans  R.  Co., 
Bl34»-12ae. 

1 1294b  The  fact  that  subetitnted  bonds  were  made  to  ma  for  a  longer  time  waa  regarded 
•i  immaterial;  as  was  also  the  fact  that  the  substituted  mortgage  did  not  require  a  sinking 
fond  as  was  the  case  with  the  bonds  which  were  to  be  given  to  the  state.    IbidL 

g  f283w  But  a  Tariance  in  the  rate  of  interest,  a  higher  rate  being  imposed  in  the  substi- 
tated  bondfl,  ia  to  the  extent  of  the  increase  in  such  rate  an  invasion  of  the  rights  ot  bond- 
beldeis  under  the  first  mortgage,  and  makes  the  bonds  invalid  to  that  extent.    IbidL 

[N<yn8.— See  gg  1251^-1261.] 

DILLON  V.  BARNARD. 
(CSrcuit  Court  for  Massachuaetts:  1  Hoknes,  88^-d95.    1874.) 

Opinkm  by  Sbx^lst,  J. 

SftAmaaan  ov  FiUTis. — Tbis  oa$e  is  presented  on  a  demarrer  to  the  bill  in 
eqsitj.    The  matsriAl  ayermeBts  of  fact  wbich  the  demorrer  admits  are  as  fol* 
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lows:  That  the  Boston,  Hartford  &  Erie  Kailroad  Company,  a  corporation 
duly  existing  under  the  laws  of  Massachusetts,  Ehode  Island,  Connecticut  and 
New  York,  was,  prior  to  the  1st  day  of  March,  1866,  authorized  to  construct, 
maintain  and  operate  a  railroad  in  each  of  said  states,  and  owned  the  railroad 
and  franchises  described  in  the  bill ;  that,  for  the  purpose  of  providing  for  and 
retiring  all  the  existing  mortgage  debt  and  prior  liens  upon  the  line  of  the  rail- 
road of  said  corporation,  and  for  the  purpose  of  completing  and  equipping  its 
railroad,  then  only  partly  constructed,  the  corporation,  by  a  mortgage  deed  or 
indenture  in  trust,  on  the  19th  day  of  March,  1866,  conveyed  to  Robert  H. 
Berdell  and  others,  trustees,  all  its  property  then  owned  and  after  to  be  ac- 
quired, in  trust,  upon  the  terms  and  for  the  purposes  set  forth  in  the  mortgage 
deed,  which  indenture  in  trust  or  mortgage  was  ratified  and  validated  by  the 
legislation  of  the  several  states  of  Massachusetts,  Ehode  Island,  Connecticut 
and  New  York. 

The  bill  alleges  that,  among  other  things,  it  was  provided  in  the  indentare 
that  certain  bonds  or  evidences  of  debt,  to  an  amount  named  in  said  indentare, 
should  be  issued,  sold  and  disposed  of,  as  the  means  and  for  the  purpose  of 
raising  money  to  complete  and  equip  the  road;  that  such  bonds,  attested  by  the 
trustees,  should  be  secured  by  said  indenture,  and  become  a  lien  upon  the  prop- 
erty therein  described  and  conveyed,  and  also  upon  all  the  property  afterwards 
purchased,  and  on  the  increase  of  value  in  the  railroad  given  to  it  by  the  ex- 
penditure of  the  money  raised  by  the  sale  of  the  bonds.  It  is  also  alleged  that 
it  was  agreed  by  said  indenture,  and  was  a  part  of  the  trusts  and  terms  under 
which  the  trustees  held  and  were  to  hold  the  trust  estate,  that  the  expenditure 
of  ail  sums  of  money  realized  from  the  sale  of  the  bonds  issued  under  the 
mortgage  should  be  made  with  the  approval  of  at  least  one  of  the  trustees, 
whose  assent  in  writing  should  be  necessary  to  all  contracts  made  by  the  rail- 
road corporation  for  the  purposes  aforesaid,  before  the  same  should  be  a  charge 
upon  any  of  the  sums  received  from  such  sales;  and  also  alleges 'Hhat  such 
contracts,  to  be  assented  to,  should  and  would  be  a  charge  upon  such  sums  so 
received  and  realized  by  or  from  such  sales."  This  last  averment  must  be  un- 
derstood as  the  allegation  of  what  complainant  claims  to  be  the  legal  inference 
resulting  from  the  terms  of  the  contract,  as  no  such  provision  is  anywhere 
expressed  in  terms  in  the  mortgage,  which  is  made  part  of  the  bill  and  the 
record  in  the  case. 

Afterwards,  on  the  24th  of  October,  1867,  the  complainant  Dillon  entered 
into  a  contract  with  the  corporation,  in  writing,  which  was  approved  and  as- 
sented to  in  writing  by  the  trustees,  for  the  construction  of  a  certain  portion 
of  said  road.  It  is  alleged  to  have  been  the  purpose,  object  and  intention  of 
the  corporation,  the  trustees  and  the  complainant,  that  the  sums  becoming  due 
under  the  construction  contract  should  be  a  charge  on  the  sums  to  be  received 
from  sales  of  the  bonds;  that  the  complainant  performed  work  and  expended 
large  sums  of  money  under  the  contract,  relying  for  his  compensation  on  the 
sums  of  money  to  bo  derived  from  sales  of  bonds,  and  upon  a  lien  thereon,  by 
virtue  of  the  premises,  and  that  his  reliance  thereon  was  well  known  to  the  cor- 
poration and  the  trustees;  that  his  work  under  the  contract  was  performed 
and  accepted,  and  approved  in  accordance  with  the  stipulations  in  the  contract; 
and  that  a  balance  is  due  to  him  of  $1,030,693.29,  with  interest  The  bill 
alleges  that  instead  of  devoting  the  proceeds  of  the  sale  of  the  bonds  to  the 
payment  of  complainant,  the  corporation  and  the  trustees  suffered  the  money 
to  be  expended  in  acquiring  new  property  to  be  held  under  the  indenture,  and 
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in  improving  and  increasing  the  value  of  the  property  already  held  under  it; 
and  that  the  value  of  the  new  property  acquirecl  and  the  increased  value  of 
the  old  property  held  under  the  indenture  greatly  exceeded  the  amoont  due  to 
the  complainant.  The  defendants  Hart,  Oliphant  and  Clark  became  legally  the 
saccessors  of  Berdell  and  others,  as  trustees  under  the  mortgage,  and,  before 
the  filing  of  the  bill,  entered  into  possession  under  the  mortgage  of  all  the 
property  covered  by  it,  and  commenced  proceedings  to  foreclose  the  same. 
The  corporation  is  alleged  to  be  insolvent  and  without  means,  except  the  prop- 
erty covered  by  the  mortgage,  and  in  bankruptcy,  and  the  assignees  in  bank- 
raptcy  are  made  defendants. 

§  1226.  A  demurrer  admits  facts  well  plead^ed,  but  not  conclusions  of  laWy 
nor  averments  as  to  the  construction  of  documents  and  parol  agreements. 

In  substance,  the  claim  of  the  complainant  is,  that  the  money  received  from 
the  sales  of  the  Berdell  bonds  was  to  be  expended  in  building  and  equipping  the 
railroad,  which  was  to  be  held  by  the  trustees  in  mortgage  as  security  for 
the  bondholders;  that  a  part  of  the  money  due  to  the  complainant  for  build- 
iD<;  the  railroad,  which  has  passed  into  the  possession  of  the  trustees  under  the 
mortgage,  has  been  withheld  from  him  and  applied  to  the  purchase  of  other 
property,  which  the  contract  did  not  contemplate  should  be  bought  and  con- 
veyed to  the  trustees,  but  which  has  been  conveyed  to  them;  and  the  com- 
plainant seeks  to  follow  this  property,  upon  the  ground,  as  he  claims,  that  the 
contract  between  him  and  the  corporation,  in  connection  with  the  terms  and 
conditions  of  the  mortgage,  constituted  in  equity  a  charge  upon  the  sums  re- 
C3ived  from  the  sales  of  the  bonds.  As  far  as  possible,  the  averments  of  matters 
of  legal  inference  and  of  conclusions  of  law,  and  of  the  construction  of  docu- 
ment have  been  omitted  in  the  statement  of  the  allegations  in  the  bill  of  com- 
plaint. The  demurrer  does  not  admit  the  truth  of  such  allegations,  but  only 
such  facts  as  are  well  pleaded.  2  Mitford,  Eq.  PL,  227;  Story,  Eq.  PL,  sec. 
459;  Daniell,  Ch.  PL,  560;  Commercial  Bank  of  Manchester  v.  Buckner,  20 
How.,  108;  Ford  v.  Peering,  1  Ves.  Jr.,  72.  So  far  as  the  allegations  in  the 
billare  concerned  which  set  up  what  are  alleged  as  understandings  between 
the  parties,  whether  they  refer  to  matters  contained  in  the  written  agreement 
or  indenture,  and  may  be  taken  to  be  averments  of  conclusions  of  law  from 
the  agreements,  or  whether  they  refer  to  parol  agreements  incompatible  with 
the  written  agreements,  the  questions  as  to  the  correctness  of  the  legal  con- 
clusions in  the  one  case,  or  the  admissibility  of  the  parol  evidence  in  the  other, 
are  open  to  the  defendants  on  demurrer.     Lea  v.  Robeson,  12  Gray,  2S0. 

§  1227.  The  mortgage  in  question  contains  a  covenant  to  the  effect  that  the  cor* 
poration  will  so  expend  the  moneys  received  from  the  sale  of  the  mortgage  bonds 
as  to  add  to  the  security. 

The  mortgage  in  trust,  after  reciting  the  authority  given  to  the  directors  of 
the  company  to  make  a  mortgage  upon  the  whole  or  any  portion  of  the  road, 
and  to  issue  and  dispose  of  their  mortgage  bonds  to  the  amount  of  $20,000,000, 
payable  in  New  York,  excepting  such  portion  as  the  directors  should  authorize 
to  be  payable  in  London  in  sterling  currency,  declares  the  purpose  of  the 
mortgage  to  be  to  secure  the  "  bonds  to  be  issued,  for  the  purpose  of  providing 
for  and  retiring  all  the  existing  mortgage  debt  and  prior  liens  upon  the  line  of 
the  road  of  the  party  of  the  first  part,  and  for  the  purpose  of  completing  and 
equipping  their  road,  and  of  laying  down  a  third  rail,  so  as  to  form  an  addi- 
tional track  corresponding  with  the  gauge  of  the  Erie  Railway  of  New  York." 
The  form  of  the  bonds  to  be  secured  by  the  mortgage  was  recited  in  the 

437 


§1897.  CONVEYANCES— RAILROAD  MORTGAGES. 

mortgage  deed.  Each  bond  to  be  issued  contained  a  statement  on  its  face  that 
it  was  one  of  a  series  of  tvrenty  thousand  bonds  issued  for  the  purpose  of  pay* 
ing  the  existing  debt  of  the  company,  and  of  completing  and  equipping  their 
road.  The  bond  also  on  its  face  purported  to  be  seoured  by  a  mortgage  of  the 
railroad  and  franchises,  furniture  and  equipment  of  the  company  to  the  trust- 
ees, ^  which  is  to  be  the  first  and  only  lien  on  the  property  and  franchises  of 
the  company,  when  the  existing  mortgage  debt  is  retired,  to  meet  which  a  cor- 
responding portion  of  this  issue  of  bonds  is  placed  in  trust  in  the  hands  of 
said  trustees."  Again,  the  indenture  itself  declares  "  that  the  parties  of  the 
first  part,  for  the  better  securing  and  more  sure  payment  of  the  sums  of  money 
mentioned  in  the  said  mortgage  bonds,  and  each  of  them,  according  to  the 
tenor  thereof,"  .  .  •  have  granted,  etc.,  to  the  parties  of  the  second  part 
(t.  «.,  the  trustees)  all  and  singular  the  railways,  etc.  (describing  the  railways 
and  lands  of  the  corporation),  with  all  the  personal  property,  and  privileges, 
franchises,  leases  and  charters;  '^also,  all  the  like  estate,  roads,  railroads,  and 
structures,  and  matters  and  things  pertaining  or  belonging  thereto,  that  may 
be  hereafter  acquired  or  constructed,  or  belong  to  or  be  controlled  by  the  party 
of  the  first  part."  The  indenture  then  witnesseth  that  it  is  made,  and  the 
mortgage  bonds  and  obligations  intended  to  be  secured  by  it  are  made,  ex- 
ecuted and  delivered,  npon  the  terms,  conditions  and  agreements  following,  the 
most  important  of  which,  and  the  one  upon  which  the  complainant  principally 
relies,  is  the  sixth  condition  in  the  indenture,  which  is:  '^That  the  expenditure 
of  all  sums  of  money  realized  by  or  from  the  sale  of  the  bonds  issued  under 
this  mortgage  shall  be  made  with  the  approval  of  at  least  one  of  the  said 
trustees,  whose  assent  in  writing  shall  be  necessary  to  all  contracts  made  by  the 
party  of  the  first  part  before  the  same  shall  be  a  charge  upon  any  of  the  sums 
received  from  said  sales." 

The  allegation  in  the  bill  is,  that  it  was  agreed  by  the  indenture  *^  that  such 
contracts  so  assented  to  should  and  would  be  a  charge  upon  such  sums  so  re- 
ceived and  realized  from  such  sales."  There  are  no  such  words  in  the  Indent- 
ure. The  allegation,  therefore,  is  one  of  those  allegations  of  conclusions  of 
law  or  legal  construction  of  a  document  which  are  not  admitted  by,  but  are 
open  on,  the  demurrer.  Upon  a  careful  consideration  of  the  whole  indentore, 
its  scope,  intent  and  purpose,  and  especially  of  the  sixth  clause,  in  which  alone 
the  word  "charge"  is  used,  it  must  be  determined  whether  that  word  was  nsed 
in  its  strict  and  technical  sense,  or  only  in  a  more  general  sense,  in  a  covenant 
that  the  corporation  itself  would  make  no  expenditures  of  any  money  realized 
from  the  sale  of  the  bonds,  or  any  contract  calling  for  such  expenditure,  with- 
out the  approval  of  one  of  the  trustees.  This  sixth  clause  in  the  indenture  is 
a  covenant  on  the  part  of  the  corporation,  party  of  the  first  part,  with  the 
thistees  for  the  bondholders,  party  of  the  second  part;  a  covenant  the  intent 
and  purpose  of  which  was  in  aid  of  what  is  declared  to  be  the  purpose  of  the 
indenture  itself,  "for  the  better  securing  and  more  sure  payment  of  the  sums 
of  money  mentioned  in  said  mortgage  bonds,  and  each  of  them,  according  to 
its  tenor." 

Therefore,  as  the  money  from  the  sale  of  the  bonds  was  to  be  raised  for  the 
purpose  of  retiring  existing  mortgage  debts  and  prior  liens  on  the  mortgaged 
property,  and  for  the  purpose  of  completing  and  equipping  the  road  and  laying 
down  a  third  rail,  the  corporation  provided  for  the  application  of  a  portion  of 
the  bonds  to  the  retiring  of  existing  prior  incumbrances,  by  the  provision  in  the 
indenture  for  placing  tha  bonds  requisite  for  that  purpose  in  the  eontrol  of 
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the  trosteecy  tbas  adding  to  the  secarity  by  the  ejctingaisbcaeni  of  prior  liens, 
and  requiring  tbe  assent  of  the  trustees  to  expenditares  and  eootraots  for  ex- 
peoditares,  that  they  might  have  tbe  power  so  to  control  them  that  tbe  pro- 
ceeds of  the  bonds  should  be  expended  in  snob  a  manner  as  to  further  the 
purpose  of  the  mortgage  by  adding  to  tbe  seeurity  of  tbe  bondholders.  Tbe 
trustees  were  bouud  to  see  that  the  expenditure  wonld  tend  to  'Hbe  better 
secoriog  and  more  sure  payment  of  the  mortgage  debt,"  and  also  that  it  was 
for  one  of  tbe  purposes  declared  in  tbe  mortgage.  There  is  no  allegation  that 
the  expenditures  approved  by  tbe  trustees  were  for  purposes  other  than  those 
declared  to  be  the  purposes  of  tbe  indenture,  or  that  they  did  not  tend  to  '^  tbe 
better  securing  and  more  sure  payment  of  tbe  sums  of  money  mentioned  in 
said  mortgage  bonds."  It  is  not  charged  that  the  expenditures  were  for  pur- 
poses other  than  those  ^'of  completing  and  ecjuipping  the  road  and  laying  down 
a  third  rail,"  or  that  they  impaired  the  security  of  the  bondholders.  On  tbe 
contrary,  the  averment  is  that  they  ^'caused  the  same  to  be  expended  in  acquir- 
ing new  property  to  be  held  under  said  indenture,  and  in  improving  and  in- 
creasing the  value  of  property  already  and  since  always  held  by  saJd  trustees 
aader  said  indenture."  This  was  the  very  purpose  of  requiring  the  assent  of 
the  trustees  to  the  contracts  and  expenditares,  that  they  should  be  devoted  to 
acqairing  new  property  and  adding  new  values  to  the  old  property  held  and 
io  be  held  under  the  mortgage.  Examining  the  question,  therefore,  first  in  the 
light  given  in  relation  to  the  duties  of  the  trustees  by  the  terms  of  the  trust 
iadentnre  itself,  their  full  duty  wonld  seem  to  have  been  faithfully  discharged 
when  they  approved  only  such  expenditures  or  contracts  as  extinguished  prior 
iocombrances,  or  otherwise  bettered  the  security  of  tbe  bondholders,  by  such 
^completing  and  equipping  their  railroad  "  as  added  to  the  value  of  the  old  or 
resulted  in  the  acquisition  of  new  property  to  be  held  under  tbe  mortgage. 
Tbe  raor^ge  itself  clearly  does  not  contemplate  that  if  the  trustees  approved 
several  distinct  contracts  for  tbe  completion  ci  distinct  portions  of  the  road, 
and  also  others  for  equipping  the  road,  that  either  the  trustees  or  the  bondhold- 
ers were  to  see  that  tbe  assets  were  marshaled  and  the  sums  realized  from  the 
sales  of  the  bonds  ratably  apportioned  among  the  several  contraotors,  or  paid 
to  them  in  the  order  in  whkAi  their  oontraots  were  executed,  or  in  the  aucoes- 
sioQ  in  which  they  became  due  and  payable;  or  that  the  trustees  were  to 
receive  or  have  control  of  the  bonds,  or  the  proceeds  of  tbe  sales  of  the  bonds, 
so  as  to  be  able  to  make  such  appropriation,  except,  perhaps,  in  tbe  case  of  the 
bonds  set  apart  for  tbe  retiring  of  tbe  then  existing  mortgage  debt  and  debts 
which  ooostitnted  a  lien  on  the  property.  The  corporation  itself  only  cov^- 
enanted  that  it  would  so  expend  the  moneys  received  from  the  sale  of  tbe 
lUMigage  bonds  as  to  add  to  the  security.  '  This  is  tbe  substance  of  their  cove- 
Btnt;  and  it  is  not  tbe  subject  of  complaint  in  this  bill  that  the  mortgage 
security  has  been  diminished,  but  that  it  has  been  added  to  and  increased  (as 
complainants  claim,  wrongfully  increased),  not,  however,  to  the  injury  of  any 
parties  to  the  indenture,  but  of  one  of  the  persons  who,  subsequently  to  tbe 
trast  mortgage,  contracted  with  the  mortgagor. 

§  1328.  The  mortgage  does  not  create  any  charge  upon  the  proceeds  of  the 
ealee  cf  the  bonds. 

Tbe  sixth  condition  in  the  mortgage  does  not  of  itself  create  any  charge 
upon  the  money  fH^ceeds  of  the  sales  of  the  bonds.  If  the  word  ^charge  "  in 
this  proviso  is  to  be  construed  as  used  in  its  strict  and  technical  sense,  then  it 
is  simply  a  covenant  on  the  part  of  the  corporation  that  it  will  not  create  such 
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a  charge  upon  the  money  proceeds  without  the  assent  of  the  trustees.  It  is 
not  a  creation  of  a  charge  by  the  assent  of  the  trustees,  but  a  covenant  not  to 
create  a  charge  by  the  act  of  the  corporation  without  the  assent  of  the  trustees. 
The  corporation  had  the  power,  by  taking  the  requisite  steps,  to  create  a  charge 
upon  the  money  proceeds.  The  money  was  to  be  expended  by  the  corporation, 
not  by  the  trustees.  It  was  in  the  power  of  the  corporation  to  expend  the 
money  for  any  contract  it  should  choose  to  make,  approved  by  the  trustees, 
for  equipping  and  completing  the  road.  It  was  in  its  power  to  create,  by 
agreement  between  all  the  parties,  a  charge  upon  the  moneys  in  favor  of  any 
one  or  of  all  the  contractors;  but,  under  the  limitation  of  the  sixth  clause,  it 
could  not  do  so  without  the  assent  of  the  trustees.  But,  even  with  the  assent 
of  the  trustees,  to  create  such  a  charge  upon  so  fugitive  a  subject  of  charge  as 
money,  which  has  no  ear-mark,  would  require  evidence  of  the  most  unmistak- 
able language  in  whatever  agreement  or  indenture  is  relied  upon  to  establish 
the  charge.  There  certainly  is  no  such  agreement  in  this  indenture.  It  is  not 
enough  to  create  such  a  charge  that  the  property  may  have  been  acquired  or 
the  fund  created  through  the  efforts  or  outlays  of  the  party  claiming  the  lien. 
Wright  V.  Ellison,  1  Wall.,  16.  Where,  then,  are  we  to  look  for  the  evidence 
that  the  corporation  itself  has  agreed  to  create  such  a  charge,  and  that  the 
trustees  have  assented  to  such  agreement? 

The  complainant  was  not  a  party  to  the  indenture,  and  prior  to  the  filing  of 
the  bill  does  not  claim  to  have  asserted  any  rights  under  it.  The  contract  of 
the  complainant  with  the  corporation  for  the  donstruction  of  a  portion  of  the 
road  does  not  undertake  to  create,  and  does  not  create,  any  charge  upon  the 
money  proceeds  of  the  bonds.  No  agreement  is  therein  made  for  any  such 
charge  or  lien,  nor  can  it  be  seriously  contended  that  any  such  charge  or  lien 
is  created  by  any  necessary  implication  from  the  terms  or  the  scope  of  the  con- 
tract. The  assent  of  the  trustees  to  the  contract,  therefore,  was  no  assent  to 
an  agreement  for  a  charge  on  the  funds,  there  being  no  such  agreement  in  the 
contract.  Nor  was  it  in  the  power  of  the  corporation  and  the  trustees  com- 
bined to  create  a  charge  or  lien  on  the  property  covered  by  the  mortgage, 
which  would  take  precedence  of  that  of  the  trustees  of  the  bondholders,  which, 
by  the  express  declaration  in  the  indenture  itself,  was  to  be  ^'  the  first  and  only 
lien  on  the  property  and  franchises  of  the  company.''  The  bondholders  ad- 
vanced their  money  upon  the  faith  of  the  security  on  the  existing  property 
and  value  of  the  road  and  its  appurtenances,  and  the  property  and  value  to  be 
added  by  the  expenditure  of  the  money  advanced  by  them.  The  mortgage 
assumed  to  secure  them  on  "the  like  estate,  roads,  railroads  and  structures,  and 
matters  and  things  pertaining  or  belonging  thereto,  that  may  be  hereafter 
acquired  or  constructed,  or  belong  to  or  be  controlled  by  "  the  corporation. 
These  several  items  of  property,  as  thoy  came  into  existence,  would  become 
instantly  attached  to  and  covered  by  the  deed,  and  would  have  fed  the  estoppel 
created  thereby.  Galveston  R  R.  v.  Cowdrey,  11  Wall.,  459  (§§  1297-1304, 
infra);  Dunham  v.  Railway  Co.,  1  Wall.,  254  (§§  1557-68,  infra);  Pennockt^. 
Coe,  23  How.,  117  (§§  1305-1309,  infra). 

As  no  property  has  been  acquired  under  the  mortgage,  except  such  as  by  its 
terms  was  to  be  subject  to  the  first  and  only  lien  under  the  mortgage  in  favor 
of  the  bondholders,  the  "  charge  "  in  favor  of  complainant,  if  any  agreement  for 
such  charge  had  been  made,  and  if  such  agreement  had  been  assented  to  by 
the  trustees,  would  have  been  subordinate  to  the  first  lien  created  by  the  in- 
denture.   The  advances  made  by  the  bondholders  were  made  upon  the  faith  of 
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suet  secnrity,  and  the  fact  that  complajnant^s  labor  had  added  to  the  security 
of  the  bondholders  would  not  subordinate  their  lien  to  his,  if  he  had  one. 
Mason  v.  Y.  &  C.  Kailroad  Co.,  52  Me.,  82;  Willink  v.  Morris  Canal  Co., 
3  Green  Ch.,  377;  Galveston  Railroad  v.  Cowdrey,  11  Wall.,  459;  Dunham  v. 
Eailway  Co.,  1  Wall.,  254. 

Demurrer  svstained.    Bill  dismissed^  with  coats. 

CINCINNATI  CITY  v.  MORGAN. 
(8  Wallace,  275-29a    1865.) 

Statement  of  Facts. — The  city  of  Cincinnati  was  authorized  by  the  Ohio 
legislature  to  loan  its  bonds  to  certain  railroads,  among  others  the  Ohio  &  Mis- 
sissippi, and,  in  order  to  secure  the  payment  of  such  bonds  by  the  railroad,  to  take 
mortgages  or  hypothecations  of  stock,  or  such  other  liens,  etc.,  as  might  be  agreed 
on.  The  city  issued  bonds  to  this  company,  and  took  as  security  an  hypothecation 
of  part  of  its  capital  stock.  The  railroad  subsequently  mortgaged  its  road, 
rolling  stock,  etc.,  to  other  parties,  and  a  bill  was  filed  to  foreclose  one  of  these 
mortgages.  The  city  of  Cincinnati,  having  been  made  a  party,  set  up  a  claim 
of  priority  of  lien  by  virtue  of  the  act  of  the  legislature  authorizing  the  city 
to  lend  its  credit  to  the  railroads.  There  was  a  decree  in  favor  of  the  mott- 
gagees,  to  the  effect  that  the  cLty  of  Cincinnati  had  no  lien  on  the  property  of 
the  railroad  company,  except  upon  the  stock  hypothecated  by  the  railroad  as 
security  for  the  bonds.    The  city  of  Cincinnati  appealed  to  this  court. 

Opinion  by  Mb.  Justice  Nelson. 

There  is  no  doubt  but  that  every  part  of  this  transaction  was  within  the 
competency  of  the  city  council  on  the  one  side,  and  the  railroad  company  on 
the  other,  as  derived  from  the  act  of  the  legislature  of  Ohio,  already  referred 
to,  of  the  20th  March,  1850,  and  was  valid  and  binding  upon  both'  the  parties. 
The  seventh  section  of  this  act  confers  the  authority  in  express  terms.  The 
city  council  is  authorized  to  contract  with  the  railroad  company,  to  secure,  by 
mortgages,  transfers  or  hypothecations  of  their  stock,  or  by  such  other  liens 
or  securities,  real  or  personal,  as  may  be  mutually  agreed  upon,  for  the  pay- 
ment of  the  amount  of  the  principal  of  the  bonds  as  they  become  due,  and  for 
the  reimbursement  of  any  interest  that  might  be  paid  by  the  city.  The  ques- 
tion in  the  case  is,  what  are  the  rights  acquired  by  the  city,  on  the  one  hand, 
and  obligations  assumed  by  the  railroad  company,  on  the  other,  by  this  arrange- 
ment? If  we  look  eimply  to  the  contract  between  the  parties,  it  is  impossible 
to  entertain  any  doubt  about  them.  The  city  holds  $1,000,000  in  the  stock  of 
the  company,  as  a  security  for  the  loan  of  $600,000  in  city  bonds,  with  a  power 
of  sale  of  the  stock  upon  the  terms  mentioned.  The  whole  transaction  con- 
sists in  a  loan  of  bonds  and  a  pledge  of  stock. 

§  1229.  A  statute  to  confer  a  lien  in  favor  of  one  party  upon  the  property 
qf  another  should  he  explicit  and  positive. 

It  is  argued,  however,  that  this  seventh  section  of  the  act  of  1850  impresses 
upon  the  transaction  an  effect  and  operation  over  and  beyond  the  mere  rights 
and  obligations  arising  out  of  the  contract;  that  the  section  transmutes  the 
pledge  of  stock  into  a  lien  or  mortgage  upon  the  road  and  fixtures  of  the  com- 
pany, and  makes  it  not  only  a  charge  upon  them,  but  a  charge  prior  in  date  to 
the  second,  and  even  the  first  mortgage;  that,  in  effect,  the  pledge  overrides 
all  liens  or  incumbrances  upon  the  road  and  fixtures,  whether  prior  or  subse- 
quent in  time,  and  postpones  them  to  this  alleged  statute  security  of  the  loan 
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of  the  city  bonds.  Gertaialy  a  statute  that  can  have  sach  a  pecaliar  and  strik- 
ingly inequitable  effeet  and  operation  should  be  very  explicit  and  positive,  in 
order  to  obtain  the  assent  of  a  court  of  law  or  equity.  The  lien  is  supposed 
to  be  given  by  the  latter  clause  of  the  section,  which  is,  in  substance,  as  fol- 
lows: ''And  for  the  further  purpose  of  securing  said  city  ag0.inst  all  1<^  or 
losses  which  the  same  may  suffer,  whether  by  payment  of  the  principal  or  in- 
terest, or  any  damages  arising  therefrom,  that  the  above  liens,  mortgages  or 
other  securities  shall  have  priority  or  precedence  of  all  claims  or  obligations 
subsequently  contracted  by  such  company,  and  over  other  liens,  securities  or 
mortgages  which  were  not  duly  entered  into  between  said  company  and  other 
persons,  before  the  respective  issues  and  loans." 

§  1230.  Where  a  statuU  gives  a  party  a  ckoioe  qf  securities  and  hs  makes 
his  election^  he  can  thereafter  claim  no  other. 

It  will  be  remembered  that  the  first  clause  in  the  section  gave  to  the  city 
council  an  option  as  to  the  security  they  might  take  for  the  advance  of  the 
bonds.  They  might  take  mortgages  or  hypothecations  of  stock  of  the  com- 
pany, or  such  other  lien  or  security,  real  or  personal,  as  the  parties  should  ma- 
tually  agree  to  between  themselves.  The  liens  and  securities,  therefore,  real 
or  personal,  that  the  city  council  might  require,  depended  upon  their  own  views 
of  what  would  be  best  for  all  the  parties  interested  in  the  enterprise  of  build- 
ing the  road*  They  could  have  exacted  a  mortgage  upon  the.  road  or  fixtures, 
or  both,  or  be  satisfied  with  personal  security,  such  as  the  hypothecation  of 
stock.  They  did  at  first  decide  in  favor  of  a  mortgage  on  the  road,  but  soon 
afterwards  changed  their  opinion  in  favor  of  the  faypotheoatioii  of  stock  —  ex- 
aotifig  a  $1,000,000  of  stock  for  the  $600,000  in  their  bonds.  Now,  "  the 
above-described  liens,  mortgages  and  securities),"  referred  to  in  the  subsequent 
clause  of  the  section,  and  to  which  priority  and  precedence  are  given  over 
claims  and  obligations  subsequently  entered  into,  is  to  be  taken  distributively; 
that  is,  if  the  city  council  should  stipulate  for  a  lien  by  way  of  mortgage  upon 
the  road,  or  upon  pei^ooal  property  belonging  to  the  company,  or  which  might 
be  acquired  in  the  future,  such  liens  or  mortgages  should  have  priority  and 
precedence  over  claims  and  obligations  subsequently  contracted  by  the  com- 
pany. 

The  only  answer  to  this  view  is,  that  it  makes  the  clause  a  work  of  superero- 
gation, as  this  would  be  the  legal  effect  of  the  lien  itself.  That  is  true.  The 
clause  would  be  but  declaratory  of  the  law  as  it  stood.  This,  however,  is  not  a 
strange  circumstance  in  legislation.  A  large  portion  of  the  modern  oodes  is 
but  declaratory  of  the  common  law  as  expounded  by  the  courts.  We  prefer 
this  interpretation  to  the  one  that  gives  a  lien  against  the  stipulations  of  the 
parties,  and  where  both  were  free  to  enter  into  them  as  authorized  by  a  previous 
clause  of  the  same  section.  Under  this  liberty,  given  to  the  city  council  and 
the  company,  the  former  rejected  the  lien  upon  the  road  by  mortgage,  prefer- 
ring the  personal  security  by  a  pledge  or  hypothecation  of  the  stock.  The  first 
clause  of  this  section  would  be  quite  as  idle  and  absurd  a  piece  of  legislation, 
which  conferred  upon  the  parties  the  authority  of  agreeing  upon  their  own 
terms  as  to  the  nature  and  character  of  the  security  for  the  loans,  as  the  latter, 
if,  by  the  latter  clause,  whatever  might  be  the  security  agreed  upon,  it  must 
operate  as  a  mortgage  on  the  road,  and  have  precedence  over  all  others.  Wby 
give  this  choice  of  securities  if  this  would  be  the  result?  There  was  no  neces- 
sity to  stipulate  for  a  mortgage  on  the  road  if  the  statute  gave  the  lien  without 
it;  nor  propriety  or  sense  in  the  choice  between  a  mortgage  and  the  pledge  pf 
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Stock,  if  a  lien  on  the  road  followed  either  secarity.  The  thirteenth  section  of 
the  general  law  incorporating  railroads,  referred  to  as  helping  oat  this  lien,  we 
think  received  its  proper  answer  in  the  court  below,  as  not  applicable  to  this 
company;  and  the  same  in  respect  to  a  clause  in  the  act  of  February  10,  1851, 
incorporating  the  Cincinnati  Western  Railroad  Company.  We  think  the  decree 
of  the  court  below,  against  the  claim  of  the  city,  was  right,  and  should  be 
affirmed. 

WOODSON  V.  MURDOCK. 

(23  Wallace,  851-881.     1874.) 

Appeal  from  TT.  S.  Circuit  Court,  Western  District  of  Missouri. 

SrATKaiENT  OF  Facts. —  The  state  of  Missouri,  in  1851  to  1855,  issued  bonds 
in  aid  of  the  Pacific  Eailroad  upon  the  usual  conditions,  among  which  was  a 
lien  upon  the  road  to  secure  the  payment  of  the  bonds.  The  amount  was 
about  $7,000,000,  on  which  the  railroad  company  paid  the  interest  up  to  1859. 
In  1864  the  legislature  permitted  the  company  to  borrow  $1,500,000  on  bonds 
known  as  the  Dresden  bonds,  and  to  give  a  first  mortgage  on  the  road  to  secure 
them.  In  1865  a  new  constitution  was  adopted,  and  an  ordinance  providing 
that  taxes  on  the  income  of  the  roads  should  be  levied  for  the  purpose  of  pay- 
ing its  bonds;  that  in  case  of  default  the  railroads  should  be  sold;  that  in  case 
the  state  should  become  the  purchaser  of  any  railroad  it  should  not  be  restored 
to  the  company  except  upon  payment  of  all  interest  due  from  the  company^ 
and  that  no  sale  should  be  made  without  reserving  a  lien,  etc.  In  1868  iha* 
legislature  directed  a  sale  of  the  Pacific  Railroad  by  an  act  the  fi.fth  section  of 
which  provided  that  if  the  Pacific  Company  should  within  ninety  days,  pay 
$350,000,  and  within  ninety  days  more  enough  to  make  the  whole  sum 
$5,000,000,  the  road  should  be  released  from  all  demands  against  it  by  the 
state.  The  company  made  these  pay  ments,  and  in  order  to  do  so  issued  $t,.CK)0,000 
of  bonds,  making  Murdock  a  trustee,  giving  him  a  mortgage  on  the  whole  road« 
The  company  subsequently  made  another  mortgage  for  $3,000,000,  and  still  a 
third  for  $800,000.  In  1873  the  legislature  directed  the  governor  to  sell  the 
road  under  the  original  statutory  lien,  on  the  ground  that  the  fifth  section  of 
the  statute  of  1868,  under  which  the  $5,000,000  had  been  paid,  was  nnconsti- 
tutional.  This  bill  was  filed  by  Murdock  and  others  on  behalf  of  the  holders 
of  the  $7,000,000  of  bonds  to  enjoin  the  sale. 

Opinion  by  Me.  Justice  Strong. 

It  has  not  been  contended  here  that  the  complainants  are  not  entitled  to  the 
injunction  decreed  by  the  circuit  court,  if  the  act  of  the  Missouri  legislature, 
approved  March  31,  1868,  was  a  legitimate  exercise  of  the  legislative  power. 
Bat  it  is  insisted  that  the  fifth  section  of  that  act  is  in  conflict  with  the  consti- 
tution of  the  state,  and,  therefore,  that  the  arrangement  made  under  it  with 
the  Pacific  Kailroad  Company  cannot  be  held  to  operate  as  a  discharge  of  the 
company  from  the  debt  due  by  it  to  the  state,  or  as  a  release  of  the  railroad 
from  the  lien  of  the  state's  mortgage.  The  question  presented,  then,  is  this: 
Was  the  fifth  section  of  the  act  mentioned  prohibited  by  the  constitution  of 
the  state?  By  the  first  section  the  governor  was  directed  to  sell  the  Pacific 
Railroad  and  its  appurtenances,  in  accordance  with  the  provisions  of  section  5^ 
of  the  act,  and  of  an  act  approved  February  22,  1851,  entitled  <'  An  act  to« 
expedite  the  construction  of  the  Pacific  Eailroad  and  the  Hannibal  &  St. 
Joseph  Railroad."  By  the  second  section  the  price  for  which  the  railroad  wasr 
directed  to  be  sold  was  required  to  be  not  less  than  $8,350,000,  payable  to  the 
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state  treasurer,  in  bonds  of  the  state  or  in  money,  within  ninety  days  from  the 
day  of  sale.  If  that  sum  was  not  obtained  the  governor  was  required  to  buy 
in  the  railroad  for  the  state.  By  the  third  section  it  was  made  a  condition  of 
the  sale  that  the  purchaser  or  purchasers  should  bind  himself  or  themselves  to 
change  the  gauge  of  the  road  within  ten  years  from  the  date  of  sale,  so  as  to 
conform  to  the  gauge  of  the  Union  Pacific  Railroad.  The  fourth  section 
enacted  that  upon  the  payment  of  all  the  purchase  money,  and  upon  the  de- 
livery of  an  obligation,  in  conformity  to  the  requirement  of  the  third  section, 
the  governor  should  execute  a  deed  to  the  purchaser  or  purchasers  conveying 
all  such  right,  title  and  interest  in  and  to  the  said  Pacific  Railroad,  its  fran- 
chises, appurtenances  and  the  property  belonging  thereto,  as  were  subject  to 
the  lien  of  the  state.  Then  followed  the  fifth  section,  which  is  the  one  mainly 
in  contest.  It  enacted  that  if  the  Pacific  Railroad  Company  should,  at  any 
time  within  ninety  days  after  the  1st  day  of  April,  1868,  pay  into  the  treasury 
of  the  state  the  sum  of  $350,000,  in  the  bonds  of  the  state  or  in  money,  then, 
and  in  that  event,  the  governor  should  not  advertise  the  road  for  sale;  and  if 
the  company  should,  within  ninety  days  thereafter,  pay  into  the  state  treasury 
an  additional  sum  equal  to  $5,000,000  in  all  (either  in  cash  or  in  Missouri  state 
bonds),  the  governor  should,  upon  the  production  of  the  receipts  of  the  state 
treasurer  for  the  said  amounts,  execute  and  deliver  to  the  said  Pacific  Railroad 
Company  a  deed  of  release  for  all  claims,  title  and  interest  which  the  state  of 
Missouri  had  in  and  to  the  railroad,  its  property  and  appurtenances,  and  that 
the  Pacific  Railroad  Company  should,  from  and  after  the  delivery  of  the  deed, 
be  fully  discharged  from  all  claims  or  debts  due  the  state,  and  all  liability  grow- 
ing out  of  the  issue  of  the  bonds  of  the  state  to  aid  in  the  construction  of  their 
railroad. 

Within  ninety  days  after  the  passage  of  this  act  the  company  paid  into  the 
state  treasury  $350,000,  and  within  ninety  days  after  such  payment  $4,650,000 
more,  in  all  $5,000,000,  the  sum  specified  in  the  fifth  section,  and  received  from 
the  governor  a  deed  conveying  all  the  right,  title  and  interest  of  the  state,  and 
discharging  it  from  all  liens  and  claims  of  the  state,  and  from  all  liability  grow- 
ing out  of  the  issue  of  state  bonds  to  aid  in  the  construction  of  its  road.  That 
this  was  a  compromise  of  the  claims  of  the  state  against  the  company;  practi- 
cally, a  sale  to  the  company  of  the  state's  interest  growing  out  of  its  advance 
of  state  bonds  under  the  statutes  of  1851,  and  the  following  years,  is  very 
plain,  and  such  was  its  obvious  intention.  The  principal  of  the  debt  was  not 
then  payable.  The  bonds  issued  by  the  state  had  not  then  fallen  due.  All  of 
them  were  either  twenty  or  thirty-year  bonds,  and  the  company  was  under  no 
obligation  to  pay  the  principal  until  the  bonds  became  payable.  The  extent  of 
her  obligation  was  measured  by  the  provisions  of  the  act  of  1851.  That  act 
required  the  company  to  make  provision  for  the  payment  of  the  principal  and 
interest  of  the  bonds  in  such  manner  as  to  exonerate  the  state  from  any  ad- 
vances of  money  for  that  purpose,  and,  had  the  interest  been  paid  up  to  1868, 
the  state  could  then  have  exacted  no  more.  The  interest,  it  is  true,  was  in  ar- 
rears from  July  1,  1859.  To  that  extent  the  state  had  an  immediate  claim 
upon  the  company,  but  as  the  whole  debt,  according  to  the  agreed  statement 
of  facts,  was  $7,000,000,  the  aggregate  of  unpaid  interest  in  1868  was  less  than 
$4,000,000.  The  arrangement  then  made,  by  which  $5,000,000  was  received 
in  full  satisfaction,  and  the  deed  given,  included,  therefore,  not  only  interest 
due,  but  principal  which  had  not  fallen  due,  and  hence  it  may  properly  be 
regarded  as  a. commutation  or  a  sale  of  the  rights  of  the  state  to  the  company. 
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§  1231.  The  constitution  of  MisBOuri  does  not  prohibit  tlie  legislature  from 
releasing  the  debts  due  by  railroads  to  the  state,  but  only  the  liens  securing  those 
debts. 

We  come  then  to  the  question  whether  anything  in  the  constitution  of  the 
state  prohibits  such  a  transaction.  A  new  constitution  was  adopted  in  1S65, 
the  fifteenth  section  of  the  fourth  article  of  which  is  as  follows :  "The  gen- 
eral assembly  shall  have  no  power,  for  any  purpose,  to  release  the  lien  held  by 
the  state  upon  any  railroad."  This  provision,  it  is  insisted  by  the  appellants, 
denied  to  the  legislature  the  power  tp  make  such  a  disposition  of  the  Interests 
of  the  state  as  was  made  in  1868  in  virtue  of  the  fifth  section  of  the  act  of 
March  31st  of  that  year.  The  language  of  the  prohibition  is  remarkable.  It 
is  not  that  the  general  assembly  shall  not  release  the  debt  due  to  the  state  by 
any  railroad  company.  Legislative  control  over  the  debt  is  left  untouched. 
The  provision  has  reference  only  to  a  security  for  the  debt.  Had  it  been  in- 
tended to  put  the  debt  beyond  the  disposition  of  the  legislature,  it  would  be 
difficalt  to  find  a  reason  for  confining  the  prohibition  to  a  release  merely  of  tho 
lien.  But  it  is  easy  to  see  why  it  should  be  ordained  that,  while  the  debt 
remained,  the  security  for  it  should  not  be  given  up.  And  that  such  was  the 
intention  appears  quite  plainly  in  view  of  the  state  of  things  which  existed 
when  the  constitution  was  framed  and  adopted.  Prior  to  its  adoption  it  may 
be  said  to  have  become  almost  a  legislative  habit  to  release  the  liens  held  by 
the  state  upon  railroads  without  discharging  the  debts.  In  numerous  cases 
statutes  had  been  enacted  by  which  railroad  companies  were  authorized  to 
borrow  money,  and  to  mortgage  their  roads  as  security  for  the  loans,  the  state 
releasing  its  lien,  to  give  the  mortgagees  a  priority.  The  purposes  for  which 
these  releases  were  made  were  various,  and  they  were  generally  avowed  in  the 
statutes.  Thus,  in  1864  the  legislature  released  the  state's  lien  upon  a  part  of 
the  Pacific  road,  avowedly  for  the  purpose  of  enabling  the  company  to  com- 
plete its  main  road  to  Kansas  City.  At  the  same  time  the  lien  of  the  stato 
on  tho  North  Missouri  Railroad  was  released  for  several  avowed  purposes, — 
to  enable  the  company  to  complete  their  main  road  to  the  Iowa  state  line; 
to  enable  the  company  to  construct  its  west  branch;  and  to  enable  it  to 
build  a  bridge  across  the  Missouri  river.  And  again,  in  1865,  Februarj^  16th, 
the  legislature  released  the  first  lien  of  the  state  upon  the  road  of  the  same 
company  for  the  same  purposes,  retaining,  however,  a  second  lien.  All  this 
took  place  very  shortly  before  the  constitution  was  adopted.  That  such  re- 
leases.were  contemplated  when  the  convention  framed  the  constitutional  inhibi- 
tion, and  when  the  people  ratified  it,  can  hardly  be  doubted.  The  constitution 
was  plainly  intended  to  prohibit  them,  and  therefore  language  was  employed 
denying  the  power  to  release  the  lien  and  saying  nothing  of  the  debt.  Cer- 
tfiinly  there  is  no  expressed  restriction  of  legislative  power  over  the  debt  itself. 
If  any  exists  it  must  be  supplied  by  implication.  Keeping  in  mind,  then,  that 
the  constitutional  prohibition  is  directed  only  against  a  release  of  liens,  what 
should  be  regarded  as  its  meaning?  We  agree  it  is  not  to  be  frittered  away  by 
doubtful  construction,  but  like  every  clause  in  every  constitution  it  must  have 
a  reasonable  interpretation,  and  be  held  to  express  the  intention  of  its  framers. 
It  must  be  held  to  have  been  intended  for  the  public  protection,  for  the  preser- 
vation of  the  public  property,  and  to  make  available  claims  the  state  held 
against  railroads.  But  if  it  is  to  be  construed  reasonably,  and  in  accordance 
with  what  must  have  been  the  intentions  of  those  who  adopted  it,  it  cannot  be 
construed  literally.    It  cannot  mean  that  the  lien  of  the  state  upon  a  railroad 
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shall  not  be  released  upon  full  payment  of  the  debt,  to  secure  which  the  lien 
was  created.  If  it  does  it  is  equivalent  to  a  prohibition  against  the  state's  re- 
ceiving payment.  Surely  it  will  not  be  contended  to  deprive  the  legislature  of 
power  to  make  use  of  the  lien  to  enforce  satisfaction  of  the  debt,  thoagh 
thereby  the  lien  be  discharged.  That  would  be  to  destroy  the  value  of  the 
lien.  Nor  can  it  mean  that  the  lien  may  not  be  employed  to  obtain  from  the 
property  bound  by  it  all  that  the  property  is  worth  and  all  that  the  indebted 
company  can  pay,  though  that  be  less  than  the  entire  amount  of  the  debt.  It 
is  not  a  restriction  upon  the  power  of  the  legislature  to  make  the  most  which 
in  its  judgment  is  possible  from  the  security.  In  terms  the  legislature  is  left 
unrestricted  as  to  the  mode  of  receiving  payment  or  settling  with  its  debtors. 
Composition,  accord  and  satisfaction,  and  full  payment  in  cash,  are  left  within 
the  legislative  discretion,  at  least  so  far  as  the  liquidation  of  the  debt  is  con- 
cerned. So  there  is  nothing  in  the  clause  of  the  constitution  quoted  which  can 
be  regarded  as  a  restriction  upon  the  power  of  the  legislature  to  sell  any  claims 
held  by  the  state  against  a  railroad  company.  It  is  not  an  ordinance  that  the 
legislature  shall  not  deal  with  debts  due  to  the  state  from  railroad  companies 
as  it  may  deal  with  debts  due  from  other  debtors.  It  is  that  the  lien  shall  not 
be  released  Jbr  any  purpose  w/iatever,  that  is,  for  the  accomplishment  of  any 
object  the  legislature  might  have  in  view ;  and  unless  we  can  hold  this  means  it 
shall  not  be  released  even  by  full  payment  of  the  debt,  it  can  mean  no  more 
than  this,  that,  while  the  debt  remains,  the  legislature  may  not  let  go  the 
security  for  it.  Such  a  construction  accounts  for  the  peculiarity  of  the  lan- 
guage employed.  There  is  a  very  palpable  distinction  between  the  lien  which 
the  state  holds  upon  a  railroad  and  the  debt,  obligation  or  duty  which  the  lien 
was  created  to  secure.  The  two  could  not  have  been  confounded  by  the  framers 
of  the  constitution.  If  it  was  intended  that,  under  all  circumstances,  every 
dollar  due  from  a  railroad  company  should  be  exacted,  and  that  no  settlement 
should  be  made,  or  sale  authorized,  without  payment  of  the  uttermost  farthing, 
it  is  incredible  that  the  constitution  would  not  have  so  declared.  That  such 
was  not  the  intention  is  plainly  shown  by  the  railroad  ordinance  a,dopted  with 
the  constitution,  and  a  part  of  the  organic  law  of  the  state.  By  that  ordinance 
the  legislature  was  authorized  and  directed  to  sell  the  railroads  on  their  failure 
to  pay  a  tax  levied,  and  when  the  sale  should  be  made  to  others  than  the  in- 
debted companies,  no  limitation  was  directed  to  be  affixed  to  the  price,  and  such 
a  sale,  we  have  no  doubt,  would  have  discharged  the  road  from  the  state's  lien. 
The  state  itself  was  empowered  to  become  a  purchaser  at  the  sale  at  any  price 
at  which  it  could  buy,  and  whenever  it  purchased,  the  lien,  of  course,  was 
merged  in  the  title,  and  the  general  assembly  was  required  to  provide  by  law 
in  what  manner  the  railroad  or  franchises  or  other  property  should  be  sold  for 
the  payment  of  the  indebtedness  of  the  company  in  default.  But  the  ordi- 
nance does  not  require  that  at  such  sale  the  purchaser  from  the  state  shall  pay 
the  full  amount  of  that  indebtedness.  A  lien  is  required  to  be  reserved  for  all 
sums  remaining  unpaid ;  that  is,  very  clearly,  for  all  that  part  of  the  purchase 
money  from  the  state  at  her  sale  which  remains  unpaid.  If  this  is  not  the 
meaning,  the  state  may  never  be  able  to  sell  at  all,  and  the  plain  purpose  of 
the  ordinance  may  be  entirely  frustrated.  And  that  such  is  its  meaning  has 
been  determined  by  the  supreme  court  of  Missouri.  See  37  Mo.,  129.  The  fifth 
section  of  the  ordinance  does,  indeed,  require  that  no  railroad  or  other  prop- 
erty or  franchise  purchased  by  the  state  shall  be  restored  to  the  company  in 
default  until  it  shall  have  first  paid  in  money  or  in  Missouri  state  bonds,  or  in 
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bonds  guarantied  by  the  state,  all  interest  due  from  said  company,  and  requires 
that  all  interest  coming  due  thereafter  shall  be  paid  semi-annually  in  advance; 
bat  even  this  is  no  assertion  that  such  a  restoration  shall  not  be  made  for  a  sum 
less  than  the  original  indebtedness.  Whether  it  may  or  not  it  is  unnecessary 
to  decide,  for  the  provision  applies  only  to  a  case  where  the  road  has  been  sold, 
and  where  the  state  has  become  the  purchaser,  which  is  not  this  case. 

§  1 232,  The  state  can  sell  the  railroad  or  compromise  the  debt. 

Neither  the  clause  in  the  body  of  the  constitution,  therefore,  nor  any  provis- 
ions of  the  railroad  ordinance  forbid  the  legislature  to  sell  the  railroad,  or  com- 
promise the  debt  claimed  by  the  state,  for  less  than  the  entire  indebtedness.  It 
follows,  then,  that  though  the  legislature  had  no  power  to  release  the  lien  while 
the  debt  remained,  it  was  not  prohibited  from  selling  the  claim  or  commuting 
the  debt.  And  there  is  no  inconsistency  in  this.  The  legislature  may  well 
have  been  trusted  with  the  management  of  the  obligation,  responsible  only  to 
its  constituents,  while  the  security  for  the  fulfillment  of  the  obligati<fn  may  have 
been  withdrawn  from  its  control.  A  trustee  may  have  no  right  to  give  up  a 
security  for  a  claim,  and  yet  be  at  full  liberty  to  settle  and  adjust  the  claim 
itself  or  to  sell  it. .  It  need  hardly  be  added  that  if  the  legislature  had  power  to 
accept  a  commutation  of  the  claim  of  the  state,  or  to  sell  the  debt  for  what  in 
its  judgment  it  deemed  best  for  the  public  interests,  it  had  also  power  to  make 
a  formal  relinquishment  of  the  lien  after  the  debt  had  been  liquidated.  The 
constitutional  provision  was  not  designed  to  continue  in  existence  liens  that 
the  law  had  extinguished.  For  these  reasons  we  hold  that  the  fifth  section  of 
the  act  of  the  legislature  of  March  31,  1868,  was  not  in  conflict  with  that  pro- 
vision of  the  constitution  which  forbids,  for  any  purpose  whatever,  a  release  of 
the  lien  held  by  the  state  upon  any  railroad. 

§  1233.  The  act  of  March^  1868,  is  not  in  conflict  with  the  railroad  ordi- 
nance. 

Nor  do  we  perceive  that  there  is  any  conflict  between  it  and  the  railroad 
ordinance.  The  appellants  insist  that  the  ordinance  forbids  any  sale  of  a  de- 
faulting railroad  except  at  public  auction  for  a  price  equal  to  the  full  amount 
of  the  debt  of  the  defaulting  company,  and  without  a  reservation  of  a  lien  upon 
the  property  sold,  not  mcrel}^  for  the  unpaid  part  of  the  purchase  money,  but 
for  all  that  remains  unpaid  of  the  debt  for  which  the  property  is  sold.  Such  is 
not  our  reading  of  the  ordinance,  nor  is  it  that  of  the  supreme  court  of  the 
state.  We  have  already  said  that  the  lien  required  to  be  reserved  is  only  to 
secure  the  unpaid  balance  of  the  purchase  money.  This  is  too  clear  for  argu- 
ment. It  is  equally  clear  to  us  the  ordinance  does  not  require  that  the  sale  shall 
be  for  a  price  equal  to  the  whole  debt,  or  that  it  shall  be  at  public  auction. 
The  first,  second  and  third  sections  impose  upon  each  of  three  railroad  com- 
panies, of  which  the  Pacific  Railroad  Company  is  one,  an  annual  tax  of  ten  per 
centum  of  the  gross  receipts  for  two  years,  and  fifteen  per  centum  thereafter, 
until  the  principal  and  interest  of  the  bonds  for  which  the  companies  were  lia- 
ble should  be  fully  paid.  Then  followed  the  fourth  .section,  as  follows:  "  Should 
either  of  said  companies  refuse  or  neglect  to  pay  said  tax  as  herein  required, 
and  the  interest  or  principal  of  any  of  said  bonds,  or  any  part  thereof  remain 
due  and  unpaid,  the  general  assembly  shall  provide  by  law  for  the  sale  of  the 
railroad  and  other  property,  and  the  franchise  of  the  company  that  shall  be 
thus  in  'default,  under  the  lien  reserved  to  the  state,  and  shall  appropriate  the 
proceeds  of  such  sale  to  the  payment  of  the  amount  remaining  due  and  unpaid 
from  said  company."    There  is  nothing  in  this  which  takes  away  from  the  leg- 
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islature  the  power  to  determine  the  time,  the  manner,  or  the  price  of  the  sale 
which  it  was  directed  to  cause  to  be  made.  It  is  true  the  sale  is  ordered  to  be 
made  under  the  lien  reserved  to  the  state,  referring,  doubtless,  to  the  mortgage 
taken  under  the  act  of  1851 ;  and  it  is  also  true  that  by  that  act  it  was  enacted 
that  if  either  of  the  companies  to  which  bonds  might  be  issued  should  make  de- 
fault  in  the  payment  of  either  principal  or  interest  of  the  said  bonds,  the  gov- 
ernor might  sell  their  road  by  auction,  giving  six  months'  notice,  or  buy  it  in 
for  the  use  of  the  state;  but  these  provisions  were  no  part  of  the  lien.  They 
were  means  specified  for  enforcing  it.  The  legislature  was  at  liberty  to  provide 
other  means  of  collecting  the  debt  and  enforcing  the  lien.  The  sale  directed 
by  the  ordinance  was  for  non-payment  of  the  tax  imposed,  and  the  direction  to 
sell  under  the  lien  reserved  was  simply  an  order  to  proceed  to  collect  the  mort- 
gage.   The  lien  is  not  to  be  confounded  with  proceedings  for  its  foreclosure. 

§  1234.  The  act  of  March  31^  1868,  is  not  unconstitutional  as  embracing  sub- 
jects not  expressed  in  its  title. 

Finally,  it  is  insisted  by  the  appellants  that  the  fifth  section  of  the  act  of 
1868  is  unconstitutional,  because  its  subject  is  not  embraced  in  the  title  of  the 
act,  and  because  the  constitution  ordains  that  "  no  law  enacted  by  the  general 
assembly  shall  relate  to  more  than  one  subject,  and  that  shall  be  expressed  in 
the  title;  but  if  any  subject  be  not  embraced  in  the  title,  such  act  shall  be  void 
only  as  to  so  much  thereof  as  is  not  expressed."  The  title  of  the  act  of  1868 
is  "  An  act  for  the  sale  of  the  Pacific  Railroad,  and  to  foreclose  the  state's  lien 
tbereon,  and  to  amend  the  charter  thereof."  That  the  subject  of  the  fifth  sec- 
tion is  embraced  in  this  title  is  very  apparent.  If  the  subject  is  not  the  fore- 
closure of  the  state's  lien,  it  is  impossible  to  say  what  it  is.  And  we  think  it 
cannot  be  justly  said  the  act  embraces  more  than  one  subject.  It  has  many 
details,  but  they  all  relate  to  one  generarsubject,  which  is  the  sale  of  the  rail- 
road and  the  foreclosure  of  the  state's  lien  thereon.  Cooley's  Const.  Lim.,  141 
et  seq.     We  cannot  sustain  this  objection. 

Nothing,  then,  in  our  judgment,  warrants  the  conclusion  that  the  fifth  sec- 
tion of  the  act  of  March  31,  1868,  was  not  a  legitimate  exercise  of  the  legis- 
lative power  of  the  general  assembly  of  the  state.  It  follows  that  the 
arrangement  made  in  pursuance  of  it  with  the  Pacific  Railroad  Company,  and 
the  deed  of  the  governor  to  the  company,  extinguished  the  debt  due  to  the 
state,  and,  consequentl}',  put  an  end  to  the  lien.  The  $5,000,000  paid  to  the 
state  were  raised  upon  bonds  of  the  company  and  a  mortgage,  of  which 
the  complainants  in  the  court  below  are  trustees.  The  money  was  advanced 
on  the  faith  of  the  legislation  of  1868,  and  so  were  $3,000,000  more,  for  which 
a  subsequent  mortgage  was  given.  If  that  legislation  was  not  unconstitutional, 
as  we  have  endeavored  to  show  it  was  not,  it  would  be  a  gross  wrong  to  the 
bondholders  who  thus  advanced  their  money,  were  the  defendants  permitted 
to  sell  the  railroad,  its  property  and  franchises,  for  the  satisfaction  of  a  claim 
or  lien  which  has  no  longer  any  existence.  Dea^ee  affirmed. 

Dissenting  opinion  by  Mr.  Justice  Miller,  Mr.  Justice  Davis  concurring. 

I  cannot  agree  to  the  judgment  of  the  court,  and  think  the  principle  in- 
volved of  sutiicient  importance  to  justify  an  expression  of  my  views. 

§  1235,  The  history  of  the  ordinance  in  controversy  and  the  causes  which  led 
to  its  adoption. 

For  many  years  previous  to  the  late  civil  war  the  principal  railroads  in  the 
state  of  Missouri  had  been  the  objects  of  the  special  care  of  the  people,  and 
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had  received  large  pecuniary  aid  from  the  state.  This  aid  had  been  given  at 
varioas  times  and  in  divers  sums,  in  the  shape  of  the  bonds  of  the  state,  to 
the  extent,  in  the  aggregate,  of  $25,000,000  or  more.  For  these  sums,  which 
were  treated  as  loans,  the  railroad  companies  bad  consented  to  statutory  liens 
in  the  nature  of  mortgages,  with  conditions  to  pay  the  bonds  of  the  state, 
interest  and  principal,  as  they  fell  due.  If  the  terms  of  the  loan  were  not 
precisely  as  I  have  stated  in  all  cases,  they  were  substantially  so,  and  any  varia- 
tions in  special  instances  do  not  affect  the  question  under  consideration.  The 
state  of  Missouri  was,  almost  as  much  as  any  state  in  the  Union,  the  seat  of 
the  worst  calamities  of  that  war.  Its  people  were  divided  among  themselves; 
regular  armies  marched  and  countermarched  over  its  soil,  and  each  side  used 
or  abused  the  railroads  to  their  utmost  capacity  when  within  their  control. 
But,  above  all,  the  local  guerrilla  warfare  to  which  the  disputed  control  of . 
her  territory  and  the  divided  allegiance  of  her  people  subjected  them,  was  the 
caase  of  immense  destruction  and  damage  of  her  railroads.  These  companies, 
therefore,  emerged  from  the  war  with  their  roads  in  a  state  of  repair  which 
hardly  admitted  of  use,  and  the  rolling  stock  so  deteriorated  that  new  supplies 
were  indispensable.  Their  credit  was  low,  their  means  exhausted,  and  their 
property  apparently  worth  but  little.  They  were  unable  to  meet  their  obliga- 
tions to  the  state,  and  were  largely  in  arrears  for  the  interest  on  the  state  bonds. 
The  state  itself  was  in  little  better  condition.  To  the  heavy  burdens  of  in- 
creased taxation,  imposed  by  the  federal  government  to  support  the  war  and 
pay  its  debt,  was  now  added  the  necessity  of  paying  the  interest  on  the  large 
debt  of  the  state  incurred  in  aid  of  the  railroad  companies. 

The  question  forced  itself  upon  the  people  of  the  state  and  the  railroad 
companies,  what  is  to  be  done  in  this  emergency?  The  people  of  the  state  felt 
the  injustice,  in  their  overburdened  condition,  of  being  called  on  to  pay,  with- 
out aid  from  the  corporations,  the  debt  incurred  for  their  benefit,  and  this 
hardship  was  not  diminished  by  the  consideration  that  the  roads  were  owned 
and  controlled  by  stockholders,  very  few  of  whom  were  citizens  of  Missouri. 
The  railroad  companies  felt  that  if  their  roads  were  to  be  made  capable  of 
accomplishing  the  purpose  of  their  creation,  all  their  means  and  all  their  credit 
must  be  devoted  to  repairing  and  rebuilding  the  roads  and  refurnishing  the 
rolling  stock.  The  railroad  companies  and  that  part  of  the  people  of  the  state 
who  felt  a  stronger  interest  in  the  roads  appealed  to  the  generosity  of  the 
legislature  to  relieve  the  roads  from  the  burden  of  the  debt  to  the  state.  Those 
who  believed  that  the  credit  of  the  state  and  the  relief  of  the  people  from  the 
burden  of  excessive  taxatidn  were  of  paramount  importance  thought  the  state 
should  relieve  herself  as  far  as  possible  by  enforcing  her  lien  at  the  expense  of 
the  stockholders,  and  by  sale  of  the  roads  realize  all  they  would  bring,  and, 
appropriating  this  to  the  payment  of  the  bonds  of  the  state,  diminish  to  that 
extent  the  taxation  necessary  to  pay  the  interest  on  her  large  public  debt. 

The  appeal  for  leniency  to  the  railroad  companies  had  many  and  able  advo- 
cates, and  was  warmly  urged  by  them,  and  assisted  by  all  the  appliances  which 
that  class  of  corporations  use  with  so  much  effect.  The  legislature  had,  in 
several  instances,  released  liens  altogether  on  some  roads,  and  bad  postponed 
liens  to  let  in  subsequent  ones,  thus  showing  what  might  be  expected  of  that 
body.  It  was  in  the  midst  of  the  discussion  of  this  question  that  the  members 
of  the  constitutional  convention  of  1865  were  elected,  and  in  the  face  of  the 
difficulties  which  it  presented  that  the  convention  assembled.  They  took  cog- 
nizance of  the  matter.    They  understood  that  they  were  expected  to  adopt 
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some  plan  of  relief,  and  whatever  plan  was  adopted  must  be  based  mainly,  if 
not  exclusively,  on  one  or  the  other  of  the  two  propositions  we  have  named. 
"We  are  now  called  upon  to  give  judicial  construction  to  what  they  did,  and,  by 
all  the  rules  of  sound  interpretation,  it  must  be  done  in  view  of  the  condition 
of  affairs  which  their  action  was  intended  to  relieve  and  of  the  public  sentiment 
which  they  intended  to  represent. 

It  was  very  clear  then,  it  is  equally  clear  now^  looking  alone  to  what  was 
incorporated  into  the  constitution  by  that  convention,  that  it  wholly  rejected 
the  idea  of  leniency  to  the  railroad  companies,  and  that  its  sole  care  was  to  con- 
serve the  pecuniary  interest  of  the  state.  As  the  constitution  stood  when  the 
convention  assembled  it  was  in  the  power  of  the  legislature  —  of  any  legisla- 
ture— at  any  time,  under  the  pressure  of  any  influence,  to  release  the  lien  of 
the  state  on  the  roads,  or  to  make  any  other  compromise  of  the  claim  of  the 
state.  If  the  convention  was  fully  determined  against  this  policy,  it  was  their 
first  duty  to  take  this  power  from  the  legislative  body  altogether.  The  first 
thing  to  be  done  was  to  forbid  the  legislature  from  granting  this  relief.  In  the 
effort  to  carry  out  this  purpose  the  convention  placed  in  the  body  of  the  con- 
stitution, article  lY,  section  15,  the  declaration  that ''  the  General  Assembly 
shall  have  no  power  whateve?'  to  release  the  lien  held  by  the  state  upon  any 
railroad." 

It  seems  to  me  strange  that  this  provision  should  be  the  subject  of  a  divided 
opinion  as  to  its  meaning.  The  release  here  meant  could  not  have  been  the 
execution  of  a  technical  instrument  called  a  release.  No  such  absurdity  can 
be  imputed  to  the  convention,  because  if  the  debt  was  paid  or  otherwise  dis- 
charged, so  that  the  lien  no  longer  existed,  the  making  of  such  an  instrument 
was  of  no  value  to  any  one.  The  thing  prohibited  was  the  discharge  or  remis- 
sion in  any  shape  of  the  specific  lien  which  the  state  had  on  the  roads  for  the 
repayment  of  the  bonds  she  had  advanced  or  loaned  to  the  companies.  To 
make  this  more  emphatic  all  power  whatever  on  this  subject  was  taken  away. 
No  pressing  exigency,  no  motive,  however  pure  or  generous,  and  no  considera- 
tion even  of  pecuniary  wisdom  in  which  the  legislature  might  indulge  or  be- 
lieve, was  to  justify  this  discharge  of  the  lien  which  the  state  held  as  security 
for  her  advances.  How  can  it  be  maintained  in  the  face  of  this,  that,  while  the 
legislature  could  not  release  from  motives  of  grace  and  for  the  purpose  of  a 
gratuity,  it  could  release  on  a  purpose  of  compromise  by  accepting  one-third  or 
one-half  of  the  debt  secured  by  the  lien  ?  If  one-third  could  be  accepted,  then 
one-tenth.  If  five  millions  could  be  accepted  when  ten  were  due,  then  five 
dollars  could  be  accepted.  It  is  to  be  borne  in  mind  that  we  are  considering 
the  constitutional  power  of  the  legislature  to  release  the  lien,  and  on  this  ques- 
tion we  are  not  at  liberty  to  consider  whether  it  acted  wisely  or  reasonabl3\ 
If  they  could  release  at  all,  or  for  any  consideration,  the  court  cannot  say  they 
have  exceeded  their  power.  But  the  constitution  seems  to  place  all  this  beyond 
question  by  saying  it  shall  not  have  any  power  whatever  to  do  this  thing. 

The  work  of  the  convention  was,  however,  to  be  submitted  to  a  vote  of  the 
people.  If  it  received  a  majority  of  the  votes  cast  it  became  the  fundamental 
law  of  the  land.  Otherwise  it  passed  for  nothing.  Other  propositions  were 
submitted  separately,  and  might  bo  adopted  or  rejected  without  hazarding  the 
whole  instrument.  But  so  important  did  the  convention  deem  this  provision 
that  they  put  it  into  the  body  of  the  new  constitution  so  that  the  latter  could 
not  be  adopted  without  including  the  former.  If,  however,  the  question  of  re- 
leasing the  road  from  its  debt  to  the  state  was  thus  settled  in  the  negative, 
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there  still  remained  the  question  of  the  present  enforcement  of  the  lien  by  sale 
or  otherwise.  This  question  was  left  by  the  convention  to  a  vote  of  the  people 
in  a  separate  ordinance  which  might  be  adopted  or  rejected  without  defeating 
the  constitution  itself,  but  which,  if  adopted,  became  part  of  the  constitution. 

Both  the  constitution  and  this  ordinance  were  submitted  at  the  same  time, 
and  both  were  adopted  and  became  part  of  the  fundamental  law  of  the  land  at 
the  same  time.  Tiiis  ordinance  throws  a  flood  of  light  on  the  intention  of  the 
men  who  framed  the  constitution  in  adopting  the  section  we  have  just  dis- 
cussed. It  imposed  a  tax  of  ten  per  cent,  on  the  gross  receipts  of  the  three 
principal  roads  from  October,  1864,  to  October,  1868,  and  fifteen  per  cent, 
thereafter;  to  be  devoted  to  the  payment  of  the  principal  and  interest  of  the 
bonds  loaned  by  the  state;  and  it  required  that  if  either  of  said  companies 
neglected  or  refused  to  pay  said  tax,  the  general  assembly  should  provide  by 
law  for  the  sale  of  that  road.  The  fifth  section  of  this  ordinance  is  as  follows: 
"  Whenever  the  state  shall  become  the  purchaser  of  any  railroad  or  other 
property  or  the  franchises  sold  as  hereinbefore  provided  for,  the  general  assem- 
bly shall  provide  by  law  in  what  manner  the  same  shall  be  sold  for  the  pay- 
ment of  the  indebtedness  of  the  railroad  company  in  default;  but  no  railroad 
OP  other  property  or  franchises  purchased  by  the  state  shall  be  restored  to  any 
such  company  until  it  shall  have  first  paid  in  money  or  in  Missouri  state  bonds, 
or  ia  bonds  guarantied  by  this  sfate,  all  interest  due  from  said  company,  and 
all  interest  thereafter  accruing  shall  be  paid  semi-annually  in  advance;  and  no 
sale  or  other  disposition  of  any  such  railroad  or  other  property  or  their  fran- 
chises shall  be  made  without  reserving  a  lien  upon  all  the  property  and  fran- 
chises thus  sold  or  disposed  of,  for  all  sums  remaining  unpaid ;  and  all  payments 
therefor  shall  be  made  in  money  or  in  the  bonds  or  other  obligations  of  this 
state," 

The  manner  in  which  this  ordinance  was  put  to  the  people  is  significant. 
The  ballot  was  to  be,  "Shall  the  railroads  pay  their  bonds?  Yes."  "  Shall  the. 
railroads  pay  their  bonds?  No."  The  former  was  a  vote  for  adopting  the 
ordinance;  the  latter  was  a  vote  against  it.  It  is  thus  seen  that  if  this  ordi- 
nance was  adopted,  both  the  convention  and  the  people  were  in  earnest  in  their 
determination  not  to  release  any  claim  the  state  had  in  those  companies.  The 
peculiar  provision  of  the  above  section  makes  this  very  clear.  If  the  state 
became  the  purchaser  the  legislature  should  provide  for  the  manner  of  its 
resale;  but  ki  no  event  was  it  to  be  restored  by  resale  or  otherwise  to  the  com- 
pany who  had  owned  it  until  that  company  had  first  paid  in  money,  or  bonds 
of  the  state  of  Missouri,  all  the  accrued  interest  due  from  said  company ;  and 
all  interest  thereafter  to  accrue  was  to  be  paid  in  advance  semi-annually.  It 
was  also  provided  that  no  sale  or  other  disposition  of  such  railroad  should  be 
made  without  reserving  a  lien  upon  all  the  property  and  franchises  thus  sold  or 
disposed  of  for  aU  sums  remaining  tmpaid. 

The  sale  or  disposition  here  spoken  of  had  reference  to  a  sale  to  other  parties 
than  to  the  defaulting  company.  And  even  in  that  case  the  ordinance  provided 
that  none  should  be  made  which  did  not  secure  the  state  for  all  her  liabilities 
on  account  of  the  road.  The  clause  can  have  no  other  meaning  but  this,  though 
it  is  ably  argued  that  it  means  such  part  of  the  consideration  of  'the  new  sale  as 
may  be  on  credit.  But,  taking  the  constitutional  provision,  the  prohibition 
in  the  ordinance  against  a  restoration  of  the  roads  without  payment  of  what  is 
due,  and  security  for  what  is  to  become  due,  it  seems  to  me  hardly  to  admit  of 
a  doubt  that  in  no  event  was  the  road  to  pass  from  the  control  of  the  state 
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without  security  against  any  loss  by  reason  of  these  bonds.  But  however  this 
may  be,  the  constitutional  prohibition  against  releasing  the  lien,  the  provisions 
of  the  ordinance  for  the  levy  of  a  severe  tax  on  the  gross  receipts,  the  direction 
for  a  sale  if  it  was  not  paid,  and  the  two  provisions  against  restoration  to  the 
same  company  until  full  payment,  indicate  to  my  mind  the  unmistakable  deter- 
mination of  the  convention  and  the  people  that  the  companies  should,  in  the 
language  of  the  prescribed  ballot,  "yay  iJieir  honds^^^ — pay  them  in  full, — or 
lose  their  roads,  their  property  and  franchises. 

The  answer  made  to  all  this  is,  that  while  the  legislature  could  not  release 
the  lien  they  could  remit  the  debt.  That  while  they  could  not  restore  the  road 
to  the  same  company  after  the  state  had  bought  it  in,  they  could  sell  to  the 
company  the  debt  which  that  company  owed  the  state  at  any  price  it  chose. 
That  while  the  state  could  not  release  the  lien  by  any  legislative  act,  it  could 
compromise  or  sell  the  debt,  and  thus  defeat,  destroy  or  part  with  that  lien. 
It  is  said  if  the  convention  intended  to  prohibit  the  legislature  fr6m- dealing  as 
it  chose  with  the  deht^  it  could  easily  have  said  so,  instead  of  using  the  word 
lien.  If  the  convention  had  said  that  the  legislature  shall  have  no  power  to 
discharge  the  debt  without  full  payment,  it  could  then  be  argued  with  much 
more  force  that  the  lien  might  be  released  though  the  debt  could  not  be  touched. 
On  the  other  hand,  so  long  as  the  lien  remained  the  debt  must  remain,  for 
there  could  be  no  lien  without  the  debt.  It*seems  to  me,  therefore,  that  the 
convention  used  the  stronger  and  better  term,  the  one  which  included  both,  and 
which  expressed  precisely  what  they  meant,  namely,  that  both  the  debt  and 
the  lien  of  the  debt  should  remain  inviolate  except  by  payment.  If  there  could 
be  any  doubt  of  this,  the  form  of  submission  of  the  ordinance  on  which  the 
people  voted,  that  the  "  roads  should  pay  their  bonds,"  makes  it  too  clear  for 
dispute. 

But  of  what  avail  are  constitutional  restrictions  of  legislative  power,  or  legis- 
lative restrictions  of  municipal  power,  if  they  are  disregarded  by  the  legislatures 
and  municipalities?  It  may  be  said  that  there  remains  to  the  people  the  pro- 
tection of  the  courts.  But  language  is  at  best  a  very  imperfect  instrument  in 
the  expression  of  thought,  and  the  fundamental  principles  of  government  found 
in  constitutions  must  necessarily  be  declared  in  terms  very  general,  because  they 
must  be  very  comprehensive.  The  ingenuity  of  casuists  and  linguists,  the  nice 
criticism  of  able  counsel,  the  zeal  which  springs  from  a  large  pecuniary  inter- 
est, and  the  appeal  of  injured  parties  against  the  bad  faith  of  the  legislatures 
who  violate  the  constitution,  are  easily  invoked,  and  their  influence  persuasive 
with  the  courts,  as  they  always  must  be. 

And  if  language  as  plain  as  that  we  have  been  considering,  a  purpose  so 
firmly  held  and  clearly  expressed,  is  to  be  frittered  away  by  construction,  then 
courts  themselves  become  but  feeble  ba^rriers  to  legislative  will  and  legislative 
corruption,  and  the  interest  of  the  people,  which  alone  is  to  suffer,  has  but 
little  to  hope  from  the  safeguards  of  written  constitutions.  These  instruments 
themselves,  supposed  to  be  the  peculiar  pride  of  the  American  people,  and  the 
great  bulwark  to  personal  and  public  rights,  must  fall  rapidly  into  disrepute  if 
they  are  found  to  be  efficient  only  for  the  benefit  of  the  rich  jand  powerful,  and 
the  absolute  majority  on  any  subject  will  seek  to  enforce  their  views  without 
regard  to  those  restrictions  on  legislative  power  which  are  used  only  to  their 
prejudice,  {a) 

(a)  This  caae  affirms  Murdock  v.  Woodson,*  2  DU1.»  188. 
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KOEHLER  V.  BLACK  RIVER  FALLS  IRON  COMPANY. 
(2  Black,  71(^-721.    1862.) 

Appeal  from  U.  S.  District  Court,  District  of  Wisconsin. 

Opinion  by  Mr.  Justice  Davis. 

Statement  of  Facts. —  This  was  a  bill  in  chancery,  brought  in  the  district 
court  of  Wisconsin  by  Jacob  Koehler,  Daniel  Koehler  and  Harry  Pfiffner 
against  the  "  Black  River  Falls  Iron  Company,"  to  foreclose  a  mortgage.  The 
bill  alleges  that,  on  the  13th  of  August,  1858,  at  La  Crosse,  in  Wisconsin,  the 
"Black  River  Falls  Iron  Company" — a  corporation  created  by  the  laws  of 
Wisconsin — executed  and  delivered  their  promissory  note  to  Daniel  Koehler 
and  Caspar  Bircher  for  $15,000,  payable  in  nine  months,  to  secure  which  a 
mortgage  of  even  date,  under  the  corporate  seal,  was  also  executed  and  de- 
livered, which  mortgage  was  witnessed,  acknowledged  and  recorded;  that  on 
the  21st  day  of  September,  1858,  Caspar  Bircher,  by  an  instrument  of  writing 
under  seal,  for  the  consideration  of  $7,000,  transferred  to  Jacob  Koehler  and 
Harry  Pfiffner  his  interest  in  said  note  and  mortgage,  which  was  also  wit- 
nessed, acknowledged  and  recorded;  and  that  the  note  and  mortgage  being 
overdue  and  unpaid,  the  aid  of  the  court  is  asked  to  decree  a  foreclosure. 

§  1236.  1/  the  seal  of  a  corporation  is  fraudulently  attached  to  a  mortgage j 
the  instrument  is  unsealed  and  not  a  legal  mortgage. 

William  M.  Hubby,  having  filed  his  petition  stating  that  he  was  a  stock- 
holder, and  that  in  his  opinion  the  directors  did  not  intend  to  make  defense, 
was  allowed  to  appear  and  defend.  Leave  was  given  to  thd  complainants 
to  amend  their  bill  so  as  to  make  Julius  W.  Haas  and  others,  junior  mortv 
gagees,  party  defendants.  Answers  and  replications  were  filed,  proofs  taken,) 
and  the  cause  was  heard  at  the  October  term,  1860.  The  court  dismissed  the 
bill  without  prejudice  and  the  complainants  appealed.  The  answers  deny  that 
the  "Black  River  Falls  Iron  Company"  ever  executed  under  its  corporate  seal 
this  mortgage,  which  denial,  if  sustained  by  the  evidence,  is  decisive  of  this 
case.  If  the  seal  of  the  corporation  was  not  affixed  to  the  instrument  by 
proper  authority,  but  was  surreptitiously  obtained,  then  the  deed  is  not  the 
deed  of  the  corporation,  was  not  duly  executed  as  the  bill  charges,  and  is  not 
a  legal  mortgage,  and  cannot  be  foreclosed  as  such.  The  mere  fact  that  a  deed 
has  the  corporate  seal  attached  does  not  make  it  the  act  of  the  corporation, 
unless  the  seal  was  placed  to  it  by  some  one  duly  authorized.  Jackson  v. 
Campbell,  5  Wend.,  572;  Damon  v.  Granby,  2  Pick.,  345,  353;  Bank  of  Ireland 
V.  Evans,  32  Eng.  L.  &  E.,  23;  Angell  &  Ames  on  Corp.,  sec.  223.  This  mort- 
gage had  the  corporate  seal  attached,  and  the  presumption  was  that  it  was  there 
rightfully,  and  the  court  properly  admitted  it  to  be  read  in  evidence;  but  the 
presumption  thus  raised  was  not  conclusive,  and  parol  evidence  was  admissible 
to  overthrow  it.  St.  Mary's  Church,  7  Serg.  &  R.,  530;  Berks  &  Dauphin 
Turnpike  v.  Myers,  6  Serg.  &  R.,  16.  The  evidence  is  conclusive  that  the  cor- 
porate seal  was  affixed  to  the  mortgage  wrongfully. 

The  mortgage  purports  to  have  been  executed  on  the  13th  of  August,  1838, 
and  signed  by  Charles  Hauser,  president,  and  J.  M.  Levy,  secretary  pro  te?n.^ 
who  both  swear  that  the  corporate  seal  was  not  present,  that  they  did  not 
then,  nor  did  they  ever,  place  the  seal  to  the  instrument,  and  have  no  knowl- 
edge how  it  came  to  be  sealed.  It  was  recorded  shortly  after  being  given,  and 
no  seal  was  to  it.  Henry  Richter,  the  secretary  of  the  company,  was  the  cus- 
todian of  the  Eeal,  and  testifies  that  he  was  not  present  when  the  mortgage  was 

443 


§a  1237-1239.  CONVEYANCES  — RAILROAD  MORTGAGES. 

^iven,  that  he  bad  the  seal  in  his  possession,  and  did  not  then,  or  at  any  time 
afterwards,  affix  the  seal  or  authorize  any  one  to  do  it  for  him. 

§  1237.  the  burden  of  proof  is  on  the  party  producing  the  mortgage^  if 

tlvere  is  proof  that  the  proper  officers  did  not  affix  the  seal. 

When  the  defendants  proved  that  neither  the  president  nor  the  secretary  ^ro 
tem,^  who  signed  the  mortgage,  nor  the  regular  secretary,  who  was  the  rightful 
custodian  of  the  seal,  had  any  knowledge  of  the  way  in  which  the  mortgage 
became  sealed,  then  the  burden  of  proof  was  thrown  on  the  complainants  to 
show  the  circumstances  ynder  which  the  instrument  was  in  fact  sealed,  and  that 
it  was  rightfully  arid  properly  done.  Failing  to  do  so,  the  conclusion  is  irresist- 
ible that  the  seal  was  fraudulently  abstracted  from  the  lawful  custodian  of  it, 
and  wrongfully  affixed  to  the  mortgage. 

§  1238.  In  Wisconsin  a  seal  is  necessary  to  the  validity  of  a  deed  of  convey- 
ance. 

The  Revised  Statutes  of  Wisconsin  of  1849  were  in  force  when  this  mort- 
gage was  given,  and  section  1  of  chapter  59  prescribes  the  manner  in  which 
conveyances  of  real  estate  can  be  made,  and  it  is  as  follows:  "  Convej'ances  of 
lands  6r  of  any  estate  or  interest  therein  may  be  made  by  deed,  signed  and 
sealed  by  the  person  from  whom  the  estate  or  interest  is  intended  to  pass,  being 
of  lawful  age,  or  by  his  lawful  agent  or  attorney,  and  acknowledged  or  proved 
and  recorded  as  directed  in  this  chapter,  without  any  other  ceremony  what- 
ever." 

Section  30  of  this  same  chapter  defines  what  is  meant  by  conveyances  as 
thus  used,  and  is  as  follows:  ''The  term  conveyance,  as  used  in  this  chapter, 
shall  be  construed  to  embrace  every  instrument  in  writing  by  which  any  estate 
or  interest  in  real  estate  is  created,  aliened,  mortgaged  or  assigned,  or  by  which 
the  title  to  any  real  estate  may  be  affected  in  law  or  equity^,  except  wills,  leases 
for  a  term  not  exceeding  three  years,  and  executory  contracts  for  the  sale  or 
purchase  of  lands."  This  mortgage,  not  having  been  sealed  by  the  iron  com- 
pany, or  under  its  authority,  was  not  executed  in  conformity  with  law,  and  is 
therefore  invalid  and  of  no  force  and  effect  as  a  legal  mortgage. 

§  1239..  Under  a  htU  asking  a  foreclosure  of  a  legal  mortgage  it  cannot  he 
shown  that  the  instrument  is  an  equitable  mortgage. 

It  is  argued  that,  if  not  a  legal  mortgage,  it  is  an  equitable  one,  and  that  the 
court  should  not  have  dismissed  the  bill,  but  granted  such  relief  as  equity  could 
give.  But  this  bill  seeks  a  foreclosure  on  the  sole  ground  that  a  legal  mortgage 
was  given.  If  the  complainants  have  any  rights  under  this  instrument  as  an 
equitable  mortgage,  they  can  be  tested  on  a  proper  bill  filed  in  another  suit. 
The  defendants  in  their  answers  further  insist  that  this  mortgage  was  given 
without  authority  of  law,  and  by  fraud  and  collusion  on  the  part  of  the  direct- 
ors. The  Black  River  Falls  Iron  Company  was  incorporated  by  the  general 
assembly  of  Wisconsin,  March  31,  1856,  to  explore  for  minerals,  and  to  mine, 
manufacture  and  vend  them.  The  administration  of  the  affairs  of  the  com- 
pany was  lodged  in  the  hands  of  directors  chosen  from  the  stockholders  to 
hold  office  for  one  year,  and  to  be  controlled  by  the  rules  and  by-laws  adopted 
by  the  stockholders.  The  power  to  sell  and  mortgage,  and  procure  a  common 
seal,  was  given. 

By-laws  were  adopted  fixing  the  place  of  business  at  New  Danemora,  Jackson 
county,  limiting  the  number  of  directors  to  five,  who  should  appoint  a  secre- 
tary having  no  vote,  and  providing  "  that  all  documents,  orders  for  the  pay- 
ment of  money  and  receipts,  to  be  valid,  must  be  signed  by  the  president  and 
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secretary."  A  stockholders'  meeting  was  held  May  19,  1858,  and  the  follow- 
ing memorandum  was  entered  among  the  minutes:  "May  19th,  afternoon 
session  —  Mr.  C.  W.  Schmidt  makes  the  motion  that  the  directory  hereafter  to 
be  appointed  shall  be  authorized  to  endeavor,  before  all,  the  effecting  of  a  loan 
of  the  highest  possible  amount,  and  in  case  of  success  to  close  it,  and  they  are 
empowered  to  incumber  for  the  same  the  works  with  buildings  and  appertaining 
lands;  carried."  At  the  same  meeting  a  board  of  directors  was  elected,  viz.: 
Charles  Hauser,  president,  and  John  C.  Fuhr,  H.  Pfiffner,  Jacob  Koehler  and 
John  M.  Levy,  who  chose  Henry  Richter  as  secretary.  The  company  was  evi- 
dently embarrassed  and  in  great  need  of  money,  and  as  the  necessity  was 
urgent  and  pressing,  the  directors  were  instructed  (neglecting  all  other  business) 
to  obtain  as  large  a  loan  as  they  could,  and  to  secure  it  by  a  mortgage  on  the 
lands  and  works.  The  stockholders  clearly  contemplated  a  loan  of  money  to 
carry  on  t'heir  business,  and  if  a  loan  could  not  be  effected  without  real  secu- 
rity, |X)wer  to  mortgage  was  given  to  the  directors.  No  authority  was  given  to 
them  to  secure  pre-existing  indebtedness,  and  certainly  none  to  secure  them- 
selves in  preference  to  other  creditors.  Did  these  directors,  as  guardians  of  an 
important  trust  committed  to  their  care,  endeavor  in  good  faith  to  accomplish 
the  object  which  their  principals  so  much  desired?  They  met  on  the  13th  day 
of  August,  1858,  at  La  Crosse,  and  not  at  their  usual  place  of  business,  and 
failed  to  notify  their  regular  secretary,  who  had  the  records  in  his  charge,  and 
who  had  acted  as  secretary  since  the  organization  of  the  company,  to  attend. 
Xo  reason  is  assigned  why  the  secretary  was  not  notified,  but  as  he  was  a  large 
creditor,  and  was  not  to  be  favored,  it  is  barely  possible  that  the  directors 
thought  his  presence  would  be  embarrassing. 

§  1240.  Directors  of  corporations  are  trustees  and  will  not  he  permitted  to 
fraudulently  prefer  themselves  to  other  creditors. 

As  the  b3'-laws  required  that  all  instruments  of  writing  should  be  signed  by 
the  president  and  secretary,  it  was  found  necessary  to  appoint  a  secretary  pro 
iem.y  and  one  of  the  directors  was  selected,  who,  unlike  the  regular  secretary, 
was  fortunate  enough  to  have  his  debt  provided  for.  A  note  and  mortgage  were 
given  to  Daniel  Koehler  and  Caspar  Bircher  for  $15,000,  who  were  to  let  the 
company  have  $1,200  in  money,  and  $800  in  provisions,  and  to  pay  the  follow- 
ing debts  of  the  x)orporation : 

Metzer,  Koehler  &  Swab,  a  note  and  interesti $8,570 

John  C.  Fuhr 1,900 

Jacob  Koehler 1,256 

John  M.  Levy,  two  notes  and  interest $2,428 

Less  $124  charged 124—2,804 

John  C.  Fuhr,  Jacob  Koehler  and  John  M.  Levy,  who  were  so  lucky  as  to 
have  their  debts  to  the  amount  of  $5,500  provided  for,  were  themselves  directors, 
and  it  might  be  inferred  that  Koehler,  the  director,  was  interested  in  the  firm 
of  Metzer,  Koehler  &  Swab,  but  there  is  no  evidence  of  it  It  is  a  little  singular 
that  the  mortgagees,  in  order  to  get  security  for  the  $2,000  which  they  agreed 
to  advance,  were  willing  to  assume  the  payment  of  $9,130.  Such  is  not  the 
Qsual  coarse  of  dealing  with  those  who  in  good  faith  make  advancements  and 
require  security.  The  mortgage  was  signed  and  delivered  by  Hauser,  the 
president,  to  Koehler,  the  director,  for  the  mortgagees,  who  were  neither  of  them 
present,  and  who  did  not  actually  make  the  advancements  in  money  or  pro- 
visions antil  some  time  afterwards.  And  Bircher,  one  of  the  mortgagees,  as  if 
to  fix  the  true  character  of  this  transaction  beyond  cavil,  in  a  few  weeks  from 
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the  giving  of  the  deed,  for  the  expressed  consideration  of  $7,000,  transfers  his 
entire  interest  to  Koehler  and  Pfiffner,  two  of  the  directors.  Instead  of 
honestly  endeavoring  to  effect  a  loan  of  money,  advantageously,  for  the  benefit 
of  the  corporation,  these  directors,  in  violation  of  their  duty,  and  in  betrayal 
of  their  trust,  secured  their  own  debts,  to  the  injury  of  the  stockholders  and 
creditors.  Directors  cannot  thus  deal  with  the  important  interests  intrusted 
to  their  management.  They  hold  a  place  of  trust,  and  by  accepting  the  trust 
are  obliged  to  execute  it  with  fidelitj'^,  not  for  their  own  benefit,  but  for  the 
common  benefi.t  of  the  stockholders  of  the  corporation.  In  executing  this 
mortgage,  and  thereby  securing  to  themselves  advantages  which  were  not  com- 
mon to  all  the  stockholders,  they  were  guilty  of  an  unauthorized  act,  and  vio- 
lated a  plain  principle  of  equity  applicable  to  trustees.  "The  directors  are  the 
trustees  or  managing  partners,  and  the  stockholders  are  the  cestuis  que  trusty 
and  have  a  joint  interest  in  all  the  property  and  eflfects  of  the  corporation,  and 
no  injury  that  the  stockholders  may  sustain  by  a  fraudulent  breach  of  trust 
can,  upon  the  general  principles  of  equity,  be  suffered  to  pass  without  a 
remedy."  Angell  &  Ames  on  Corporations,  edition  1861,  sec.  312;  Charitable 
Corp.  V.  Sutton,  2  Atk.,  404;  Robinson  v.  Smith,  3  Paige,  220;  Hodges  v.  Kew 
England  Screw  Co.,  1  R.  I,  321;  York  &  North  Midland  R'y  Co.  v.  Hudson, 
19  Eng.  L.  &  E.,  361.     The  decree  dismissing  the  bill  is  affirmed. 

HOWELL  V.  WESTERN  RAILROAD  COMPANY. 
(4  Otto,  408-467.     1870.) 

Appeal  from  U.  S.  Circuit  Court,  Eastern  District  of  North  Carolina. 

Opinion  by  Mr.  Justice  Millee. 

Statement  of  Facts. —  The  appellant  in  this  suit  is  the  owner  of  five  bonds 
of  $1,000  each,  issued  by  the  defendant  corporation,  and  he  seeks  the  foreclos- 
ure of  a  mortgage  on  the  railroad  and  its  appurtenances  given  to  secure  their 
payment.  These  are  part  of  an  issue  of  like  bonds  to  the  amount  of  $900,000, 
made  at  the  same  time,  to  wit,  October  31,  1870,  payable  thirty  years  after 
date,  with  coupons  for  interest  attached,  at  the  rate  of  eight  per  cent,  per 
annum.  Yery  few  of  these  bonds  were  ever  sold  or  put  into  circulation.  All 
that  have  been,  except  these  held  by  plaintiff,  have  either  been  taken  up  or  are 
under  the  control  of  the  company.  Tho  face  of  each  bond  contained  a  pro- 
vision that,  on  the  failure  to  pay  any  coupon  when  presented  at  the  place  of 
payment,  and  continued  default  thereon  for  six  months,  the  whole  sum  men- 
tioned in  said  bond  became  due  and  payable;  and  the  mortgage  deed  contained 
a  provision  that  a  like  failure  as  to  any  one  coupon  of  any  single  bond  should 
make  all  the  bonds  become  due  and  payable.  On  the  back  of  each  bond  was 
printed  the  act  of  the  legislature  of  North  Carolina  which  authorized  the  cor- 
poration to  make  these  mortgage  bonds,  which  declares  that  "  said  president 
and  directors  are  hereby  authorized  and  empowered  to  issue  the  mortgage 
bonds  of  said  company  in  suras  of  not  less  that  $100  each,  and  not  exceeding 
in  amount  $900,000,  and  to  be  negotiated  at  not  less  than  par,  and  not  to 
mature  at  an  earlier  period  than  thirty  years,"  etc. 

Many  issues  are  raised  by  the  pleadings  which  are  not  necessary  to  be  con- 
sidered here.  Wo  shall  confine  ourselves  to  two  questions,  which  are  all  that 
we  deem  appropriate  to  our  purpose.  The  first  of  these  is  whether  the  plaint- 
iff is  a  bona  fide  holder  for  value  of  the  bonds  on  which  he  sues.  There  is 
some  reason  to  infer  that  Rogers,  who  was  one  of  the  trustees  of  the  mortgage, 
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and  the  banker  who  was  expected  to  negotiate  the  bonds  and  with  whom  they 
were  deposited,  was  not  a  rightful  holder  of  themi,  though  it  is  asserted  that 
they  were  paid  to  him  for  services  to  be  performed  as  trustee  in  the  mortgage. 
He,  however,  never  performed  any  services,  no  bonds  were  ever  negotiated,  and 
the  arrangement  by  which  he  held  these  bonds  as  his  own  does  not  appear  to 
have  been  authorized  or  approved  by  the  board  of  directors  of  the  company. 
This,  however,  is  immaterial :  for,  from  the  testimony  before  us,  we  are  com- 
pelled to  hold  that  Howell,  the  complainant,  was  a  hona  fde  purchaser  of 
them  for  value  of  Rogers  without  notice  of  any  defect  in  his  title.  The  only 
evidenc3  on  this  subject  found  in  the  record  is  his  own  deposition,  in  which  he 
states  unequivocally  that  on  a  settlement  made  by  him  with  Bayne  &  Co.,  who 
were  his  bankers,  he  took  these  bonds  in  absolute  payment  of  money  due  him, 
at  the  rate  of  sevent^'-five  cents  on  the  dollar,  and  had  no  notice  of  anything 
wrong  in  the  title  of  Rogers.     This  testimony  is  uncontradicted  and  conclusive. 

§  1241,  Provision  th^t  whole  debt  shall  become  due  07i  default  in  payment  of 
interest. 

The  other  question  relates  to  the  validity  of  the  bonds  as  affected  by  the 
provision  of  the  statute  that  they  should  not  mature  at  an  earlier  period  than 
thirty  years,  whereas  the  bonda  provide  that  on  failure  to  pay  a  single  interest 
coupon  they  shall  mature  in  six  months  thereafter,  if  it  is  still  unpaid.  The 
provision  was,  as  we  have  said,  printed  on  the  back  of  the  bond,  and  imparted 
to  every  purchaser  or  holder  of  it  the  fullest  notice  of  its  nature.  The  pro- 
vision, in  our  opinion,  differs  widely  from  a  mere  direction  as  to  the  length  of 
the  time  the  bonds  should  run  or  the  period  when  they  should  be  made  pay- 
able. Such  a  direction  or  provision  in  an  act  authorizing  a  corporation  to  issue 
bonds  is  not  in  general  inconsistent  with  a  contract  that  if  the  interest  is  not 
paid  as  agreed  the  holder  may  treat  the  whole  sum  as  due.  The  language  of 
this  statute  is  not  that  these  bonds  are  to  be  made  payable  in  thirty  years  or 
payable  at  a  given  time,  and  there  is  no  direction  as  to  the  terms  in  which  that 
is  to  be  expressed.  They  may  be  made  to  run  fifty  or  a  hundred  years;  but 
however  worded  or  expressed  they  are  "  not  to  mature  at  an  earlier  period  than 
thirty  years."  We  construe  this  as  an  express  enactment  that  they  shall  not 
mature  earlier.  No  matter  what  device  the  parties  interested  may  resort  to, 
nor  what  form  of  language  may  be  inserted  in  the  bond,|the  principal  sum  of 
the  bond  shall  not  become  due  until  the  expiration  of  that  period.  The  legis- 
lature had  an  undoubted  right  to  annex  to  the  power  which  it  conferred  of 
making  these  mortgage  bonds  this  absolute  condition,  and  they  have  used  lan- 
guage which  we  can  construe  in  no  other  way.  We  do  not  see  how  a  condi- 
tion of  the  contract  by  which  the  bonds  can  be  made  to  mature  in  one  year 
can  be  valid  when  the  only  authority  to  make  the  contract  at  all  is  the  statute 
we  have  cited.  But  while  this  condition  is  invalid  it  does  not  avoid  the  re- 
mainder of  the  contract,  which  is  complete  without  it,  and  the  agreement  to 
pay  interest  semi-annually  is  specifically  authorized  by  the  statute. 

§  1 242.  Railroad  company  may  provide  for  the  foreclosure  of  the  mortgage 
for  non-payment  of  interest  coupons. 

The  company,  therefore,  had  a  right  to  mortgage  their  property  for  the  pay- 
ment of  these  instalments  of  interest  as  well  as  principal,  and  to  make  it  one 
of  the  provisions  of  the  mortgage  that  it  might  be  foreclosed  if  these  instal- 
ments were  not  paid  as  they  fell  due.  There  can,  in  fact,  be  but  one  decree  of 
foreclosure  of  the  same  mortgage  on  the  same  property,  and  it  is  a  necessity  of 
that  foreclosure,  under  the  principles  of  the  court  of  chancery,  that  all  the  sums 
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secured  by  that  mortgage  must  be  protected  according  to  their  priority  of  lien. 
We  are  of  opinion,  ttien,  that  there  is  due  from  the  railroad  company  to  plaint- 
iff the  amount  of  his  overdue  and  unpaid  coupons.  For  this  sum,  whatever  it 
may  be,  he  has  a  right  to  a  decree  nisij  according  to  the  chancery  practice, —  a 
decree  which  will  ascertain'  the  sum  so  due  and  give  the  company  a  reasonable 
time  to  pay  it,  say  ninety  days  or  six  months,  or  until  the  next  term  of  the 
court,  in  the  discretion  of  that  court.  If  this  sum  is  not  paid,  the  court  must 
then  order  a  sale  of  the  mortgaged  property,  with  a  foreclosure  of  all  rights 
subordinate  to  the  mortgage,  with  directions  to  bring  the  purchase  money  into 
court.  If  the  case  proceeds  thus  far,  the  plaintiff  will  have  a  lien  on  the  money 
thus  paid  into  court,  not  only  for  his  overdue  coupons  but  for  his  principal 
debt,  and  it  must  be  provided  for  in  the  order  distributing  the  proceeds  of  the 
sale.  If,  however,  the  company  shall  pay  the  sum  found  due  in  the  decree 
nisiy  no  further  proceeding  can  be  had  until  another  default  of  interest  or  of  the 
principal.  In  this  manner  full  justice  will  be  done  the  appellant  and  no  wrong 
to  the  appellees. 

Decree  reversed  and  the  case  remanded  with  directions  to  proceed  in  con- 
formity to  this  opinion. 

NICKERSON  V.  ATCHISON,  TOPEKA  &  SANTA  PE  RAILROAD  COMPANY. 
(Circuit  Court  for  Kansas:  8  McCrary,  455-460.    1881.) 

Statement  of  Facts. —  The  railroad  company  executed  a  deed  of  trust  on  a 
body  of  land,  to  secure  certain  bonds,  which  provided  as  follows:  (1)  That 
the  party  of  the  first  part  was  to  continue  to  use  and  manage  the  lands  the 
same  as  if  the  deed  of  trust  had  not  been  executed.  (2)  After  deducting  the) 
expenses  of  executing  the  trust,  the  proceeds  of  the  sale  of  lands  were  pledged 
to  the  payment  of  the  bonds  and  interest  coupons.  (3)  Any  surplus  at  any 
time  in  the  hands  of  the  parties  of  the  second  part  in  excess  of  the  amount  of 
land  grant  bonds  outstanding  was  to  be  paid  to  the  party  of  the  first  part. 
(4)  The  company  had  the  power  to  sell  the  mortgaged  land  and  receive  land 
grant  bonds  in  payment,  all  moneys  received  to  be  paid  to  the.  trustees,  to  be 
applied  according  to  the  provisions  of  the  deed ;  and  all  land  so  sold  was  to  be 
released  by  the  trustees  from  all  incumbrances.  (5)  The  trustees  were  em- 
powered to  employ  clerks  to  assist  in  executing  the  trust. 

§  1 243.  Construction  of  a  right  reserved  by  a  railroad  company  in  a  mortgage 
of  lands  to  make  sales  of  the  lands. 

Opinion  by  MoCbabt,  J. 

The  sole  question  to  be  decided  upon  this  demurrer  is,  whether  the  expenses 
attending  the  sale  of  the  lands  by  the  railroad  company  are  properly  to  be 
classed  as  "  expenses  of  executing  the  trust ; "  in  other  words,  we  are  to  deter- 
mine from  an  inspection  of  the  whole  instrument  whether  the  parties  intended 
that  the  railroad  company  should  make  sales  of  the  lands  and  pay  over  the 
gross  proceeds  to  the  trustees,  deducting  nothing  for  expenses.  It  is  very  clear, 
we  think,  that  the  sale  of  the  lands  was  regarded  by  the  parties  as  a  part,  and 
a  very  important  part,  of  the  execution  of  the  trust.  The  debt  secured  was 
very  large  and  the  bonds  are  not  to  mature  until  October  1, 1900.  The  evident 
intention  of  the  parties  was  that  the  land  should  be  sold  as  rapidly  as  possible 
and  the  proceeds  applied,  after  paying  expenses  of  sale,  to  the  discharge  of 
interest  as  it  accrued  and  the  creation  of  a  sinking  fund  for  the  payment  of  the 
principal.    By  the  terms  of  the  mortgage  the  railroad  company  was  to  retain 
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possession  and  control  of  the  land  with  power  to  dispose  of  the  same  forcash, 
or  partly  for  cash  and  partly  on  credit,  on  reasonable  terms.  In  effect,  the 
railroad  company  ^yas  constituted  the  agent  of  the  trustees  and  bondholders  to 
sell  the  land  and  pay  over  the  proceeds,  ''after  deducting  the  expenses  of  exe- 
cuting this  trust,"  to  the  trustees,  to  be  applied  upon  the  payment  of  the  mort- 
gage debt.  The  proceeds  of  the  sales,  ''after  dedacting  the  expenses  of 
executing  "  the  trust,  were  pledged  for  the  payment  of  the  bonds  and  interest, 
and  of  course  only  the  moneys  so  pledged  were  to  be  paid  over  to  the  trustees. 
It  is  true  that  certain  duties  were  devolved  upon  the  trustees,  and  their  ex- 
penses, including  sums  paid  to  clerks,  agents  and  attorneys,  were  to  be  paid, 
but  we  cannot  assent  to  the  proposition  that  these  were  the  only  expenses  to 
be  deducted  from  the  proceeds  of  the  sales.  The  parties  saw  fit  to  so  frame 
the  contract  as  to  devolve  upon  the  railroad  company  many  important  duties  in 
connection  with  the  execution  of  the  trust,  and  we  must  presume  that  the  large 
expenditures  on  the  part  of  the  company,  made  necessary  by  the  contract,  were, 
in  the  intention  of  the  parties,  to  be  included  in  the  expenses  of  carrying  out 
the  agreement. 

The  mortgage  abounds  in  provisions  regulating  the  sale  of  the  lands  and  the 
application  of  the  proceeds  thereof.  This  feature  of  the  contract  set  forth  in 
the  mortgage  is  so  prominent  as  to  make  it  very  apparent  that  its  execution 
must  be  regarded  as  part  and  parcel  of  the  execution  of  the  trust  expressed 
therein.  We  are  therefore  of  the  opinion  that  the  railroad  company  was  au- 
thorized to  retain,  out  of  the  proceeds  of  the  sale  of  lands  embraced  in  the 
mortgage,  its  reasonable  expenditures  incurred  in  making  such  sales.  The  bill 
does  not  aver  that  the  expenditures  of  the  railroad  company  were  unnecessary 
or  unreasonable,  and  it  must  therefore  be  considered  as  only  raising  the  ques- 
tion whether  the  railroad  company  was  entitled  to  make  any  charge  for  selling 
the  land  and  to  deduct  the  same  from  the  proceeds  of  the  sales.  The  bill  fur- 
ther alleges  that  a  large  sum  has  been  paid  by  the  company,  out  of  the  pro- 
ceeds of  sales  of  land,  for  taxes  upon  the  same.  As  legal  taxes  were  liens  upon 
the  land  prior  and  paramount  to  any  claim  under  the  mortgage,  it  is  difficult 
to  see  upon  what  ground  their  payment  can  be  regarded  as  an  expenditure  out- 
side of  the  trust.  The  railroad  company,  by  the  terms  of  the  mortgage,  was 
to  be  suffered  and  permitted  to  possess,  manage,  use  and  enjoy  the  lands  in  the 
same  manner  and  with  the  same  effect  as  if  the  deed  of  trust  and  mortgage 
had  not  been  made,  except  as  in  the  instrument  otherwise  provided;  and  it  was, 
as  we  have  already  seen,  to  be  allowed  to  manage  the  matter  of  selling  the 
lands.  The  control,  management  and  sale  of  the  lands  by  the  railroad  com- 
pany was  therefore  provided  for  as  a  part  of  the  contract  and  of  the  trust. 
The  payment  of  the  taxes  accruing  from  year  to  year  was  plainly  a  part  of  the 
proper  management  of  the  estate.  If  it  had  been  neglected,  the  whole  prop- 
erty would  have  been  lost,  and  the  bondholders  would  have  been  the  chief  suf- 
ferers. If  the  land  had  been  sold,  subject  to  the  taxes,  the  price  received  for 
it  would  have  been  correspondingly  less,  and  therefore  no  damage  has  resulted 
to  any  of  the  parties  interested  by  reason  of  their  payment.  We  are  therefore 
clearly  of  the  opinion  that  the  payment  of  the  taxes  was  properly  within  the 
daties  devolved  upon  the  company  in  the  management  and  sale  of  the  lands. 
If  we  were  in  doubt  as  to  either  of  the  questions  raised  by  the  demurrer,  the 
fact  that  the  parties  themselves  who  made  the  contract  at  once  adopted  the 
construction  above  suggested,  and  have  for  many  years  acquiesced  in  and  acted 
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,^^)Qn  it,  .KQUld  lea^  u$,  withput  ^itatio]3,  to  i^e^olve  ,q^r  doi;iI;rf»  agftUist  the 
C^icQ^  of  the  conxplain^t^. 

§  J2ijt.  Contract;  qon8trp,ctiorf,  adopted  by  the  partjie^  p)iJU  he  ffiWmed. 

'JTbe  trustees,  acting  upon  tl^e  th^^'  tl^at  the  comp^ay  was  entitled  to  retain 
the  expenses  in  questi.oj;i,  including  sums  paid  for  tajces,  ba.ve  froQ;i  time  to  time 
i:eceived  the  nejt  proceeds  of  .sale3  ascertained  upon  tb(it  ba^i^  and  l^iave  v^olua- 
iarily  executed  releases  in  accordanqe  .with  tj^ie  terms  of  the  mortgaga  ^t  is 
not  necessary  to  ^^termine  whethe^r  ^ucfa  a,ction  continued  {or  ^q  long  a  ])eriod 
is  an  absolute  estoppel,  wjiich  deprives  them  of  the  privilege  of  no\y  being 
hqard  to  assort  that  this  ^construction  was  erroijieous.  It  is  enough  t;o  say  .that 
the  construction  w^icb  the  parties  the^elves  placed  uppn  their  .own  contract, 
a^i;id  upon  which  they  have  so  Ipng  acted,  is  the  one  which  the  poujrt  .QUgbt  to 
adopt.    "JThe  ,demurrer  io  tjbe  bill  is  pustain^d. 

Foster,  D.  J.,  concurs. 

CAMPBELL  V.  TEXAS  &  NEW  ORLEANS  RAILROAD  COMPANY. 
(Circuit  Court  /or  Texas:  Z  Woods,  363-272.    1872.) 

Statement  .of  Facts. —  The  Texas  &  New  Orleans  Railroad  Company,  in 
1858,  executed  a  first  mortage  of  its  property  with  a  special  reservation  that 
whenever  the  company  should  procure  from  the  state  of  Texas  a  loan  of  $6,000 
pef  mile  out  of  the  school  fund,  and  should  execute  itjp  bonces  to  th,e  ptate  for 
the  same,  they  should  constitute  a  lien  upon  the  property  mortgaged  prior  and 
superior  to  th.e  lien  of  the  above  mentioned  mortgage.  This  reservation  was 
made  in  pursuance  of  the  law  of  1856,  which  entitle(^  the  company  to  this 
school  fund  loan,  and  by  which  it  was  expressly  provided  th^^t  the  bojids  ^iven 
to  the  statue  should  cons,titute  f  lien  upon  the  road*  and  charter  rights  of  the 
company,  including  the  road-bed,  right  of  w;ay  and  jail  property  owned  by 
the  company  as  necessary  for  its  business^  and  that  they  shoqld  have  a  prior- 
ity over  al^  other  clainas  against  the  company.  Early  in  1861  forty  miles  of 
the  rpad  remained  still  unfinished  and  the  resources  ,of  the  cpmpany  lyere  ex- 
hausted. The  school  fund  l^oan  for  this  portion  of  the  line,  on  which  the  com- 
pany had  relied,  w^  essential  to  enable  it  to  complete  the  work,  but  the  state 
could  not  advance  any  more  school  fund  bonds,  or  at  least  did  not.  In  this 
situation  of  affairs  an  act  was  passed  entitlec^  "An  act  for  the  relief  of  the 
Texas  &  New  Orleans  Railroad  Conapany,"  hy  which  it  was  provided,  among 
other  things,  that  the  company  might  issue  ^.  first  mortgage  upon  this  uncom- 
pleted portion  of  it^  road  to  the  amount  pf  $6,000  per  mile,  which  should  be  a 
pr\or  liei^  to  the  piortgage  of  1868,  provided  the  company  would  relinquish  all 
claims  tp  the  state  loan  for  that  portion  pf  the  road.  The  mortgage  was  exe- 
cuted accordingly.  The  question  afterwards  arose  whether  the  mortgage  of 
1858  or  the  naortgage  of  1861  should  have  priority;  the  holders  of  the  bonds 
of  1858  contending  that  although  the  company  jniight  have  given  such  lien  to 
the  state  upon  borrowing  money  of  it,  yet  that  it  had  relinquished  this  right, 
and  therefore  that  these  bonds  and  the  mortgage  thus  became  the  first  lien  on 
the  road  and  its  appurtenances. 

DRinipi)  by  BRADX;.pY,  J. 

'W^ithout  rehearsinjg  the  facts  pf  this  case,  which  was  done  it^  a  previous  opin- 
ion, I  will  proceed  to  state  the  conclusions  to  which  t  have  cpme.  1.  On  the 
main  point  involved  in  the  case,  the  claim  of  priority  on  behalf  pf  the  bonds 
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issued  in  1861,  my  opiaion  is  that  the  said  bonds,  and  the  mortgage  giteu  to 
secure  the  same,  are  entitled  to  priority  over  the  bonds  of  18S8,  commonly 
called  the  land  grant  bonds,  upon  the  prop^ty  covered  thereby,  namely,  the 
lailroad,  road-bed,  tnrnonts  and  depots,  between  Hooston  and  Trinity  river, 
together  with  the  locomotive  engines  and  rolling  stock,  etc.,  appertainiiig 
thereto.  It  seems  clear  from  the  evidence  that,  at  the  commencement  of  the 
year  1861,  that  portion  of  the  road  at  least  remained  still  vinfinisked,  and  that 
the  resources  of  the  company  were  exhausted ;  that  the  school  fund  loan  for 
this  portion  of  the  line,  on  which  the  company  had  relied,  was  essential  to  en- 
able it  to  complete  the  work;  and  that  the  state  could  not  or  did  not  desire  to 
advance  any  more  school  fund  bonds.  In  this  situation  of  affairs,  oq  the  7th 
day  of  February,  1861,  the  act  was  passed  entitled  ^*  An  act  for  the  relief  of  the 
Texas  &  New  Orleans  Kailroad  Company,"  by  the  first  section  of  which  it  was 
enacted  that  the  company  should  have  until  the  1st  of  January,  1863^  to  locate 
its  land  certificates  and  return  the  field  notes  of  the  same  to  the  general  land 
office;  and  by  the  second  section,  that  the  company  should  have  the  power, 
and  was  thereby  authorized,  to  issue  a  first  mortgage  upon  its  railroad  from 
the  west  bank  of  Trinity  river  to  the  city  of  Houston;  provided,  that  the  com- 
pany should  relinquish  all  claims  to  the  state  loan  on  that  section  of  its  road. 
Xow,  the  mortgage  of  1858  had  in  it  a  special  reservation,  that,  whenever  the 
company  should  procure  from  the  state  the  loan  referred  to,  being  $6,000  per 
mile,  to  be  loaned  from  the  school  fund  (which  it  declared  its  intention  to 
obtain),  and  should  execute  its  bonds  to  the  state  for  the  repayment  thereof, 
they  should  constitute  a  lien  upon  the  property  mortgaged  prior  and  superior 
to  the  said  mortgage  of  1858.  This  reservation  was  made  in  pursuance  of  the 
law  of  1856,  which  entitled  the  company  to  this  school  fund  loan,  and  by 
which  it  was  expressly  provided  that  the  bonds  given  to  the  state  therefor 
shonld  constitute  a  lien  upon  the  road  and  charter  rights  of  the  company, 
including  th^  road-bed,  right  of  way,  grading,  eta,  and  all  property  owned  by 
the  company  as  necessary  for  its  business;  and  that  they  should  have  a  priority 
over  all  other  claims  against  said  company.    Pasch.  Dig.,  arts.  8501-8505. 

Now,  what  relief  could  it  have  been  to  the  company  to  destroy  this  right  to 
rsise  money  by  putting  a  first  lien  of  $6,000  per  mile  on  their  road )  The 
holders  of  the  bonds  of  1858  contend  that,  although  the  company  might  have 
given  such  a  lien  to  the  state  upon  borrowing  money  of  it,  yet  that  it  relink 
qaished  this  right,  and,  by  relinquishing  it,  made  their  bonds  and  mortgage 
the  first  lien  on  the  road  and  its  appurtenances.  This  certainly  could  never 
have  been  the  intention  of  the  parties,  for  it  would  have  been,  on  the  part  of 
the  company,  a  piece  of  the  greatest  fatuity  thus  to  surrender  this  most  valu- 
able resource  for  raising  the  means  which  were  necessary  to  enable  it  to  com- 
plete its  road  and  works.  And  to  my  mind  it  is  proved  quite  conclusively,  ai 
far  as  parol  proof  and  the  contemporary  acts  of  the  company  and  all  dealing 
with  it  at  that  time  can  go  to  prove  a  matter  of  this  kind,  that  the  act  of  Feb- 
raary  7, 1861,  was  regarded  and  intended  as  a  permission  and  authority,  given 
by  the  state  to  the  company,  to  substitute  some  other  lender  in  its  place,  and 
to  subrogate  its  right  of  priority  to  such  substituted  creditor.  The  question  is^ 
Gould  this  be  donet 

§  1245.  A  corporation  may  reserve  a  power  to  place  upon  Ua  property  a  lien 
anieoedent  to  an  e»iethig  lien. 

There  eeems  to  be  no  doubt  that  the  state  might  have  advanced  the  loan, 
received  the  company's  bonds,  and  assigned  such  bonds  to  any  other  party,  and 
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might  thus  have  substituted  another  party  in  its  stead.  The  state  might  have 
proposed  to  A.  thus:  "Advance  this  loan  to  the  Texas  &  New  Orleans  Rail- 
road Company  for  us,  and  you  shall  have  the  company's  bonds  to  be  received 
therefor."  No  reasonable  objection  to  such  a  transaction  could  have  been  made 
by  prior  mortgagees  or  bondholders.  If  either  of  these  things  could  be  done, 
why  could  not  the  state,  in  the  exercise  of  its  legislative  power,  have  substi- 
tuted another  party  in  its  place  as  lender,  and  authorized  a  subrogation  of  all 
its  rights  of  priority  to  such  lender?  No  substantial  rights  of  any  other  per- 
sons or  parties  would  have  been  thereby  invaded.  And  acts  of  state  legislation 
are  to  be  sustained  if  they  do  not  invade  any  substantial  and  vested  rights.  If 
the  legislature  of  the  state,  by  the  act  of  1861,  did  this,  I  can  see  tio  objection 
to  the  validity  of  the  transaction.  The  company,  upon  the  footing  of  this  law, 
formaHy  relinquished  its  claims  to  the  state  loan  as  required,  and  provided  for 
the  issue  of  four  hundred  and  eighty  bonds  of  $500  each  (being  just  $6,000  per 
mile  for  the  forty  miles  of  railroad  yet  to  be  constructed),  and  amounting  in 
all  to  $240,000,  payable  in  fifteen  years,  with  interest  at  eight  per  cent,  per 
annum,  and,  to  secure  the  same,  executed  to  Benj.  A.  Shepherd  and  William  J. 
Hutchins,  as  trustees,  a  mortgage  on  the  said  forty  miles  of  road,  its  turnouts, 
depots,  etc.,  and  the  locomotive  engines  and  rolling  stock,  etc.,  appertaining 
thereto.  These  bonds  and  the  mortgage  were  dated  the  1st  of  January  and 
issued  the  18th  of  March,  1861.  The  bonds  expressly  stated  that  this  issue  of 
bonds  and  the  mortgage  was  made  in  lieu  of  the  issue  of  the  same  amount  on 
the  said  section  of  railroad  which  the  company  was  authorized  to  issue  and  de- 
liver to  the  state  under  the  act  of  August  13,  1856;  and  the  mortgage  in  like 
manner  refers  to  the  act  of  1861,  and  formally  relinquishes  all  claims  to  the 
state  loan,  and  professes  to  be  a  first  mortgage  on  this  part  of  the  road  by 
virtue  of  that  act.  The  bonds  thus  executed  were  issued  to  various  parties, 
contractors  and  others,  and  the  proof  is  sufficiently  conclusive  that  they  were 
received  for  value  to  the  amount  of  their  face,  and  were  negotiated  and  re- 
ceived as  a  first  lien  on  that  portion  of  the  railroad.  In  my  judgment,  these 
parties  are  entitled  to  stand  in  the  place  and  stead  of  the  state,  and  have  a  first 
lien  on  the  line  in  question,  according  to  the  terms  of  the  act  of  1856,  and  the 
reservation  contained  in  the  mortgage  of  1858.  I  believe  it  to  have  been  the 
intent  of  the  parties,  the  intent  of  the  legislature,  and  the  understanding  of 
the  holders  of  the  bonds  of  1858  themselves,  as  evinced  by  their  declarations 
and  conduct. 

§  1246.  The  substituted  prior  ionds  may  vary  as  well  in  the  time  they  run  as 
in  the  payeCy  if  the  difference  does  not  affect  third  persons, 

2.  But  it  is  objected  by  the  defendants  that  the  bonds  which  were  given  vary 
from  those  which  were  to  be  given  to  the  state;  and  hence  they  cannot,  even 
by  legislative  aid,  be  substituted  therefor  without  impairing  the  obligation  of 
the  contract  between  the  company  and  the  bondholders  of  1858,  as  first,  they 
run  for  a  longer  time  —  fifteen  years,  instead  of  ten  years.  I  do  not  regard 
this  as  belonging  to  the  essence  of  the  contract.  The  term  of  ten  years  is 
mentioned  in  the  act  of  1856  as  the  time  for  the  bonds  to  run,  it  is  true,  this 
period  being  directory  to  the  state  officers  as  to  the  time  they  were  to  allow 
the  bonds  to  run.  But  there  was  no  specific  mention  of  the  time  of  credit  in 
the  reservation  made  in  the  mortgage  of  1858;  and  the  substantial  circum- 
stance as  between  the  company  and  the  holders  of  the  bonds  of  1858  was,  that 
the  former  had  a  right  to  lay  a  loan  of  $6,000  per  mile  on  their  road,  to  have 
priority  of  the  mortgage  securing  the  bonds  of  the  latter, 
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§  1247.  Thai  substituted  prior  bonds  are  noty  as  originally  stipulated',  secured 
by  a  sinking  fund  is  immaterial. 

Another  variance  relied  on  is  the  fact  that  the  bonds  and  mortgage  of  1861 
do  not  require  a  sinking  fund  to  be  reserved,  as  was  to  be  done  with  the  bonds 
to  be  given  to  the  state.  This,  ag'^in,  does  not  belong  to  the  substance  of  the 
right  as  between  these  parties.  It  was  one  of  the  terms  in  detail  which  the 
officers  of  the  state  were  to  require  of  the  company.  It  was  a  mode  of  pay- 
menty  or  rather  a  mode  of  providing  for  payment,  which  came  to  the  same 
thing  in  the  end  as  payment  of  the  entire  amount  at  the  day  of  maturity. 
If  that  sinking  fund  were  annually  put  up,  just  so  much  would  be  abstracted 
from  the  funds  of  the  company  which  might  otherwise  have  gone  into  im- 
provements, making  the  property  of  the  company  so  much  more  valuable.  It 
woald  make  the  company  neither  richer  nor  poorer.  If  the  substitution  could 
be  made  at  all,  the  legislative  power  to  authorize  it  to  be  done  could  not  be 
made  to  depend  on  a  strict  and  literal  compliance  with  all  the  terms  which  the 
state  officers  were  required  to  observe  in  tak|ng  the  company's  bonds.  Had 
the  arrangement  with  the  state  itself  been  carried  out,  surely  the  legislature 
could  have  authorized  the  school  fund  board  to  receive  bonds  at  fifteen  years, 
instead  of  ten  years,  without  losing  the  state's  priority  of  lien.  The  great, 
controlling,  substantial  stipulation  between  the  company  and  the  bondholders 
of  1858  was  this:  "We  expect  to  make  a  loan  from  the  state  of  $6,000  per 
mile  on  our  road,  at  six  per  cent,  interest;  that  loan  must  be  a  first  lien."  AH 
the  rest  is  matter  of  detail  between  the  state  and  the  company,  of  no  essential 
concern  to  the  bondholders.  This  strikes  me  as  the  sound  and  sensible  view 
of  the  subject. 

§  1248.  That  substituted  prior  bonds  bear  eight  per  cent,  interest  instead  of 
six^  as  stip^ilatedy  is  pro  tanto  an  invasion  of  the  rights  of  the  deferred  incum^ 
hrancers. 

A  third  variance  complained  of  is  the  promise  to  pay  eight  per  cent.,  instead 
of  six  per  cent.,  on  the  bonds  of  1861,  six  per  cent,  being  the  amount  to  be 
paid  to  the  state.  I  regard  the  additional  two  per  cent,  per  annum  as  an  addi- 
tional burden  imposecf  on  the  road,  beyond  what  was  stipulated  for.  The  com- 
pany had  no  right  to  interpose  ahead  of  the  bonds  of  1858,  anything  more 
than  $6,000  per  mile,  drawing  six  per  cent,  interest.  As  this  is  matter  of 
amount  merely,  it  ought  to  affect  the  holders  of  the  bonds  of  1861  only  2>ro 
tanto.  If  the  bonds  issued  and  outstanding  are  the  full  quota  of  $6,000  per 
mile,  only  six  per  cent,  can  be  allowed  thereon.  This  is  the  limit  of  incum- 
brance which  should  be  placed  in  priority  to  the  bonds  of  1858.  If  less  than 
$6,000  per  mile  have  been  issued,  then  such  abatement  must  be  made  of  the 
eight  per  cent,  interest,  if  any  abatement  is  necessary,  as  will  bring  the  amount 
to  $0,000  per  mile  and  six  per  cent,  interest. 

§  1249.  A  party  holding  a  first  lien  should  have  the  right  of  bidding  at  the 
sale. 

3.  But  the  defendants  insist  that  the  original  decree  is  substantially  correct,  ia 
any  event,  and  ought  not  to  be  modified,  inasmuch  as  "the  relative  priority  of 
the  two  series  of  bonds"  is  left  open  for  future  decision,  after  the  sale  shall  be 
made.  It  seems  to  me,  however,  to  be  very  material  to  a  party  holding  a  first 
iDcumbrance  on  property,  not  to  be  deprived  of  the  right  of  bidding  that  prop- 
erty up  to  the  amount  of  his  claim.  This  he  cannot  do  when  the  property  is 
sold  together  with  other  property,  or  when  his  right  to  priority  is  left  in  dis- 
pate.    Cases  often  occur  when  a  sale  of  the  property  out  and  out,  and  a  subse- 
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qci«nt  adjustment  of  claims  upon  the  ftrad,  is  the  only  just  method  which  caa 
be  pursued.  But  whenever  a  specific  property  on  which  a  separate  incumi)ranoe 
exists  can  be  sold  separately,  without  injury  or  sacrifice  of  that  or  other  prop- 
erty, it  ought  to  be  thus  sold,  so  as  to  secure  to  ever}'  incumbrancer,  if  practi- 
cable, the  right  of  protecting  his  security  without  involving  himself  m  onerous 
engagements,  or  being  subjected  to  onerous  conditions.  And  if  a  decree  is 
made  in  plain  disregard  of  this  rule,  I  think  it  ought  to  be  corrected.  A  de* 
cree  in  this  case  will,  therefore,  be  made  for  correcting  the*  decree  complained 
of,  by  which  it  shall  be  declared  that  the  said  bonds  and:  mortgage  of  1-861  are 
entitled  to  priority  over  the-  bonds  of  ld6B,  and  by  which  the^  forty  miles  of 
road  and  its  appurtenances^  between  the  Trinity  river  and  thecity  of  Houston, 
as  embraced  in  the  mortgage  of  1861,  shall  be  sold  separately  for  the  purpose 
of  paying,  first,  the*  proportionate  amount  due  to  the  receiver  for  expenses  on 
the  said  road  yet  unpaid,  and  also  a  proportionate  amount  of  the  costs  and  ex- 
penses of  suit;  and  secondly,  the  amount  of  principal  and  interest  due  on  the 
bonds  of  1861,  not  to  exceed  what  the  full  amount  of  $6,000  per  mile  would 
amount  to  at  simper  cent,  per  annum. 

Another  matter  of  complaint  made  against  the  decree  in  the  former  suit  is, 
that  it  directs  the  special  mskster-tosell'^all  the  land  warrants  or  scrip  received 
by  said  company  from  the  state  of  Texas;"  whereas,  only  one  thousand  three 
hundred,  and  twenty  sections  of  said  land  were  included  in  the  two  trust  deeds 
of  1858)  and  none  of  them  were  included  in  the  mortgage  of  that  date.  And 
on  the  other  hand,  the  complainant  Campbell  alleges  that  he  is  the  holder  of 
one  hundred:  and  eighty  land  certificates  of  six  hundred  and  forty  acres  each, 
amounting  to  one  hundred  and  fifteen  thousand  two  hundred  acres  in  all,  which 
be  holds  as  surviving-  partner  of  Morris,  Campbell  &  Co.,  who  were  the  con- 
tractors for  building  said  road,  and  received*  from  the  company  in  all  four  huo- 
dred  and  seventy-two  certificates,  or  three  hundred  and  two  thousand  and 
eighty  acres  of  such  land  scrip;  and  received  the  same  in  good  faith,  without 
any  knowledge  of'  their  being  mortgaged  or  pledged  in  any  manner,  and  have 
parted' with  all  except  those  now  held,  to  other  persons,  purchasers  thereof  in 
like  good  faith;  and  he  claims  to  be  protected  in  the  possession  and  enjoyment 
of  these  certificates,  and  that  the  other  parties  to  whom  certificates  were  sold 
by  Morris,  Campbell  &  Co.  may  also  be  protected.  The  counsel  for  the  holders 
of  the  bonds  of  1858,  on  the  other  hand,  contend  that  the  trust  deeds  which 
cover  these  land  grants  to  the  extent  of  one  thousand  three  hundred  and  twenty 
sections  (then  not  in  existence,  it  is  true),  became  a  lien  on  the  first  one  thou- 
sand, three  hundred  and  twenty  sections  which  were  subsequently  issued  by  the 
company,  as  soon  as  they  were  issued;  and  if  there  is  any  difficulty  in  finding 
the  balance,  the  contractors  must  meet  it;  hence  they  demand  that  the  con- 
tractors shall  surrender  all  the  certificates  held  by  them,  or,  at  all  events,  that 
they  shall  be  subject  to  sale  under  the  decree,  until  the  number  of  one  thou- 
sand three  hundred  and  twenty  sections  has  been  made  good  to  the  use  of  the 
trust  deeds  of  1858. 

It  is  admitted  on  both  sides  that,  when  the  trust  deeds  were  given,  these  land 
grants  were  not  yet  earned  by  the  company;  that  they  existed  only  in  con- 
templation of  law,  and  depended  for  actual  existence  upon  compliance  by  the 
company  with  the  conditions  which,  by  the  laws  of  Texas,  would  entitle  it  to 
certificates  therefor;  that  when  the  certificates  did  issue,  until  actually  located 
they  were  mere  personal  property,  and,  like  any  negotiable  secority)  transfer- 
able  from  hand  to  hand.    It  also  appears  that  the  amount  tp  which  the  com- 
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pany  would  be  entitled,  when  the  conditions  were  complied  with,  was  sixteen 
sections  per  mile  of  their  road ;  that  they  included  in  the  two  trust  deeds  only 
twelve  sections  per  mile  (which  amounted  to  the  one  thousand  three  hundred 
and*  twenty  sections);  and  reserved  four  sections  per  mile  (whibh  was  four  hun- 
ited  and  forty  sections  in  all),  to  be  employed  by  them  in  constructing  their 
road  in  common  with  the  proceeds  which  they  might  derive  from  the  sale  of 
their  bonds.  This  arrangement  seems  apparent  from  the  evidence  and  all  th^ 
abts  of  the'  company  taken  together,  and  it  is  unriedessary  for  me  to  refer  to 
pftHicdlar  parts  of  it.  It  is  the  conclusion  to  which  I  have  come  from  the  facts 
and  evidence  in  the  case. 

§  12'6<V.  Purchasers  frthn  a  cotporatian  qfldnd  certificaiesy  iioUhout  notice  of 
^  Hen  &f  an  existing  trtCsf  deed^  dcquiri  a  good  title. 

Then,  how  do  the  respective  claimants  stand  in  relation  to  each  other?  The 
bondholders,  as  against  the  company,  under  the  deeds  of  trust,^  have  a  claim  ta 
certificates  for  one  thousand  three  hundred  and  twenty  sections  of  land;  not 
By  a1»oIute  grant  6r  assignment,  but  by  the  etfeCt  of  the  trust  deeds  operating 
by  way  of  estoppel.  The  trust  deeds  could  not  operate  as  grants  of  these  cer- 
tificates, for  the  certificates  were  not  in  existence  when  the  deeds' were  exe^ 
cntecL  They  only  operate  by  way  of  ^toppel.  They  ambunt  to  covenants  oti 
the  part  of  the  dottipdny  that  the'  certificates  shall  be  included  in  the  tru&t 
deeds  when  they  come  into  existence.  This  is  the  doctrine  of  equity.  To 
this  the  courts  hold  the  company,  and  ad  against  it  and  its  assigns  haVing  no- 
tic^  of  the  contract  they  trieat  the  certificates  as  if  they  had  been  in  existence, 
and  had  been  embracdd  in' the  trust  deeds  when  they  were'executied.  But  the 
courts  will  not  override  other  equities  in  coming  to  this  result.  If  parties  pur- 
chased the  certificates  in  good  faith  and  without  notice  of  any  such  estoppel,  it 
would  be  doing  injustice  to  them  to  deprive  them  of  the  certificates  so  pur- 
chased. In  the  case  before  us  there  was  a  margin  of  four  sections  ))er  mile 
over  and  above  the  amount  or  number  of  sections  pledged  to  the  bondholders, 
which  the  company  itself  had  a  perfect  right  to  dispose  of.  It  would  be  nat- 
urally supposed  by  parties  dealing*  with  the  company,  even  if  they  knew  of 
the  existence  of  the  trust  deeds,  that  so  long  as  the  company  kept  within  the 
line  of  this  margin  in  issuing  additional  certificates,  no  interference  was  made 
with  those  to  which  the  trustees  under  the  trust  deeds  were  entitled.  If  a  man 
seil  me  fifty  bushels  from  a  lot  of  one  hundred  bushels  of  corn,  and  a  third' 
person  afterwards,  with  knowledge  of  the  sale  to  me,  purchase  the  remainder, 
and  remove  his  part  of  the  lot,  leaving  my  quantity  undisturbed,  how  can  he 
he  liable  to  me,  even  though  the  seller  should  afterwards  fraudulently  dispose 
of  my  part  to  bther  parties?'  From  the  evidence  in  the  case,  and  all  the  facts 
and  circumstances  bearing  upon  this  part  of  it,  without  attempting  to  go  into 
unnecessary  details,  I  am  brought  to  the  conclusion  that  the  contractors  received 
their  certificates  in  good  faith,  and  are  entitled  to  be  protected  in  the  posses- 
aioD  andenjoyment  thereof;  and  the  decree  should  bo  modified  accordingly. 

g  1261.  Payment  of  taxes. —  A  provision  in  the  condition  of  a  defeasance  of  a  mortgage 
g^iven  by  a  railroad  company  to  secure  its  bonds,  that  the  mortgage  shall  be  void  if  the  mort- 
gagor weU  and  truly  pays  the  debt  and  interest  **  without  any  deduction,  defalcation  or  abate- 
ment to  be  made  of  anything  for  or  in  respect  of  any  taxes,  charges  or  assessments  whatsoever,** 
does  not  oblige  the  company  to  pay  an  income  tax  of  live  per  cent,  imposed  by  act  of  congress 
upon  the  interest  payable  upon  the  bonds,  and  which  such  companies  **are  authorized  to 
deduct  aqd  withhold  from  the  payments  on  account  of  any  interest  or  coupons  due  and  pay- 
able.** The  provision  has  reference  only  to  ordinary  taxes  imposed  upon  the  company  and 
the  property  in  ita  poasession.    Haight  v.  Bailroad  Co.,*  6  WalL,  15 ;  S.  C,  1  Abb.,  Sl« 
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§  1252.  Bondg  ^Tlng  ft  lien.— Without  a  formal  mortgage  the  bonds  of  a  corporation,  pro- 
viding that  they  shall  be  a  lien  upon  the  property  of  the  company  prior  to  all  others,  are  in 
substance  a  mortgage,  and  maybe  enforced  in  equity  as  against  the  corporation  and  its  prop- 
erty.   White  Water  Valley  Co.  v.  VaUette,  31  How.,  414.  423. 

§  1258.  A  railroad  company,  authorized  to  borrow  money,  issued  bonds  reciting  such  author- 
ity and  pledging  its  property  to  secure  them.  It  was  held  that  the  bonds  constituted  an 
equitable  mortgage,  and  that,  though  not  recorded,  the  lien  existed  between  the  holders  of  the 
bonds  and  the  railroad  company,  and  as  against  subsequent  purchasers  and  creditors  with 
notice.    King  v,  Tuscumbia  R.  Co.,*  7  Penn.  L.  J.,  166. 

§  1254.  The  propeity  which  the  railroad  company  had  in  its  possession  on  the  date  of  its 
bonds,  and  also  other  property  acquired  with  or  received  in  exchange  for  it,  and  the  property 
purchased  with  the  money  derived  from  the  sale  of  the  bonds  in  possession  of  the  railroad 
company,  was  held  liable  to  satisfy  the  bondholders.    Ibid. 

§  1255.  Mortgage  by  directors  at  meeting  not  notifted.— A  chattel  mortgage  of  corporate 
property  made  by  the  directors  at  a  meeting  held  without  the  notice  required  by  the  by-laws 
of  the  company  is  not  for  that  reason  invalid.    Samuel  v.  Holladay,*  1  Woolw.,  400. 

§  1256.  Statutory  mortgage. —  A  mortgage  may  be  constituted  by  statute  without  the  exe- 
cution of  any  deed  of  conveyance.    Wil86n  v,  Boyce,  3  Otto,  330. 

§  1257.  A  statutory  mortgage  is  construed  in  the  same  manner  as  one  executed  by  deed,  as 
regards  the  property  it  embraces.  Thus,  the  state  of  Missouri  having  issued  bonds  in  aid  of 
the  Cairo  &  Fulton  Railroad  Company,  under  an  act  which  declared  that  they  should  *'  con- 
stitute a  first  lien  and  mortgage  upon  the  road  and  property  "  of  the  company,  it  was  held 
that  a  valid  lien  was  created  by  the  act  upon  all  the  lands  of  the  company,  including  such  as 
did  not  constitute  the  road,  or  any  part  of  it,  and  were  not  used  in  connection  with  it.    Ibid, 

§  1258.  A  statutory  mortgage  on  the  property  of  a  railroad  company  in  Georgia  was  in- 
tended as  an  indemnity  to  the  state  to  secure  it  against  its  indorsement  of  the  bonds  of  the 
company,  and  did  not  operate  to  make  the  state  a  trustee  for  bondholders.  Cunningham  v, 
Hacon  &  Brunswick  R.  Co.,  3  Woods,  418,  434. 

g  1259.  Tlie  whole  debt  niaj  be  made  to  become  dae  upon  any  default  in  the  payment  of 
interest  or  of  principal.  Wilmer  v.  Atlanta  &  Richmond  Air  Line  R.  Co.,  3  Woods,  447 
(gg  1405-1409;. 

g  1260.  A  stipulation  in  a  mortgage,  that,  on  default  in  payment  of  interest,  the  principal 
shall  become  due,  is  not  a  penalty,  but  is  an  agreement  which  gives  the  mortgagee  a  right  of 
entry  and  sale.    Ruggles  v.  Southern  Minnesota  Railroad,*  17  Int.  Rev.  Rec.,  39. 

§  1261.  It  is  the  right  of  the  trustees  to  avail  themselves  of  this  stipulation  at  their  discre- 
tion, and  it  is  not  for  the  court  to  say  that  they  have  abused  their  discretion.    Ibid, 

III.  Property  Covered  by  Railroad  Mortgages. 
Summary  — Naming*  of  railroad  in  mortgagor's  possession,  §§  1262,  1268. 

g  1262.  The  earnings  of  a  railroad,  while  it  is  allowed  to  remain  in  the  possession  of  the 
mortgagor,  are  not  subject  to  the  lien  of  the  mortgage,  although  in  terms  the  mortgage 
covers  the  tolls  of  the  road,  if  at  the  same  time  the  mortgage  implies  that  the  mortgagor  is 
to  hold  possession  and  receive  the  earnings  of  the  road  until  the  mortgagee  takes  possession. 
Oilman  v.  111.  &  Miss.  Tel.  Co.,  ^  1264-1267. 

§  1268.  But  if  a  mortgage  by  a  railroad  company  may  be  made  to  cover  its  future  earnings 
and  profits,  and  the  company  receive  them,  it  may  be  held  to  account  for  them  as  a  trustee 
for  the  bondholders.  Pullan  v.  Cincinnati  &  Chicago  Air-Line  Railroad  Company,  g§  1268- 
1274. 

[NOTEa— See  §§  1276,  1276.] 

OILMAN  t;.  ILLINOIS  &  MISSISSIPPI  TELEGRAPH   COMPANY  —  COYKENDALL  tv 

SAME. 

(1  Otto,  60a-617.     1875.) 

From  TT.  S.  Circuit  Court,  District  of  Iowa. 

Opinion  by  Mb.  Justice  Swayne. 

Statement  of  Facts. —  These  cases  have  been  argued  together,  and  will  be 
decided  together.  The  case  at  law  will  be  first  considered.  On  the  24th  of 
May,  1872,  the  telegraph  company  recovered  in  the  circuit  court  of  the  United 
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States  for  the  district  of  Iowa,  a  jadgment  for  the  sum  of  $23,734.04  and 
costs.  Oa  the  13th  of  June  following  execution  was  issued.  On  the  17th 
of  that  month,  the  marshal  to  whom  the  process  was  directed  served  i 
by  attaching  as  garnishees  several  persons,  one  of  whom  was  Coykendall, 
the  plaintiff  in  error.  On  the  27th  of  October,  1873,  he  filed  his  answer; 
and  on  the  27th  of  October,  1874,  he  filed  a  further  answer.  By  the  first 
answer  he  admitted  that,  since  he  was  garnished,  he  had  received  for  and 
paid  over  to  the  railroad  company  more  than  $37,000.  In  his  second  answer 
he  set  forth  that  he  was  the  agent  of  the  railroad  company  at  Des  Moines;  and 
that  his  duties  were  to  sell  tickets  and  receive  and  ship  freight,  and  to  receive 
the  charges  upon  such  freight.  For  the  moneys  received  both  for  tickets  and 
freight  a  large  proportion  belonged  to  other  companies,  but  how  much  he  did 
not  know.  All  the  moneys  he  received  were  regularly  transmitted  to  the  as> 
Bistant  treasurer  of  the  Des  Moines  company.  The  proper  apportionment  of 
the  moneys  was  made  by  the  officers  of  that  company  at  Keokuk,  and  the  Das 
Moines  company  was  accountable  to  the  other  companies  for  what  belonged  to 
them.  He  was  not  in  the  employment  of  any  other  company  or  person  during 
the  time  mentioned,  and  was  not  responsible  to  any  other  company  or  person 
for  the  moneys  which  he  received,  as  before  stated.  The  gross  amount  re- 
ceived by  him,  between  the  time  he  was  garnished  and  the  appointment  of  the 
receiver  who  took  possession  of  the  road,  was  $27,000.  The  case  was  submitted 
to  the  court  and  argued  by  the  Counsel  upon  both  sides.  The  next  day  it  was 
stated  to  the  court  by  the  counsel  for  the  defendant  that  proof  could  be  ad- 
duced of  the  proportion  of  the  moneys  in  question  which  balonged  to  other 
companies,  and  time  was  asked  to  procure  it.  The  application  was  overruled, 
and  the  court  gave  judgment  for  $27,000  and  costs.  The  garnishee  thereupon 
excepted  to  the  ruling  of  the  court  refusing  further  time. 

§1264.  liulinga  of  the  court  in  a  case  tried  without  a  jury  cannot  he  r^ 
mewed  here^  unless  the  trial  was  according  to  tiie  act  of  March  3,  1865. 

The  case  having  been  submitted  to  the  court  and  argued  by  the  counsel  of 
both  parties,  the  garnishee  not  asking  for  a  jury,  the  record  in  this  respect 
shows  no  error.  It  is  to  be  taken  that  both  parties  waived  a  trial  by  jury,  and 
they  are  bound  accordingly.  Phillips  v.  Preston,  5  How.,  278;  Campbell  v. 
Boyreau,  21  id.,  224;  Kelsey  v.  Forsyth,  id.,  86.  The  proceeding  not  having 
been  according  to  the  act  of  March  3,  1865,  this  court  has  no  power  to  exam- 
ine any  ruling  of  the  court  below  excepted  to  during  the  progress  of  the  trial. 
Campbell  v.  Boyreau,  supra;  Guild  v.  Frontin,  18  How.,  135;  Kearney  v.  Case, 
12  Wall.,  275;  Dickinson  v.  Planters'  Bank,  16  id.,  250. 

§  1265.  Th^  granting  of  time  for  the  production  of  further  evidence  is  within 
the  discretion  of  the  cou7*t  below. 

The  only  point  attempted  to  be  presented  by  the  bill  of  exceptions  was  the 
refusal  of  the  court  to  give  time  for  the  production  of  further  evidence.  If 
this  subject  was  before  us  in  such  a  shape  that  we  could  consider  it,  it  would 
be  a  conclusive  answer  that  the  matter  was  one  resting  in  the  discretion  of  the 
ooort.    Its  determination,  therefore,  could  not  be  reviewed  by  this  tribunal. 

This  brings  us  to  the  examination  of  the  case  in  equity.  The  bill  was  filed 
to  prevent,  by  injunction,  the  collection  of  the  moneys  upon  which  the  judg- 
ment in  favor  of  the  telegraph  companies  was  founded.  There  is  no  contro- 
Tersy  between  the  parties  as  to  the  facts.  On  the  I6th  of  February,  1857,  the 
lailroad  company,  by  its  then  corporate  name,  executed  a  mortgage;  and  on 
the  Ist  of  October,  1868,  by  its  corporate  name  as  altered,  executed  another. 

457 


g.1^66.  CONVEYANCES  — RAILROAD  MORTGAGES. 

Both  were  given  to  secure  the  payment  of  its  borids'  as  set  fortn.  A  paH;  of 
tbq  premises  described  and  pledged  by  botli  mortgages,  besides  the  road,-  was^ 
its  income.  In  case  of  default  in  th^  payment  of  interest  or  principal,  the 
mortgagees  were  authorized' to  take  possession,  arid'  collect  atad  receive  the  iil- 
oorae  and  ettriiings  o(  the  road,  and  apply  tHeth  to  the  debts  secured,  arid,  upon 
the  request  of  one-third  of  the  bondholders,'  to  sell  thi^  mortgaged'  premises. 
The  conditions  of  both  mortgages  havihg  been  broken,  the  mortgagees  in  the' 
second  mortgage  filed^  their  bill  of  foreclosure  in  the  circuit  court  of  Polk 
county,  in  the  state  of  Iowa.  The  mortgagees  in  the  second  mbrtgage  —  vari- 
od*  judgment  arid  lieh  creditot^i  among^  the  fdrmer  the  telegi-aph  cothpany— 
Tt*ere  made  defendantsi  On  the  31st  of  May,  1873,  a  decree  of  f6recl6sure  and- 
sale  was  reridered.  It  fixed  the  priorities  of  the  several  parMes;  and  held  tbUt' 
the  judgment  of  the  telegraph  company  was  a  lien  subject  to  the  mortgage  in 
suit  and  other  specified  lieils.  It  ordered  a  sale  of  the  niortgaged  property. 
The  road  was  still  in  posseSsibti  bf  the  company.  The  decree  made  no  provis- 
ion for  disturbing' their  possession,  and  none  whatever  as- to  the  income  Of  the 
road  between  the  time  of  the  decree  and  the  time  of  the  sale.  THe  telegraph 
company  proceeded,  as  we  have  stated,  in  disposing  of  the  case  at  law.-  Oil 
the  20th  of  June,  1873,  tlie  appellants,  who  are  the  trustees  in  the  tw6  mort- 
giages,  filed  this  bill:  On  the  9th  of  September,  1873)  after*  the  sheriEf  had  ad- 
vertised the  mortgaged  prteraises  for  sale,  the  decree  in  the  state  court  was 
atti'ended  by  providing  for  the  appointment  of  "a  special  i*eeeiv^er  bf  all'tte- 
income  and'  earnings  of  the  road"  between  the  date  of  the  dfecrfee  and  the 
time  fixed'  by  the  sfheriff  for  the  sale  to  be  made  by  himi  This  wats  dorte 
with  a  saving' of  the  rights  of  the  telegraph  company.  The  special  receiver 
took  possession  on  the  15th  of  September,  1873.  The  sale  by  the  sheriflF  was 
made  on  the  17th  of  October,  1873.  The  road  was  operated  by  the  company 
up  to  the  tiilie  \vhen  the  receiver  took  possession"  During  this  period,  the  fund 
was  received  for  Which  judgment  was  given  against  Coykendall. 

§  I'SBG.  A'  decree  of  foreclosure,  silent  as  to  the  possession  and  earnings  of 
the  mortgaged  property  between  its  date  and  the  date  of  sale,  does  not  ajffect  snch 
possession  or  earnings. 

The  proceedings  in  the  case  at  law  having  been  held  valid;  the  telegraph 
company  is  entitled  to  the  fund  in  controversy,  unless  the  appellants  have 
shown  a  better  right  to  it.  The  question  arises  upon  the  rabrtgagesl  The 
civil  law  i^  the  springhead  of  the  English  jurisprudence  upon  the  subject  of 
these  securities.  Originally,  according  to  that'  jurisprudence,  mortgages  of 
the  class  to  which  those  here  in'  question  belong  vested  the  fee,  subject  to  be- 
divested  by  the  discharge  of  the  debt  at  the  dky  limited  for  its  pAjment.-  If 
default  was  then  made,  the  premises  were  finally  lost  to  the  debtor.  In  the 
progress  of  time  niore  liberal  views  prevailed,  and  the  debt  came  to  be  consid- 
ered as  the  principal  thing,  and  the  mortgage  only  as  aU  incident  and  security. 
In  the  present  state  of  the  law,  where  there  is  no  prohibition  by  statute,  it  is 
competent  for  the  mortgagee  to  pursue  three  remedies  at  the  same  time.  He 
may  sue  on  the  note  or  obligation,  he  may  bring  an  action  of  ejectment,  and 
he  may  tile  a  bill  for  foreclosure  and  sale.  1  Hill:  oft  Mbrt.,  9,  62;  id.,  104^ 
111;  Andrews  v,  Sutton,  2  Bland,  665.  The  remedy  last  mentioned  v^Rt  re- 
sorted to  in  the  state  court  by  the  mortgagees  in  the  second  mortgage,  those 
in  the  first  having  been  made  parties,  and  that  mortgage  thus  brought  before 
the  court.  That  court,  therefore,  had  full  jurisdiction  as  to  the  rights  of  all 
the  parties  touching  both  instruments.     It  would  have  been  competent  for  the 
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court  m  Hmin»y  upon  a  proper  showing,  to  appoint  a  receiver,  and  clothe  him 
with  the  duty  of  taking  charge  of  the  road  and  receiving  its  earnings,  with 
8tfch  limit  of  time  as  it  might  see  fit  to  prescribe.  It  might  have  done  the 
same  thing  subsequently,  during  the  progress  of  the  suit.  When  the  final  de- 
cree was-  ra&de,  a  receiver  might  have  been  appointed,  and  required  to  receive 
all  the  income  and  earnings  until  the  sale  was  made  aind  confirmed,  and  posses^ 
«ion  delivered  over  to  the  vendiee.  Nothing  of  this  kind  was  done.  There 
was  sim^ply  a  decree  of  sale.  The  decree  was  wholly  silent  a9  to  the  possessioii 
and  earnings  in  the  mean  time;  It  follows  that  neither,  during  that  period, 
was  in  any  wise  affected  by  the  action  of  the  court.  They  were  as  if  the  de- 
cree were  pot  As  regards  the  point  under  oonsid-eration,  the  decree  may, 
tJierefore,  be  laid  out  of  view*.  The  stipulation-  renders  it  unnecessary  to  con- 
sider the  amendment  to  the  decree.  Without  that  stipulation,  the  result  would 
have  been  the  same.  It  could  not  affect  rights  which  had  attached  before  it 
was  mada  Nothing  was  done  in  the  exercise  of  the  right  which  the  mort- 
gages gave  to  the  mortgagees  to  intervene  and  take  possession.  We  may, 
therefore,  lay  out  of  view  also  both  these  topics.  This  leaves  nothing  to  be 
examined  but  the  effect  of  the  mortgages,. irrespective  of  any  other  considera- 
tion. 

§  12-67.  WAere^  hy  the  terms  of  a  TTwrtgags,  it  U  implied  that  the  company 
shall  retain  possession^  the  company  is  entitled  to  the  earnings^  and  the  same  ar9 
UaV^  to  its  creditors. 

A  mortgagor  of  real  estate  is  not  liable  for  rent  while  in  possession.  3  Kent's 
Com.,  172.  He  contracts  to  pay  interest  and  not  rent.  In  Chinnery  v.  Blacky 
3  Doug.,  391,  the  mortgagor  of  a  ship  sued  for  freight  earned  after  the  mort"- 
gage  was  given,  but  unpaid.  Lord  Mansfield  said,  "  Until  the  mortgagee  takes 
possession,  the  mortgagor  is  owner  to  all  the  world,  and  is  entitled  to  all  the 
profit  made."  It  is  clearly  implied  in  these  mortgages  that  the  railroad  com- 
pany should  hold  possession  and  receive  the  earnings  until  the  mortgagees 
should  take  possession,  or  the  proper  judicial  authority  should  interpose.  Pos^ 
session  draws  after  it  the  right  to  receive  and  apply  the  income.  Without  this' 
the  road  could  not  be  operated,  and  no  profit  could  be  made.  Mere  po^ession^ 
would  have  been  useless  to  all  concerned.  The  right  to  apply  enough  of  the 
income  to  operate  the  road  will  not  be  questioned.  The  amount  to  be  so  ap- 
plied was  within  the  discretion  of  the  company.  The  same  discretion  eirtended 
to  the  surplus.  It  was  for  the  company  to  decide  what  should  be  done  with  it. 
In  this  condition  of  things,  the  whole  fund  belonged  to  the  company,  and  vras 
subject  to  its  control.  It  was,  therefore,  liable  to  the  creditors  of  the  company 
as  if  the  mortgages  did  not  exist.  They  in  no  wise  affected  it.  If  the  mort- 
gagees were  not  satisfied,  they  had  the  remedy  in  their  own  hands,  and  could 
at  any  moment  invoke  the  aid  of  the  law,  or  interpose  themselves  without  it. 
They  did  neither.  In  Galveston  Eailroad  v.  Cowdrey,  11  Wall.,  469  (§§  1297- 
1304,  infra\  substantially  the  same  question  arose  as  that  we  arc  considering. 
The  mortgage  there  contained  provisions  touching  the  income  of  the  road  similar 
to  those  in  the  mortgages  before  us.  This  court  held  that,  at  least  until  after  a 
regular  demand  was  made,  those  who  received  the  earnings  were  not  bound  to 
account  for  them.  See,  also,  City  of  Bath  v.  Miller,  51  Me.,  341 ;  Noyes  v.  Rich, 
52  id^  116.  Upon  both  reason  and  authority,  we  think  the  appellants  have  na 
right  to  the  fund  in  controversy. 

Decree  affirmed.     Judgment  affirmed,  (a) 

(a)  AfflrmlDcr  Gilman  v.  UL  &  ^fiss.  TeL  Co.,*  1  MCC,  170. 
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PULLAN  V.  CINCINNATI  &  CHICAGO  AIRrLINE  RAILROAD  COMPANY. 
(Circuit  Court  for  Indiana:  6  Bissell,  287-253.    1873.) 

Opinion  by  Dkummond,  J. 

Statement  op  Facts. —  In  1848  the  legislature  of  this  state  authorized  the 
construction  of  a  railroad  from  Richmond  to  Newcastle,  a  distance  of  twenty- 
seven  miles.  The  act  was  amended  in  1851,  by  authorizing  the  extension  of 
the  railroad  in  a  northwestern  direction  to  a  point  on  the  Wabash  river,  oppo- 
site Logansport,  and  in  that  way  to  Lafayette.  The  act  of  the  legislature, 
amending  the  original  charter,  required  that  the  accounts  connected  with  the 
running  and  construction  of  the  road  should  be  kept  distinct,  and  that  when 
the  road  was  completed  it  should  all  be  united  and  constitute  one  entire  railway. 
In  1852,  the  road  having  occasion  to  borrow  some  money,  executed  a  mortgage 
or  deed  of  trust  to  trustees,  of  whom  Mr.  Pullan,  the  plaintiff,  is  the  successor, 
to  secure  $300,000  of  bonds  which  were  issued  and  transferred  to  various  par- 
ties, who  advanced  money  upon  them.  This  mortgage  described  the  property 
as  "  the  present  and  future  to  be  acquired  proparty  of  the  Newcastle  &  Rich- 
mond Railroad  Company,  that  is  to  say,  the  tirst  section  from  Richmond  to 
Newcastle." 

A  bill  was  filed  in  November,  1864,  to  foreclose  this  mortgage, —  neither  prin- 
cipal nor  interest  having  been  paid, —  and  it  is  for  relief  under  this  bill  of  fore- 
closure, and  for  payment  of  principal  and  interest  of  these  bonds,  that  the 
case  has  been  so  long  pending  in  court,  and  is  now  about  to  be  finally  di posed 
of.  The  Cincinnati  &  Chicago  Air-Line  Railroad  Company  was  made  a  defend- 
ant at  the  time  this  bill  was  filed.  Between  the  date  of  the  mortgage  in  1852, 
and  the  filing  of  the  bill,  there  had  been  other  mortgages  executed  upon  the 
whole  property  between  Logansport  and  Richmond,  and  under  a  foreclosure  of 
one  of  these  mortgages  in  this  court  the  property  was  sold  subject  to  the  mort- 
gage of  1852.  The  various  parties  went  into  possession,  and  under  this  decree 
and  sale  the  Cincinnati  &  Chicago  Air-Line  Railroad  Company  was  holding 
the  property  at  the  time  this  bill  was  filed.  They,  of  course,  were  not  bound 
to  pay  the  $300,000,  the  debt  for  which  the  mortgage  of  1852  was  given.  They 
had  nothing  to  do  with  the  contract  made  between  the  road  and  these  parties 
(holders  of  these  bonds)  other  than  that  they  were  in  possession  of  the  property 
which  was  given  to  secure  the  payment  of  these  bonds  and  interest.  I  think 
this  is  ail  that  it  is  necessary  to  state  before  coming  to  what  took  place  in  this 
court  at  the  May  term,  1869,  under  the  bill  filed  in  this  cause  in  1864.  Much 
had  occurred  during  the  progress  of  the  case;  many  orders  had  been  madj  by 
the  court;  and  among  others,  orders  requiring  separate  accounts  to  be  kept  and 
money  to  be  paid  into  court  for  the  purpose  of  protecting  these  mortgages, 
which  orders  do  not  seem  to  have  been  in  all  respects  complied  with. 

At  the  May  term,  1869,  Davis,  J.,  made  an  interlocutory  decree,  which  is  the 
foundation  of  all  the  questions  whioh  arise  before  me  at  this  time.  That  decree 
found  that  the  mortgage  of  1852  covered  the  railroad  and  its  revenues  between 
Richmond  and  Newcastle,  and  that  the  road  between  these  two  points,  "with 
the  bridges,  depots  and  other  property  thereon,  with  the  tolls  and  income  aris- 
ing therefrom,"  were  within  the  terms  of  the  mortgage.  And  the  court  found 
negatively  that  the  mortgage  did  not  extend  to  any  other  portion  of  the  road, 
nor  were  the  income  and  tolls  of  any  other  part  of  the  road  mortgaged.  It 
found  also,  as  a  necessary  corollary  from  this,  that  the  plaintiff  was  entitled  to 
receive  from  the  defendant  nothing  more  than  the  net  income  of  the  road  from 
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Newcastle  to  Richmond.  It  also  found  that  the  rolling  stock  which  the  de- 
fendant had  purchased  from  Choteau  and  others,  who  claimed  under  the  decree 
and  sale  under  a  subsequent  mortgage,  was  In  fact  equitably  owned  by  the  old 
road,  and  should  be  divided  ratably  between  the  parties  —  that  is  to  say,  as 
twenty-seven,  the  distance  between  Eichmondand  Newcastle,  is  to  one  hundred 
and  eight,  the  distance  between  Eichmond  and  Logansport,  or  one-fourth  of 
the  rolling  stock, —  and  that  for  one-fourth  of  the  value  of  the  rolling  stock  at 
the  date  of  its  conversion  by  the  defendant,  with  interest,  the  defendant  was 
liable.    The  first  question  arises  upon  this  decree. 

§  1268-  InUrlocuiory  orders^  made  during,  the  progress  of  the  case^  are  sul^ect 
to  modtfication. 

The  case  was  referred  to  a  master  and  instructions  given  to  him  as  to  bis  re- 
port and  the  principles  which  should  govern  his  calculation.    He  has  made  his 
report,  exceptions  have  been  filed  and  argued,  but  the  plaintiff  has  claimed  the 
right  to  question  one  of  the  points  found  by  the  court  in  its  interlocutory  order 
of  May,  1869,  and  it  is  the  undoubted  right  of  the  plaintiff  so  to  do.    Until 
the  case  is  finally  disposed  of  by  the  chancellor,  any  interlocutory  order  made 
daring  the  progress  of  the  case  is  subject  to  modification.    This  order  made  iu 
May,  1869,  was  only  an  interlocutory  order,  and  it  is  therefore  within  the  rule. 
It  is  claimed  on  the  part  of  the  plaintiff  that  the  order  made  at  that  time  by 
the  court,  declaring  that  the  mortgage  only  covered  that  portion  of  the  railroad 
between  Eichmond  and  Newcastle,  was  erroneous,  for  the  reason  that  the  statute 
amending  the  charter  and  authorizing  the  extension  of  the  road  to  Logansport 
obviously  contemplated  that  there  was  to  be  one  entire  road;  that  separate  ac- 
counts were  to  be  kept,  and  that  when  it  was  completed  the  road  was  a  whole, 
and  was  not  therefore  separated  into  distinct  parts,  and  that  ipso  facto  (and 
not  by  anything  which  took  place  afterwards  and  by  which  income  was  earned 
by  the  assignees  or  vendees  under  a  decree  of  this  court)  by  the  passage  of  the 
amendments  and  the  directions  of  the  legislature  and  the  taking  possession  and 
completion  of  the  road  to  Logansport,  the  mortgage  expanded  and  brought 
within  its  grasp  the  whole  road  from  Newcastle  to  Logansport  as  well  as  that 
from  Eichmond  to  Newcastle.    An  argument  has  been  submitted  on  that  point, 
the  strength  of  which  the  court  feels  and  admits.    But  it  would  have  to  be  a 
very  clear  case  —  one  about  which  no  doubt  could  be  entertained  —  to  warrant 
the  court,  in  the  present  aspect  of  the  case,  in  interfering  with  the  order  made 
at  the  May  term,  1869.    If  the  case  is  doubtful  it  is  not  the  duty  of  the  court 
to  modify  or  change  that  part  of  the  decree,  and  on  looking  at  it,  I  am  not  satis- 
fied, notwithstanding  the  arguments  which  have  been  used,  that  that  portion 
of  the  decree  is  erroneous,  and  1  do  not  feel  at  liberty  to  interfere  with  it,  but 
think  that  it  ought  to  stand  as  the  decree  of  the  court  and  as  binding  upon  the 
court  now.    So  that  we  must  proceed  on  the  assumption  that  the  mortgage,  or 
deed  of  trust,  only  covers  so  much  of  the  property  as  was  described  by  the  in- 
terlocutory order  of  the  May  term,  1869,  and  consequently  we  must  deny  the 
right  of  the  plaintiff  to  bring  the  whole  road,  that  is,  the  one  hundred  and  eight 
miles,  under  the  mortgage.     This  is  entirely  independent  of  any  question  which 
arises  in  consequence  of  the  defendants  receiving  income  from  the  road,  which 
depends  upon  different  principles. 

§  1269.  The  net  or  gross  earnings  of  any  particular  "branch  of  a  railroad  may 
he  ascertained  with  sufficient  clearness  by  a  pro  rata  estimate,  {a) 
There  are  some  principles  involved  in  the  master's  report  which  are  ques- 

(a)  See  Cobporations,  $$  1586, 1539, 1619, 1621-SS. 
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.tioned,  and  as  to  whieh  it  is  the  dutj  of  this  oourt  to  give  its  opinioa.  The 
master,  it  seeiQs,  being  instructed  by  the  interlocatory  order  already  referred 
to,  to  ascertain  the  gro3S  earnings  of  this  part  of  the  road  from  the  time  the  bill 
was  Sled,  and  from  its  earnings  to  deduct  the  expenses,  not  allovfing  for  perma- 
nent improvements  which  were  not  required  to  run  the  road  safely  and  securely, 
and  being  instructed  also  that  a  reasonable  rent  should  be  allowed  for  the  use 
of  the  rolling  stock  em  ployed  in  making  gross  earnings,  made  a  jE?r(?rato  estimate 
of  tb^e  earnings  and  of  the  expenses  of  the  road  in  oixler  to  reach  the  result  re- 
quired by  the  court,  viz.,  the  net  earnings  of  the  road  between  Richmond  and 
il^ewcastle.  The  objectian  is  made  that  that  principle  was  erroneous.  I  am  satis- 
fied that  it  was,  under  the  circumstances,  correct,  and  that  no  other  course  oould 
be  adopted*  I  admit  that  it  is  a  very  unsatisfactory  mode  —  that  it  does  not 
necossarily  lead  to  a  true  result;  but  I  think  it  is  the  only  practicable  mxxle  by 
which  the  master  could  reach  the  result  aimed  at  by  the  court.  The  reasons 
for  the  rule  which  the  master  adopted  are,  I  think,  satisfactorily  stated  by  him 
in  his  report  lie  says  that  from  the  organization  of  the  Newcastle  &  Rich- 
mond Railroad  Company,  and  through  all  the  changes  and  consolidations,  which 
were  HMmerous,  the-road  from  Richmond  to  Newcastle  has  been  operated  and 
H/ied,  and  is  now  operated  and  used,  and  the  income  received  and  the  operating 
expenses  paid  as  a  part  of  the  entire  road;  that  no  accounts  were  made  or  kept 
showing  separately  the  incom^^  or  operating  expenses  of  any  particular  part, 
and  that  the  income  of  this  part  has  been  blended  with  the  income  of  all  the 
other  parts  of  the  several  lines  of  road  of  which  it  formed  a  portion,  and  that 
the  operating  expenses  have  in  like  manner  been  paid  out  of  the  common  fund 
produced  by  the  use  of  the  various  parts.  Now,  under  such  circumstances,  it 
U  ditfioult  to  see  bow  the  master  could  adopt  any  other  rule  than  he  has  adopted, 
admitting  that  this  rule  leads  not  to  actual  results,  but  to  an  approximation 
merely. 

§  1370.  -'^ the  company  cannot  object  to  such  a  eomputationj  when  it  is 

iky*ough  their  amn  fault  that  the  oorrect  figures  cannot  he  obtained. 

Its  soundness  will  be  further  illustrated  by  the  legislation  conneeted  with 
this  railioad.  It  was  obviously  intended  that  the  accounts  should  be  kept  sepa« 
rate  until  the  road  was  finally  completed  to  Logansport,  so  that  it  should  be 
knoTVn  precisely  how  much  each  part  cost,  both  in  construction  and  in  opera- 
tion. This  was  a  law  that  stood  directly  in  the  path  of  all  these  parties,  indi- 
vidual and  corporate,  who  were  in  possession  or  who  came  into  possession  of 
this  railroad*  It  was  a  rule  for  their  conduct  which  was  disregarded  by  them, 
and  I  do  not  think  that  it  is  competent  for  them  to  complain  if  the  pro  rata  esti- 
i^:ite  is  now  adopted  for  the  purpose  of  ascertaining  the  net  income  of  the  road 
between  Richmond  and  Newcastle.  It  is  something  that  grows  out  of  their 
own  fault,  with  which  the  mortgagees  under  the  mortgage  of  1852  had  nothing 
to  do,  and  for  which  they  cannot  justly  be  held  responsible.  This  disposes  of 
the  first,  second,  third,  fourth  and  eighth  exceptions  that  have  been  taken  to 
the  master's  report,  and  they  are  overruled,  because  they  all  proceed  upon  the 
ground  that  the  master  erred  in  adopting  that  rule  for  the  purpose  of  ascertain- 
ing  the  net  earnings  of  the  road  between  Richmond  and  Newcastle.  Another 
objection  is,  that  the  earnings  of  the  road  should  be  taken  into  acoonnt  from 
the  time  that  the  Cincinnati  &  Chicago  Air-Line  Railroad  Company  went  into 
possession  of  the  road,  July  1,  1860, 

The  interlocutory  order  of  May,  1869,  declared  that  the  plaintiff  was  entitled 
to  the  net  income  of  the  road  for  the  twenty-seven  mileSi  from  the  date  of  the 
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filing  the  bill,  Jiamely,  from  November,  1864.  It  does  not  appear  why  tI;^at 
time  was  fixed  on  by  the  court.  It  may  have  been  on  the  ground  that  the 
court  would  bold  a  party  in  .possession  for  the  net  income  of  the  road  from  the 
time  that  it  should  ibe  considered  a  demand  was  made  for  the  earnings  and  in- 
come. However  that  may  be,  the  court  at  the  May  term,  1872,  modified  the 
order  which  was  originally  given  to  the  master,  and  authorized  him  to  take  an 
account  of  the  earnings  of  the  road  {from  the  1st  of  July,  1860,  leaving  the 
parties  to  the  equities  .which  might  arise  in  reference  to  that  modification  of 
-the  order,  it  obviously  being  the  intention  of  the  court  to  leave  the  question 
open  for  the  decision  of  the  court  at  this  time;  and  that,  therefore,  is  the  ques- 
tion which  jiow  arises:  What  is  the  true  construction  of  the  language  in  the 
mortgage?  ^*  The  present  and  fature-to-be-acquired  property  of  the  !Newcostle 
&  Richmond  Railroad  Company;  that  is  to  Kty,  the  first  section  from  Rich- 
mand  to  Newcastle."  The  propckPty  and  the  ifuture-to*be-acquired  property 
and  income  of  the  road  were  mortgaged.  I  think  that  the  .mortgagees  were 
entitled  to  the  income  oi  the  road  as  soon  as  it  came  into  exi$tence  as  prop- 
erty. This  question  is  quite  important,  because  I  believe  the  net  earnings,  be- 
tween the  time  .the  defendant  .took  possession,  on  the  Ist  of  July,  18i60,  up  to 
the  time  of  the  beginning  .of  the  suit,  as  found  by  the  master,  amount  to  ninety- 
five  thousand  three  hmidred  and  forty-four  doUars  and  e4ght  cents  ($95,344.08). 
It  is  in  relation  to  the  principle  which  we  are  now  considering  that  the  fifth 
ejcception  by  the  defendant  is  otiade  to  the  master^s  report. 

§  1271.  4^^  a  general  ride  the  mortgagor  is  entitled  to  t/is  rents  and  profits  of 
the  mortgaged  property. 

It  is  claimed  that  the  general  rule  is  —  and  there  is  no  controverting  the  posi- 
tion in  case  of  an  ordinary  mortgage  —  that  the  mortgagor,  until  he  is  inter- 
fered with  by  the  mortgagee,  has  the  right  to  the  earnings  and  the  profits  of 
the  mortgaged  property;  that  any  income  derived  from  it  becomes  the  property 
ol  the  mortgagor;  that  in  point  of  fact,  thB  mortgagor  cannot  mortgage,  and 
does  not  mortgage,  what  is  not  in  esse  at  the  time  he  executes  his  mprt- 

§  1S72.  suchfutwre  rents  or  profits  niay  he  mortgaged^  and  th4  mort- 
gagor receiving  them  is  tlie  trustee  of  the  mortgagee. 

The  rents,  profits  and  income  is  something  that  arises  in  the  future.  It  is 
claimed  that  it  is  not  possible  for  the  mortgage  to  cover  what  is  only  to  be 
brought  into  existence  after  its  exeontion.  There  is  no  disputing  this  gen- 
eral rule.  But  the  question  is,  whether  parties  cannot  agree  that  as  soon 
as  property  does  como  into  existence  in  the  future,  that  property  shall  be  seized 
fay  virtuo  of  the  contract  and  held  in  equity  for  the  fulfillment  of  the  obliga- 
tion ol  the  mortgagor,  and  I  think  it  can  be,  and  that  when  the  income  of  this 
property  came  into  being,  that  is  to  say,  as  soon  as  it  was  received,  then  the 
mortgage  operated  upon  it  by  virtue  of  the  contract  which  was  made  between 
the  parties;  and  whoever  received  the  income,  received  it  and  held  it  in  trust 
for  the  party  who  was  entitled  to  it.  I  do  not  see  how  this  diilers  from  the 
principle  declared  by  the  supreme  court  of  the  United  States  in  the  case  of 
Pennodc  v.  Coe,  33  How.,  117  (§§  13G5-1809,  infra\  The  question  there  was 
whether  property  which  was  acquired  after  the  mortgage  was  executed  be- 
came the  property  of  the  mortgagees  as  against  subsequent  creditors,  and  the 
court  held  that  it  did.  That  was  a  case  where  locomotives  and  cars  were  cpn- 
stnicted  and  put  on  the  road  after  the  date  of  the  mortgage,  and  it  seems  to 
me  that  the  principle  operates  in  this  case  with  peculiar  force,  because  these 
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parties  took  possession  of  this  property  with  the  knowledge  of  the  contract 
which  was  in  existence. 

It  was  on  the  face  of  the  decree  under  which  they  claimed.  They  could  no 
more  get  rid  of  it,  or  of  its  binding  effect  in  equity,  than  they  could  of  any 
other  fact  set  forth  in  the  title  under  which  they  held.  The  decree  of  this 
court  was  the  foundation  of  their  title,  and  is  to-day  the  only  one,  as  far  as 
this  court  knows,  upon  which  that  title  depends,  and  that  declares  they  took 
the  property  subject  to  this  mortgage.  Then  I  hold  that  the  parties  who  have 
knowledge  of  this  —  and  they  must  be  presumed  to  have  —  as  soon  as  they  re- 
ceived the  income  of  this  property,  held  it  for  the  benefit  of  those  who  were 
protected  by  the  mortgage  of  1852.  And  these  circumstances  furnish  an  addi- 
tional reason  why  it  was  obligatory  upon  them  thus  to  discriminate  so  as  to 
know  what  the  expenses  and  earnings  were  upon  this  particular  section  of  the 
road.  But  it  is  said  by  the  defense  that  however  this  may  be,  the  defendant 
<jertainly  will  not  be  chargeable  with  any  income  after  it  offered  to  deliver  up, 
in  open  court,  and  surrender  to  the  plaintiff,  the  property  of  which  it  was  in 
possession,  and  the  only  property,  as  it  insists,  that  was  covered  by  the  mort- 
gage. The  answer  to  this  is,  that  as  to  the  income  there  was  no  mortgage 
upon  it,  and  no  trust  unless  it  was  earned.  If  they  operated  the  road  and 
earned  income,  they  could  not,  of  course,  avoid  the  responsibility  growing  oat 
of  these  facts.  The  only  answer  that  they  could  have  made  would  be  that 
there  was  no  income  earned  or  that  they  did  not  use  the  road. 

§  1273.  Objection  to  a  master* s  report  is  incorrect  where  it  appears  that  the 
party  objecting  did  not  give  the  master  proper  assistance. 

It  is  objected  that  the  percentage  of  expenses  of  the  gross  earnings  of  the 
road,  as  established  by  the  master  in  his  report,  is  too  small;  that  was  fixed  at 
sixty-three  and  three-tenths  per  cent.,  and  it  is  in  relation  to  this  that  the  court 
has  had  the  most  difficulty.  I  have  an  impression,  I  may  as  well  state  frankly, 
that  this  percentage  is  not  large  enough ;  but  I  have  examined  very  carefully 
the  report  of  the  master,  and  the  reasons  he  gives  for  fixing  upon  this  percent- 
age, and  I  cannot  say  that  the  proof  does  not  warrant  it.  It  is  claimed  that 
the  master  took  the  gross  earnings  of  the  road  from  the  books  of  the  defend- 
ant, but  did  not  take  the  expenses  from  the  same  source;  and  it  is  insisted,  and 
-with  some  considerable  plausibility,  that  having  gone  to  one  source  of  informa- 
tion for  the  earnings,  and  the  same  source  furnishing  the  expenses,  that  he 
should  not  have  taken  the  account  of  earnings  without  also  having  taken  that 
of  expenses.  But  he  says  that  in  the  expenses  there  were  included  other  items 
than  the  mere  running  expenses  of  the  road,  which  he  thought  it  was  his  duty 
alone  to  consider;  that  the  construction  account  included  in  it  various  other 
things,  all  of  which  went  to  make  up  the  sum  total  of  the  expense  account, 
and  as  to  which  he  could  not  discriminate. 

I  may  add  that  in  some  instances  it  is  stated  by  the  master  that  at  a  pa^ 
ticular  time,  which  he  gives,  the  expenses  of  the  road  were,  in  one  case, 
over  ninety  per  cent,  and  in  another  eighty-two  per  cent.,  and  it  is  claimed 
that  he  ought  to  have  taken  this  during  that  time  to  determine  the  running 
expenses;  but  he  has  given  the  reason  why  it  was  not  done,  and  while  I  am 
not  entirely  satisfied  that  this  percentage  is  large  enough,  still  I  do  not  see  any- 
thing in  the  case  that  warrants  the  court  in  interfering  with  the  report  of  the 
master  on  that  ground.  I  cannot  say  but  what  there  is  evidence  in  the  case 
that  may  justify  him  in  his  conclusions;  and  I  think,  perhaps,  there  may  be* 
some  complaint  made  that  all  the  light  that  could  be  thrown  on  this  subject 
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was  not  famished  by  the  defendant,  bat  that  the  master  was  left  to  grope  in 
the  labyrinth  of  accounts  without  the  assistance  which  might  have  been  ren- 
dered. I  do  not  know  thai  this  is  actually  true,  but  there  is  something  that 
seems  to  indicate  it.  Observations  of  a  somewhat  similar  cliaracter  may  be 
made  to  the  objection  taken  to  the  account  furnished  by  the  master  as  to  the 
value  of  the  roiling  stock  which  was  turned  over  to  the  defendant  at  the  time 
it  took  possession  under  Choteau  and  others.  The  master  states  the  circum- 
stances connected  with  this  part  of  his  report.  He  says  that  the  testimony  as 
to  their  value  was  conflicting,  and  that  he  was  obliged  to  form  an  opinion 
somewhat  from  the  value  of  such  articles  as  established  by  the  market  gener- 
ally. The  discrepancy  between  the  statements  of  Judson  and  Gest,  if  they 
may  be  considered  binding  as  testimony  upon  the  master,  is  very  great  as  to 
the  value  of  this  property  —  one  of  them  making  it  only  $48,260  and  the  other 
$100,000.  The  master  says  that,  in  view  of  all  the  circumstances,  he  finds  that 
a  reasonable  price  would  be  $100,000,  and  thinks  it  would  be  rather  less  than 
the  actual  value.  Now  the  question  is  whether  the  court  can  interfere  with  the 
report  of  the  master  on  the  ground  that  he  has  committed  an  error  as  to  the 
value  of  this  rolling  stock.  It  was  competent  for  the  master  to  believe  one  of 
these  witnesses  rather  than  the  other,  and  unless  there  are  some  circumstances 
in  the  case  that  show  the  one  fixing  the  lesser  value  was  more  entitled  to  credit 
than  the  other,  the  court  cannot  interfere  with  the  report  of  the  master  on  that 
ground.  It  is  the  duty  of  the  party  making  the  exception  to  satisfy  the  coart 
that  the  report  is  wrong  in  this  particular;  otherwise  it  must  stand. 

§  1274.  Eight  per  cent  of  the  value  is  not  a  reaeondble  rent  for  rolling  etooJc^ 
where  the  owner  hears  all  l-ose. 

There  is  one  point  upon  which  the  court  differs  from  the  master,  and  the  ex- 
ception will  be  sustained;  and  that  is  as  to  the  rule  by  which  the  master  deter- 
mined the  amount  of  rent  to  be  paid  to  the  parties  who  owned  the  rolling 
stock  which  ran  over  this  road,  and  by  means  of  which  the  income  was  ob- 
tained. The  interlocutory  order  of  May,  1869,  instructed  the  master  that  a 
reasonable  rent  should  be  allowed  for  the  use  of  this  rolling  stock,  and  the 
master  has  fixed  the  rent  at  eight  per  cent.,  and  finds  that  sum  was  a  reason- 
able rent  for  the  use  of  the  rolling  stock  employed  in  making  the  earnings  over 
twenty-seven  miles  of  the  road.  The  question  is,  whether,  all  things  considered, 
that  is  a  sound  rule.  I  hardly  think  it  is.  It  is  right  that  the  master  should 
be  heard  in  explanation  of  bis  finding  upon  this  point,  and  he  says  that  the 
rolling  stock  employed  was  maintained  and  kept  in  repair  by  expending  money 
and  labor,  treated  and  charged  as  part  of  the  operating  expenses  of  the  road, 
and  therefore  in  fixing  the  amount  of  rent  he  did  not  take  into  consideration 
the  wear  and  tear,  but  the  value  of  the  rolling  stock  as  forming  so  much 
capital  invested  and  employed  in  making  the  earnings,  and  he  has  apportioned 
the  value  according  to  the  length  of  the  road ;  and,  upon  the  capital  thus  ascer- 
tained, he  has  calculated  it  at  eight  per  cent,  as  a  reasonable  rent.  Now  I  think 
the  circumstances  of  the  case  do  not  warrant  that.  It  seems  to  me  that  that 
U  too  low  a  per  cent,  for  the  use  of  the  rolling  stock  of  the  defendants.  This 
was  an  important  element  in  the  earnings  of  the  road,  and  it  seems  to  me  that 
the  master  has  hardly  had  a  just  appreciation  of  the  part  this  rolling  stock 
bore  in  obtaining  these  earnings.  Eight  per  cent,  on  that  kind  of  property, 
considering  how  sobject  it  is  to  loss  and  deterioration  in  many  ways,,  seems 
hardly  enough,  and  I  think  that  the  facts  scarcely  warranted  the  master  in 
finding  so  low  a  percentage;  and  that  exception  will  be  sustained  by  the  court. 
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Some  criticism  has  been  made  upon  the  manner  in  which  the  master  obtained 
the  results  upon  his  pro  rata  rule.  It  is  insisted  on  the  part  of  the  defense  that 
he  has  made  his  denominators  too  low  in  every  instance.  For  example,  the 
master  took  the  length  of  the  road  from  Richmond  to  Logansport,  one  hundred 
and  eight  miles,  to  obtain  ^pro  rata  estimate  for  twenty-seven  miles;  then  he 
took  the  length  of  the  road  from  Richmond  to  Valparaiso,  one  hundred  and 
seventy  miles,  to  make  a  pro  rata  estimate;  and  then  for  Chicago,  two  hundred 
and  sixteen  miles;  and  then  for  the  whole  length  of  the  road,  about  five  hun- 
dred and  eighty  miles.  I  am  rather  inclined  to  think  there  is  something  in  this 
criticism  on  the  part  of  the  defense;  and,  therefore,  in  referring  back  the  case 
to  the  master,  I  shall  ask  him  to  reconsider  his  pro  rata  estimate  upon  these 
points  and  see  whether  he  has  been  precisely  correct.  I  am  not  certain  as  to 
this,  and  therefore  I  shall  not  make  an  absolute  ruling  upon  that  point. 

There  is  only  one  remaining  question,  which,  although  it  is  not  absolutely 
necessary  now  to  discuss  or  decide,  still,  as  it  was  presented  in  the  argument, 
and  may  have  some  influence  upon  the  action  of  the  parties,  I  may  as  well  state 
what  is  the  opinion  of  the  court.  That  is,  as  to  the  eflfect  of  any  finding  of 
the  court  against  the  defendant  for  the  indebtedness  which  is  due  for  the  income 
upon  its  property,  I  mean  the  Cincinnati  &  Chicago  Air-Line  Railroad  Com- 
pany. It  is  claimed  that  although  the  mortgage  may  not  cover  any  other 
property  than  that  between  Richmond  and  Newcastle,  as  it  included  the  income 
and  after-acquired  property  of  the  road,  and  the  defendant  was  in  possession, 
subject  to  the  equities  protected  by  the  mortgage,  that  its  property  is  bound 
equitably  for  any  decree  that  may  be  rendered  against  it.  And  I  do  not  know 
why  this  principle,  to  some  extent  at  least,  may  not  be  a  sound  one.  They,  as 
the  operators  of  the  road  from  Richmond  to  Logansport,  received  the  income 
on  this  particular  part;  as  receivers  of  the  income  of  this  part  they  may  be 
bound  to  respond  for  that  to  the  mortgagees  under  the  mortgage  of  1852.  As 
the  court  has  already  said,  they  held  it  in  trust  for  whomsoever  are  entitled  to 
it;  and  having  so  received  and  held  it,  there  may  be,  perhaps,  an  equitable  lien 
upon  their  property  to  respond  for  the  amount.  But  I  do  not  decide  this  point, 
and  it  may  remain  open  for  future  consideration.  I  may  say,  in  conclusion, 
that  the  master  appears  to  have  devoted  himself  with  great  industry  and  fidel- 
ity to  the  investigation  of  the  several  points  submitted  to  him  by  the  court, 
and  the  manner  in  which  he  has  discharged  his  duty,  considering  the  many 
difficulties  and  embarrassments  attending  its  performance,  is  very  creditable  to 
him.  And  the  court,  in  the  examination  of  the  various  questions  referred  to 
in  this  opinion,  has  derived  great  assistance  from  the  arguments  of  the  counsel 
on  both  sides. 

§1275.  After-acqnlred  property  —  Wood  for  engines.— Where  a  mortgage  by  a  railroad 
company  covers  after-acquired  property,  wood  collected  by  a  railroad  company  in  its  sheds 
and  at  its  stations,  for  the  use  of  its  engines,  is  included  in  the  mortgage.  It  is  a  necessary 
element  of  the  road  and  indispensable  to  the  use  and  enjoyment  of  the  thing  conveyed.  It 
cannot  be  levied  upon  by  virtue  of  an  execution  issued  against  the  railroad  company.  Dun- 
ham V.  Earl,*  16  Leg.  Int.,  46. 

§  1276.  Railroad  company  entitled  to  earnings  nntil  mortgagee  takes  possession,— Until 
a  mortgagee  takes  possession,  either  in  person  or  by  receiver,  the  mortgagor  is  entitled  to  the 
income  derived  from  the  property.  Especially  is  this  true  in  case  of  a  mortgage  of  property 
the  income  of  which  is  derived  by  working  or  operating  the  property.  Drafts  made  by  the 
mortgagor  on  income,  and  assigned  to  a  creditor  before  possession  is  taken  by  the  mortgagee 
or  a  receiver,  cannot  be  subjected  by  the  receiver  to  the  payment  of  the  mortgage  debt  Young 
V.  Northern  111.  Coal  &  Iron  Co.,*  9  Biss.,  800. 
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Summary—  After-acquired  property  not  limited  to  such  as  it  may  have  purchased  hy  means 
of  that  Joan,  %  1211.^  After-acquired  lands  not  for  the  use  of  the  road,  §  1218,— After- 
acquired  municipal  bonds,  §  1279. 

§1277.  A  mortgage  by  a  railroad  company  of  all  its  present  and  future  to  be  acquired 
property  includes  all  that  the  company  has  at  the  time  of  foreclosure,  and  is  not  limited  to 
such  as  might  be  purchased  with  t)ie  money  obtained  from  the  mortgage  loan.  Shaw  v.  Bill, 
^  1280-1283. 

^1278.  A  general  mortgage  by  a  railroad  company  does  not  pass  after-acquired  land  which 
has  not  been  acquired  or  used  for  the  purpose  of  operating  the  road.  Such  land  is  not  an 
accretion  to  the  property  unless  it  is  essential  to  its  use,  or  actually  used  in  connection  with 
it.  To  include  subsequently  acquired  lands  in  such  a  mortgage  the  particular  property  must 
be  indicated  with  a  reasonable  degree  of  certainty,  as  lands  which  might  be  subscribed  to  it 
for  stock,  or  be  granted  to  it  by  the  government,  or  purchased  for  its  use  in  connection  with 
its  road.    Calhoun  v.  Memphis  &  Paducah  R.  Co.,  gg  1284-1386. 

§  1270.  A  mortgage  by  a  railroad  company  of  its  present  and  future  to  be  acquired  prop- 
erty, specifically  described,  does  not  include,  under  the  term  *'  property,*'  municipal  bonds 
issued  in  aid  of  the  road,  which  are  not  described.    Smith  v,  McCullough,  §  1287 

[Notes.— See  §§  1288-1292.] 

SHAW  V.  BILL. 
.    (5  Otto,  10-16.    1877.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Indiana. 

Statement  of  Facts. —  In  1849  tho  New  Albany  &  Salem  Railroad  Com- 
pany was  incorporated  and  issued  bonds  in  five  successive  series,  mortgaging 
all  its  property  to  secure  tbem,  and  appointing  Bill  as  successor  in  case  of  the 
death  of  the  trustee.  In  August,  1857,  a  bill  was  filed  to  foreclose  the  mort- 
gages. By  consent  in  1858  a  decree  was  entered  which  extinguished  all  the 
liens  of  the  bondholders  except  those  of  the  first  and  second  mortgages,  the 
subseqaent  bonds  being  converted  into  stock  of  the  company.  Before  this,  by 
interlocutory  decree,  a  loan  of  $200,000  was  authorized,  which  the  trustee  was 
directed  to  pay  out  of  the  first  earnings  of  the  road.  In  August,  1868,  the 
bondholders  of  the  first  and  second  mortgages  demanded  that  the  trustee 
should  foreclose  the  mortgages,  whereupon  he  filed  a  bill  in  a  state  court  for 
that  purpose,  and  under  it  the  property  was  sold  in  1869,  the  purchaser  organ- 
izing in  a  new  company  called  the  Louisville,  New  Albany  &  Chicago  Kail- 
way  Company.  This  company  held  possession  of  the  road  until,  at  the  instance 
of  Shaw,  it  was  placed  in  the  hands  of  a  receiver.  Shaw  was  the  holder  of 
fourth  mortgage  bonds  and  stock  created  by  the  decree  of  1858.  His  petition 
was  filed  in  the  old  suit  in  the  United  States  circuit  court,  which  he  insisted  had 
not  been  ended  by  the  decree  of  1858,  and  that  the  federal  court  having  still 
jurisdiction  of  the  subject-matter  the  proceedings  in  the  state  court  were  void. 
This  view  was  sustained  by  the  circuit  court  and  Bill  filed  a  supplemental  bill. 
There  was  a  final  decree  of  foreclosure  from  which  Shaw  and  others  appealed. 

§  1280.  It  18  not  improper  for  a  solicitor  to  appear  for  a  company  against  a 
single  creditor  and  afterwards  for  tJie  trustee  against  the  company. 

Opinion  by  Mb.  Justice  Field. 

It  seems  from  the  record,  that,  when  the  petition  of  Shaw  for  the  appoint- 
ment of  a  receiver  was  presented  to  the  court,  Mr.  Hendricks,  with  others, 
appeared  as  special  counsel  for  the  company  and  moved  its  dismissal.  Subse- 
quently 2^.  Hendricks  appeared  as  counsel  for  the  trustee  in  the  proceedings 
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on  the  supplemental  bill  for  the  foreclosure  of  the  mortgages,  and  on  bis 
motion  the  default  of  the  company  was  entered.  This  second  appearance  of 
counsel  against  the  company  is  regarded  by  the  appellant  as  exhibiting '^  an 
anomaly  in  chancery  practice  "  so  great  as  to  vitiate  the  decree.  We  do  not 
perceive  any  anomaly  or  irregularity  or  impropriety  in  the  conduct  of  the 
counsel.  He  might  very  well  have  appeared  for  the  company  to  defeat  a  peti- 
tion of  a  single  ereditor  asking  for  the  appointment  of  a  receiver  of  its  prop- 
erty, and  yet  subsequently  have  appeared  for  the  trustee  to  foreclose  its 
mortgages.  There  was  nothing  in  the  duties  required  on  the  motion  which  in 
any  way  conflicted  with  the  duties  required  in  the  subsequent  proceedings. 
There  is  not  even  a  colorable  pretext  for  calling  in  question  the  propriety  of  the 
action  of  counsel. 

§  1281.  A  8e7^ice  of  euhpcena  is  not  necessary  on  a  supplemental  biU^  except  as 
to  new  parties. 

The  fact  that  process  of  subpoena  was  not  issued  upon  the  supplemental  bill 
is  of  no  consequence.  Such  process  is  only  necessary  where  new  parties  are 
brought  in.  The  supplemental  bill  is  a  mere  adjunct  to  the  original  bill,  and, 
where  the  parties  have  already  been  served,  no  further  subpoena  for  them  is 
required.  In  this  case  the  company  was  ruled  to  answer;  and  the  new  parties 
appeared  by  counsel  and  both  demurred  and  answered.  The  fact  that  leave 
was  granted  upon  motion  of  counsel  to  issue  a  subpoena  against  the  company 
some  months  after  its  default  had  been  entered  does  not  alter  the  case.  Noth- 
ing appears  to  have  been  done  upon  the  leave,  and  it  was  probably  asked 
inadvertently. 

§  1282.  Demand  of  payment  of  bonds  at  the  place  where  payable  is  not  nec- 
essary, (a) 

The  position  that  the  appellants'  demurrer  to  the  supplemental  bill  should 
have  been  sustained,  because  it  did  not  aver  a  demand  of  payment  at  the  place 
where  the  bonds  were  payable,  is  without  merit.  No  such  ground  is  stated  in 
the  demurrer,  which  is  special;  and,  had  it  been,  it  would  have  been  unavail- 
ing. The  insolvency  of  the  company  and  its  want  of  funds  at  the  place  desig- 
nated appear  from  the  allegations  of  the  bill ;  and,  where  such  is  the  fact,  no 
demand  at  the  place  is  required.  The  law  does  not  exact  in  such  a  case  the 
performance  of  a  fruitless  act. 

§  1283.  A  mortgage  covering  all  property  "  in  future  to  be  acquired  "  includes 
aU  that  the  mortgagor  has  at  the  tirne  of  foreclosure. 

The  objection  that  the  decree  covers  property  not  embraced  or  intended  to 
be  embraced  by  the  mortgages  is  equally  untenable.  The  terms  of  the  mort- 
gages are  as  broad  and  comprehensive  as  could  be  used.  They  embrace  all 
existing  property  of  the  company  except  such  surplus  lands  as  were  not  re- 
quired for  the  roadway,  depots  and  stations,  and  other  uses  of  the  road,  and 
all  its  future  property,  both  such  as  might  be  purchased  with  the  proceeds  of 
the  bonds  issued  and  such  as  might  be  acquired  by  other  means.  The  language 
used  is,  "  all  the  following,  present  and  in  future  to  be  acquired  property  of  the 
parties  of  the  first  part,"  pertaining  to  the  road ;  "  that  is  to  say,  their  road 
made  and  to  be  made,  including  the  right  of  way  and  land  occupied  thereby, 
together  with  the  superstructure  and  tracks  thereon,  and  all  rails  and  other 
materials  used  therein  or  procured  therefor,  inclusive  of  the  iron  rails  purchased 
or  to  be  purchased  or  paid  for  with  the  above-described  bonds,  or  the  money 
obtained  therefor,  and  the  machinery  purchased  with  the  same;  bridges,  via- 

{a)  See  Bonds,  S^  1749, 1755, 1801 
488     ■ 


AFTERrAC3QUIRED  PROPERTY.  g  1284. 

dactSy  culverts,  fences,  depot  grounds  and  buildings  thereon,  engines,  tenders, 
cars,  tools,  materials,  machinery,  and  all  other  personal  property,  right  thereto 
or  interest  therein  pertaining  as  aforesaid,  together  with  the  tolls,  rents  or 
income  to  be  had  or  levied  therefrom,  and  all  franchises,  rights  and  privileges 
of  the  said  parties  of  the  first  part  of,  in,  to  or  concerning  the  same;"  with  a 
proviso  that  the  surplus  lands  mentioned  might  be  sold. 

The  reference  made  in  this  description  to  the  property  which  might  be  after- 
wards purchased  with  the  bonds  issued  does  not  operate  as  a  limitation  of  the 
lien  of  the  mortgage  to  such  future-acquired  property,  but  only  to  remove  any 
doubt  that  might  otherwise  possibly  arise  whether  the  property  thus  purchased 
would  also  go  to  increase  the  security  oflfered.  We  do  not  deem  it  of  any 
moment  whether  the  rolling  stock  and  machinery  in  use  by  the  company  at 
the  date  of  the  decree  were  acquired  with  the  proceeds  of  the  bonds  or  with 
the  subsequent  earnings  of  the  company.  A  mortgage  by  a  railroad  company 
which  covers,  in  the  terms  of  the  two  mortgages  in  suit,  its  engines,  cars  and 
machinery,  carries  not  only  the  cars,  engines  and  machinery  in  existence  at  the 
date  of  the  mortgage,  but  such  as  take  their  place  or  are  subsequently  added 
to  them  by  the  company,  and  are  in  existence  at  the  time  of  the  foreclosure. 
This  kind  of  property  is  necessarily  undergoing  constant  wear  and  consequent 
destruction ;  and  the  mortgages  in  suit,  so  far  as  that  property  is  concerned, 
would  have  been  of  little  value  if  their  lien  did  not  extend  to  such  as  took  its 
place  or  was  added  to  it  by  the  company.  Pennock  v.  Coe,  23  How.,  117 
(g§  1305-1309,  infra);  Philadelphia,  AVilmington  &  Baltimore  R.  Co.  v.  Woelp- 
per,  64  Penn.  St.,  366;  Phillips  v.  Winslow,  18  B.  Mon.  (Ky.),  431.  We  per- 
ceive no  error  in  the  rulings  of  the  court  below. 

Decree  affirmed. 

CALHOUN  t7.  MEMPHIS  &  PADUCAH  RAILROAD  COMPANY. 
(Circuit  Court  for  Tennessee:  2  Fiippin,  44^-449.     1879.) 

Statement  of  Facts. —  The  defendant  railroad  com pan}'^^  executed  a  mortgage 
on  ^^all  the  railroad  of  said  company,  .  .  .  and  the  lands,  real  estate,  rails, 
.  .  .  whether  then  owned  and  possessed  or  thereafter  to  be  acquired  by 
it;  .  .  .  and  all  other  corporate  property,  real  and  personal,  of  said  rail- 
road company,  ...  or  thereafter  to  be  acquired,''  etc.  After  the  execu- 
tion of  this  mortgage  the  defendant  acquired  a  tract  of  forty-four  acres  of 
land,  which  was  surveyed  and  laid  off  into  town  lots  and  offered  as  such  for 
sale.  Fisher  and  others,  judgment  creditors,  levied  their  executions  upon  these 
lands  on  the  ground  that  they  were  not  included  in  the  mortgage. 

§  1284.  A  general  railroad  inortgage  does  not  pass  after-acguired  lands  un* 
less  used  in  connection  with  the  road. 

Opinion  by  Hammond,  J. 

It  is  insisted  by  the  petitioners  that  the  land  in  dispute  is  not  within  the 
description  of  the  property  conveyed,  or  if  it  can  be  so  held,  then  that  the 
mortgage  is  inoperative  because  this  land  is  not  more  particularly  described, 
and  was  not  then  owned  or  in  expectancy.  However  carefully  we  analyze  tho 
words  and  sentences  used  in  describing  the  property  conveyed,  much  may  be 
said  on  either  side,  and  there  is  no  very  clear  indication  either  way  as  to  the 
actual  intention  of  the  parties  in  relation  to  land  situated  as  this  is  and  acquired 
as  this  was.  It  is  not  unusual  for  railroad  companies  to  own  lands  not  at  all 
connected  with  the  narrow  strip  occupied  by  the  roadway  and  its  appurtc- 
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nances  and  not  unusual  to  include  such  lands  in  the  mortgages.  Ilfeither  can  it 
be  denied  that  under  a  properly  constructed  instrument,  lands  of  that  charac- 
ter to  be  subsequently  acquired  may  be  included  with  the  other  property  con- 
veyed. But  all  mortgages  of  the  kind  which  have  fallen  under  my  observation 
make  some  provision  for  utilizing  the  outside  lands  by  their  sale  and  the  appli- 
'  cation  of  the  proceeds  to  the  purposes  of  the  trust  generally  to  the  construc- 
tion or  betterment  of  the  road  itself.  The  entire  absence  of  any  such  provision 
in  this  mortgage,  more  than  any  other  circumstance,  inclines  me  to  the  belief 
that,  as  a  matter  of  fact,  lands  such  as  these  were  not  in  the  contemplation  of 
the  parlies.  Besides,  as  to  other  property  already  included,  there  is  no  ambi- 
guity whatever,  and  it  is  only  when  we  are  called  upon  to  say  whether  thu  land 
was  conveyed  by  the  instrument,  that  it  becomes  perplexing  in  its  uncertainty 
of  description;  yet,  the  expression  "all  other,  the  corporate  property,  real  and 
personal,  of  said  railroad  company,  whether  heretofore  acquired  and  now  held, 
or  owned,  or  hereafter  to  be  acquired  by  the  said  railroad  company,"  and,  per- 
haps, other  phrases  in  the  description,  are  broad  enough  in  terms  to  cover  this 
land.  It  is  doubtful  if  the  words,  "  belonging  or  appertaining  to  the  said  raUr 
roady^  as  used  in  connection  with  this  phrase,  were  intended  to  limit  the  general 
description  to  lands  to  be  used  in  the  railway,  and  appurtenant,  as  for  depots, 
warehouses,  structures,  etc.,  because  these  had  been  already  abundantly  de- 
scribed with  the  description  of  the  railway  itself.  The  word  "railroad,"  as 
used  here,  may  mean  railroad  company^  as  it  frequently  does.  Ordinarily,  this 
general  description  would  be  controlled  by  the  subsequent  enumeration  con- 
tained in  the  words  "all  depots,  warehouses  and  structured,"  Pullan  v.  Cincin- 
nati &  C.  R  Co.,  4:  Biss.,  35,  43  (§§  1203-11,  mpra)\  3  Wash.  Real  Prop.,  400, 
431.  But  when  this  rule  of  construction  is  relied  on,  it  will  be  generally  found 
that  the  particulars  are  introduced  -vvith  a  videlicet^  or  sortie  such  manifestation 
of  the  intention  to  restrain  the  general  description.  Bouv.  Diet,  words,  "Vide- 
licet," "Scilicet;"  and  this  ejuadem  generis  rule  of  construction  always  yields  to 
the  intention  to  be  gathered  from  the  context  and  general  scope  of  the  whole 
instrument.  Williams  v.  Williams,  10  Yerg.,  76 ;  Edmonds  v.  Edmonds,  1  Tenn. 
Ch.,  163.  Here  the  particulars  are  introduced  by  the  word  "including,"  which 
does  not  indicate  a  restrictive  intention,  but  rather  the  contrary. 

These  particulars  having  been  already  more  particularly  described,  may  have 
been  inserted  out  of  abundant  caution,  and  not  for  the  purpose  of  confining  the 
mortgage  to  the  railway  and  its  superstructure.  The  same  uncertainty  prevails 
if  we  consider  the  other  terms  of  this  description,  supposed  to  include  this  land. 
But,  notwithstanding  this,  the  general  description  is  broader  than  in  Dinsmore 
V.  R  &  M.  R  Co.,  12  Wis.,  649,  or  that  in  Seymour  v.  C.  &  K  F.  R  Co.,  25 
Barb.,  284,  and  the  case  falls  within  the  principle  of  these  cases,  and  the  case  of 
Shamokin  Valley  K.  Co.  v.  Liverraore,  47  Penn.  St.,  465,  all  excluding  lands 
situated  like  this,  under  mortgages  very  similar  to  the  one  under  consideration. 
Walsh  V,  Barton,  24  Ohio  St.," 28;  Parrish  v.  Wheeler,  22  N.  Y.,  494. 

§  1285.  The  doctrine  of  accretion. 

A  mortgage  by  a  railroad  company  does  not,  by  implication,  cover  propert}' 
not  essential  to  its  business.  1  Jones^  Mort.,  156.  In  this  case,  while  all  other 
property  is  described  with  marvelous  detail,  this,  if  intended  to  be  conveyed,  is 
only  described  by  doubtful  general  terms.  It  does  not  seem,  from  other  pro- 
visions and  from  the  whole  instrument,  to  have  been' within  the  scope  of  the 
contract  the  parties  were  making.  This  point  would  be  sufficient  to  decide  the 
case,  but  inasmuch  as  it  may  be  doubted,  I  have  considered  it  on  the  assamp- 
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tioD  that  the  iatention  of  the  parties  was  to  convey  all  lands  not  immediately- 
connected  with  the  railway  and  appurtenant  to  it,  then  owned  and  subsequently 
to  be  acquired.  Railroad  mortgages  have,  on  grounds  of  public  policy,  by  a 
sort  of  eminent  domainy  somewhat  trespassed  upon  some  of  the  best  assured 
doctrines  of  the  common  law ;  but  the  courts  have  not  unconditionally  surren- 
dered to  them  all  the  principles  which  govern  in  determining  the  rights  of 
property  as  between  ordinary  individuals.  On  the  doctrine  of  accretion,  it  has 
been  held  that,  without  particular  mention  of  the  property  afterwards  acquired, 
a  mortgage  by  a  railroad  company  will  pass,  under  a  general  description,  prop- 
erty subsequently  acquired  which  is  essential  to  its  use,  and  may  be  fairly  taken 
as  a  part  and  parcel  of  the  thing  which  we  call  a  railroad.  1  Jones'  Mort., 
§§  152, 16  L  But  as  to  its  other  property,  not  regarded  as  accretions  to  the  road 
itself,  these  mortgages  are  governed  by  the  same  rules  as  in  other  cases.  The 
broad  doctrine  stated  in  Mitchell  v.  Winslow,  2  Story,  630,  has  come  to  be 
taken  as  quite  an  accurate  statement  of  the  principle,  that  after-acquired  prop- 
erty may  be  the  subject  of  a  sale  or  mortgage;  but,  in  its  applicjition,  the 
courts  have  established  that  the  general  principle  not  only  has  exceptions,  but 
la  all  cases  must  conform  to  the  rules  governing  all  contracts.  It  is  said  that, 
in  relation  to  the  sale  of  things  not  yet  in  existence,  or  not  yet  belonging  to 
the  vendor,  the  law  considers  them  as  divided  into  two  classes,  one  of  which 
may  be  sold,  while  the  other  can  only  be  the  subject  of  an  agreement  to  sell  — 
of  an  executory  contract.  Things  not  yet  existing,  which  may  be  sold,  are 
those  which  are  said  to  have  a  potential  existence  —  that  is,  things  which  are 
the  natural  product  or  expected  increase  of  something  already  belonging  to  the 
owner.  But  ho  can  only  make  a  valid  agreement  to  sell  —  not  an  actual  sale  — 
where  the  subject  of  the  contract  is  something  to  be  afterwards  acquired. 
Wyatt  V.  Watkins,  1  Tenn.  Leg.  Rep.,  148, 150;  Benjamin  on  Sales,  §  78;  2 
Story's  Eq.,  1040,  1231;  1  Jones'  Mort.,  §  149;  Everman  v.  Robb,  52  Miss.,  654; 
Phelps  V.  Murray,  2  Tenn.  Ch.,  746;  Looker  v,  Peckwell,  38  K  J.  L.,  263; 
Merrill  v.  Noyes,  56  Me.,  458;  Phila.,  W.  &  B.  R.  Co.  v.  Woelper,  64  Penn. 
St.,  356;  Ellett  v.  Butt,  1  Woods,  214  (§§  1736-38,  infra)\  Beall  v.  White,  94 
L\  S.,  382. 

§  1286.  To  include  subsequently  acquired  lands  in  a  general  mori^age^  they 
must  be  described  with  a  reasonable  certainty. 

In  the  application  of  this  principle  to  railroad  mortgages,  it  will  be  found 
that  the  courts  sometimes  refer  them  to  one  of  these  classes,  and  sometimes  to 
the  other,  as  the  property  is  regarded  as  personal  or  real  property.  1  Jones' 
Mort.,  §  154,  and  cases  cited;  Pennock  v.  Coe,  23  How.,  117  (§§  1305-1309, 
tn/ra);  Whitewater  Valley  Co.  v.  Vallette,  21  How.,  414,422;  Dunham  v. 
Railway  Co.,  1  Wall.,  254,  267,  268  (§§  1557-58,  infm)\  Shaw  v.  Bill,  95  U.  S., 
10  (§§  1280-83,  supra)\  PuUan  v.  C.  &  C.  R.  Co.,  4  Biss.,  35  (§§  1203-11, 
sapra)\  S.  C,  6  Biss.,. 237  and  notes  (§§  1268-74,  supra) \  Phelps  v.  Murray,  2 
Tenn.  Ch.,  753.  It  is  said  in  this  last  case  that  a  contract  relating  to  realty 
was  always  enforceable  in  equity,  and  therefore  a  conveyance  of  realty,  not 
the  present  property  of  the  vendor,  is  good  in  equity.  And  all  these  cases 
show  that  there  never  was  any  difficulty  in  treating  a  contract  to  convey  real 
estate  to  be  subsequently  acquired,  as  a  mortgage  of  it,  in  all  cases  where  the 
object  was  to  secure  a  debt.  We  have  already  seen  that  after-acquired  lands, 
not  used  in  connection  with  the  railroad,  cannot  pass  under  a  general  mortgage 
of  the  road  itself,  as  a  part  of  it,  on  the  principle  of  accessions  to  it;  and  hence 
it  follows  that^  as  to  this  kind  of  property,  the  contract  must  be  treated  as  an 
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agreement  to  mortgage;  and  under  the  rule  that  a  court  of  equity  will  treat 
that  as  done  which  is  agreed  to  be  done,  it  constitutes  a  lien  upon  the  land  spe- 
cifically mentioned.  It  was  held  in  Wilson  v.  Boyce,  92  U.  S.,  320,  that  a  statute 
creating  a  lien  upon  "the  road  and  property  of  the  company"  took  effect  to 
include  lands  disconnected  with  the  road.  It  was  said  that  a  deed  "of  all  my 
estate,"  or  of  "all  my  lands  wherever  situated,"  passed  title.  1  Jones'  Mort., 
§  65;  Wilmington  K.  Co.  v.  Held,  13  Wall.,  264,  269  (Const.,  §§  2303,  2304). 
As  to  property  already  acquired,  this  description  could  be  made  certain  by  ex- 
traneous evidence,  but  it  would  be  impossible  by  such  a  description,  in  convey- 
ing subsequently  acquired  lands,  to  designate  them;  and  as  against  creditors 
the  description  must  be  reasonably  certain,  or  it  does  not  operate  as  notice. 
1  Jones'  Mort.,  §§  66,  528,  and  cases  cited ;  Seymour  v,  C.  &  N.  F.  R.  Co.,  supra; 
Dinsmore  v.  R.  &  M.  R  Co.,  supra;  Shamokin  Valley  E.  Co.  t?.  Livermore, 
supra.  The  principle  of  Wilson  v.  Boyce  cannot  be  applied  to  lands  not 
already  owned  at  the  time  the  deed  was  made,  without  wholly  breaking  down 
the  rules  of  law  which  require  the  mortgagee  to  give  notice  by  the  mortgage 
of  the  property  claimed  under  it.  N"o  case  that  I  have  found  gives  any  sup- 
port to  the  doctrine  that  a  grantor  may  convey  by  that  description  alone  "  all 
the  lands  he  may  subsequently  acquire,"  and  thereby  pass  every  parcel  of  land 
which  may  afterwards  become  his  own.  Parties  may,  as  a  security  for  their 
debt,  mortgage  unsurveyed  lands  by  an  agreement  to  purchase  them,  when  not 
yet  acquired,  as  in  Wright  v.  Shumway,  1  Biss.,  23  (§§  435-439,  supra)^  and 
other  cases.  And  no  doubt  a  railroad  company  might,  by  contract,  agree  that 
the  mortgage  should  cover  all  lands  which  should  be  subscribed  to  it  for  stock, 
or  to  be  granted  to  it  by  the  government  in  aid  of  its  construction,  or  the  like 
description ;  but  every  such  contract,  if  not  designating  by  metes  and  bounds 
the  lands  to  be  acquired,  should  indicate  with  reasonable  certainty  the  particu- 
lar property,  so  that  all  persons  would  know  what  was  intended  to  be  conveyed. 
And  I  think,  in  such  cases,  the  power  to  mortgage  would  be  limited  to  such 
lands  as  the  company,  at  the  date  of  the  instrument,  had  an  expectation  of 
obtaining,  or  to  such  lands  as  could  be  designated  in  the  agreement  itself,  as 
those  upon  which  it  was  to  operate. 

The  result  is  that  the  prayer  of  the  petitioners  must  be  granted,  and  their 
judgment  liens  held  paramount  to  the  mortgage. 


SMITH  V.  McCULLOUGH. 
(14  Otto,  25-80.     1881.) 

.  Appea^l  from  U.  S.  Circuit  Court,  Western  District  of  Missouri. 

Statement  of  Facts. —  A  mortgage  was  executed  April  1,  1872,  by  the  Bur- 
lington &  Southwestern  Railway  Company  to  secure  th^  payment  of  certain 
bonds  issued  by  the  corporation.  A  decree  of  foreclosure  was  passed  at  the 
instance  of  the  mortgagee,  the  Farmers'  Loan  and  Trust  Company,  and  the  re- 
ceiver. Smith  filed  his  petition  against  McCuUough  and  others,  claiming  cer- 
tain Sullivan  county  bonds  to  the  amount  of  $40,000,  issued  in  aid  of  the 
railroad  company  to  aid  in  or  secure  the  building  of  a  branch  road.  These 
bonds  were  the  last  instalment  of  $200,000  which  was  to  be  issued.  The  last 
instalments  of  these  bonds  had  been  attached  by  creditors  of  the  railroad  com- 
pany, who  had  summoned  McCulIough  as  garnishee  and  obtained  judgment 
and  an  order  of  sale  of  the.  bonds  before  Smith  filed  his  petition. 
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Opinion  by  Mk.  Justice  Harlan. 

Waiving  any  inquiry  as  to  whether  such  property  as  that  in  question  could 
have  been  conveyed  by  mortgage  in  any  other  way  than  by  estoppel  against 
the  mortgagor,  we  will  consider  whether  the  bonds  issued  by  Sullivan  county 
are  embraced  or  were  intended  to  be  embraced  by  the  mortgage  to  the  Farm- 
ers' Loan  and  Trust  Compan}'.  That  question  is  within  a  very  narrow  com- 
pass. It  must  be  solved  so  as  to  give  effect  to  the  intention  of  the  parties,  to  be 
collected  as  well  from  the  words  of  the  instrument  as  from  the  circumstances 
attending  its  execution. 

§  1287 •  A  mortgage  by  a  railroad  corporation  of  its  then  and  thereafter  to 
he  acquired  property y  epecijically  described^  does  not  pass  municipal  bonds  not 
described. 

The  contention  of  the  appellant  is  that  the  bonds  in  question  are  embraced 
by  the  following  language  describing  the  premises  and  property  conveyed : 
"All  the  present  and  in  future  to  be  acquired  property  of  or  in  any  manner 
pertaining  to  the  Linneus  Branch  of  the  Burlington  &  Southwestern  Railway 
Company,  and  all  the  right,  title  and  interest  and  equity  of  redemption  therein, 
whether  of  said  company  or  the  stockholders  in  said  branch  or  leased  premises, 
Mo^  is  to  say^  all  the  branch  railroad,  including  the  premises  leased  as  aforesaid 
of  the  Lexington,  Lake  &  Gulf  Eailroad  Company  now  made  and  to  be  con- 
structed, extending  from  the  main  line  of  said  Burlington  &  Southwestern 
Railway  at  or  near  Unionville  in  the  county  of  Putnam  in  the  state  of  Mis- 
souri, by  way  of,  etc.,  including  the  right  of  way  therefor,  road-bed,  super- 
structure, iron,  ties,  chairs,  splices,  bolts,  nuts,  spikes,  and  all  the  lands  and 
depot  grounds,  station-houses,  depots,  viaducts,  bridges,  timber  and  materials 
and  property  purchased  or  to  be  purchased  or  otherwise  acquired  for  the  con- 
struction and  maintenance  of  said  branch  railroad,  and  all  the  engines,  tenders, 
cars  and  machinery,  and  all  kinds  of  rolling  stock,  now  owned  or  hereafter  pur- 
chased by  said  party  of  the  first  part  for  and  on  account  of  said  branch  rail- 
road, all  the  revenue  and  income  of  said  Linneus  Branch,  and  all  the  rights, 
privileges  and  franchises  relating  thereto  .and  property  acquired  by  virtue 
thereof,  now  in  possession  or  hereafter  to  be  acquired,  including  machine-shops, 
tools,  implements  and  personal  property  used  therein  or  along  the  line  of  said 
branch  railroad,  together  with  all  the  property  of  every  kind  acquired  by  said 
party  of  the  first  part  by  virtue  of  said  lease  of  said  Lexington,  Lake  &  Gulf 
Bailroad,"  etc. 

It  is  quite  true,  as  argued  by  learned  counsel  for  appellant,  that  the  word 
"property  "  is  sufliciently  broad  and  comprehensive  to  include  every  kind  of 
possession  or  right.  In  its  literal  acceptation  it  might  include  such  rights, 
whether  legal  or  equitable,  absolute  or  contingent,  as  the  railway  company  ac- 
quired under  or  by  virtue  of  the  subscription  made  by  Sullivan  county  to  the 
bonds  placed  in  the  hands  of  McCuUough.  But  we  are  all  of  opinion  that 
such  a  construction  of  the  mortgage  is  not  imperatively  demanded  by  the  terms 
employed  in  describing  the  property  mortgaged,  nor  would  it,  we  think,  be 
consistent  with  the  intention  of  the  parties.  Had  the  draughtsman  of  the  in- 
strument stopped  in  his  description  of  the  mortgaged  property  with  the  general 
words,  "  all  the  present  and  in  future  to  be  acquired  property  of  or  in  any 
manner  pertaining  to  the  Linneus  Branch,  •  4  .  and  all  the  right,  title  and 
interest  .  .  .  therein,"  there  would  be  more  force  in  the  position  taken  by 
the  appellant.  But  the  rules  established  for  the  interpretation  of  written  in- 
struments will  not  justify  us  in  detaching  these  general  words  from  those  of 
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an  explanatory  character  which  immediately  follow  in  the  same  sentence. 
The  subsequent  phrase,  "that  is  to  say,"  followed  by  a  detailed  description  of 
the  different  kinds  of  property  which  are  embraced  by  the  general  words 
quoted,  indicates  that  the  mortgage  was  not  intended  to  embrace  every  con- 
ceivable possession  and  right  belonging  to  the  railway  company,  but  only  the 
road  and  its  adjuncts  and  appurtenances.  It  specifies  different  kinds  of  prop- 
erty, some  of  which  would  enter  into  the  construction  of  the  branch  road,  and 
some  of  which  would  necessarily  be  employed  in  its  maintenance  after  comple- 
tion. The  "  rights,  privileges  and  franchises"  mortgaged  were,  it  seems  to  us, 
only  such  as  had  direct  connection  with  the  management  and  operation  of  the 
road  after  it  was  constructed  and  put  in  use  as  a  public  highway.  There  was 
no  purpose,  we  think,  to  pass  to  the  mortgagee  any  interest  whatever  in  munic- 
ipal subscriptions  which  had  been  previously  obtained  and  accepted  by  the 
company  for  the  purpose  of  raising  money  to  build  the  road.  The  bonds 
which  Sullivan  county  placed  in  the  hands  of  McCuUough  for  delivery  to  the 
company  as  the  work  progressed  were  certainly  more  valuable  and  could  have 
been  more  readily  utilized  for  purposes  of  construction  than  a  like  number  of 
bonds  issued  by  the  railway  company.  We  ought  not  to  presume  from  the  gen- 
eral language  used,  that  the  railway  company  intended  to  crippla  itself  in  the 
use  of  salable  municipal  securities  in  order  to  place  upon  the  market  its  own 
bonds  of  less  value.  Our  conclusion  is  that  the  mortgage  was  not  intended  to 
deprive  the  mortgagor  of  the  privilege  of  using,  in  any  way  it  desired,  bonds 
or  other  securities  to  which  it  had  an  absolute  or  contingent  right,  and  which 
it  had  obtained  for  the  purpose  of  being  used  in  building  and  equipping  the 
road. 

What  has  been  said  renders  it  unnecessary  to  consider  the  claim  of  the  ap- 
pellant, based  upon  the  alleged  arrangement  with  the  county  court,  further  than 
to  say  that  his  action  in  that  regard  was  outside  of  his  functions  as  receiver. 
Notwithstanding  the  broad  terms  of  the  order  appointing  him,  we  are  satisfied 
that  the  court  had  no  purpose  to  appoint  him  receiver  of  any  property  except 
that  covered  .by  the  mortgage.  He  was  given  express  authority  to  borrow  the 
sum  of  $200,000  upon  receiver's  certificates  of  indebtedness,  to  be  expended 
under  the  directions  of  the  court,  or  of  a  special  master,  in  building,  complet- 
ing and  equipping  the  unfinished  portion  of  the  Linneus  Branch.  But  he  ob- 
tained no  authority  from  the  court  appointing  him  to  contract  for  municipal 
aid  in  the  construction  by  him,  as  receiver,  of  the  unfinished  portion  of  the 
branch  road.  His  action  in  that  regard  was  never  approved  or  ratified  by  the 
court  from  which  he  derived  his  authority.  He  can,  therefore,  take  nothing  by 
his  unauthorized  contract  with  the  county  court. 

But  there  is  another  view  of  some  force  upon  this  branch  of  the  case.  The 
original  contract  of  subscription  by  the  county  prescribes,  as  one  of  the  condi- 
tions precedent  to  the  delivery  of  the  bonds,  that  the  work  of  construction 
shall  have  been  paid  for.  The  arrangement  which  the  receiver  made  with  the 
county  was,  by  its  terms,  subject  to  the  terms  and  conditions  of  that  contract. 
It  is  not,  therefore,  at  all  clear  that  the  equities  of  the  case  are  with  the  re- 
ceiver as  against  the  judgment  creditors  whose  debts  were  for  the  construction 
of  the  road.  Kor,  in  view  of  the  construction  which  we  have  placed  upon  the 
mortgage,  is  it  at  all  essential,  on  this  appeal,  to  examine  into  the  regularity  or 
validity,  as  to  the  receiver,  of  the  proceedings  in  the  state  courts.  If,  as  we 
have  ruled,  the  mortgage  did  not  cover  the  bonds  in  question,  It  is  of  no  inter- 
est to  the  receiver,  in  this  case  and  upon  the  issues  made  by  him,  to  inquire 
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whether  the  state  courts  transcended  their  jurisdiction  by  subjecting  the  bonds 
in  the  hands  of  McCuUough  to  the  satisfaction  of  the  judgment  creditors  of 
the  railway  company.  In  one  of  the  printed  briefs  before  us  some  argument 
is  made  to  show  that  the  county  of  Sullivan  has  been  injuriously  affected  by 
the  decree  below,  but  inasmuch  as  the  county  has  not  appealed  therefrom  we 
need  not  consider  any  suggestion  made  in  its  behalf. 

Decree  affirmed, 

%  13SS.  After-aeqnired  line  of  road. —  Where  a  railroad  company  has  the  power  to  pur- 
chase, and  does  purchase,  a  line  of  road  lying  within  its  chartered  limits,  the  road  so  pur- 
chased becomes  subject  to  existing  mortgages  of  road  completed  and  to  be  completed.  But 
such  mortgages  cannot  prejudice  the  priorities  due  to  mortgages  of  the  purchased  road  pre- 
▼iously  executed.    Branch  r.  Atlantic  &  Gulf  R.  Co.,  3  Woods,  481,  487. 

§  1289.  After-acqnired  land  grant.—  Where  a  railroad  company  which,  upon  completing 
it»^oad  according  to  certain  conditions,  would  become  entitled  to  i*eceive  sixteen  sections  of 
land  of  six  hundred  and  forty  acres  each  for  each  mile  of  road,  included  in  a  mortgage  only 
twelve  sections  per  mile,  amounting  to  thirteen  hundred  and  twenty  sections,  reserving  four 
sections  per  mile,  or  four  hundred  and  forty  sections  in  all*  to  be  used  in  constructing  their 
i-oad,  and  afterwards  transferred  to  a  contractor  four  hundred  and  seventy- two  sections,  who 
received  the  certificates  in  good  faith,  without  any  knowledge  of  their  being  mortgaged  or 
pledged  in  any  manner,  it  was  held  that  he  acquired  a  good  title  to  these  sections,  free  from 
the  incumbrance  of  the  mortgage.  Campbell  i;.  Texas  &  New  Orleans  R.  Co.,  2  Woods,  263 
f.^:,?)  1245-1250). 

^1290.  After-aeqnired  lease  of  another  road.— A  mortgage  by  a  railroad  company  em- 
bracing ail  property  which  it  may  subsequently  acquire  includes  a  lea^^e  which  it  afterwards 
takes  of  another  railroad.  Upon  the  subsequent  bankruptcy  of  the  corporation,  its  assignees 
in  bankruptcy  cannot  maintain  a  title  to  the  leased  road  as  against  the  mortgage  trustees. 
Barnard  v.  Norwich  &  Worcester  R.  Co.,*  14  N.  B.  R.,  469. 

^  1291.  After-ncqnired  land  subject  to  vendor's  lien.— A  mortgage  of  a  railroad  in  terms 
covering  after-acquired  property  attaches  to  land  subsequently  conveyed  to  the  company ; 
but  it  attaches  subject  to  the  vendor's  lien  for  unpaid  purchase  money  due  for  the  land.  As 
to  such  after-acquired  property  the  mortgagee  is  not  a  purchaser  for  value.  Loomis  i;.  Dav- 
enport, etc.,  R.  Co.,  3  McC,  489,  495. 

^  1292.  A  mortgagee  of  future  property  Ig  not  a  purchaser.  The  lien  of  his  mortgage 
attaches  to  such  property  subject  to  all  the  conditions  with  which  it  is  incumbered  when  it 
comes  into  the  hands  of  the  mortgagor.  Thus,  a  mortgage  of  all  the  property  of  a  railroad 
cooipany  then  in  its  possession,  or  which  might  thereafter  bo  acquired,  does  not  attach  to 
cars  afterwards  purchased  with  a  stipulation  that  the  title  should  remain  in  the  seller  until 
they  should  be  paid  for.  The  seller,  upon  a  breach  of  this  stipulation,  may,  as  against  the 
mortgagee,  reclaim  them ;  and  he  may  do  this  although  a  receiver  is  in  possession,  for  his  pos- 
aesston  adds  nothing  to  the  previously  existing  title  of  the  mortgagee.  Fosdick  v.  Schall,  9 
Otto,  285  (g§  1547-1549);  Fosdick  v.  Car  Co.,*  9  Otto,  256 ;  Myer  v.  Car  Co.,  12  Otto,  1  (%%  1650- 
1553). 

V.  Legal  Nature  of  Rolling  Stock  of  Railroads. 

SnocARY  —  Mortgage  ccmers  after-acquired  rolling  «focA;,  §  1298. —  Subject  to  existing  liens 
upon  the  rolling  stock,  §  12H,^  Rolling  stock  appurtenant  to  particular  divisions  of  a 
road^  §  1295.—  Mortgage  of  rolling  stock  need  not  be  recorded  a«  a  cliattel  mortgage, 
§1290. 

§  129S.  A  mortgage  of  a  railroad  afterwards  to  be  built,  and  of  the  rolling  stock  and  other 
property  appurtenant  to  such  road,  attaches  to  the  road  and  the  rolling  stock  as  they  are 
built  and  acquired.  Such  a  mortgage  is  a  lien  superior  to  that  of  a  subsequent  mortgage, 
made  after  the  road  has  been  completed  and  equipped ;  and  in  like  manner  superior  to  a  judg- 
ment lien  which  has  afterwards  attached  to  such  property.  Galveston  Railroad  i;.  Cowdrey, 
gg  1297-1804;  Pennock  v.  Coe,  §g  1305-1309. 

fi  1294.  A  mortgage  of  future  i-olling  stock  attaches  to  it  subject  to  the  liens  existing  upon 
it  when  it  is  acquired.    United  States  v.  New  Orleans  Railroad,  g§  1310-1314. 

$$  1295.  The  rolling  stock  of  a  railroad  operated  in  separate  divisions  may  become  fixtures 
of  and  appurtenant  to  particular  divisions  and  pass  by  separate  mortgages  of  such  divisions. 
But  whether  this  is  the  case  is  a  question  of  fact  and  intention.    Minnesota  Co.  v.  St.  Paul 

Col,  g$  1815-1819. 
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§  1296.  A  mortgage  by  a  railroad  company  of  its  road  and  its  rolling  stock  and  other  prop- 
erty appertaining  to  it,  need  not  be  recorded,  so  far  as  concerns  the  rolling  stock,  as  a  chattel 
mortgage.    Farmers'  Loan  and  Trust  Co.  v.  St.  Jo.  &  Denver  City  R.  Co.,  §§  1320,  1321. 

[Notes.—  See  §§  1822-1326.] 

GALVESTON  RAILROAD  v.  COWDREY. 
(11  Wallace,  459-488.    1870.) 

Appeal  from  U.  S.  Circuit  Court,  Eastern  District  of  Texas. 

Statement  of  Facts. —  Tiae  Galveston  Railroad  Corai>any  made  four  suc- 
cessive mortgages  to  secure  the  like  number  of  issues  of  bonds,  except  that  the 
last  was  to  secure  a  loan  of  money  to  one  Pulsfurd,  the  loan  being  based  also 
upon  certain  bonds  of  the  third  issue  and  other  securities.  The  bill  was  filed  to 
foreclose  the  mortgages.     Other  facts  appear  in  the  opinion  of  the  court 

Opinion  by  Mr.  Justice  Bradley. 

The  first  objection  made  by  the  defendants  to  the  decree  is  that  the  mort- 
gages under  which  the  complainants  claim  are  not  valid  for  want  of  capacity 
in  the  railroad  company  to  make  them.  It  is  admitted  that  the  charter  au- 
thorizes the  company  to  mortgage  certain  real  estate,  which  it  was  authorized 
to  acquire  for  the  purpose  of  aiding  in  the  construction  or  maintenance  of  the 
road.  But  they  insist  that  this  power  applies  to  outside  real  estate  procured 
as  ancillary  to  the  main  design  of  building  the  road,  and  does  not  apply  to  the 
right  of  way  and  track  of  the  railroad.  But  we  think  it  is  general,  and  applies 
to  any  real  estate  which  the  company  might  acquire  in  any  way.  This  con- 
struction is  aided  by  the  other  powers  conferred  by  the  charter,  as  that  of  bor- 
rowing money  on  bond  or  note,  and  of  doing  all  acts  necessary  and  proper  for 
or  incident  to  the  fulfillment  of  their  obligations.  And  it  is  expressly  declared 
that  all  conveyances  and  contracts  executed  in  writing,  signed  by  the  presi- 
dent and  countersigned  by  the  treasurer,  or  any  other  officer  duly  authorized 
by  the  directors,  under  seal  of  the  company,  and  in  pursuance  of  a  vote  of  the 
directors,  shall  be  valid  and  binding.  If  it  were  necessary  to  look  into  the 
charter  for  express  power  to  borrow  money  and  mortgage  its  property  to  secure 
the  payment  thereof,  we  think  the  power  is  found  therein. 

§  1297,  Under  the  law  of  Texas^  a  railroad  company  has  power  to  mortgage 
its  road-bed^  franchise  and  other  property. 

But  the  defendants  contend  that,  if  the  power  to  mortgage  mere  real  and 
personal  estate  be  conceded,  still  there  is  no  power  to  mortgage,  or  in  any  way 
to  assign  the  railroad  as  such,  or  the  franchise  of  operating  it  and  taking  tolls, 
or  any  other  franchise,  much  less  that  of  exercising  corporate  powers;  and 
hence  the  decree  is  erroneous  in  authorizing  a  sale  of  these  rights  and  franchises 
under  the  mortgages.  "Without  examining  how  far  the  operative  effect  of  a 
mortgage  executed  by  a  railroad  company  upon  its  road,  works  and  franchises 
may  extend,  per  se,  without  statutory  aid,  it  is  sufficient  to  say  that,  in  our 
opinion,  the  legislature  of  Texas  has  validated  the  mortgages,  and  given  them 
the  effect  which,  by  their  terms,  they  were  intended  to  have.  By  the  act  of 
December  19,  1857  (PaschaPs  Dig.,  art.  4912),  section  4912,  it  is  expressly  pro- 
vided that :  "  The  road-bed,  track,  franchise  and  chartered  rights  and  privi- 
leges of  any  railroad  company  in  this  state  shall  be  subject  to  the  payment  of 
the  debts  and  legal  liabilities  of  said  company,  and  may  be  sold  in  satisfaction 
of  the  same,  but  .  .  .  shall  be  deemed  an  entire  thing,  and  must  be  sold 
as  such ;  and  in  case  of  the  sale  of  the  same,  whether  by  virtue  of  an  execu- 
tion, order  of  sale,  deed  of  trust  or  any  other  power^  the  purchaser  or  pur- 

476 


LEGAL  NATURE  OF  ROLLING  STOCK  §§  1298,  1299. 

cbasers  at  suoh  sale,  and  their  associates,  shall  be  entitled  to  have  and  exercise 
all  the  powers,  privileges  and  franchises  granted  to  said  company  by  its 
charter  or  by  virtue  of  the  general  laws  of  this  state;  and  the  said  purchaser 
or  purchasers  and  their  associates  shall  be  deemed  and  taken  to  be  the  true 
owners  of  said  charter  and  corporators  under  the  same,  and  vested  with  all  the 
powers,  rights,  privileges  and  benefits  thereof,  in  the  same  manner  and  to  the 
same  extent  as  if  they  were  the  original  corporators  of  said  company." 

The  following  section,  4913,  enacts  that:  "  Whenever  a  sale  of  the  road-bed, 
track,  franchise  and  chartered  rights  and  privileges  of  any  railroad  company  is 
made  by  virtue  of  any  deed  of  trust  or  power,  the  same  shall  be  made  at  the 
time  and  place  mentioned  in  the  deed  of  trust  or  power,  and  in  accordance 
with  the  provisions  of  the  same  as  to  notice  and  in  other  respects;  and  if  the 
same  be  not  specified,  such  sale  shall  be  made  as  hereinafter  provided  for  sales 
under  execution  or  order  of  sale." 

§  1 298.  Under  the  laws  of  Texas  the  property  of  a  railroad  —  tracks  franchisey 
etc. —  may  he  sold  under  execution. 

The  following  section,  4914,  gives  the  like  effect  to  sales  under  execution 
issued  upon  a  judgment.  Indeed,  it  is  by  virtue  of  the  latter  section  that  the 
defendants  claim  to  be  the  present  owners  of  the  road  and  its  franchises.  This 
law  is  not  prospective,  but  general  in  its  operation.  It  is  a  remedial  law  for  the 
benefit  of  creditors,  and  should  be  liberally  construed.  It  should  especially  be 
applied  to  a  casein  which,  by  the  very  terms  of  the  trust  deed,  all  the  franchises 
and  rights  of  the  company  are  expressly  embraced  therein.  It  cannot  be 
claimed,  as  is  done  by  the  defendants,  that  a  sale  under  one  mortgage  or  judg- 
ment, by  Tirtue  of  this  law,  nullifies  and  destroys  all  prior  mortgages.  Such  a 
doctrine  would  work  the  greatest  injustice,  and  would  open  the  door  to  the 
grossest  frauds.  A  sale  under  a  junior  security  must  be  subordinate  to  one  that 
is  prior  and  paramount.  Successive  sales  of  the  same  franchises  can  no  more  be 
deemed  incompatible  than  successive  sales  of  the  same  property ;  and  we  all 
know  that  a  sale  of  land  under  a  judgment  does  not,  in  the  slightest  manner, 
affect  a  prior  mortgage.  A  subsequent  sale  of  the  same  land  may  be  made  by 
virtue  of  the  latter. 

§  1299.  The  fact  that  mortgages  of  a  Texas  railroad  company  were  executed 
in  New  York  is  not  a  good  defense  against  hona  fide  holders  of  the  bonds. 

It  is  next  objected  that  the  mortgages  were  not  properly  executed,  because 
the  meetings  of  the  directors  by  which  the  mortgages  were  authorized  to  be 
executed  were  held  in  the  city  of  New  York.  It  is  not  denied  that  the  mort- 
gages were  executed  in  good  faith  under  the  corporate  seal,  and  signed  by  the 
president  and  countersigned  by  the  treasurer  of  the  company,  and  duly  re- 
corded in  the  proper  oflEices  of  registry  in  the  state  of  Texas.  Supposing  the 
complainants  to  be  hona  fide  holders  of  the  bonds  held  by  them,  the  question 
raised  by  this  objection  amounts  to  this:  Can  a  corporation  repudiate  a  mort- 
gage, given  to  secure  its  bonds  held  by  hona  fide  holders,  on  the  ground  that 
its  directors  authorized  its  execution  by  a  resolution  passed  outside  of  the  limits 
of  the  state,  the  mortgage  being,  in  other  respects,  executed  and  recorded 
in  doe  form  of  law?  Can  it  take  all  the  benefit  of  the  transaction,  get 
off  its  bonds  on  the  business  community,  and  then  repudiate  its  mortgage  for 
such  a  cause?  We  have  not  been  referred  to  any  case  like  this.  It  would 
seem,  at  first  blush,  to  be  a  very  hard  rule,  if  such  a  rule  exists.  No  doubt  it 
may  be  true,  in  many  cases,  that  the  extraterritorial  acts  of  directors  would 
be  held  void,  as  in  the  case  cited  from  the  14th  New  Jersey  Chancery  Beports, 
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383,  where  a  set  of  directors  of  a  New  Jersey  corporation  met  in  Philadelphia, 
against  a  positive  prohibitory  statute  of  New  Jersey,  and  improperly  voted 
themselves  certain  shares  of  stock.  And  other  cases  might  be  put  where  their 
acts  would  be  held  void  without  a  prohibitory  statute;  and  it  is  generally  true 
that  a  corporation  exists  only  within  the  territory  of  the  jurisdiction  that  cre- 
ated it.  But  it  is  well  settled  that  a  corporation  may,  by  its  agents,  make  con- 
tracts and  transact  business  in  another  territory,  and  may  sue  and  be  sued 
therein.  It  may  hold  land  in  another  territory  so  long  as  the  local  authorities 
do  not  object.  And  we  see  no  reason  why  it  should  not  be  estopped  by  the 
action  of  its  directors  in  another  territory,  when  that  action  is  the  basis  of  ne- 
gotiations by  which  third  parties  have  bona  fide  parted  with  their  money  and 
the  company  has  received  the  benefits  of  the  transaction.  A  contrary  doctrine 
would  authorize  a  company  to  take  advantage  of  its  own  wrong,  and  would 
seriously  impair  the  negotiability  and  value  of  such  securities.  Must  a  person 
purchasing  railroad  bonds  in  Wall  street  or  Walnut  street  first  send  to  Illinois, 
California  or  Texas  to  see  whether  the  meeting  of  the  directors  which  author- 
ized the  mortgage  given  to  secure  the  bonds  was  held  in  a  proper  place?  Who- 
ever may,  under  supposable  circumstances,  raise  an  objection  of  this  kind,  it 
ought  not  to  lie  in  the  mouth  of  the  company  to  raise  it.  And,  if  the  company 
are  estopped,  then  those  who  purchase  the  property  of  the  company  at  an  exe- 
cution sale  must  be  estopped.  It  has  frequently  been  held  that  such  a  purchaser 
takes  only  the  right,  title  and  interest  which  the  debtor  had,  subject  to  the 
equities  which  existed  against  the  property  in  his  hands  when  the  judgment 
was  recovered. 

But  it  is  objected  that  the  complainants  are  not  hona  fide  holders  of  the 
bonds  in  their  possession ;  that  many  of  the  bonds  were  issued  improvidently, 
and  against  stipulations  contained  in  the  mortgages,  to  the  effect  that  they 
should  only  be  issued  to  retire  the  previous  issue  of  bonds.  If  this  were  true 
with  regard  to  some  of  the  bonds,  it  is  not  pretended  to  be  true  with  regard 
to  all  of  them;  and  the  question,  what  particular  bonds  were  wrongfully  issued, 
if  a  material  question,  is  properly  examinable  in  the  master's  office,  where  all 
bonds  are  to  be  presented  and  passed  upon,  if  not  already  done.  And  the  de- 
cree will  stand  only  for  the  benefit  of  such  bonds  as  appear  to  be  entitled  to  its 
benefit;  and  this  benefit  will  not  be  confined  to  the  complainants'  bonds,  bat 
will  be  extended  to  all  bonds  that  may  be  presented  by  other  holders.  But  it 
does  not  appear,  so  far  as  we  have  been  able  to  scrutinize  the  evidence,  that 
the  complainants  are  not  hona  fide  holders  of  their  bonds.  They  have  been 
examined,  and  have  produced  their  bonds,  and  have  told  how  they  procured 
them,  namely,  by  purchase,  and  what  they  gave  for  them ;  and  they  allege 
that  they  purchased  them  in  good  faith  in  the  open  market,  supposing  them  to 
be  valid  obligations  of  the  company,  and  being  told  that  they  were.  If  such 
is  the  fact,  and  no  proof  to  the  contrary  occurs  to  us,  we  do  not  see  why  the 
complainants  must  not  be  held  to  be  hon<i  fide  holders  for  value  of  the  said 
bonds. 

§  1 300,  One  or  more  of  a  class  of  creditors  may  sue  on  their  own  hehalf  and 
on  behalf  of  other  creditors. 

The  next  objection  we  shall  notice  is,  that  the  complainants  have  no  right 
to  sue  for  themselves  and  in  behalf  of  the  several  classes  of  bondholders  under 
the  different  mortgages,  because  the  interests  of  these  classes  iare  antagonistic 
to  each  other.  They  are  no  more  antagonistic  to  each  other  than  the  several 
bondholders  of  the  same  class  are.     It  is  the  interest  of  each  bondholder  to 
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bare  as  few  prior  claims  to  his,  and  as  few  participants  with  him  as  possible. 
Every  co-bondholder  is,  in  one  sense,  an  antagonist.  But  the  objection  is  en- 
tirely without  foundation.  The  complainants  do,  in  fact,  hold  bonds  of  the 
three  different  classes,  and  they  have  a  perfect  right  to  state  that  fact  in  their 
bill,  and  to  pray  relief  suitable  to  the  fact,  and  no  possible  harm  or  inconven- 
ience can  arise  in  their  suing  in  behalf  of  themselves  and  all  other  bondholders 
in  each  class  according  to  their  several  priorities.  If  any  class  of  bondholders 
wish  to  contest  the  precedency  of  a  prior  mortgage,  they  have  a  perfect  right 
to  intervene  in  the  suit  and  file  a  cross-bill  setting  up  the  matter  of  objection. 
AH  bondholders,  including  the  complainants  themselves,  have  to  establish  their 
claims  in  the  case  before  it  is  finally  closed,  and  before  a  distribution  of  the  as- 
sets can  be  made.  And  any  bondholder  proving  his  claim  may  contest  the 
claim  of  any  other  bondholder.  It  has  even  been  held  that  a  mortgagee  may 
sue  on  behalf  of  himself  and  all  other  creditors,  notwithstanding  he  claims  a 
right  to  prior  satisfaction  out  of  the  mortgaged  property.  See  Story's  Eq.  PL, 
§§  101,  158.  And  Judge  Story  says  that,  on  principle,  it  is  not  easy  to  see  why 
it  might  not  be  sufficient,  in  a  suit  by  incumbrancers,  to  file  the  bill  on  behalf 
of  all  the  creditors  and  incumbrancers;  thus  making  them  all,  in  a  sense, 
parties  to  the  extent  of  asserting  their  own  rights,  or  of  enabling  them  to  con- 
test the  matter  before  a  master.  He  says  that  this  seems  to  be  the  true  doc- 
trine inculcated  by  the  more  recent  authorities.  See  Story's  Eq.  PL,  §  158;  Eq. 
Jar.,  §  549.  But  the  case  before  us  is  much  stronger  than  this.  The  com- 
plainants mt^t  set  out  their  own  claims  under  the  different  mortgages,  and  it 
would  be  impossible  to  make  all  the  bondholders  of  either  class  parties,  for  they 
could  not  be  discovered ;  and  the  rights  of  all  are  protected  by  the  opportunity 
given  to  all  to  contest  the  claim  of  any.  We  consider  the  bill  as  properly  con- 
ceived, and  the  objection  as  untenable. 

§  1301.  A  decree  in  a  creditor's  suit  is  not  conclusive  of  a  debt. 

In  connection  with  this  objection  it  is  proper  to  notice  an  objection  to  the 
original  decree,  that  it  undertook  to  declare  and  find  the  amount  of  bonds  out- 
standing and  due  under  each  mortgage  before  the  bonds  had  been  regularly 
produced  and  proved.  That  decree,  of  course,  is  not  to  be  regarded  as  final 
and  conclusive  on  this  point.  The  remarks  of  Vice-Chancellor  Wigram,  in 
Whitaker  v.  Wright,  2  Hare,  310,  are  germane  to  this  subject:  "With  respect 
to  the  form  of  a  decree  in  a  creditor's  suit,"  says  he,  "  the  court  does  not  treat 
the  decree  as  conclusive  of  the  debt.  It  is  clear  that  it  is  not  so  treated  for  all 
purposes,  for  any  other  creditor  may  challenge  the  debt,  and  it  is  equally  clear 
that  in  practice  the  executor  himself  is  allowed  to  impeach  it.  If,  in  a  case 
where  the  plaintiff  sues  in  behalf  of  himself  and  all  other  creditors,  and  the 
defendants,  who  represent  the  estate,  do  not  admit  assets,  it  is  objected  at  the 
bearing  that  the  debt  is  not  well  proved,  the  court  tries  the  question  only 
whether  there  is  suHicient  proof  upon  which  to  found  a  decree;  and  however 
clearly  the  debt  may  be  proved  in  the  cause,  the  decree  decides  nothing  more 
than  that  the  debt  is  sufficiently  proved  to  entitle  the  plaintiff  to  go  into  the 
roaster's  office,  and  a  new  case  may  be  made  in  the  master's  office,  and  new 
evidence  may  be  there  tendered."  See  Story's  Eq.  Jur.,  §  549,  note.  In  this 
case,  it  is  true,  no  reference  to  a  master  was  made  in  the  first  decree  for  taking 
the  proof  of  the  various  bonds  that  might  be  produced ;  but  the  final  decree 
directed  that  to  ascertain  the  proportion  and  amount  of  the  several  series  of 
bonds  and  coupons  outstanding,  all  holders  thereof  claiming  participation  in 
the  distribution  of  proceeds  of  any  sale  of  the  property  should  present  their 
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bonds  and  coupons  to  the  coart,  to  be  deposited  in  some  bank  to  be  designated, 
there  to  remain  subject  to  further  order,  and  to  such  directions  as  the  court 
may  make  to  ascertain  their  genuineness,  and  to  classify  them.  This  has  not 
yet  been  done,  all  proceedings  being  stayed  by  the  appeal.  But  the  action  of 
the  court,  as  far  as  it  has  gone,  is  substantially  correct.  It  only  remains  to  com- 
plete the  proceeding  in  accordance  with  the  proper  practice  applicable  to  the 
case. 

On  the  part  of  Bobert  Pulsford  it  is  objected  that  the  decree  does  not  give 
him  a  priority  on  that  portion  of  the  road  which  was  laid  with  his  iron.  He 
contends  that  he  is  entitled  to  this,  first,  because  when  the  mortgages  of  the 
complainants  were  executed  it  was  not  in  existence,  and  could  not  have  beea 
conveyed  thereby,  and  can  only  be  embraced  therein  on  a  principle  of  equitable 
estoppel,  which  is  rebutted  when  it  comes  in  conflict  with  a  superior  equity; 
jsecondly,  because  his  capital  applied  to  the  road  conserved  it,  and  rendered  it 
capable  of  being  operated,  which  it  would  not  have  been  otherwise;  hence,  on 
the  principle  adopted  by  the  civil  and  maritime  laws  of  awarding  priority  to 
the  last  creditor  who  furnished  necessarj^  repairs  and  supplies  to  a  vessel,  he  is 
entitled  to  priority.  The  counsel  for  Pulsford  has  lurnished  us  with  a  very  in- 
genious and  learned  argument  on  these  points;  but  we  cannot  yield  to  their 
force. 

§  1302.  A  railroad  corporation  can  mortgage  its  future  railroad  in  horrow* 
ing  the  money  which  shall  caU  it  into  existence. 

As  to  the  first  point,  without  attempting  to  review  the  many  authorities  on 
the  subject,  it  is  sufficient  to  state  that,  in  our  judgment,  the  first,  second  and 
third  deeds  of  trust,  or  mortgages,  given  by  the  Galveston  Railroad  Company 
to  the  trustees,  estops  the  company,  and  all  persons  claiming  under  it  and  in 
privity  with  it,  from  asserting  that  those  deeds  do  not  cover  all  the  property 
and  rights  which  they  profess  to  cover.  Had  there  been  but  one  deed  of  trust, 
and  had  that  been  given  before  a  shovel  had  been  put  into  the  ground  towards 
constructing  the  railroad,  yet  if  it  assumed  to  convey  and  mortgage  the  rail- 
road, which  the  company  was  authorized  by  law  to  build,  together  with  its 
superstructure,  appurtenances,  fixtures  and  rolling  stock,  these  several  items  of 
property,  as  they  came  into  existence,  would  become  instantly  attached  to  and 
covered  by  the  deed,  and  would  have  fed  the  estoppel  created  thereby.  Iso 
other  rational  or  equitable  rule  can  be  adopted  for  such  cases.  To  hold  other- 
wise would  render  it  necessary  for  a  railroad  company  to  borrow  money  in 
small  parcels  as  sections  of  the  road  were  completed,  and  trust  deeds  could 
safely  be  given  thereon.  The  practice  of  the  country  and  its  necessities  are  in 
coincidence  with  the  rule.  The  precise  case  arose  in  New  Jersey  thirty  years 
ago.  The  Morris  Canal  Company  mortgaged  its  canal,  appurtenances  and 
chartered  rights  to  secure  a  loan.  When  the  mortgage  was  given,  one  section 
of  the  canal,  that  between  Newark  and  Jersey  City,  although  authorized,  was 
not  constructed.  It  was  constructed  afterwards.  Two  other  mortgages  were 
given  upon  that  part  of  the  canal,  one  of  which  was  held  by  the  state  of 
Indiana.  A  bill  of  foreclosure  was  filed  on  the  first  mortgage,  and  after  argu- 
ment by  very  able  counsel.  Chancellor  Pennington  held  that  the  first  mortgage 
took  priority.  The  objection  was  raised  that  the  company  did  not  own  any  of 
the  land  on  which  the  contested  portion  was  constructed  when  the  mortgage 
was  given.  "Can  it  be  possible,"  said  he,  "that  if  on  the  line  of  the  route  at 
any  place  it  should  turn  out  that  a  deed  was  obtained  for  a  piece  of  land  since 
the  execution  of  the  mortgage,  that  such  part  of  the  canal  is  not  embraced 
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within  itf "  3  Green  Ob^  402.  Mr.  Pateford,  lui  holder  of  thd  fdtirth  mort- 
gskge,  is  an  assignee  of  the  railroad  company^  etaiming  under  1^  wifeh  f nil  ndtice 
of  the  other  mortgages.  He  is  in  priyity  wi(h  the  aotnpany,  and  is  boand  by 
the  eetoppd. 

1 1303k  The  lad  otediior  is  not  mtitiei  t&pnhrHy  i^  payiMrU  heeUiM  his 
money  con&erved  the  pr^gf^rty. 

As  to  the  other  point,  giving  priority  to  the  last  orediter  for  aiding  to  eon- 
serve  the  thing,  all  that  is  necessary  to  say  is  that  the  rule  referred  to  has  neVer 
been  iiitrodnoed  into  onr  laws  except  in  maritime  oases,  Which  stand  on  a  par- 
tioalar  reason.  We  do  not  understand  that  it  is  a  part  of  the  general  law  of 
Texas.  By  an  act  of  the  congress  of  Texas,  passed  20th  January,  1810,  the 
common  law  was  made  the  rule  of  decision,  where  not  inconsistent  witii  the 
constitution  and  acts  of  congress.  By  the  common  law  it  is  an  inflexible  rule, 
that  whatever  is  aflSxed  to  the  freehold  becomes  a  part  of  the  realty,  except 
certain  fixtures  erected  by  tenants,  which  do  not  affect  the  question  here.  The 
rails  pat  d«>wn  on  tfaoi  company's  road  became  a  part  of  the  roiid.  The  road 
itself  was  included  in  the  moitgages  of  the  complainatits.  Pnkford,  by  allotv- 
ing  his  property  to  go  into  or  become  part  of  the  road,  consented  to  \\A  being 
eovered  by  the  mortgages  in  qnestion.  He  acquired  no  lien  which  can  disrpiaee 
them.  In  certain  states  a  lien  is  created  by  statute  in  favor  of  mechanics, 
called  the  mechanic's  lien,  by  which  a  person  furnishing  materials  or  work  on 
a  building  acquires  a  lien  on  tfa«  property  to  secure  the  payment  of  his  claim. 
But  this  kind  of  lien  does  not  exist  in  Texas  in  favor  of  those  who  supfdied 
materials  or  money  for  constructing  railroads^  We  have  fio  hesitation  in  toying 
that  Pulsford's  claim  to  priority  cannot  be  maintained  Some  other  miner 
points  have  been  made  by  the  defendante  whicrti  it  is  not  necessary  for  ns  to 
examine  in  detail  Our  conclusion  is  that  the  decree,  fto  far  as  it  is  in  faV^or  of 
the  complainants,  mnst  be  affirmed. 

§  1 804«  Until  demand  made  a  mortgage  qf  toUe^  inoome^  eiCj  dees  not  take 
^ed  90  aeto  entitle  the  mortgagee  to  an  account. 

The  complainants  have  also  appealed  from  the  decree  because  it  fails  to 
award  them  the  tolls,  income  and  profits  of  the  railroad  during  the  time  it  was 
operated  by  the  present  defendants,  and  to  make  the  defendants  accountable 
therefor.  The  complainants  claim  that  nearly  all  the  rolling  stock  and  prop- 
erty, inclnding  the  junction  railroad,  claimed  by  the  defendants  as  their  prop- 
erty, were  really  produced  by  the  earnings  of  the  railroad  fn|udulently 
Appropriated  to  themselves  by  the  defendants.  This  claim  raises  the  question 
whether  a  mortgage  of  the  tolls  and  income  makes  the  mortgager  or  his 
iissignees  accountable  therefor  before  demand  made  by  the  mortgagee.  In  this 
ease  it  does  not  appear  that  the  complainants  or  their  trustees  made  any 
demand  for  the  tolls  and  income  until  they  filed  the  present  bill.  The  bill 
iteelf  does  not  contain  any  allegation  of  such  a  demand.  Now  what  is  the  lan- 
giMige  of  the  deeds  of  trust?  They  convey,  it  is  true,  with  the  other  premises, 
the  tolls,  income,  issues  and  profits,  whenever  the  company  shall  be  in  default 
of  payment;  but  a  subsequent  clause  provides  that  in  case  the  company  shall 
at  any  time  for  the  space  of  three  months  be  in  default  in  respect  to  the  pay- 
ment of  either  interest  or  principal  of  said  bonds  when  due  and  demanded,  on 
reqnest  in  writing  of  any  of  the  holders  of  the  bonds,  the  trnstees  shall  take 
poseessioB  of  the  railroad  and  other  property,  and,  through  the  agency  of  the 
persons  they  may  appoint,  shall  collect  and  receive  the  tolls,  incomes  and 
profits  of  the  railroad  and  mortgaged  property  for  the  purpose  of  the  security 
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before  declared,  and  may  sell  the  road  apon  giving  doe  notice,  etc.  It  seems 
to  us  that  the  latter  clause  defines  and  points  out  the  manner  in  which  the 
pledge  of  the  tolls  and  income  is  to  be  practically  carried  into  effect  At  all 
events  until  a  regular  demand  were  made  for  the  payment  of  the  tolls  and 
income  we  do  not  think,  under  the  language  of  the  deed,  that  the  defendants 
were  bound  to  account  therefor.  If  this  be  so,  it  matters  not  what  bargains 
the  defendants  made  between  themselves  as  to  the  disposition  of  said  tolls  and 
income. 

We  are,  therefore,  of  opinion  that  this  part  of  the  decree  ought  also  to  be 
affirmed.    The  result  is  that  the  entire  decree  of  the  circuit  court  is  affirmed. 

PENNOCK  V.  COE. 
(28  Howard,  117-183.    1859.) 

Opinion  by  Mb.  Justicb  Nelson. 

Statement  of  Faots. —  This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  northern  district  of  Ohio. 

The  bill  was  filed  in  the  court  below  by  Coe,  mortgagee  of  the  road  of  the 
railroad  company,  in  trust,  for  securing  the  payment  of  its  bonds,  to  enjoin  the 
execution  of  a  judgment  recovered  at  law  against  the  company  by  Pennock 
and  Hart,  two  of  the  defendants. 

The  facts  of  the  case  are  these:  The  Cleveland,  Zanesville  &  Cincinnati 
Bailroad  Co.,  created  a  body  politic  and  corporate  by  the  laws  of  Ohio,  to  make 
a  railroad  between  certain  termini  in  that  state,  in  pursuance  of  authority  con- 
ferred by  law,  issued  bonds  to  the  amount  of  $500,000,  payable  ten  years  from 
date,  with  interest  at  the  rate  of  seven  per  cent.,  payable  semi-annually,  on  the 
1st  day  of  April  and  October  in  each  year,  and,  to  secure  the  payment  of  the 
same,  executed  a  mortgage  of  the  railroad  and  its  equipments  to  the  complain- 
ant, in  trust  for  the  bondholders,  the  description  of  which  is  in  the  words  fol- 
lowing: '^AU  the  present  and  future  to  be  acquired  property  of  the  parties  of 
the  first  part;  that  is  to  say,  their  road,  made  or  to  be  made,  including  the 
right  of  way,  and  the  land  occupied  thereby,  together  with  the  superstructure 
and  tracks  thereon,  and  all  rails  and  other  materials  used  therein,  or  procured 
therefor,  with  the  above-described  bonds,  or  the  money  obtained  therefor, 
bridges,  viaducts,  culverts,  fences,  depots,  grounds  and  buildings  thereon,  en- 
gines, tenders,  cars,  tools,  machinery,  materials,  contracts,  and  all  other  personal 
property,' right  thereto  or  interest  therein,  together  with  the  tolls,  rents  or  in- 
come to  be  had  or  levied  therefrom,  and  all  franchises,  rights  and  privileges  of 
the  parties  of  the  first  part,  in,  to  or  concerning  the  same."  At  the  time  of 
the  issuing  of  these  bonds,  and  the  execution  of  the  mortgage,  the  railroad 
was  in  the  course  of  construction,  but  only  a  small  portion  of  it  finished.  It 
was  constructed  and  equipped  almost  entirely  by  means  of  the  funds  raised 
from  these  bonds,  together  with  a  second  issue  to  the  amount  of  $700,000. 
The  road  cost  upwards  of  $1,500,000.  The  stock  subscribed  and  paid  in 
amounted  only  to  some  $369,000. 

The  mortgage  securing  the  payment  of  the  second  issue  bears  date  the 
1st  of  November,  1854,  and  was  made  to  one  Q^orge  Mygatt,  in  trust  for  the 
bondholders,  and  the  property  described  in  and  covered  by  it  is  the  same  as 
that  described  in  the  first  mortgage.  The  road  was  finished  to  Millersbnrg,  its 
present  terminus  south,  in  May,  1854,  and  the  whole  of  the  rolling  stock  was 
placed  on  it  previous  to  the  date  of  the  second  mortgage.    This  stock  was  pur- 
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chased  and  placed  on  the  road  from  time  to  time,  as  the  locomotives  and  cars 
were  needed  in  the  progress  of  its  constraction.  The  mortgage  to  the  com- 
plainant contained  a  covenant  on  the  part  of  the  company  that  the  money 
borrowed  for  the  oonstruction  and  equipment  of  the  road  should  be  faithfully 
applied  to  that  object^  and  that  the  work  should  be  carried  on  with  due  dili- 
gence until  the  same  ahoald  be  finished.  In  case  of  default  in  the  payment  of 
the  principal  or  interest  of  the  bonds,  the  trustee  was  empowered  to  enter  upon 
and  take  possession  of  the  road,  or,  at  the  election  of  a  moiety  of  the  bond- 
holders, to  sell  the  same  at  public  auction,  and  apply  the  proceeds  to  the  pay- 
ment of  the  bonds.  The  defendants  Pennock  and  Hart,  being  the  holders  of 
sixteen  of  the  bonds  issued  under  the  second  mortgage,  recovered  a  judgment 
on  the  same,  May,  1856,  against  the  railroad  company,  issued  execution,  and 
levied  on  a  portion  of  the  rolling  stock  of  the  road,  and  caused  the  same  to  be 
advertised  for  sale.  This  bill  was  filed  to  enjoin  the  sale,  and  a  decree  was 
rendered  perpetually  enjoining  it  in  the  court  below,  which  is  now  before  us 
on  appeal. 

§  1305.  A  mortgage  of  present  existing  and  futwr^'Ocquired  property  is  vcUid 
and  iditl  attach  to  the  future-acquired  property  on  its  coming  into  existence. 

The  first  two  grounds  of  objection  taken  to  this  deoree  may  be  considered 
together.  They  are:  1,  that  the  mortgage  to  the  trustee  of  the  1st  April,  1852, 
is  void  or  inoperative,  as  respects  the  locomotives  and  cars  which  were  levied 
on  nnder  the  execution  of  the  defendants,  inasmuch  as  they  were  not  in  exist- 
ence at  the  date  of  it,  but  were  constructed  and  placed  on  the  road  afterwards, 
being  subsequently-acquired  pro|^rty  of  the  company.  And,  2,  that  the  mort- 
gage is  void,  on  the  ground  of  uncertainty  as  to  the  property  described  or 
attempted  to  be  described  therein  and  conveyed  to  the  mortgagee^  The  de- 
scription begins  by  conveying  "all  the  following  present  and  future^tcquired 
property  of  the  said  parties  of  the  first  part;"  and,  after  specifying  the  road 
and  the  several  parts  of  it,  together  with  the  rolling  stock,  there  is  added,  "and 
all  other  personal  property,  right  thereto  and  interest  therein."  This  disuse, 
probably,  from  the  connection  in  which  it  is  found,  was  intended  to  refer  to 
property  appurtenant  to  the  road,  and  employed  in  its  operation,  and  which 
had  not  been  enumerated ;  and,  if  so,  the  better  opinion,  perhaps,  is,  that  it 
would  be  bound  by  the  mortgage  even  as  against  judgment  creditors.  But  it 
is  onimportant  to  express  any  opinion  upon  the  question,  as  the  property  in 
this  case  (the  locomotives  and  cars)  levied  on  are  articles  specifically  enumer- 
ated ;  and  the  only  uncertainty  existing  in  respect  to  them  arises  out  of  their 
non-existence  at  the  date  of  the  mortgage.  An  uncertainty  of  this  character 
need  not  be  separately  examined,  as  it  will  be  resolved  by  a  consideration  of 
the  first  question,  which  is,  whether  or  not  the  after-acquired  rolling  stock  of 
the  company  placed  npon  the  road  attaches,  in  equity,  to  the  mortgage,  if 
within  the  description,  from  the  time  it  is  placed  there,  so  as  to  protect  it  against 
the  judgment  creditors  of  the  railroad  company? 

If  we  are  at  liberty  to  determine  this  question  by  the  terms  and  clear  intent 
of  the  agreement  of  the  parties,  it  will  be  found  a  very  plain  one.  The  com- 
pany have  agreed  with  the  bondholders  (for  the  mortgagee  represents  them)  that 
if  they  will  advance  their  money  to  build  the  road  and  equip  it,  the  road  and 
equipments  thus  constructed,  and  as  fast  as  constructed,  shall  be  pledged  as  a 
secaritj  for  the  loan.  This  is  the  simple  contract,  when  stripped  of  form  and 
verbiage;  and,  in  order  to  carry  out  this  intent  most  effectually,  and  with  as 
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little  hazard  as  possible  to  the  lender,  the  company  specially  stipulate  that  the 
money  thus  borrovred  shall  be  faithfully  applied  in  the  construction  and  equip- 
ment of  the  road.  And  in  further  fulfillment  of  the  intent,  the  company 
agree  that,  in  case  of  default  in  the  payment  of  principal  or  interest,  the 
bondholders  may  enter  upon  and  take  possession  of  the  road  and  run  it  them- 
delves,  by  their  agents,  applying  the  net  proceeds  to  the  payment  of  the  debt 
The  boildholders  hare  fulfilled  their  part  of  the  agreement  —  they  have  ad- 
vanced the  money  on  the  faith  of  the  security;  the  company  have  also  fulfilled 
theirs  —  they  have  made  the  road  and  equipped  it;  it  has  been  partially  in  oper- 
ation since  January,  1853,  and  in  operation  upon  the  whole  line  since  May,  1854. 
The  road,  therefore,  as  described  in  the  mortgage,  from  Hudson  to  Miliersbarg, 
and  which  was  in  the  course  of  construction  at  the  date  of  the  instrument,  has 
been  finished,  and  the  rolling  stock,  locomotives,  tenders  and  cars,  also  described 
in  it,  and  which  were  to  be  afterwards  acquired,  have  been  brought  into  exist- 
ence and  placed  upon  It  —  all  in  conformity  with  the  agreement  of  the  parties; 
and  the  question  is,  whether  there  is  any  rule  of  law  or  principle  of  equity 
that  denies  effect  to  such  an  agreement. 

The  main  argument  urged  against  it  is  founded  upon  the  maxim  that  "a 
person  cannot  grant  a  thing  which  he  has  not:"  ille  non  hahet^  non  dot;  and 
many  authorities  are  referred  to  at  law  to  prove  the  proposition,  and  many 
more  might  have  been  added  from  cases  in  equity,  for  equity  no  more  than 
law  can  deny  it.  The  thing  itself  is  an  impossibility.  It  may  at  once,  there- 
fore, be  admitted,  whenever  a  party  undertakes,  by  deed  or  mortgage,  to  grant 
property,  real  or  personal,  in  presenti^  which  does  not  belong  to  him  or  has  no 
existence,  the  deed  or  mortgage,  as  the  case  may  be,  is  inoperative  and  void, 
and  this  either  in  a  court  of  law  or  equity.  But  the  principle  has  no  applica- 
tion to  the  case  before  us.  The  mortgage  here  does  not  undertake  to  grant,  ih 
presently  the  property  of  the  company  not  belonging  to  them  or  not  in  existence 
at  the  date  of  it,  but  carefully  distinguishes  between  present  property  and  that 
to  be  afterwards  acquired.  Portions  of  the  road  had  been  acquired  and 
finished  and  were  in  operation  when  the  mortgage  was  given,  upon  which  it  is 
conceded  it  took  effect;  other  portions  were  acquired  afterwards,  and  especially 
the  iron  and  other  fixtures,  besides  the  greater  part  of  the  rolling  stock. 

The  terms  of  the  grant  or  conveyance  are:  "  all  present  and  future  to  be 
acquired  property  of  the  parties  of  the  first  part"  —  that  is  to  say,  "their 
road,  made  or  to  be  made,  and  all  rails  and  other  materials,  etc.,  including  iron 
rails  and  equipments,  procured  or  to  be  procured,"  etc.  We  have  no  occasion, 
therefore,  of  calling  in  question,  much  less  denying,  the  soundness  of  the 
maxim  so  strongly  urged  against  the  effect  of  the  mortgage  upon  the  property 
in  question,  as  its  force  and  operation  depend  upon  a  different  state  of  facts, 
and  to  which  different  principles  are  applicable.  The  inquiry  here  is,  not 
whether  a  person  can  grant  in  presenti  property  not  belonging  to  him  and  not 
in  existence,  but  whether  the  law  will  permit  the  grant  or  conveyance  to  take 
effect  upon  the  property  when  it  is  brought  into  existence  and  belongs  to  the 
grantor,  in  fulfillment  of  an  express  agreement,  founded  on  a  good  and  valua- 
ble consideration;  and  this  when  no  rule  of  law  is  infringed  or  rights  of  a  third 
party  prejudiced.  The  locomotives  and  cars  were  all  placed  upon  the  road  as 
early  as  February,  1854,  when,  at  the  furthest,  the  mortgage  attached  to  thoae 
in  question,  according  to  its  terms,  if  at  all,  and  the  judgment  of  the  defend- 
ants was  not  recovered  till  May,  1856. 
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§  1806.  A  eontrad  ly  a  railroad  mortgagor  of  future-acquired  property ^  to 
devote  the  funds  received  to  equipping  the  roady  will  be  tpeoijioal/y  enforced. 

We  think  it  very  clear,  if  the  company,  after  having  received  the  money 
upon  the  bonds  and  given  the  mortgage  security,  had  undertaken  to  divert  the 
fund  from  the  purpose  to  which  it  was  devoted,  namely,  the  construction  of 
the  road  and  its  equipment,  and  upon  which  the  security  mainly  depended,  a 
court  of  equity  would  have  interposed  and  enforced  a  specific  performance. 
One  of  the  covenants  was  that  the  money  should  be  faithfully  applied  to  the 
building  and  equipment  of  the  road ;  or  if,  after  the  road  was  put  in  operation, 
the  company  had  undertaken  to  divert  the  rolling  stock  from  the  use  of  the 
road,  a  like  interposition  might  have  been  invoked,  and  this  in  order  to  protecl 
the  security  of  the  bondholders.  And  if  a  court  of  equity  would  thus  have 
compelled  a  specific  performance  of  the  contract,  we  may  certainly  with  confi- 
dence conclude  that  it  would  sanction  the  voluntary  performance  of  it  by  the 
parties  themselves,  and  give  effect  to  the  security  as  soon  as  the  property  ia 
brought  into  existence*  The  case  of  Langton  v.  Horton,  1  Hare  Cb.,  549,  supports 
this  view.  The  mortgage  security  in  that  case  was  the  assignment  of  the  ship 
Fuxhonnd,  then  on  her  voyage  to  the  South  Seas,  together  with  all  and  singular 
her  masts,  etc.,  ''  and  all  oil  and  head  matter^  and  other  cargoy  which  might  he 
caugfU  or  brought  home  on  the  eaid  ehip^  on  and  from  her  then  present  voyageP 
The  cargo  was  levied  on  by  a  judgment  creditor  on  the  arrival  of  the  ship  at 
home.  A  bill  was  filed  to  have  the  mortgage  declared  a  good  and  valid  security 
for  the  moneys  advanced,  and  that  the  complainants  be  entitled  to  the  benefit 
of  the  security,  in  preference  to  the  judgment  creditor. 

Tho  vice-chancellor,  in  giving  his  opinion,  observed:  ^'Is  it  true  that  a  sub* 
jeet  to  be  acquired  after  the  date  of  a  contract  cannot,  in  equity,  be  claimed  by 
a  purchaser  for  value  under  that  contract?'*  And  in  answer  to  the  question, 
he  said :  '^It  is  impossible  to  doubt,  for  some  purposes  at  least,  that  by  contract 
an  interest  in  a  thing  not  in  existence  at  the  time  of  the  contract,  may,  in 
equity,  become  tbe  property  of  the  purchaser  for  valua"  And,  after  reviewing 
the  cases  in  the  books,  be  concludes:  ''  I  cannot,  without  going  in  opposition  to 
many  authorities  which  have  been  cited,  throw  any  doubt  upon  the  point  that 
Bixnie,  the  contracting  party,  would  be  bound  by  the  assignment  to  the  plaint- 
iffs." There  are  many  cases  in  this  country  confirming  this  doctrine,  and  which 
have  led  to  the  practice  extensively  of  giving  this  sort  of  security,  especially 
in  railroad  and  other  similar  great  and  important  enterprises  of  the  day.  8 
Seld.,  179;  8  Green  Ch.,  377;  32  N.  H,,  484;  25  Barb.,  286;  id.,  284;  18  B, 
Hon.,  431;  Bedfield  on  K'ys,  590,  and  note;  2  Story.  630;  Tapfield  v.  Hill- 
man,  7  Jur.,  771.  In  tbe  case  of  Tapfield  v,  Hillman,  Tindall,  Cb.  J.,  seems  in- 
diried  to  tbe  opinion  that,  even  at  law,  a  mortgage  security  of  future  acquisitions 
might  have  effect  given  to  it,  if  the  terms  indicated  an  intent  to  comprehend 
them.  The  counsel  for  the  appellee  referred  to  the  case  of  Chapman  v.  Weimer, 
4  Ohio  St.,  481,  as  denying  effect  to  a  mortgage  upon  after-acquired  property. 
Bat  thai  was  a  case  at  law ;  and  even  there  tho  court  held  that  the  mortgage 
attached  after  tbe  property  was  acquired,  from  the  time  the  right  was  asserted 
by  Ihe  mortgagee. 

%  1307*  A  sals  under  judgment  on  second  m^nigage  bonds  toill  be  enjoined  ai 
smii  ef  holder  <f  first  mortgage  bonds. 

In  eondosion  upon  this  point,  we  are  satisfied  that  the  mortgage  attached  to 
tbe  fttture  acquisitions,  as  described  in  it,  from  the  time  they  came  into  exist* 
enoa    Ae  to  the  claim  of  tbe  judgment  creditors,  there  are  several  answers  to 
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it.  In  the  first  place,  the  mortgage  being  a  valid  and  effective  security  for  the 
bondholders  of  prior  date,  they  present  the  superior  equity  to  have  the  prop- 
erty in  question  applied  to  the  discharge  of  the  bonds.  It  is  true,  if  the  prop- 
erty covered  by  the  mortgage  constituted  a  fund  more  than  sufficient  to  pay 
their  demands,  the  court  might  compel  the  prior  incumbrancer  to  satisfy  the 
execution,  or,  on  a  refusal,  the  mortgage  having  become  forfeited,  compel  a 
foreclosure  and  satisfaction  of  the  bond  debt,  so  as  to  enable  the  judgment 
creditor  to  reach  the  surplus.  Or  the  court  might,  upon  any  unreasonable  re- 
sistance of  the  claim  of  the  execution  creditor,  or  inequitable  interposition  for 
delay,  and  to  hinder  and  defeat  the  execution,  permit  a  sale  of  the  rolling  stock 
sufficient  to  satisfy  it.  But  no  such  ground  has  been  presented,  or  could  be 
sustained  upon  the  facts  before  us.  On  the  contrary,  it  cannot  be  denied  but 
that  the  whole  of  the  property  mortgaged  is  insufficient  to  satisfy  the  bond- 
holders under  the  first  mortgage,  much  less  when  those  under  the  second  are 
included.  To  permit  any  interference,  therefore,  on  the  part  of  the  judgment 
creditors,  with  a  view  to  the  satisfaction  of  their  debt,  consistent  with  the 
superior  equity  of  the  bondholders,  would  work  only  inconvenience  and  barm 
to  the  latter,  without  any  benefit  to  the  former.  8  Hare  Ch.,  416;  9  Ga,,  377; 
Eedfield  on  R'ys,  506;  5  Ohio,  92. 

§  1 308,  A  holder  of  part  of  the  bonds  secured  lias  iw  right  to  appropriate  the 
security  to  his  sole  heneJU, 

In  the  second  place,  the  judgment  sought  to  be  enforced  by  the  defendants 
was  recovered  upon  bonds  of  the  second  issue,  and  secured,  in  common  with  all 
the  bonds  of  that  issue,  upon  this  property,  by  virtue  of  the  second  mortgage. 
These  bondholders  have  a  common  interest  in  this  security,  and  are  all  equally 
entitled  to  the  benefit  of  it;  and  in  case  of  a  deficiency  of  the  fund  to  satisfy 
the  whole  of  the  debt,  in  equity,  a  distribution  is  made  among  the  holders  pro 
rata.  The  payment  of  the  bonds  of  the  second  issue  is  also  postponed  until 
satisfaction  of  the  issue  comprehended  within  the  first  mortgage,  as  the  second 
was  taken  with  a  full  knowledge  of  the  first.  To  permit,  therefore,  one  of  the 
bondholders  under  the  second  mortgage  to  proceed  at  law  in  the  collection  of 
his  debt  upon  execution  would  not  only  disturb  the  pro  rato  distribution  in  case 
of  a  deficiency,  and  give  him  an  inequitable  preference  over  his  associates,  but 
also  have  the  efiFect  to  prejudice  the  superior  equity  of  the  bondholders  under 
the  first  mortgage,  which  possesses  the  prior  lien.  As  the  judgment  creditors 
can  have  no  interest  in  the  management  or  disposition  of  the  property,  except 
as  bondholders,  on  account  of  the  deficiency  of  the  fund,  it  is  unimportant  to 
inquire  whether  or  not  the  court  was  right  in  refusing  a  receiver,  or  to  direct  a 
sale  of  the  road  with  a  view  to  a  distribution  of  the  proceeds.  For  aught  that 
appears,  the  road  has  been  managed,  under  its  present  directors,  with  prudence 
and  fidelity,  and  to  the  satisfaction  of  the  bondholders,  the  parties  exclusively 
interested. 

§  1309.  Power  under  charter  to  construct  a  road. 

Another  objection  taken  to  the  validity  of  the  mortgage  is,  the  want  of 
power  under  the  charter  to  construct  the  road  from  Hudson  to  Millersburg,  and 
consequently  to  borrow  money  and  pledge  the  road  for  this  purpose.  There  is 
certainly  some  obscurity  in  the  statutes  creating  this  corporation  as  to  the 
extent  of  the  line  of  its  road;  but  we  agree  with  the  court  below,  that,  upon 
a  reasonable  interpretation  of  them,  the  power  is  to  be  found  in  their  charter. 
They  were  authorized  to  construct  the  road  from  some  convenient  point  on  the 
Cleveland  &  Pittsburg  road^  in  Hudson,  Summit  county,  through  Cayaboga 
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Falls  and  Akron^  to  Wooster,  or  some  point  on  the  Ohio  &  Pennsylvania  rail- 
road, between  MassiUon  and  Wooster,  and  to  connect  with  said  Ohio  &  Penn- 
sylvania road,  and  any  other  railroad  running  in  the  direction  of  Columbus.  It 
was  clearly  not  limited,  in  its  southern  terminus,  to  its  connection  with  the  Ohio 
&  Pennsylvania  road,  for  there  is  added,  "and  any  other  railroad  running  in 
the  direction  of  Columbus."  The  extension  of  the  road  to  the  Ohio  Central 
road  at  Zanesville,  or  at  some  other  point  on  this  road,  comes  fairly  within  the 
description. 

We  have  not  referred  particularly  to  the  authority  of  the  company,  under 
the  statute  laws  of  Ohio,  to  borrow  money  and  pledge  the  road  for  the  security 
of  the  payment,  as  no  such  question  is  presented  in  the  brief  or  was  made  on 
the  ai^ument.  Indeed,  the  authority  seems  to  be  full  and  explicit.  Decree 
below  affirmed,  (a) 

UNITED  STATES  v.  NEW  ORLEANS  RAILROAIX 
(13  Wallace,  863-865.    1870.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Kentucky. 

Statement  of  Facts. —  The  mortgages  in  this  case  were  executed  in  1858 
and  I860,  and  purported  to  cover  all  the  property  of  the  company,  and  after^ 
acquired  property.  The  suit  was  brought  by  the  United  States  as  holder  of 
first  and  second  mortgage  bonds,  the  trustee  and  several  individual  bondholders 
being  joined  as  parties.  After  decree,  and  while  the  execution  was  in  the 
bands  of  the  marshal,  it  was  discovered  that  certain  property  had  been  sold  by 
the  Uaited  States  to  the  company  in  1866,  and  that  a  bond  was  taken  wherein 
it  was  stipulated  that  the  United  States  retained  a  lien  on  the  property  so  sold 
to  secure  the  purchase  money.  The  bond  was  not  recorded  and  none  of  the 
parties  interested,  except  the  trustee,  knew  of  its  contents.  The  other  property 
iras  sold  by  the  marshal  and  did  not  realize  enough  to  pay  the  bonds.  On  a 
question  submitted  the  court  found  that  as  to  the  property  sold  to  the  company 
in  1866  the  United  States  had  an  equity  superior  to  that  of  the  bondholders 
under  the  mortgages.    From  this  decree  an  appeal  was  taken. 

§  131 0.  Jurisdiction  of  a  court  of  equity  in  a  suit  for  foreclosure  of  a  mart' 
gaffe. 

Opinion  by  Mb.  Justice  Bbadley. 

The  appellants  contend,  first,  that  the  court  had  no  authority  to  make  the 
decision;  that  the  proceeding  was  wholly  irregular,  without  proper  pleadings, 
and  coram  nonjudiee.  .  This  objection  hardly  comes  with  a  good  grace  from 
the  appellants,  who  all  joined  in  submitting  the  question  to  the  court.  But  the 
jurisdiction  was  undoubted.  A  court  of  equity,  in  a  suit  for  the  foreclosure  of 
a  mortgage,  clearly  has  cognizance  of  all  questions  relating  to  priority  of  lien 
on  the  property  in  litigation  as  between  the  parties  to  the  suit  and  those  whom 
they  lawfully  represent.  The  mode  in  which  the  jurisdiction  shall  be  exercised 
is  not  so  much  a  matter  of  substance  as  of  form.  Ordinarily  a  reference  to  a 
master  before  the  final  decree  would  be  the  formal  method  to  pursue,  but  where, 
from  oversight  or  other  cause,  this  has  been  omitted,  the  parties  may  certainly 
agree  (as  was  done  here)  to  submit  the  matter  to  the  court  upon  a  statement  of 
facts,  after  the  decree. 

(a)  Ooe  V.  Ftonook,  6  Am.  L.  B«g.,  27,  ftfflrmad. 
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§  1311.  ul  mortgage  covering  c^fter^iequired  property  anhf  eMaehea  iUdfia 
such  property  in  the  condition  in  loAich  it  comes  into  the  mortgagor's  hands. 

The  appellant  contend,  in  the  next  plaoe,  that  the  deei&ion  opon  the  facts 
was  erroneous;  that  the  mortgages  being  prior  in  date  to  the  bond  given  for 
the  purchase  money  of  these  locomotives  and  cars,  and  being  expreesly  made 
to  include  after-acquired  property,  attached  to  the  property  as  soon  as  it  was 
purchased,  and  displaced  any  junior  lien.  This,  we  apprehend^  is  an  erroneous 
view  of  the  doctrine  b}"^  which  after-acquired  property  is  made  to  serve  the  oses 
of  a  mortgage.  That  doctrine  is  intended  lo  subserve  the  purposes  of  justice, 
and  not  injustice.  Such  an  application  of  it  asi  is  sought  by  the  appellants 
would  often  result  in  gross  injustice. 

§  1312.  •^'-•■^  and  such  mortgage  does  not  displace  a  m^ortgage  or  lien  upa^ 
property  existing  at  the  time  it  was  so  acgidred. 

A  mortgage  intended  to  cover  after-acquired  property  can  only  attach  itself 
to  such  property  in  tbe  condition  in  which  it  comes  into  tbe  mortgagor's  hands. 
If  that  property  is  already  subject  to  mortgages  or  other  liens,  the  general 
mortgage  does  not  displace  them,  though  they  may  be  junior  to  it  in  point  of 
time.  It  only  attaches  to  such  interest  as  the  mortgagor  acquires;  and  if  he 
purchase  property  and  give  a  mortgage  for  the  purchase  money,  the  deed  which 
he  receives  and  the  mortgage  which  he  gi^es  are  regarded  as  one  transaction, 
and  no  general  lien  impendmg  over  him,  whether  in  the  shape  of  a  general 
mortgage^  or  judgment,  or  recognizance,  can  displace  such  mortgage  for  por- 
chase  money.  And  in  such  cases  a  failure  to  register  the  mortgage  for  pur- 
chase money  makes  no  difference.  It  does  not  come  within  the  reason  of  the 
registry  laws.  These  laws  are  intended  for  the  protection  of  subsequent,  not 
I^or,  purohasers  and  creditors. 

§  1 8 1  $•  nor  does  such  mortgage  displace  a  mortgage  or  lien  given  by  the 

m&rtgagorjbr  the  purchase  money  of  such  after-acquir&i  property. 

Had  the  property  sold  by  the  government  to  the  railroad  company  been  rails, 
as  in  the  case  of  the  Galveston  Railroad  v.  Cowdrey  (11  Wall.,  459;  §§  1297- 
1604,  supra\  or  any  other  material  which  became  affixed  to  and  a  part  of  the 
principal  thing,  the  result  would  have  been  different.  But  being  loose  property, 
susceptible  of  separate  ownership  and  separate  liens,  such  liens,  if  binding  on 
the  railroad  company  itself,  are  unaffected  by  a  prior  general  mortgage  given 
by  the  eompany,  and  paramount  thereto. 

§  131 4,  hut  where  the  after-acquired  property  becomes  a^ffixed  to  and  a 

part  of  the  pri^xcipal  thing^  the  general  mortgage  displaces  such  lien  or  mortgags 
for  purchase  m^ney. 

In  the  case  before  us,  the  United  States,  at  the  time  of  making  the  sale,  re- 
served a  lien  on  tbe  property,  and  imposed  a  condition  of  non-alienation  until 
the  price  should  be  paid.  Taken  all  together  the  transaction  amounts  to  a 
transfer  sub  m^o,  and  the  lien  must  be  regarded  as  attaching  to  the  property 
itself,  and  as  paramount  to  any  other  liens  arising  from  the  prior  act  of  the 
company. 

Decree  affirm>ed. 

MINNESOTA  COMPANY  v.  ST.  PAUL  COMPANY. 

9  Wallaee»  e09-64;(.    18M.} 

BTATBMmrr  op  Pacts. — The  La  Crosse  &  Milwaukee  Bailroad  Company,  in 
building  their  road  from  Milwaukee  westward,  had  divided  it  into  two  divis- 
ions, the  eastern,  from  Milwaukee  to  Portage  City,  aud  the  western,  from 
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Portage  City  to  La  Croase.  In  1854  they  gave  a  mortgage  on  the  eastern  di- 
vision and  rolling  stock  to  Palmer.  In  1859  they  gave  a  mortgage  on  the  west- 
em  division  and  rolling  stook  to  Bronson,  Sautter  and  Knapp,  commonly  called 
the  Land  Grant  Mortgage.  In  1858  they  gave  a  third  mortgage  on  the  whole 
road  to  Barnes,  under  which  mortgage  the  road  was  sold,  subject  to  the  prior 
mortgages,  the  purchasers  forming  the  Milwaukee  &  Minnesota  Company,  called 
for  brevity  the  Minnesota  Company. 

Afterwards,  foreclosure  suits  were  brought  in  the  same  court,  the  United 
States  district  court  for  the  district  of  Wisconsin,  having  circuit  court  powers, 
by  the  mortgagees  of  both  the  western  and  eastern  divisions,  and  a  master  ap- 
pointed to  ascertain  the  proportion  of  rolling  stook  belonging  to  each  division. 
The  master  found  that  forty  box  cars,  described  by  their  numbers,  belonged  to 
the  western  and  the  remainder  of  the  rolling  stock  to  the  eastern  division. 
The  court,  after  disposing  of  exceptions  taken  by  both  divisions  to  the  master's 
report,  ordered  sale  of  the  western  division,  and  the  marshal  advertised  and 
Bokl  not  only  the  road-bed  and  the  forty  box  cars,  but  all  the  balance  of  the 
rolling  stock,  subject,  however,  to  the  lien  of  the  mortgage  on  the  eastern  divis- 
ion. This  sale,  however,  was  confirmed.  The  purchasers,  Pratt  and  White^ 
organized  the  Milwaukee  &  St.  Paul  Company,  called  for  brevity  the  St.  Paul 
Company,  and  the  road  having  been  for  some  time  in  the  hands  of  a  receiver, 
the  conrt,  on  the  petition  of  the  St.  Paul  Company,  ordered  the  receiver  to  turn 
over  the  western  division  and  the  whole  of  the  rolling  stock  to  said  company. 
This  suit  was  now  brought  by  the  Minnesota  Company,  who  still  owned  the 
equity  of  redemption  in  the  eastern  division,  not  yet  sold;  their  claim  being 
that  the  decree  in  the  foreclosure  suit  of  the  western  division  had  not  author<- 
ized  the  sale  of  all  the  rolling  stock,  but  only  of  the  forty  box  cars;  that  they 
held  tbe  equity  of  redemption  in  the  remainder  of  the  roiling  stock,  and  that 
the  earnings  of  the  road  in  the  hands  of  the  receiver  should  be  applied  to  the 
payment  of  the  eastern  division  mortgage  in  proportion  to  the  earnings  of  that 
division. 

Opinion  by  Mr.  Justicb  Mtlleb. 

The  first  question  raised  by  the  demurrer  relates  to  jurisdiction.  For  the 
purposes  of  this  question  we  are  to  take  the  facts  set  up  by  the  bill  [his  Ilonor 
had  stated  the  main  ones]  and  demurred  to,  as  true,  and  consider  whether  they 
make  a  oase  for  the  jurisdiction  of  tbe  circuit  court  of  the  district  of  Wiscon* 
sin  which  has  become  successor  of  the  district  conrt  in  that  district.  The 
present  suit  grows  immediately  out  of  and  is  a  necessity  which  arises  from  the 
suit  by  Bronson,  Soutter  and  Knapp  to  foreclose  the  Land  Orant  mortgage; 
nader  tbe  decree  in  which  suit  the  western  division  of  the  La  Crosse  &  MiU 
wankee  road  was  sold,  and  also  all  the  rolling  stock  of  the  company  belonging 
to  both  divisions  to  the  Milwaukee  &  St  Paul  Hallway  Company.  The  present 
suit  IS  really  a  continuation  of  that  one.  The  rights  of  the  parties  depend 
upon  the  construction  which  is  plaoed  upon  the  acts  of  the  court  in  it;  and  tbe 
present  bill  is  necessary  in  order  to  have  a  declaration  of  what  was  intended 
by  the  orders  and  decrees  made  in  that  suit,  and  to  enforce  the  rights  which 
were  established  by  it.  The  road  and  rolling  stock  which  are  the  anbject- 
raatter  of  this  controversy  were  plaoed  in  the  hands  of  a  receiver  in  the  prog- 
ress of  that  snit;  and  he  was  in  possession  of  the  rolling  stook  when,  by  an 
order  of  the  district  court,  made  June  13,  1863,  in  that  suit,  and  a  similar  order 
of  tbe  same  date  in  another  suit,  it  was  all  delivered  to  the  Milwaukee  &  St* 
Paul  Railway  Company. 
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§  1 3 1 5,  Federal  court  has  jurisdiction  of  suits  with  a  receiver  of  such  oourL 
At  the  last  term  of  this  court  (Bronson  v.  La  Crosse  R  Co.,  1  WalL,  405), 
we  decided  that  by  the  act  creating  the  circuit  court  for  the  district  of  Wisconsin 
the  district  court  lost  its  power  to  make  such  orders  and  that  they  were  void. 
The  consequence  of  this  ruling  is,  that,  in  contemplation  of  law,  this  property 
is  still  in  the  hands  of  the  receiver  of  the  court.  If  in  the  hands  of  the  re- 
ceiver of  the  circuit  court,  nothing  can  be  plainer  than  that  any  litigation  for  its 
possession  must  take  place  in  that  court  without  regard  to  the  citizenship  of  the 
parties.  Freeman  v.  Howe,  24  How.,  460.  If  it  has  been  taken  illegally  from 
the  custody  of  the  receiver  it  is  equally  clear  that  the  court  has  not  lost  thereby 
the  jurisdiction  over  the  property,  or  the  right  to  determine  where  it  shall  go, 
so  far  as  that  right  is  involved  in  that  suit.  This  is  the  very  object  of  this 
bill,  and  it  is  rendered  all  the  more  necessary  by  that  which  the  court  has  done, 
as  well  as  that  which  it  has  failed  to  do.  In  the  case  of  Randall  v.  Howard, 
2  Black,  585  (§§  1075-76,  supra\  these  principles  are  fully  stated  as  applicable 
to  a  proceeding  in  a  state  court,  and  are  given  as  reasons  why  the  federal  court 
would  not  Interfere;  although  the  parties  had  the  right,  so  far  as  citizenship 
could  fr\YQ  it,  to  litigate  in  the  courts  of  the  United  States. 

§  1 3 1 6,  BiU  in  equity  to  aeoertmin  true  construction  of  decree  is  supplemental. 
It  is  objected  that  the  present  bill  is  called  a  supplemental  bill,  and  is  brought 
by  a  defendant  in  the  original  suit,  which  is  said  to  be  a  violation  of  the  rules 
of  equity  pleading;  and  that  the  subject-matter,  and  the  new  parties  made  by 
the  bill,  are  not  such  as  can  properly  be  brought  before  the  court  by  that  class 
of  bills.  But  we  think  that  the  question  is  not  whether  the  proceeding  is  sup- 
plemental and  ancillary  or  is  independent  and  original,  in  the  sense  of  the  rules 
of  equity  pleading,  but  whether  it  is  supplemental  and  ancillary  or  is  to  be 
considered  entirely  new  and  original,  in  the  sense  which  this  court  has 
sanctioned  with  reference  to  the  line  which  divides  the  jurisdiction  of  the  federal 
courts  from  that  of  the  state  courts.  No  one,  far  instance,  would  hesitate  to 
say,  that,  according  to  the  English  chancery  practice,  a  bill  to  enjoin  a  judg- 
ment at  law  is  an  original  bill  in  the  chancery  sense  of  the  word.  Yet  this 
court  has  decided  many  times  that  when  a  bill  is  filed  in  the  circuit  court  to 
enjoin  a  judgment  of  that  court,  it  is  not  to  be  considered  as  an  original  bill, 
but  as  a  continuation  of  the  proceeding  at  law;  so  much  so,  that  the  court  will 
proceed  in  the  injunction  suit  without  actual  service  of  subpoena  on  the  defend- 
ant, and  though  he  be  a  citizen  of  another  state,  if  he  were  a  party  to  the 
judgment  at  law.  The  case  bafore  us  is  analogous.  An  unjust  advantage  has 
been  obtained  by  one  party  over  another  by  a  perversion  and  abuse  of  the 
orders  of  the  court,  and  the  party  injured  comes  now  to  the  same  court  to 
have  this  abuse  corrected  and  to  carry  into  effect  the  real  intention  and  decree 
of  the  court,  and  that  while  the  property  which  is  the  subject  of  contest  is 
still  within  the  control  of  the  court  and  subject  to  its  order. 

§  1317.  Purchaser  at  sah  under  decree  becomes  quoad  hoc  a  party  to  the  suit 
and  suhject  to  tlie  jurisdiction  of  the  court 

It  is  objected  that  Pratt  and  White  and  the  Milwaukee  &  St.  Paul  Railway 
Company  were  not  parties  to  that  suit,  and  cannot,  therefore,  be  compelled  to 
yield  their  right  to  litigate  with  a  citizen  of  Wisconsin  in  the  courts  of  that 
state.  Pratt  and  White  are  mere  nominal  parties,  who  were  the  agents  and 
attorneys  of  the  corporators  composing  the  Milwaukee  &  St.  Paul  Railway 
Company,  and  purchased  the  property  at  the  marshal's  sale  for  them.  They 
and  the  company  may  both  be  considered  as  purchasers  at  that  sale;  and  it  is  in 
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their  character  of  purchasers,  and  on  account  of  the  possession  which  they  ob- 
tained on  petition  of  the  company,  and  the  rights  they  claim  under  that  pur- 
chase, that  they  are  now  brought  before  the  court.  If  the  court  has  jurisdiction  of 
the  matters  growing  out  of  that  sale  and  order  of  possession,  as  we  have  already 
shown  that  it  has,  then  it  has  jurisdiction  to  that  extent  of  these  parties,  with- 
out regard  to  their  citizenship.  It  would,  indeed,  be  very  strange  if  these 
parties  can  come  into  court  by  a  petition  and  get  possession  of  that  which  was 
the  subject  of  litigation,  and  then  when  the  wrong  they  have  done  by  that 
proceeding  is  to  be  corrected' they  shall  be  permitted  to  escape  by  denying  that 
they  were  parties  to  the  suit.  In  the  case  of  Blossom  v.  Milwaukee,  etc^  B.  Co., 
1  Wall.,  655,  this  matter  was  fully  discussed,  and  it  was  there  held  that  a  piuv 
chaser  or  bidder  at  a  master^s  sale  subjected  himself  quoad  hoc  to  the  jurisdic- 
tion of  the  court,  and  became  so  far  a  party  to  the  suit  by  the  mere  act  of 
making  a  bid  that  he  could  appeal  from  any  subsequent  order  of  the  court 
affecting  his  interest.  De  la  Plaine  v.  Lawrence,  10  Paige,  602;  Calvert  on 
Parties  to  Suits  in  Equity,  pp.  51,  58,  and  note  to  p.  6L  The  objection  to  the 
jurisdiction  must  therefore  be  overruled. 

§  1318.  Rolling  stock  of  railroad  may  become  appurtenant  to  a  partictdar 
division  of  road. 

We  next  proceed  to  inquire  whether  the  bill  makes  a  case  calling  for  relief. 
This  involves  the  consideration  of  the  mortgage  of  complainants  in  the  origi- 
nal suit,  and  of  several  orders  and  decrees  of  the  district  court,  all  of  which 
are  the  subject  of  conflicting  constructions  by  the  parties  and  their  counsel. 

In  reference  to  the  road-bed  which  is  covered  by  these  various  mortgages, 
there  is  no  diversity  of  opinion,  but  in  reference  to  the  rolling  stock,  it  is  con- 
tended by  appellees  that  these  several  mortgages  were  successive  liens  on  all 
the  rolling  stock  of  the  company,  and  by  appellant  that  they  are  liens  only  on 
the  rolling  stock  belonging  to,  or  in  some  way  identified  with,  that  part  of  the 
road  included  in  each  mortgage  respectively.  At  first  blush  it  would  seem 
that  in  a  road  used  continuously  as  one  road,  there  could  be  no  such  definite 
relation  between  any  particular  division  of  the  road  and  any  particular  portion 
of  the  stock.  But  as  it  was  competent  for  the  company  which  owned  all  the 
road  and  all  the  stock  to  assign  certain  stock  to  one  division,  and  certain  other 
stock  to  the  other  division,  when  the  roads  were  divided  for  the  purpose  of 
making  mortgages,  we  cannot  assume  as  a  fact  that  there  was  no  such  allot- 
ment of  the  rolling  stock;  but  must  look  to  the  language  of  the  mortgages 
themselves  to  see  if  any  such  intention  is  expressed.  If  it  is  not,  then  obvi- 
ously the  other  view  prevails,  and  the  mortgages  are  successive  liens  on  the 
whole  stock.  The  language  in  the  descriptive  part  of  the  Palmer  mortgage, 
and  that  in  the  corresponding  part  of  the  mortgage  on  the  western  division, 
when  considered  in  reference  to  the  rolling  stock  alone,  may  not  be  free  from 
doubt  as  to  its  construction.  But  when  we  consider  it  in  reference  to  the  clear 
purpose  of  the  parties  to  make  the  mortgages  distinct,  and  different  as  to  every- 
thing else  conveyed  by  them,  we  conclude  that  it  was  intended  that  the  rolling 
stock  covered  by  each  mortgage  was  that  which  was  properly  appurtenant  to 
each  particular  division  of  the  road. 

It  is  not  so  important  that  we  be  right  in  this,  however,  as  we  are  satisfied 
that  the  district  court  in  the  foreclosure  suit  decided  this  question;  and  as  that 
decision  is  in  full  force  and  unreversed,  it  must  conclude  the  parties  to  the 
present  suit,  all  of  whom  claim  under  the  decree  of  the  court.  The  complain- 
ants in  the  original  foreclosure  suit  mado  defendants  of  all  the  judgment  cred- 
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iiors  of  the  company  who  had  liens  sabseqaent  to  tbemsalves,  and  made  the 
Milwaukee  &  Minaesota  Company  defendant,  who  held  under  the  subsequent 
mortgage  to  Barnes,  with  a  view  to  cut  off  their  equity  of  redemption;  but 
they  did  not  make  defendants  of  Bronson  and  Soutter,  who  held  a  subsequent 
mortgage  on  the  eastern  division,  and  a  subsequent  lien  on  the  rolling  stock, 
which  complainants  would  also  desire  to  extinguish,  if  they  had  believed  it 
covered  the  same  rolling  stock  which  theirs  did.  By  omitting  these  mortgagees 
they  .show  their  own  construction  that  their  mortgage,  and  that  of  Bronson 
and  Soutter,  did  not  cover  the  same  stock,  which  could  only  be  because  it 
was  appurtenant  to  the  eastern  division. 

About  the  time  that  foreclosure  suit  was  commenced,  a  suit  was  instituted  in 
the  same  court  to  foreclose  the  second  or  Bronson  and  Soutter  mortgage  on 
the  eastern  division;  but  the  holders  of  the  Palmer  mortgage  were  not  made 
defendants  to  either  suit.  The  two  suits  progressed^rtj9a«9u  to  a  fina)^  de- 
cree; but  while  the  western  division  went  to  sale,  an  appeal  stayed  proceedings 
in  the  eastern  division  case,  and  no  sale  has  yet  been  made  under  that  decree. 
Yery  shortly  after  these  suits  were  commenced  the  court  made  an  order  of 
reference  in  each  of  them  to  masters  in  chancery,  who  were  the  same  masters 
in  both  cases.  These  references  were  for  the  purpose  of  ascertaining  the 
amounts  due  on  the  bonds,  the  amounts  due  certain  judgment  creditors,  and 
the  amount  of  rolling  stock  on  the  whole  road,  and  the  amount  included  ia 
each  mortgage.  The  language  of  the  order  of  reference  on  this  latter  point  in 
the  original  suit  in  this  case  is  as  follows:  ^^  And  it  is  further  ordered  that 
said  musters  ascertain  and  report  the  whole  amount  of  rolling  stock  on  the 
road,  and  that  they  specify  the  quantity  thereof  that  is  covered  by  this  mort- 
gage, also  in  the  first  and  second  mortgages  respectively." 

The  reference  in  the  other  case  is  in  language  almost  identlcaL  Now  it  is 
argtied  that  the  object  of  this  order  was  to  ascertain  and  settle  the  priorities 
between  these  different  mortgages.  No  such  inference  can  be  made  from  its 
language,  for  it  says  nothing  about  priorities  in  date,  or  superiority  of  lien. 
There  was  no  occasion  or  reason  for  ascertaining  those  priorities  in  that  suit, 
for  the  respective  parties  were  not  bofora  the  court,  and  could  not  be  bound  by 
its  decree.  It  would  not  even  bind  complainants,  because  there  would  be  no 
mutuality  in  the  estoppel.  It  is  an  impeachment  of  the  legal  attainments  of 
the  court  and  of  the  counsel  to  suppose  that  they  would  make  a  reference  to  a 
master  to  ascertain  a  fact  which  could  have  no  influence  on  the  suit,  and,  if 
passed  upon  by  the  court,  could  affect  nobody's  interest  in  the  slightest  degree. 
But  the  language  of  the  order  clearly  implies  a  different  thing.  The  object  is 
to  ascertain  what  is  covered  by  one  mortgage  to  the  exclusion  of  the  other;  an 
object  which  had  manifest  pertinency  to  the  duty  which  the  court  was  called 
upon  to  discharge.  The  judge  who  made  these  orders  delivered  an  opinion  at 
the  trial,  in  which  he  decides  that  the  rolling  stock  of  a  railroad  is  a  fixture; 
and  if  we  suppose  him  to  have  considered  that  which  was  mortgaged  to  Palmer 
and  to  Bronson  and  Soutter  as  a  fixture  on  the  eastern  division,  and  that  which 
was  mortgaged  to  Bronson,  Soutter  and  Knapp  as  a  fixture  on  the  western 
division,  we  have  a  clear  idea  of  what  he  wished  to  ascertain,  in  view  of  the 
decrees  he  was  to  make  in  the  two  suits. 

We  have  next  the  report  of  the  masters  on  this  subject,  which  is  as  follows: 
^  We  have  also  ascertained  the  whole  amount  of  rolling  stock  on  the  whole 
road  at  the  cost  price.  The  amount  thereof  was,  at  the  date  of  the  filing  of 
the  bill  of  complaint  in  this  cause,  $569,685.78,  and  an  additional  amoant  of 
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$58,600  has  been  parobased  since  the  filing  of  the  bill  of  complaint,  making 
the  whole  amoant  $623,235.78.  And  wo  have  ascertained,  and  do  further 
report,  that  of  the  said  rolling  stock,  forty  box  cars,  amounting,  at  the  cost 
price  thereof,  to  $31,979.64,  and  numbered  830,  eta  [giving  the  nambers]^  are 
covered  by  and  included  in  the  mortgage  executed  to  the  complainants  as  set 
forth  in  the  bill  of  complaint  in  this  cause^  the  said  cars  having  been  purchased, 
and  by  the  proceeds  of  a  portion  of  the  bonds  to  which  this  mortgage  is  collat- 
eral; and  all  the  remainder  of  the  said  rolling  stock  is  covered  by  and  included 
in  the  first  mortgage  upon  the  said  railroad,  and  in  the  mortgage  upon  the  said 
railroad  executed  to  G.  C.  Bronson  and  J.  T.  Boulter,  and  bearing  date  on  the 
17th  day  of  August,  A.  D.  1867." 

In  the  foreclosure  suit  of  the  eastern  division,  these  same  masters  reported  on 
the  same  day :  *^  We  have  ascertained,  and  do  further  report,  that  of  said  roll- 
ing stock,  forty  box  cars,  amounting,  at  cost  price  thereof,  to  $31,979.64,  and 
numbered  330,  etc.,  are  covered  by  and  included  in  the  mortgage  of  Bronson, 
Soutter  and  Enapp,  and  no  other;  ^  and  then  adds,  that  the  remaining  rolling 
stock  is  covered  by  the  mortgage  to  Palmer,  and  to  Bronson  and  Soutter;  that 
iSy  the  mortgage  on  the  eastern  division. 

It  is  impossible  in  examining  these  reports  to  doubt  that  the  commissioners 
understood  that  they  were  directed  to  ascertain  what  rolling  stock  was  covered 
by  each  mortgage,  in  order  that  only  such  might  be  sold  under  tbe  decree  Iti 
that  case,  and  that  they  reported  that,  of  all  the  rolling  stock  on  the  road,  forty 
box  oars  alone  were  subject  to  the  mortgage  in  the  present  case,  and  that  all 
tbe  other  stock  was  subject  to  the  mortgage  in  the  other  suit.  At  all  events^ 
tbey  were  directed  to  ascertain  what  was  subject  to  the  mortgage  in  this  suit, 
and  they  reported  the  forty  box  cars  and  did  not  report  any  more.  This  rauah 
is  beyond  dispute  from  the  language  of  the  report  in  this  case.  Counsel  for 
complainant  excepted  to  this  report.  His  fourth  exceptbn  is  that,  instead  of 
certifying  as  they  did,  the  masters  should  have  reported,  ^'  That  all  the  rolling 
stock  on  said  road  was  covered  by  and  included  in  the  mortgage  given  to  said 
complainants,  and  described  in  their  bill  of  complaint  in  this  cause,  and  that 
said  mortgage  was  a  first  and  prior  lien  on  said  rolling  stock,  superior  to  all 
other  liens." 

This  exception  was  overruled  by  tbe  court,  and  the  report  of  the  masters 
confirmed  so  far  as  this  branch  of  the  subject  is  concerned.  We  regard 
this  as  a  judicial  decision  that  oomplatnant^s  mortgage  did  not  cover  the  rolU 
ing  stock,  which  was  covered  by  the  previous  mortgage  to  Palmer,  and  that  it 
only  covered  the  forty  box  cara  and  such  proportion  of  the  rolling  stock  pur- 
chased by  the  receiver  sjs  the  net  earnings  of  the  western  division  bears  to 
the  net  earnings  of  the  eastern  division.  This  order,  modifying  and  confirm- 
lag  tbe  report  of  the  masters,  settled  the  rights  of  the  parties,  and  by  that  de- 
cision they  must  stand  until  it  is  reversed  on  appeal  or  set  aside  by  some  direct 
prooeeding  for  that  purpose. 

The  final  decree  ordering  the  sale  proceeds  upon  the  same  view  of  the  rights 
of  the  parties.  After  ordering  a  sale  of  the  property  mortgaged,  and  copying 
the  language  given  in  the  mortgage  as  descriptive  of  what  was  mortgaged,  the 
decree  adda:  "With  forty  box  cars,  eta,  and  such  portion  or  share  of  the  roll- 
ing stock  purchased  and  procured  by  the  receiver,  costing  $147,942.63,  as  the 
net  revenues  of  the  portion  of  the  road  covered  by  this  mortgage  bears  to  the 
balance  or  other  end  of  the  road,  since  the  appointment  of  the  receiver.  The 
remaining  rolling  stock  i»  subject  to  a  prior  mortgage."    That  is  to  say,  having 
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decided  that  what  is  covered  by  the  other  two  mortgages  is  not  covered  by 
this,  it  is  not  subject  to  sale  in  this  suit.  The  marshal,  however,  who  was 
directed  to  make  the  sale  instead  of  a  master  commissioner,  did  sell  all  the 
rolling  stock,  and  that  sale  was  confirmed  by  the  order  of  the  district  court  of 
May  5,  1863. 

§  1 3 1  !!•  A  sale  hy  marshal^  unauthorized  by  decree^  is  not  refidered  valid  by 
subsequent  confirmation. 

It  is  too  clear  for  argument  that  a  sale  by  the  marshal,  unauthorized  by  the 
decree,  is  without  any  validity.  Does  the  order  of  the  court  confirming  the 
sale  make  it  valid?  Upon  principle,  the  question  is  by  no  means  free  from 
difficulty.  We  are  clear  that  a  sale  without  a  decree  to  sustain  it  would  be  a 
nullity,  and  we  doubt  if  a  court  can  make  it  valid  by  a  mere  general  order  of 
confirmation.  If,  however,  an  issue  had  been  made,  by  exceptions  or  other 
proper  pleading,  as  to  the  question  whether  any  particular  piece  of  property 
had  been  included  in  the  decree  or  order  of  sale^  and  the  court  had  decided 
that  it  was  so  included,  it  might  be  an  adjudication  upon  the  construction  of 
the  decree  which  would  bind  the  parties.  Nothing  of  the  kind  occurred  here. 
There  is  every  reason,  on  the  contrar}^  to  believe  that  the  court  had  no  sus- 
picion that  the  marshal  had  sold  more  than  the  decree  authorized. 

On  the  7th  day  of  May,  two  days  after  the  order  of  confirmation,  the  Mil- 
waukee &  St.  Paul  Eailway  Company  presented  their  petition  for  the  discharge 
of  the  receiver,  and  for  possession  of  the  property  which  they  had  pur- 
chased. The  court  thereupon  made  an  order  "  that  the  receiver  deliver  over  to 
said  Milwaukee  &  St.  Paul  Railway  Company  the  said  road  and  appurte- 
nances between  Portage  City  and  La  Crosse,  and  the  rolling  stock  and  property 
specially  described  in  the  decree?^  The  only  rolling  stock  specially  described  in 
the  decree  was  the  forty  box  cars  and  the  proportion  of  stock  purchased 
by  the  receiver.  The  fact  that  this  was  ordered  to  be  delivered  to  the 
purchasers,  and  no  more,  is  almost  conclusive  of  two  things:  first,  that  the 
judge  understood  his  decree  and  previous  rulings  as  we  have  interpreted 
them;  and  second,  that  he  had  no  idea  that  he  had  confirmed  a  sale  of  all 
the  rolling  stock  on  the  road,  to  the  purchasers  at  the  sale.  It  is  true  that  over 
a  month  later  he  ordered  the  eastern  division  of  the  road  and  the  remainder 
of  the  rolling  stock  into  the  possession  of  the  same  company.  But  this  was 
done  to  enable  them  to  run  the  whole  road  as  a  through  route,  on  the  principle 
of  public  policy,  and  that  it  was  better  for  all  parties  concerned.  This  bo  de- 
clared in  an  opmion  delivered  at  the  time,  and  it  is  substantially  indicated  in 
the  orders  themselves.  In  the  light  of  these  facts,  we  cannot  give  to  the  order 
of  confirmation  in  this  case  the  effect  of  making  valid  the  marshal's  sale,  how- 
ever the  rule  might  be  on  that  subject  in  other  cases.  But  we  do  not  mean  to 
intimate  that  in  any  case  a  sale  by  a  marshal,  or  master  in  chancery,  can  be 
valid,  when  there  is  no  decree  to  support  it.  Cases  in  this  court  (Shriver  v, 
Lynn,  2  How.,  43;  Gray  v.  Brignardello,  1  Wall.,  627)  would  seem  to  decide 
that  it  cannot.  The  order  of  June  12,  1863,  delivering  possession  of  this  prop- 
erty to  the  Milwaukee  &  St.  Paul  Railway  Company,  has  been  declared  by 
this  court  to  be  void  for  want  of  jurisdiction,  and  has  been  set  aside  by  the 
court  which  made  it.  It  therefore  affords  no  support  to  defendants  in  this 
claim  to  the  rolling  stock  in  dispute. 

We  have  thus  examined  with  care  and  patience  the  mortgage,  and  the  various 
orders  and  decrees  of  the  district  court,  on  which  the  claim  of  the  Milwaukee 
&  St.  Paul  Railway  Company  to  the  ownership  of  this  property  depends. 
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There  is  in  all  of  them  some  want  of  clearness  and  precision,  including  the 
mortgage  itself.  Before  the  court  ordered  the  sale,  it  should  have  made  clear 
all  these  ambiguities.  It  evidently  attempted  to  do  so,  and,  we  think,  if  it  has 
not  in  all  cases  effected  that  purpose  fully,  it  has  furnished  the  criteria  by  which 
it  can  be  done.  And,  although  the  language  of  its  orders  is  not  always  free 
from  doubt,  we  have  been  able  to  satisfy  ourselves  of  the  court's  intentions. 
The  title  of  appellant  is  clear  on  the  record,  unless  it  has  been  divested  by 
these  proceedings.  We  think  that  they  do  not  confer  title  to  the  rolling  stock 
on  the  Milwaukee  &  St.  Paul  Railway  Company,  nor  divest  the  appallant,  ex- 
cept as  to  the  forty  box  cars,  and  the  proportion  of  the  stock  purchased  by  the 
receiver,  which  the  net  earnings  of  the  western  division  bore  to  the  net  earn- 
ings of  the  eastern  division,  and  that  they  also  decide  that  the  mortgage 
under  which  they  claim  did  not  include  any  more. 

Order  of  the  circuit  court  sustaining  the  demurrer  to  complainants*  bill,  and 
the  decree  of  the  court  dismissing  it,  reversed,  and  the  case  remanded  to  that 
court  for  further  proceedings  not  inconsistent  with  this  opinion. 

Dissenting  opinion  by  Mb.  Justiob  I^elson,  Justioes  Clifford  and  Fikld 
concurring. 

The  complainants  in  this  bill,  who  set  up  a  right  to  the  equity  of  redemp- 
tion in  the  Bronson  and  Soutter  mortgage,  insist  that  the  whole  of  the  rolling 
stock  on  the  old  La  Crosse  &  Milwaukee  road,  with  a  trifling  exception,  is 
subject  to  the  lien  of  this  mortgage  on  the  eastern  division,  the  foreclosure  of 
which  is  pending;  and  that  a  proper  allowance  of  rent  for  the  use  of  it  on  the 
western  division  should  be  made,  and  the  avails  applied  to  the  interest  due  on 
the  mortgage;  and  further,  that  the  question  involved  was  litigated  and  so  de- 
cided in  the  foreclosure  suit  on  the  mortgage  of  the  western  division. 

We  have  looked  into  the  position  of  the  counsel  for  the  complainants,  and 
have  come  to  the  conclusion  that  it  is  not  maintained.  For  aught  that  appears, 
all  the  rolling  stock  of  the  old  company  was  purchased  by  it  for  the  use  and 
benefit  of  the  whole  of  the  road,  out  of  the  common  funds  of  the  company, 
and  a  lien  was  given  upon  it  in  each  and  all  of  the  mortgages  of  that  company 
on  the  two  divisions,  the  eastern  and  western,  and  also  upon  it  in  the  mort- 
gage of  the  whole  road  to  the  complainants.  These  liens  would  take  effect  as 
matters  of  law  according  to  priority.  Any  other  disposition  of  them  would 
be  unjust  and  in  violation  of  good  faith  to  the  bondholders,  for  the  security  of 
the  payment  of  whose  bonds  the  mortgages  were  given.  The  district  court, 
however,  seems  to  have  entertained  the  idea  that  any  of  the  rolling  stock  pur- 
chased by  the  proceeds  of  the  bonds  of  a  particular  mortgage  should  be 
exclusively  subject  to  the  lien  of  that  mortgage,  and  made  a  reference  for  this 
purpose;  and  on  the  coming  in  of  the  report,  acting  upon  this  idea,  decided 
that  some  forty  box  cars  purchased  by  the  proceeds  of  the  bonds  of  the  first 
mortgage  on  the  western  division  should  be  sold  and  the  proceeds  applied  ex- 
clusively to  this  mortgage,  and  that  all  the  rest  of  the  rolling  stock  on  the  road 
(meaning  the  whole  road),  when  the  receiver  was  appointed,  was  covered 
by  the  first  mortgage  of  the  road  from  Milwaukee  to  Portage  (meaning  the 
Palmer  mortgage),  and  all  purchased  since  the  appointment  of  the  receiver  be 
applied  to  this  first  mortgage,  and  the  mortgage  m  the  bill  of  foreclosure,  in  the 
proportion  therein  mentioned. 

The  decree  of  foreclosure,  after  describing  the  property  to  be  sold,  and  par- 
ticularly the  forty  box  cars  and  the  share  of  the  stock  purchased  since  the 
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appointment  of  tbe  receiver,  adds:  "The  remaining  rolling  stock  is  sabjeot  to 
prior  mortgages."  In  the  report  of  tbe  sale  by  tbe  marshal  be  states  that  he 
sold  of  the  rolling  stock  the  forty  box  oars^  and  the  share  of  tbe  stock  pur- 
chased since  tbe  receiver  was  appointed,  free  and  clear  of  all  incambranoes; 
but  tbe  remainder  of  the  rolling  stock  was  sold,  subject  to  tbe  iiea  of  mort- 
gages prior  in  date  to  the  mortgage  under  which  the  sale  was  made.  This  re- 
port of  the  sale  by  tbe  marshal  was  excepted  to,  but  after  argument  tbe  excep- 
tions were  overruled  and  the  sale  confirmed,  and  although  the  complainants 
hero  were  party  defendants  in  that  suit  of  foreclosure,  no  appeal  was  taken  from 
tbe  decree  of  confirmation.  Blossom  v.  Milwaukee,  eta,  B.  Oo.>  1  Wall.,  655-7. 
We  are  of  opinion,  therefore,  that  the  question  as  to  tbe  ownership  or  the  liens 
upon  the  rolling  stock  in  question  were  not  adjudicated  by  tbe  court  below  in 
the  foreclosure  suit  on  the  mortgage  upon  tbe  western  division,  and  that  tbe 
question  is  open  for  this  court  to  determine. 

We  agree  that  the  rolling  stock  upon  this  road  co^rered  by  tbe  several  mort- 
gages, and  as  respects  any  other  valid  liens  upon  tbe  sarae,  is  inseparably  con- 
nected with  the  road ;  in  other  words,  is  in  technical  language  a  fixture  to  the 
road,  so  far  as  in  its  nature  and  use  it  can  be  called  a  fixture.  But  it  is  a  fixt- 
ure extending  over  the  entire  track  of  the  road  from  Milwaukee  to  La  Orosse. 
It  IS  not  a  fixture  upon  any  particular  division  or  portion,  but  attaches  to  every 
part  and  portion.  It  was  purchased,  as  we  have  before  said,  for  aught  that 
appears,  by  tbe  common  funds  of  tbe  old  La  Crosse  &  Milwaukee  Company, 
and  which  were  derived  from  its  various  resources  —  subscriptions  of  stock, 
s^le  of  bonds  secured  by  mortgages,  earnings  of  the  road  after  a  part  or  the 
whole  line  was  fitted  for  tbe  running  of  the  oars;  and  the  mortgages  or  other 
incumbrances  on  the  road  made  by  tbe  old  corapanj^  whether  on  a  portion  or 
on  the  whole  line^  take  effect  according  to  the  priority  of  lien.  These  liens, 
so  far  as  respects  the  rolling  or  moving  stock,  attach  to  them  a  right  to  have 
the  cars  run  upon  tbe  road,  upon  its  entire  line,  as  the  value  of  tbe  lien  depends 
upon  this  use  of  the  property.  The  lien  was  acquired  in  contemplation  of  this 
use,  for  without  it  a  mortgagee  or  lienholder  of  the  eommoiiest  observation 
must  have,  seen  tbe  security  would  be  next  to  worthless^  The  great  value  of 
the  road  and  rolling  stock,  as  a  security,  consists  in  the  iise  and  operation  of  the 
Bame  as  a  railroad  line  in  the  carriage  of  passengers  and  freight;  it  is  tbe  com- 
bined use  maintained  and  enforced  that  enables  the  lien  creditor  to  realize  the 
4Becurity  contemplated  when  the  credit  was  given. 

Our  conclusion,  therefore,  is,  that  tbe  mortgagees  of  the  eastern  line  have 
by  virtue  of  tbe  liens  of  their  mortgages  such  an  interest  in  tbe  rolling  stock  as 
to  entitle  them  to  the  appropriate  use  of  it  in  running  the  road  for  the  carriage 
of  passengers  and  freight;  and  that  the  Milwaukee  &  St.  Paul  Company,  by 
reason  of  their  title  under  the  mortgage  foreclosed  on  tbe  western  division,  ac- 
quired tbe  same  right;  and  also  that  the  complainants,  bj'^  virtue  of  their  title 
under  the  mortgage  foreclosed,  acquired  a  similar  right,  and  that  neither  bas 
acquired  an  exclusive  right  or  title  to  any  portion  of  the  rolling  stocL  We 
say  nothing  as  to  tbe  persons  or  parties  who  may  be  entitled  to  liens  on  their 
property,  as  these  questions  are  not  before  us;  nor  the  evidence  that  would 
enable  us  to  determine  the  same,  nor  could  they  be  determined  under  this  bill. 
Our  conclusion  is  that  tbe  decree  below  should  be  affirmed. 
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FARMERS'  LOAN  &  TRUST  COMPANY  v.  ST.  JOSEPH  &  DENVER  CITY  RAILROAD 

COMPANY. 

(arcuit  Court  for  KansaB:  8  Dillon,  412,  418.    1875.) 

Statement  of  Facts. —  Bill  to  foreclose.  The  plaintiffs  were  trustees  in  a 
railway  mortgage.  The  mortgage  covered  the  rolling  stock  and  other  property 
appertaining  to  the  railroad.  It  was  duly  recorded  as  a  real  estate  mortgage, 
but  not  as  a  chattel  mortgage,  as  the  latter,  to  be  valid,  are  required  to  be  by 
the  Kansas  laws.  The  question  was  whether  the  above  mortgage  was  valid  as 
against  certain  judgment  creditors  who  levied  on  the  rolling  stock. 

§  1320,  A  mortgage  of  a  railroad  with  its  rolling  stock  need  not  he  recorded 
as  a  chattel  mortgage. 

Opinion  by  Miller,  J. 

After  having  taken  time  to  consider  the  question  involved  in  this  case,  my 
judgment  is  that  it  was  not  necessary,  as  to  the  rolling  stock,  to  record  the  in- 
strument  as  a  chattel  mortgaga  As  to  this  it  is  sufficient,  even  as  to  creditors, 
that  the  mortgage  was  duly  registered  as  a  mortgage  of  real  estate. 

§  132 1.  Boiling  stock  a  part  of  the  road. 

In  my  opinion  rolling  stock  and  other  property,  strictly  and  properly  appur- 
tenant to  the  road,  is  part  of  the  road  and  covered  by  the  mortgage  in  ques- 
tion, which  in  terms  embraces  rolling  stock.  The  cases  are  conflicting  upon 
the  point  as  to  the  nature  of  rolling  stocky  but  considering  the  peculiar  char- 
acter of  a  railroad,  the  true  principle  is  the  one  above  stated.  Under  the  pro- 
visions of  this  mortgage  a  different  principle  would  apply  to  fuel  or  other 
property  personal  in  its  nature,  and  which  is  used,  or  is  such  as  is  commonly 
used,  for  other  than  railway  purposes.  Such  property  would  be  subject  to  the 
levy  and  not  be  held  by  the  mortgage.    Judgment  accordingly. 

Billon,  J.,  concurs. 

g  1822.  After-acquired  rollings  stoei.—  A  mortgage  of  a  railroad  in  operation,  including 
its  entire  property,  future  receipts,  and  property  subsequently  to  be  acquired,  in  equity 
creates  a  mortgage  on  the  property  subsequently  acquired;  and,  therefore,  where  rolling  stock 
of  the  road  subsequently  acquired  was  levied  upon,  a  sale  under  the  execution  was  perpetu- 
ally enjoined.    Coe  v,  Pennock,*  6  Am.  L.  Reg.,  27. 

g  182S.  Chattel  mortgage  statutes  do  not  apply.— Statutory  provisions  in  regard  to  chat- 
tel mortgages  do  not  embrace  mortgages  by  a  railroad  corporation,  in  connection  with  its  real 
tstate  and  franchises,  of  its  personal  property  used  and  appropriated  for  railroad  purposes. 
Hammock  v.  Loan  &  Trust  Ck).,  15  Otto,  77  (§§  1S82-93). 

§  1824.  Boiling  stock  of  separate  divisions.— Where  roUing  stock  was  purchased  by  a 
railroad  company  and  placed  and  used  on  the  entire  line  of  road,  embracing  two  separate 
divisions,  covered  by  separate  mortgages,  as  well  as  by  a  mortgage  of  the  whole  line  of  road, 
and  no  division  of  the  rolling  stock  was  ever  made  between  the  two  divisions,  it  was  held 
that  the  mortgages  operated  upon  all  the  roUing  stock  in  the  order  of  their  dates,  and  that  a 
mortgage  of  one  of  the  divisions,  being  the  oldest,  had  priority  of  lien  upon  the  entire  roU- 
ing slock  of  the  road.    Minnesota  Co.  r.  St.  Paul  Co.,*  6  Wall,  742. 

§1325.  In  Illinois,  rolling  stock  subject  to  execntion.—  A  mortgage  or  deed  of  trust 
given  by  a  raUroad  company  to  secure  its  bonds  includes  all  present  and  after-acquired  prop- 
erty, whether  real  or  personal,  and  is  superior  to  a  judgment  lien  which  afterwards  attaches 
to  such  property.    Scott  v,  Clinton  &  Springfield  R.  Co.,  6  Bias.,  529,  534. 

^  1826.  A  provision  of  the  constitution  of  Illinois,  that  rolling  stock  and  aU  other  movable 
property  belonging  to  a  railroad  company  shaU  be  liable  to  execution  in  the  same  manner  as 
the  personal  property  of  individuals,  does  not  change  the  rule  that  a  mortgage  made  by  a 
ndroad  company  of  aU  its  after-acquired  property  includes  rolling  stock,  if  given  before  the 
rights  of  execution  creditors  attach.    Ihid. 
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SumxARY — Numbering  bonds  does  not  affect  standing  in  case  of  overisstie,  §  1327. —  Pnor- 
ity  of  first  mortgage  bonds  not  issued  when  second  mortgage  is  made,  g§  1328,  1829. —  CoU' 
pons  paid  by  bankers,  not  by  the  railroad  company,  §  1330. —  Oitaranty  of  municipal 
bonds,  g  1331. 

§  1827.  The  numbering  of  bonds  does  not  ordinarily  give  the  holdetsof  the  lower  numbers 
any  preference  over  the  holders  of  the  higher,  when  there  has  been  an  overissue  of  bonda 
beyond  the  amount  provided  for  by  the  mortgage.  All  bona  fide  holders  for  value  stand  upon 
W  same  footing.    Stanton  t?.  Alabama  &  Chattanooga  R.  06.,  §§  1333-1336. 

§  1828.  A  first  mortgage  of  a  railroad  as  against  a  second  mortgage  of  the  same  property 
protects  such  bonds  of  the  corporation  purporting  to  be  second,  by  such  first  mortgage,  as 
have  been  actually  issued  and  are  held  for  value  at  the  time  the  second  mortgage  is  made. 
Such  bonds  held  in  pledge  for  debts  of  the  company  at  the  time  of  making  the  second  mort- 
gage are  prbtefcted.    Qaflin  v.  Itailrokd  Co.,  ?§  1387-1340. 

§  1829.  Bonds  in  the  Itands  of  the  company,  or  which  it  afterwards  takes  up,  are  pro- 
tected as  against  a  second  mortgage  unless  this  mortgage  in  terms  limits  the  lien  of  the  pri<^ 
mortgage  to  bonds  actually  out  at  the  time,  and  provides  against  reissues.    Ibid. 

^  1880.  When  a  railroad  corporation  which  had  previously  paid  its  coupons  at  its  own 
office  directed  the  holders  to  take  the  coupons  to  a  banking  house,  where  they  would  receive 
payment,  and  the  holders  there  received  the  amounts  due  on  the  coupons  and  left  them  in 
the  possession  of  the  bankers,  they  might  properly  presume  that  the  company  was  not  pay- 
ing the  coupons.  On  the  contrary  there  is  a  fair  presumption  that,  when  the  holders  delivered 
the  possession  of  the  coupons,  they  assented  to  a  transfer  of  ownership.  Duncan  v.  Mobile  & 
Ohio  R.  Co.,  §§  1341-1347. 

§  1881.  A  railroad  having  express  authority  -of  law  both  to  issne  its  own  bonds  to  raise 
means  to  construct  and  operate  its  road  and  to  receive  the  bonds  of  cities  and  counties  as  sub- 
scription to  its  stock  may  also  guaranty  such  city  and  county  bonds  for  the  accomplishment 
Of  the  same  enil ;  and  the  fact  of  such  guaranty  being  determined,  stockholders  cannot  deny 
its  validity.    Railroad  Co.  v.  Howard,  g§  1348-1354. 

[Notes.— See  gg  1355-1362.  J 

STANTON  V.  ALABAMA  &  CHATTANOOGA  RAILROAD  COMPANY. 
'(Circuit  Court  for  Alabania:  '2  Woods,  523-^31.    1875.) 

Statement  of  Facts. —  The  bill  in  this  case  was  filed  to  foreclose  a  inortgage 
raade  by  the  railroad  company  to  secure  its  fipdt  mortgage  bonds.  The  mort- 
gao^e  covered  the  entire  t'oad,  tvhich  extehded  from  Chattanooga,  Tennessee, 
to  Meridian,  Mississippi.  The  company  was  a  corporation  of  Alabama,  and  was 
recognized  by  legislation  in  the  states  of  Tennessee,  Georgia  and  Mississippi. 
The  statute  of  Alabama  provided  that  whenever  any  railroad  company  ahoald 
finish  and  equip  twenty  miles  of  road,  the  gdvernor  should  indorse  tts  first 
mortgage  bonds,  at  the  rate  of  $16,000  for  each  mile  of  road.  The  bonds 
secured  by  the  mortgage  purported  to  be  issued  and  indorsed  under  the  above 
law,  and  each  purported  to  be  one  of  a  series  of  numbered  bonds  so  issued. 
The  property  was  sold  pursuant  to  the  decree  of  sale,  and  bid  oflF  by  thi& 
trustees  for  the  benefit  of  the  bondholders.  It  appeared  that  the  length  of  the 
road  justified  the  issue  of  four  thousand  seven  hundred  and  twenty  bonds  of 
$1,000  each,  at  the  rate  of  $16,000  per  mile,  and  that  bonds  to  tbie  number 
of  five  hundred  had  been  issued  in  excess  of  this  amount,  each  indorsed  by 
the  governor.  The  question  is  whether  the  holders  of  the  bonds  issued  in 
excess  of  the  amount  authorized  are  entitled  to  share  in  the  title  to  the  property 
bought  by  the  trustees. 
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Opinion  by  Woone,  J. 

It  is  conceded  that  the  petitioners  «re  holders  of  the  high  nambered  bonds 
for  valae  snd  without  actual  notice  of  any  infirmity  attaching  to  them.  These 
bonds  are  commercial  paper,  and  as  such  are  binding  upon  the  railroad  com- 
pany when  in  the  hancte  of  a  bona  fide  holder  for  value.  Commissioners  of 
Knox  County  v.  Aspinwall,  21  How.,  539;  Woods  v.  Lawrence  County,  1  Black, 
886;  Mercer  County  v.  Haoket,  1  WalL,  95 ;  Gelpcke  v.  Dobuque,  id.,  175; 
Van  Hostrup  v.  Madison  City,  id.,  291;  Meyer  v.  City  of  Muscatine,  id.,  384; 
Marray  v.  Lardner,  2  id.,  110.  (a)  By  the  same  authorities  they  are  equitably 
binding  upon  the  state  by  reason  of  its  indorsement.  Keitber  the  railroad 
company  nor  the  state  enter  into  this  controversy.  The  contention  is  between 
bondholders;  the  parties  who  hold  bonds  bearing  numbers  less  than  4721  in- 
sisting that  tbeir  bonds  only  are  secured  by  the  mortgage,  and  what  they  style 
the  overissae  or  high  numbered  bonds  are  not  secured.  The  claim  of  the  hold- 
ers of  bonds  bearing  numbers  below  4721  is  based  on  two  ^crounds:  Aret, 
because  the  petitioners  holding  -the  high  numbered  bonds  were  put  on  notieeof 
the  faot  that  their  bonds  were  not  Becnred  by  the  mortgage;  and  second,  be- 
cause by  the  very  terms  of  the  mortgage  these  bonds  are  not  secured  by  it; 
tbatniortgHge  declares  what  bonds  it  lis  intended  to  'seouPe,.and  these  bonds 
■re  not  among  them. 

§  1 S88.  The  holder  of  railroad  bonds  isoharffed  with  notice  of  vohai  ngpp^ttra 
mh  his  bonds  or  on  the  mortgage  wourvny  ihmn, 

1.  Were  the  holders  of  'the  overissae  or  high  numbered  bonds  put  on  notice 
of  the  fact  that  the  bonds  they  held  were  in  exoess  Of  what  the  terms  of  the 
mortgage  deed  authorized?  The  power  of  the  railroad  company  to  issue  bonds 
was  unlimited.  It  could  issue  as  many  as  it  chose.  The  bonds  are  tberefope 
bhiding  upon  the  railroad  company.  Were  the 'holders  of  the  bonds  put  upon 
sufficient  notiee  of  the  faets  that  bonds  held  by  them  were  not  seeared  by 
the  mortgage?  The  holders  of  the  bonds  were  .bound  -to  take -notice  of  wtaalt 
was  contained  in  or  indorsed  upon  their  bonds;  they  were  bound >to  takenoticb 
of  what  was  contained  in  their  deed  of  mortgage,  and  of  the  laws  of  the  staiae 
referred  to  in  the  deed  of  mortgage.  iRoyal  British  Bank  u  Turquand,  6  Ell. 
ft  BL,  827.  Upon  a  reference  to  this  mortgage  deed,  the  purchaser  of  bonds 
would  have  learned  that  the  mortgage  was  only  intended  to  •secure  bonds  at 
the  mte  of  $16,000  per  mile.  He  was,  therefore,  bound  to  reasonable  diligenoe 
to  find  out  whether  his  bonds  were  secured  by  the  mortgage  deed  or  not.  ^^ 
a  perusal  of  the  -laws  of  the  state  referred  to  in  the  mortgage,  and  also  upon 
the  face  of  the  bond,  be  would  have  learned  that  the  governor  of  the  state  of 
Alabanm  was  authorized  to  indorse  the  bonds  of  the  railroad  to  the  amount  of 
$16,000  per  mile  of  completed  railroad;  that  the  oath  of  the  president  and 
chief  engineer  of  the  railroad  company  as  to  the  number  of  miles  of  completed 
railroad  was  required  to  be  filed  with  the  governor  as  the  evidence  of  the  faot 
that  8o  many  miles  had  been  completed,  and  that  he  was  authorized  to  act  on 
that  evidence  in  making  bis  indorsement.  By  a  reference  to  the  bonds  they 
would  have  seen  that  the  governor  had  indorsed  them  and  recited  in  his  in- 
dorsement that  be  had  done  so  in  pursuance  of  law;  they  would  have  seen  that 
the  face  of  the  bond  recite  that  it  was  one  of  a  series  of  numbered  bonds, 
issued  in  accordance  with  the  laws  of  the  state  above  recited,  secured  by  the 
indorsement  of  the  governor,  made  in  pursuance  of  the  same  laws,  and  was  a 

(a)  These  cues  are  In  full  under  Bonds.     The  sections  of  the  cases,  in  the  order  hi  which  the  oases  are  cited 
alwfa,flr«aateIl4mB:    H  Ul»*lBi  WS-lMi;  ItfO-lS;  1867-71);  VSMfl\  ttl-fttft;  ISKMS. 
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first  lien  upon  the  railroad  and  other  property  of  the  railroad  company;  and 
they  would  have  seen  that  the  bonds  bore  the  indorsement  of  the  trustees 
named  in  the  mortgage  deed,  to  the  eflfect  that  they  were  the  bonds  described 
in  and  secured  by  the  said  mortgage. 

§  1333.  If  honds  and  mortgage  of  a  railroad  company  satisfy  inquiry  ths 
holder  ia  not  hound  to  look  further. 

So  it  would  seem  that  the  very  bonds  and  mortgage  which  put  the  purchas- 
ers upon  inquiry  lulled  and  satisfied  inquiry.  They  had  the  right  to  presume 
that  the  governor  had  not  violated  his  duty;  that  before  he  indorsed  the  bonds, 
he  had  on  file  the  oath  of  the  president  and  chief  engineer  of  the  railroad 
-company,  that  a  sufiicient  number  of  miles  of  railroad  had  been  completed  to 
authorize  the  indorsement.  Besides  this,  they  had  the  statement  of  the  presi- 
dent and  treasurer  of  the  railroad  company  on  the  face  of  the  bond,  and  of 
the  trustees  for  all  the  bondholders  upon  the  back  of  the  bond,  that  the  bonds 
were  secured  by  the  mortgage.  To  require  the  purchaser  to  go  behind  the  in- 
dorsement of  the  governor,  sustained,  as  they  had  the  right  to  presume,  by  the 
oath  of  the  president  and  chief  engineer  of  the  railroad  company,  and  the 
statement  of  the  railroad  company  itself,  made  by  its  president  and  treasurer, 
and  of  the  trustees  who  were  appointed  to  act  for  ail  the  bondholders,  would 
be  to  require  every  purchaser  of  a  bond  actually  to  measure  the  road  for  him- 
self to  ascertain  its  length.  While,  therefore,  the  mortgage  put  the  purchaser 
upon  inquiry  as  to  the  length  of  the  road,  the  mortgage  itself,  and  the  bonds, 
with  their  statements  and  indorsements,  answered  the  inquiry  in  such  a  way 
as  to  satisfy  the  most  cautious  and  wary. 

§  1334«  There  ia  no  presumption  that  a  bond  of  a  particular  number  was 
sold  first  or  last 

But  suppose  the  purchaser  of  bonds  had  ascertained  the  length  of  the  road 
for  himself  by  actual  measurement,  how  would  that  help  him  to  know  whether 
his  bonds  were  outside  or  inside  the  terms  of  the  mortgage?  The  bonds  all 
bear  the  same  date,  and  fall  due  on  the  same  day.  Bond  number  one  has,  there- 
fore, no  advantage  over  any  other  bond,  and  no  presumptions  are  to  be  indulged 
in  its  favor.  There  is  no  presumption  of  law  that  it  was  issued  first  op  sold 
first.  On  the  contrary,  the  presumption  is  that  all  were  sold  at  the  same  time. 
Practically,  we  know  that  where  a  large  number  of  bonds  are  put  upon  the 
market,  the  high  numbered  bonds  are  just  as  likely  to  be  sold  first  as  the  low 
numbered  bonds.  So  that  if  the  purchaser  should,  before  purchasing,  ascertain 
for  himself  the  precise  length  of  the  road,  he  would  have  no  means  of  ascer- 
taining whether  his  bonds  were  overissue  bonds  or  not.  The  holders  of  the 
five  hundred  bonds  highest  in  number  would  have  precisely  the  same  ground 
to  say  that  the  first  five  hundred  are  overissues  as  the  holders  of  the  five  hun- 
dred have  to  say  this  of  the  last  five  hundred.  I  conclude,  therefore,  that 
while  it  is  true  that  the  mortgage  limits  the  number  of  bonds  to  be  secured 
thereby,  and  the  holder  of  bonds  might  be  required  to  take  notice  of  that  lim- 
itation, there  was  nothing  to  put  him  upon  notice  that  the  limit  thus  fixed  had 
been  exceeded;  on  the  contrary,  that  all  the  presumptions  and  all  the  evidence 
was  that  it  had  not;  nor  if  he  had  ascertained  that  the  limit  had  been  ex- 
ceeded, was  he  bound  to  conclude  from  the  fact  th£et  his  bonds  bore  the  highest 
numbers,  that  they  were  the  overissue  bonds,  rather  than  others. 

§  1335.  Railroad  bonds  are  numbered  for  convenience  of  identification ^  not  to 
indicate  preferences  and  priorities. 

But  secondy  it  is  claimed  that  the  mortgage  was  executed  to  secure  sixteen 
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bonds  of  $1,000  each  to  the  mile,  and  no  more,  and  that  no  larger  number  of 
bonds  can  be  secured  by  it  than  its  terms  authorize;  that  when  the  officers  of 
the  railroad  company  bad  issued  sixteen  bonds  to  the  mile,  they  had  no  power 
to  issue  a  greater  number  to  be  secured  by  that  mortgage,  and  the  overissue  is 
not  secured.  But  the  difficulty  recurs  that  there  is  no  way  of  ascertaining 
which  are  the  overissue  bonds.  The  law  presumes  they  were  all  issued  at  one 
and  the  same  time,  and  the  purchaser  has  the  right  to  act  on  that  presumption. 
The  bonds  are  numbered,  not  for  the  purpose  of  giving  one  number  any  ad- 
vantage over  another,  but  as  a  matter  of  convenience  in  their  registration  and 
identification. 

§  1336.  Where^from  ike  unfaithftdneaa  of  trustees^  there  is  cm  overissue  of 
londs^  the  rule  that  equality  is  equity  is  applied. 

The  case  is  this :  A  mortgage  is  made  to  trustees  to  secure  a  given  number 
of  bonds,  and,  as  a  matter  of  security  to  the  bondholders,  the  trustees  are  re- 
quired to  place  their  certificate  upon  the  bond  to  the  effect  that  it  is  described 
in  and  secured  by  the  mortgage.  The  common  trustees  of  all  the  bondhold- 
ers are  unfaithful,  and  certify  to  a  larger  number  of  bonds  than  were  in- 
tended to  be  secured  by  the  mortgage.  The  result  is  that  all  must  suffer  from 
the  unfaithfulness  of  the  trustees.  But  no  part  of  the  bondholders  can  say 
that  the  loss  shall  fall  exclusively  on  others.  It  is  a  case  for  the  application  of 
the  rule  that  equality  is  equity.  A  second  mortgage  bondholder  would  have 
the  right  to  insist  that  the  first  mortgage  should  only  secure  bonds  to  the  extent 
of  $16,000  per  mile.  But  no  first  mortgage  bondholder  has  the  right  to  say 
that  he  shall  be  paid  in  full  to  the  exclusion  of  others  whose  bonds  purport  to 
be  secured  by  the  same  mortgage,  and  whose  equities  are  equal  to  his. 

The  views  expressed  are  illustrated  by  a  fact  in  this  case.  The  length  of  the 
railroad  constructed  is,  in  fact,  only  two  hundred  and  ninety  miles;  five  miles 
of  the  line  between  Chattanooga  and  Meridian  is  not  the  property  of  this  road, 
bat  is  leased  from  the  Nashville  &  Chattanooga  Eailroad.  So  that,  according 
to  the  mortgage,  the  company  should  have  issued  and  the  governor  indorsed 
only  four  thousand  six  hundred  and  forty  bonds;  yet  it  issued  four  thousand 
seven  hundred  and  twenty  as  for  the  entire  line  between  Chattanooga  and 
Meridian.  There  is,  therefore,  among  the  four  thousand  seven  hundred  and 
twenty  bonds  an  overissue  of  eighty  bonds.  Now  I  ask  what  eighty  bonds 
of  the  four  thousand  seven  hundred  and  twenty  are  to  be  excluded  from  the 
benefit  of  the  mortgage?  There  is  no  rule  by  which  any  can  be  excluded. 
They  must  all  share  j^ro  ra^a  in  the  proceeds  of  the  mortgage  property.  As 
the  proceeds  of  the  property  sold  are  not  sufficient  to  pay  more  than  one-fourth 
of  the  first  mortgage  bonds,  no  second  mortgage  bondholder  is  injured  by  allow- 
ing the  overissue  bonds  to  share  in  the  proceeds,  and  no  first  mortgage  bond- 
holder can  exclude  any  other  from  sharing  in  the  proceeds.  The  result  is  that 
the  prayer  of  petitioners  must  be  granted. 

CLAFLIN  V.  RAILROAD  COMPANY, 
(aicttit  Ck»art  for  South  Carolina:  4  Hughes,  12-40;  8  Federal  Reporter,  llS-140.    1880.) 

Opinion  by  Wafte,  C.  J. 

Statkhient  of  Facts. — This  is  a  suit  in  equity  by  holders  of  bonds  of  the 
South  Carolina  Kailroad  Company,  secured  by  what  is  known  as  the  second 
mortgage,  to  foreclose  that  mortgage  subject  to  the  lien  of  prior  incumbrances. 
It  naturally  divides  itself  into  six  parts,  which,  for  convenience,  will  be  consid- 

501 


9  lata  CONVEYANCES^  RAILROlAtD  HiO^mAGtES. 

et^' sepamtefy*.  Tfaeyara:  1.  The  first  mortgage^  3.  Ttae^ second!; mortage. 
3w  Tbo  syndicate.  4.  The  salea  of  parts  of  the  mortgaged  property.  5.  The 
attachments  in  Georgia*    6.  The- wharf  property. 

I.  As.  to  the  &t9lb  mortgage:  The  original  nameof  the  South  Carolina  Rail- 
ipad  Company  x^as'the  Louisviille,  Cincinnati  &  Charleston  Eailroad  Company. 
In  that  name^  and<  mider  the  anthority  of  an  act  of  the  general  assembly  of 
South  Carolina^  passed:  December  12,  1887,  the  company  issued  bonds^  ptfya^ble 
part  in  London  and  part  in  Charleston^  to  the  amount  of  J6450,000,  W'hioh  fell 
d'ue  January  1,  1866;  The  payment  of.  these  bonds,  principal  and  inteieiit,  was 
guarantied  by  the  state,  and  secured  by  a  statutory  mortgage  to  the  state  on 
all  the  property  and  f^rnds  of  the  company  in  South  Carolina.  The  name  of 
the  company  was  changed  in  1843,  and  thereafter  it  w>a3  known  as  the  South 
Carolina  Railreadi  Company;  Im  1S65  it  became  apparent  that  these  bonds 
eould  not  be  met  at  maUii^ty.  Accordingly  tbc'  general  assembly  of  the  state, 
an  the  2ist  of  December,  1865,  passed  another  act,  petitioned  for  by  the  com- 
pany, authorizing  the  issae^of  other  sterling  bonds  for  the  principal  and  interest 
erf  the- first,  and  to  be  subsliituted  for  them^  As  the  substitution  was  made  the 
new  bonds  vrere  to  be  guarantied  by  the  state,  and  this  guaranty  was  to  have 
tlieefleet  of  contintting  the  original  statutory  mortgage  in  force  the  same  as  if 
no  change  had  been  made.  Some  exchanges  were  effected  under  this  authority, 
but  on  the  whole  the  scheme  waaa  failure. 

In  addition  to  the  bonds  thusi  put  out,  the  company  was  in  debt  for  other 
bonds^  issued  in  Idl^,  amounting  in  all  to.  $175,000,  which  were  to  fall  due, 
gome  on  the  1st  of  January  and  some  on  the  1st  of  October^  lS68i  Under  these 
circumstances,  after^  negotiation  with  the  bondholders,  it  was  ^Meemed  advis* 
able,  for  the  better  securing  of  the  said  debts^  that  all  the  said  bonds  should 
be  delivered  up  and  canceled^  and  new  bonds-  issued  in  substitution  thereof; 
the  payment  of  said  bonds  to  be  secured  by  a  mortgage  to  trustees  of  the  estate, 
real  and.  personal,  of  the  .  .  .  company,  including  therein  all  the  real  and 
personal  property  .  .  .  situate  within  the  limits  of  the  state  of  Georgia, 
and  not  included  in  the  statutory  mortgage  created  by  the  act  of  1837.'^ 
Thereupon  the  company '^resolved  to  execute  its  bonds,  payable  in  London, 
for  an  amount  not  exceeding  in^  the  aggregate  the  sum  of  £543,500,  .  .  . 
to  be  dated  on  the  1st  day  of  January,  A.  D.  1868,  and  to  be|myable  to  bearer, 
with  interest  thereon  at  the>  rate  of  five  per  cent,  per  annum,  payable  semi- 
annually, ...  on  the  presentaliion  of  the  proper  coupons  at  the  office  of 
Messrs.  Dent,  Palmer  &  Compan}^  in  the  city  of  London,  .  .  .  which  said 
bonds  shall  be  substituted  for  the  sterling  bonds  now  outstanding  and  payable  in 
London*"  The  company  also  "  resolved  to  execute  certain  other  bonds,  not  ex- 
ceeding in  the  aggr^ate  the  sum  of  £76,500,  ...  to  be  dated  on  the  1st 
day  of  January,  A.  D.  1-868,  and  to  be  payable  to  bearer,  with  interest  at  the  rate 
of  five  per  cent,  per  annum,  payable  semi-annually,  ...  on  tlje  presentaiion 
of  the  proper  coupons  at  the  office  of  the  .  .  .  Company,  in  the  city  of 
Charleston,  ,  .  which  said  bonds  shall  be  substituted  for  the  sterling  bonds 
.  .  .  payable  in  Charleston."  It  was  also  '^  resolved  to  substitute  for  the 
bonds  issued  in  the  year  1849,  and  payable  in  currency  of  the  United  States, 
...  or  to  apply  to  the  satisfaction  of  said  bonds,  upon  such  terras  as  may  be 
agreed  upon,  the  sterling  bonds  to  be  issued  as  hereinbefore  provided  for,  so  as 
to  retire  all  the  said  bonds  now  payable  in  currency  of  the  United  States."  '^  To 
secure  the  true  and  punctual  payment  of  the  said  bonds,  .  .  .  the  .  .  . 
Company    .    .    •    resolved  to<  pledge  and  mortgage  to  the  ^  trustees  named '  all 
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tbe  seal  estajbe^  wber^ves  situate,  which  is  now  owned  or  may  hereafter  be  ao 
quired  by.  tbe  said  0001  pany,  aAd.ali  the  rolling  stock  aad  other  personal  property 
}is/dd  omeo^ssary  ia  tbe  operating  ot  said  railway.'^  In  accordance  with  this 
schema  bon4s,  Mrith  a  mortg^e.to  secure  them,  to  the  full  amount  of  £620,000^ 
Avere  e^cecoted  by  the  company  and  certified  by  tbe  mortgage  trustees.  Pro- 
xisjtpu  was  made  in.  the  mortgage  for  a  substitution  of  bonds,  ^^  payable  in  law- 
ful nftdney  of  tbe  United  States,  with  interest  not  exceeding  seven  per  cent  per 
anaam^"  £or  tbe  new  sterling  bonds  provided  for,  ^^  upon  terms  to  be  agreed 
upon  by  and  between  said  company  and  the  bondholders,  desiring  such  substi- 
tuuon ; "  but  tbe  pound  sterling,  on  all  payments  of  sterling  bonds,  or  the  in- 
terest thereon  made  in  Charleston,  was/^  to  be  estimated  at  $^.444." 

All  tbe  old  is^es  oi[  bondfi  have  beea  taken  up  by  exchange  or  otherwise 
and  canceled,  except: 

1.  Guarantied  LouisTille,  GiDcinnati  A  Charleston  sterling  bonds £16,050 

Z.  Guarantied  South  Carplio^  aterliog  bQnd3 £8,000 

a  Bonds  of  1849,  Nos.  191,  192,  193 $1,500 

4.  Guarantied  South  Carolina  sterling  bonds,  pledged  to  £.  L.  Trenholm  in  1870. . . .  £5,400 

5.  One  other  bond  of  same  character  (No.  463) £600 

Against  this  the  receiver  now  holds  bonds  originally  put  into  the  hands  of.  the  Lon- 
don agents  for  exc)iang^,  and  which  have  not  been,  used  for  thftt  purpose £24,450 

Currency  bonds  in  the  possession  of  a4d.  owned  by  the  company  when  this  suit  was 

begun |2,000 

It  is  conceded  that  there  are  now  outstanding  in  tbe  hands  of  bona  fide  hold- 
ers and  entitled  to  tbe  benefit  qI  tbe  n^ortgage  security  — 

^rling  bonds £809.5501 

Currency  bonds |1,114,000 

The  same  is  true  of  items  1,  2  and  3  in  the  statement  above  shiowing  the  un- 
retired  bonds  of  the  old  issues. 

It  ia  also  conceded  that  £620,000  was  more  than  the  old  debt.  If  all  the 
old  bonds  had  been  out  wbea  the  new  were  issued,  their  aggregate,  principal  and 
interest,  would  not  have  reached  this  sum.  They  were  npt,  however,  all  out. 
Some  bad  been  taken  up  by  the  company  before  that  time;  and  it  is  apparent 
from  tbe  evidence  that  an  issue  of  the  whole  amount  of  £620,000  would  leave 
a  surplus  of  $400,000  and  more,  after  fully  providing  for  what  were  left.  All 
the  bunds  of  the  new  issue  are  now  out  except  such  as  are  held  by  tbe  receiver. 
Ko  questions  are  raised  as  to  any  save  the  following: 

1.  Amonni  pledged  to  several  creditors  of  tbe  company  as  security  for  moneys 

loaned,  outstanding  in  tbe  bands  of  tbe  pledgees,  October  1,  1872,  wben  the 

second  mortgage  was  made $114,000 

2.  Amount  pledged  to  C.  H.  Manson  as  security,  January  19,  1877 $30,000 

a.  Amount  pledged  to  B.  F.  Moise,  agent,  January  15,  1874 $4,500 

4.  AiBount  of  sterling  bonds  pledged  to  George  W.  Williams  as  security,  May  14, 

1874 iB18,00a 

6.  Amount  of  loose  coupons  cut  from  bonds  pledged  Greorge  W.  WiUiams,  and  past 

due  when  the  bonds  were  sold  under  the  pledge $3,675 

d.  Nine  guarantied  South  Carolina  railroad  bonds,  of  £600  each,  issued  under  the 
act  of  1866»  and  pledged  to  K.  L.  Trenholm  as  security  for  money  loaned,  April 
«.  1870, £5,400 

7.  One  bond  of  same  character,  being  No.  463,  pledged  to  the  syndicate £600 

The  date  of  the  secon.d  mortgage  is  October  1,  1872. 

§  13^7.  What  delta  of  a  corpm^ation  are  protected  by  a  first  mortffogey  09 
against  a  second  raortgage. 

Upon  this  state  of  facts  several  questions  are  raised  which  will  now  be  con« 
stdered.    And  firsti  it  is  insisted  that  the  company  could  not  issue  under  thia 
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mortgage  any  bonds  not  actually  used  in  taking  up  or  retiring  the  old  ones. 
The  argument  is,  that  the  mortgage  is  in  legal  effect  a  contract  between  the 
company  and  the  bondholders,  by  which  it  was  agreed  that  no  bonds  were  to 
have  the  benefit  of  the  security  thus  created  except  such  as  were  substantially 
"substituted  "  for  the  earlier  issues.  I  am  unable  to  discover  any  such  contract. 
The  mortgage  purports  to  be  made  to  secure  bonds  of  certain  descriptions,  not 
exceeding  in  the  aggregate  £620,000,  It  recites  other  bond  indebtedness  se- 
cured by  prior  liens,  and  that  the  new  bonds  were  to  be  substituted  for  the  old. 
This  may,  and  I  think  does,  confine  the  lien  of  the  new  mortgage  to  an  amount 
which,  added  to  the  prior  specified  incumbrances,  shall  not  exceed  the  limit 
fixed,  but  that  is  all.  Every  bondholder  can  insist  that  the  entire  issue  shall 
not  exceed  this  sum,  and  every  subsequent  incumbrancer  that  the  lien  of  the 
bondholders  shall  be  correspondingly  restricted. 

That  this  was  the  understanding  of  the  company  no  one  can  doubt.  As  early 
as  January,  1871,  the  treasurer,  in  a  report  to  the  stockholders,  took  occasion 
to  refer  to  the  surplus  of  these  bonds,  which  he  estimated  at  $450,000,  and  to 
say  that  if  they  could  be  disposed  of  at  their  value  the  finances  of  the  company 
would  be  greatly  relieved.  At  this  time,  one,  at  least,  of  the  trustees  named 
in  the  mortgage  was  a  director  in  the  company,  and  soon  afterwards  the  issue 
of  the  surplus  bonds,  as  collateral  or  otherwise,  was  commenced  without  objec- 
tion from  any  one.  As  between  the  railroad  company  and  bona  fide  holders  of 
bonds  certified  in  due  form  by  the  trustees  and  purporting  to  be  issued  under 
the  mortgage,  there  can  be  no  doubt  as  to  the  lien.  The  company  is  estopped 
from  denying  that  the  bonds  it  has  actually  put  out  are  what  they  purport  to 
be.  None  of  the  first  mortgage  bondholders  complain.  So  far  as  appears, 
they  are  satisfied  with  the  security  they  hdve  got.  The  second  mortgage  cov- 
ered  only  the  equity  of  redemption  which  the  company  then  had  in  the 
mortgaged  property.  Whatever  bound  the  company  then  as  to  the  extent  of 
the  mortgage  lien,  within  its  limit  of  £620,000,  bound  the  second  mortgage 
bondholders.  It  follows  that  to  the  extent  the  bonds  were  actually  out,  and 
in  the  hands  of  hona  fide  holders,  when  the  second  mortgage  was  executed, 
there  can  be  no  question  as  to  their  priority. 

§  1338.  bonds  held  in  pledge  are  protected. 

It  is  next  claimed  that  the  first  mortgage  bonds  which  are  held  in  pledge  as 
security  for  the  notes  of  the  company  have  no  priority  over  the  second  mort- 
gage. So  far  as  this  objection  relates  to  the  bonds  held  by  the  defendants 
Middleton,  DeSaussure,  Andrew  Simonds,  Eose  and  Drayton,  pledged  and  in 
the  hands  of  the  present  holders  before  October  1,  1872,  it  is  disposed  of  by 
what  has  already  been  said.  They  were  all  actually  issued  under  the  mortgage 
and  accepted  as  such.  This  the  company  will  not  be  permitted  to  deny ;  neither 
can  the  second  mortgagees.  No  one  has  ever  supposed  that  a  taker  of  nego- 
tiable paper,  as  collateral  security  for  a  debt  contracted  at  the  time,  was  not  a 
holder  for  value.  It  follows  that,  to  the  extent  necessary  to  secure  the  debts 
due  these  defendants  respectively,  the  lien  of  the  bonds  they  severally  hold  is 
good.  The  same  is  true  also,  I  think,  of  the  bonds  held  by  the  defendant 
Idanson.  The  master  has  reported  that  these  bonds  were  pledged  after  the 
second  mortgage  went  into  effect,  and  to  secure  a  debt  contracted  at  the  time 
of  the  pledge.  To  this  part  of  the  report  an  exception  has  been  filed.  In 
my  view  this  question  is  unimportant;  but  having  looked  into  the  evidence  I 
am  satisfied  the  exception  is  well  taken.  The  bonds  were  out  on  pledge  when 
the  second  mortgage  was  made,  and  the  evidence  leaves  no  doubt  in  my  mind 
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that  the  present  debt  in  the  hands  of  this  defendant  is,  in  legal  effect,  a  con- 
tinuation of  the  old  one  with  the  original  pledge  transferred.  This  exception 
to  the  report  will,  therefore,  be  sustained,  and  the  pledge  classed  among  those 
outstanding  October  1,  1872.  As  to  the  bonds  for  £18,000  pledged  to  the  de- 
fendant Greorge  W.  Williams,  it  is  conceded  they  were  not  and  never  had  been 
out  of  the  control  of  the  company  when  the  second  mortgage  was  made. 
They  were  executed  and  certified  in  proper  form  as  bonds  secured  by  the  mort- 
gage, and  on  the  9th  of  July,  1868,  sent  with  others  to  the  company's  agents  in 
London  to  be  exchanged  for  old  sterling  bonds  payable  there.  During  the 
year  1874,  when  it  was  found  they  would  not  be  needed  to  take  up  the  old 
bonds,  the  company  gave  them  in  pledge  to  Williams,  by  whom  the}'  are  now 
held,  his  note  having  been  renewed  from  time  to  time  until  the  commencement 
of  this  suit. 

Soon  after  the  report  of  the  treasurer,  in  1871,  which  has  already  been 
alluded  to,  the  use  of  the  surplus  bon.ls  as  collateral  was  begun;  and  it  is  safe 
to  say  that  between  that  time  and  the  date  of  the  second  mortgage,  all  except 
those  in  the  hands  of  the  London  agents  had  been  put  out  in  that  way.  None 
bad  ever  been  actually  canceled,  but  all  were  kept  on  hand  to  be  used  as 
wanted.  The  second  mortgage  trustees  might  have  required  all  on  hand,  when 
the  second  mortgage  was  made,  to  be  retired,  and  the  lien  of  the  first  mort- 
gage confined  to  those  already  out.  This,  however,  they  did  not  see  fit  to  do, 
and  consequently  the  rights  of  those  they  represent  depend  on  the  effect  to  be 
given  the  instrument  they  took;  and  in  this,  as  it  seems  to  me,  the  intention 
of  the«company  to  keep  the  first  mortgage  on  foot  as  a  standing  and  continu- 
ing^ security  to  the  full  extent  of  the  originally  authorized  issue  is  clearly 
manifested.  The  language  is '*  that  the  mortgage  herein  above  granted  shall 
be  and  continue  at  all  times  subj:ect  to  the  lien  of  the  mortgage  executed  by 
the  South  Carolina  Railroad  Company  to  Henry  Gourdin,  II.  P.  Walker  and 
James  M.  Calder,  and  to  all  renewals  or  extensions  of  said  mortgage  or  of 
the  bonds  secured  thereby,  to  the  full  amount  of  the  principal  of  said  bonds.^' 
This,  I  think,  means  not  only  the  principal  of  bonds  then  out,  but  of  all  that 
might  thereafter  lawfully  be  put  out  under  the  mortgage  as  well.  The  use  which 
the  company  had  been  making,  and  which  it  was  no  doubt  expected  would  be 
continued,  of  the  surplus  bonds  remaining  after  providing  for  the  old  issues, 
mast  have  been  in  the  minds  of  all.  One  of  the  trustees  under  the  second 
mortgage  was  at  the  time  director  of  the  company,  and  the  idea  of  actually 
canceling  any  of  the  old  lien  in  favor  of  the  new  seems  never  to  have  been 
suggested  by  any  one. 

§  1 339.  Bonds  authorized  hy  a  first  mortgage^  not  issued  before  tlie  execiUion 
of  a  second  mortgage^  may  }te  issued  afterwards. 

The  question  is  thus  distinctly  presented  whether  bonds  then  in  the  hands  of 
the  company,  or  which  afterwards  got  there,  could  bo  issued  or  reissued  so  as 
to  carry  with  them  a  lien  under  the  first  mortgage  as  against  the  second. 
This,  as  it  seems  to  me,  is  a  question  of  intention  to  be  gathered  from  the  lan- 
guage of  the  instrument  considered  with  reference  to  the  surrounding  circum- 
stances and  the  subject-matter  of  the  contract.  I  am  aware  that  ordinarily  a 
debt  once  paid  is  extinguished,  and  that  as  a  mortgage  is  but  an  incident  of 
the  debt  it  secures,  if  there  is  no  debt  there  can  be  no  mortgage.  But  here  the 
point  of  the  inquiry  is  whether  the  parties  intended  to  apply  this  rule  in  all  its 
strictness  to  the  prior  mortgage  about  which  they  were  contracting.  Certain 
it  is  that  before  the  mortgage  can  be  canceled  the  debt  it  purports  to  secure 
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must  be  shown  never  to  have  been  createdv  or,  if  created,  extinguished  withla 
tfhe  reading  of  the.  contract  for  ^^cnrity  expressed  in  the  mortgage^  As  against 
other  bondholders,  secured  by  the  aama  mortgage,  I  cannot  believe  theoe.  is  a 
doubt  of  the  power  of  the  company  to  pot  out  and  keep  out  the  entire  issue. np 
to  the  time  the  bonds  become  dua  The  contract  with  the  individual  bondholder 
is  no  more  than  that  he  shall  have  his  due  proportion  of  the  security  the  mottr 
gage  on  it^  faoe  implies. 

Eaiiroad  bonds  are  a  kind,  of  public  funds.  They  ane  put  on  the.  market  and- 
dealt  in  as  such.  They  are  treated  as  current  until  pastrdue  oc  actually  retired. 
The  mortgages  provide  for  the  security  of  the  particular  bonds  they  describe^ 
and  the  company  puts  the  bonds  out.  from  time  to  time  as  occasion  requires. 
When,  a  dealer  finds,  such  bonds  not  yet  due  in  the  handa  ot  the  company  with 
the  proper  certificate  of  the  mortgage  trustee  upon  them,  it  has,  I  think,  always 
been  understood  in  the  commercial  world  that  be  might  buy  in  good  faith  with 
safety.  The  security  has  been  considered  a  continuing  one,  and  the  bonds 
negotiable  by  the  company  so  as  to  carry  the  mortgage  security  until  they 
have  become  commercially  dishonored,  or  something  else  has.  been  done  to 
deprive  the  company  of  its  power  of  putting  them  out.  In  my  opinion,  a  sub< 
sequent  mortgage  is  not  sufficient  for  this  purpose,  unless  it  in  terms  limits  the 
lien  of  the  prior  mortgage  to  bonds  actually  out,  and  provider  against  reissues. 
As  it  would  be  within  the  power  of  the  second  mortgage  to  cequire  that  all 
bonds  not  out  should  be  destroyed^  so  as  to  prevent  their  getting  on  the  oiarket, 
it  may  be  doiubtful  whether,  as.  against  a  bona  fide  bolder,  the  limitation  con- 
tained in  the.  second  mortgage  would  be  of  any  avail,  unless  the  bonds  them- 
selves had  been  actually  canceled^  or  carry  on  their  face  the  evidence  of  an 
extinguishment  of  their  lien.  It  is.  so  easy  for  one  taking  a  subsequent  lien  to 
protect  both  himself  and  the  public  against  loss  in  this  particular,  that,  if  he 
fails  to  do  so,  he  should  be  treated  as  guilty  of  a  commercial  wrong,  and  made 
to  suffer  accordingly. 

Take  this  case  as  an  illustration.  The  first  mortgage  provides  for  an  issue 
of  £620,000.  In  point  of  fact  the  full  amount  was  executed,  properly  certified, 
and  left  with  the  company  to  be  put  out  as  wanted.  According  to  the  construo- 
tion  I  have  already  given  the  mortgage,  the  most  one  purchasing  from  the  com* 
pany  need  do  before  the  making  of  the  second  mortgage  was  to  inquire  whether 
there  was  a  surplus  to  be  sold  after  taking  up  the  bonds  for.  which  this  issue  was 
to  be  substituted.  The  second  mortgagees  voluntarily  permitted  the  first  mort* 
gage  to  stand  as  it  was.  In  this  the  second  mortgage  bondholders  are  represented 
and  bound  by  their  trustees.  Whatever  the  company  could  do  with  the  first  bonds 
before  it  might  do  after,  so  far  as  any  express  limitations  in  the  second  mortgage 
were  concerned.  The  lien  of  the  first  to  its  full  amount  was  recognized,  and 
nothing  was  said  or  done  showing  directly  any  intention  to  limit  the  power  of 
the  company  under  it.  Suppose,  instead  of  a  mortgage  to  sacure  bonds,  it  had 
been,  under  full  legislative  authority  for  that  purpose,  to  secure  a  certain 
amount  and  description  of  notes,  like  bank  notes,  to  be  put  in  circulation  as 
money.  Would  any  one  insist  that,  if  a  subsequent  mortgage  should  be  given  on 
the  same  property,  which  was  in  terms  subject  to  the  lien  of  the  first,  the  oouk- 
pany  would  in  this  way  be  prevented  from  keeping  its  old  notea  in  circulation 
and  takmg  them  in  and  paying  them  out  as  before?  Olearly  not,  I  think. 
And  why  i  Because  the  nature  of  the  paper  secured  was  such  as  to  preciuda 
such  an  idea.  The  notes  were  put  out  for  circulation.  They  were  to  be  used 
as  money.    When  in  the  possession  of  the  company  they  were  for  the  time 
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bdog^  inoperative^  bnt;  a9  soon  as  theiy  were  out-  their  attcibatea  as  notes  secured 
by.  the  mortgage  were  all  restored.  Such  would  have  beeu  the  evident  inten- 
tioD  off  the  parties,  i^nd  such,  I,  am  aare,  is  the  effect  the  courts  would  giv«  to 
n^aCf  had  been  done, 

Hera  the  bonds  put  out,  while  not  for  circulation  as  money,  were  intended 
as  articles  of  commerce,  to. be< bought  and  sold  in  the  market,  and  passed  from 
band  tobaqd  s^  current;  negotiable  securities.  They  were  to  be  used  in  trade. 
When  in  the  hands  of  the  company  their,  lien  under  the  mortgage  was  sus* 
pendedi  but  the  moment  they  were  out,  in  the  usual  coarse  of  business  it  again 
took  effect. as  of  the  time  the  mortgage  was  given*  Any  other  rule  than  this 
would  materially  impair  the  marketable  value  of  this  class  of  instruments  and 
taod  to  defeat  the  very  object  of  their  execution.  The  whole  issue  of  such 
bonds  roust  be  treated  as  of  the  date  of  the  mortgage,  without  regard  to  the 
tiaie  they  were  actually,  put  out,  unless  the  contrary  is  clearly  expressed. 

§  1340*  Bonds  authorized  to  he  issued  by.  a  corporation  and  pledged  colkUer' 
<My  f*y  tke  corporation  are  protected  as  against  a  second  mortgage. 

As  Mr.  Williams  took  the  bonds  direct  from  the  company  at  a  time  when  he 
was-him<ielf  a  director,  be  is.  charged,  with  notice  of  the  facts.  His  lien,  there- 
fore, wpuld  not  be  good  as  against  the  second  mortgage  if  the  company  had 
not  the  power  to  use  them  as  it  did  and  transfer  a  corresponding  interest  in  the 
luortgage  —  as  I  think  it  had  that  powien%  The  bonds  were  not  due  and  had 
not^  commercially  speakings  been  retired  or  extinguished.  It  follows  that  to 
the  extent  necessary  to  secure  the  note  for  which  they  are  held,  they  are  en- 
titled to  the  benefit  of  the  lien,  created,  by  the  terms  of  the  mortgage.  The 
two  hundred  and  ten  loose  coupons  held  by  Mr.  Williams  as  collateral  were 
cut  from  bonds  pledged  to  him  December  4,  1872.  The  original  loan  made  at 
that  date  was  continued  by  various  renewals  until  1878,  when  the  bonds,  with 
the  matured  coupons  cutoff,  were  sold  and  the  proceeds  applied  to  the  payment 
of  the  debt  A  part  of  the  debt  still  remains  unsatislied  and  the  coupons  out 
off  are  unpaid.  I  see  no  reason  why  they  may  not  be  enforced  as  valid  claims 
ander  the  mortgage^  What  I  have  said  in  respect  to  the  other  pledges  is 
equally  applicable  to  this^  The  same  is  true  of  the  bonds  held  by  the  defend- 
ant  Moise.  There  is  no  dispute  as  to  the  debt  he  holds  or  the  fact  of  the 
pledge  in  good  faith  before  this  suit  was  begun  and  before  the  bonds  were  due. 

The  next  questions  presented  are  those  connected  with  the  guarantied  South 
Carolina  railroad  bonds  issued  under  the  act  of  1865,  ten  in  number  and 
£6,000  in  all.  Nine  of  £600  each  are  held  by  the  syndicate  as  collateral  to  a 
Bote  of  the  company  to  E.  L.  Trefiholm,  and  the  other  is  also  held  by  the  same 
parties  under  the  general  arrangement  which  will  be  considered  hereafter. 
The  facts  are  these:  In  1866  the  company  had  in  some  way  got  to  be  the 
oivner  of  a  considerable  amount  of  the  old  Louisville,  Cincinnati  &  Charleston 
bonds.  For  these  were  substituted  an  equivalent  amount  of  bonds  guarantied 
by  the  state  under  the  act  of  1865.  All  the  substituted  bonds  were  afterwards 
put  out  by  the  company  so  as  to  transfer  the  absolute  ownership  except  the 
nine  pledged  to  Trenholm.  These  were  given  to  him  in  1S70  as  collateral  to  a 
loan  or  loans  then  made.  The  original  note  given  for  the  loan  was  renewed 
from  time  to  time,  Trenholm  still  retaining  the  pledge  until  it  was  purchased  by 
the  syndicate  by  whom  the  note  and  collaterals  are  now  held. 

I  have  no  doubt  that  bonds  guarantied  by  the  state,  under  the  act  of  1865, 
and  actually  substituted  for  a  like  amount  of  the  issue  under  the  act  of  1837, 
bound  the  state  and  the  company  so  as  to  carry  with  them  the  statutory  lien 
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whether  issued  in  lieu  of  bonds  before  owned  by  the  company  or  not.  When 
the  company  got  the  guaranty  it  could  do  with  the  new  bonds  what  it  pleased. 
If  actually  exchanged  for  bonds  of  1838,  and  the  old  bonds  taken  up  and  can- 
celed, they  could  be  negotiated  if  they  had  the  guaranty  of  the  state  on  them 
so  as  to  carry  the  statutory  lien  which  the  guaranty  brought  into  operation. 
The  first  mortgage  did  not  of  itself  vacate  that  lien.  When  a  first  mortgage 
bond  was  actually  put  out  in  place  of  the  old  one,  the  lien  under  the  mortgage 
was  substituted  for  that  of  the  statute.  Since  the  aggregate  of  the  statutory 
and  first  mortgage  liens  cannot  exceed  £620,000  of  principal  debt,  it  is  of  no 
consequence  to  the  second  mortgagees  whether  the  bonds  ahead  rank  as  one  or 
the  other  of  the  acknowledged  prior  securities.  The  company  was  under  no 
obligations  to  take  up  the  old  bonds  and  put  out  the  new.  So  long  as  there 
were  no  more  out  in  the  aggregate  than  the  second  mortgage  contemplated, 
there  could  be  no  ground  of  complaint.  It  has  been  suggested  that  the  first 
mortgage  was  not  to  be  used  until  the  holders  of  the  four-fifths  of  the  old 
bonds  had  signified  their  assent  to  the  scheme  of  substitution,  and  that  this 
assent  was  not  secured  until  1871.  If  that  be  so,  then  these  bonds  were  used 
with  Trenholm  before  they  could  be  properly  exchanged.  But,  however  that 
may  be,  I  am  satisfied  that  the  pledge  could  lawfully  be  made  at  the  time  it 
was,  and  that  when  made  it  transferred  as  part  of  the  pledge  the  lien  which 
pertained  to  the  bonds  put  out.  This  made  Trenholm  a  holder  for  value,  and 
his  bona  fde  title  protects  all  who  claim  under  him,  whether  they  be  innocent 
or  not.  This  is  an  elementary  principle  in  commercial  law.  These  bonds, 
therefore,  to  the  extent  they  are  required  to  pay  the  Trenholm  debt,  are  to  all 
intents  and  purposes  part  of  the  prior  lien  subject  to  which  the  second  mort- 
gage is  taken,  and  to  which  it  is  asked  the  sale  may  be  made. 

As  to  guarantied  bond  No.  463,  issued  under  the  act  of  1865,  it  was  bought 
by  the  company  in  the  market  before  due  as  an  investment.  It  is  clear  from 
the  evidence  that  the  company  never  intended  by  this  purchase  to  retire  it  from 
under  the  mortgage,  but  to  keep  it  alive  for  future  use  if  occasion  might  re- 
quire. It  was  pledged  to  the  syndicate  under  the  agreement  which  will  be 
considered  further  on.  It  was  out,  in  fact,  when  this  pledge  was  made;  the  title 
of  the  syndicate  is  good  under  the  principles  which  I  have  just  stated.  As 
there  is  a  claim  of  an  overissue,  however,  and  it  seems  to  be  conceded  that  the 
other  securities,  if  sustained,  will  be  more  than  suHicient  to  satisfy  any  balance 
that  may  be  due  that  association,  I  think  the  injunction  against  the  negotiation 
of  this  bond  should  be  continued  in  force  until  such  time  as  it  shall  be  found 
whether  there  has  been  an  overissue,  or  at  least  until  it  shall  be  found  that  the 
other  securities  will  not  pay  the  debt. 

As  to  the  alleged  overissue,  it  is  sufficient  to  say  that  the  case  is  not  now  in 
a  condition  to  enable  me  to  determine  that  fact.  I  have  already  shown  that 
the  mortgage  is  valid  to  the  extent  of  £620,000.  The  bonds  now  out  on 
hypothecation  by  the  company  are  understood  to  be  more  than  sufficient  to 
pay  the  debts  for  which  they  are  held.  In  legal  effect  the  amount  thus  issued 
is  no  more  than  is  required  for  the  purposes  of  the  security.  The  receiver  has 
now  in  his  hands  $2,000.  Those  bonds  may  now  be  retired  and  canceled.  It 
will  be  sufficient  for  all  the  purposes  of  this  case  to  order  a  sale  subject  to  a 
prior  lien  in  this  behalf  not  exceeding  £620,000  as  the  principal  sum.  The 
difference  between  that  amount  and  the  actual  bonds  outstanding  will  not  be 
sufficient  to  materially  affect  the  sale,  and  it  will  be  time  enough  to  consider 
what  shall  be  done  with  any  excess  of  issue  there  may  be  when  it  becomes 
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necessary  to  enforce  the  earlier  liens.  This,  I  believe,  disposes  of  all  the  ques- 
tions presented  under  this  branch  of  the  case  except  as  to  the  coupons  taken 
np  in  1S77,  and  January,  1878,  by  the  syndicate.  These  will  be  considered 
hereafter. 

II.  As  to  the  second  mortgage:  At  a  meeting  of  the  directors  of  the  com- 
pany. May  21,  1872,  the  following  resolutions  were  adopted:  ^^ Resolved^  As 
the  sense  of  this  board,  that  some  measure  of  relief  for  the  large  and  oppres- 
sive floating  obligations  of  the  company,  incurred  for  valuable  improvements, 
and  for  acquiring  controlling  interests  in  important  connecting  railroads  in 
danger  of  passing  into  unfriendly  hands,  has  become  expedient;  and  further, 
that  some  means  of  providing  for  the  annually  recurring  bond  maturities 
should  be  devised ;  therefore,  be  it 

"  Resolved^  That  a  second  mortgage  be  authorized  to  be  created  upon  the 
properties  of  the  company  to  the  extent  of  three  millions  of  dollars  ($3,000,000); 
that  bonds  to  that  amount  under  said  mortgage  be  executed  to  run  thirty  years, 
bearing  seven  per  cent,  interest,  payable  in  semi-annual  coupons,  1st  April  and 
1st  October,  in  the  city  of  New  York;  and  whereas^  it  is  a  duty  we  owe  to  the 
stockholders  in  putting  a  final  mortgage  upon  their  property  to  take  every  nec- 
essary precaution  to  secure  to  them  the  utmost  value  of  the  bonds  to  be  issued 
under  the  said  mortgage,  and  thereby  to  accomplish  the  end  proposed,  namely, 
the  relief  of  the  company's  finances;  therefore, 

**  Resolved^  That  the  president  be  authorized  to  sell  the  said  second  mortgage 
bonds  at  not  less  than  eighty  per  cent. ;  provided^  nevei^theless^  that  he  shall 
take  payment  for  the  same  in  the  following  manner,  viz. :  one-third  in  cash  and 
two-thirds  in  the  unsecured  bonds  of  the  company  at  not  less  than  eighty  per 
cent.,  when  these  terms  of  payment  shall  be  tendered." 

At  the  same  meeting  it  was  voted  that  the  privilege  of  making  payment  for 
second  mortgage  bonds  by  one-third  in  cash  and  two-thirds  in  non-secured  bonds 
should  extend  for  one  year  from  the  date  when  the  bonds  should  be  prepared 
for  sale,  and  that  the  proceeds  of  the  bonds  should  be  applied  exclusively  to 
the  extinguishment  of  the  floating  debt  and  of  the  unsecured  bonds.  The 
•floating  debt  at  this  time  amounted  to  something  more  than  $1,000,000,  and 
the  unsecured  bonds  to  two  miUions.  In  accordance  with  these  resolutions,  a 
mortgage,  and  bonds  of  $500  each,  amounting  to  $3,000,000,  were  executed  — 
the  mortgage  recited  the  substance  of  the  resolution  of  the  directors,  and  es- 
pecially that  the  proceeds  of  the  bonds  "  were  to  be  applied  exclusively  to  the 
extinguishment  of  the  floating  debt  and  the  retirement  of  said  unsecured 
bonds."  Of  the  new  bonds  it  is  conceded  that  two  thousand  two  hundred  and 
sixty-nine,  amounting  to  $1,134,500,  were  regularly  issued,  and  are  entitled  to 
the  full  benefit  of  the  mortgage  security.  Twenty-three,  equal  to  $11,500,  are 
cow  in  the  hands  of  the  receiver,  subject  to  the  ordars  of  the  court,  and  can, 
at  any  time,  be  canceled  and  retired.  The  rest  are  disputed,  principally  on  the 
ground  that,  instead  of  being  used  to  extinguish  the  floating  debt  and  retire 
the  unsecured  bonds,  they  were  pledged  to  the  floating  debt  holders  as  collateral 
security,  whereby  the  debt  was  perpetuated  rather  than  got  out  of  the  way. 
For  this  reason,  it  is  contended  that  the  bonds  so  held  are  not  entitled  to  an 
equal  lien  under  the  mortgage  with  those  issued  so  as  to  bring  about  an  actual 
extinguishment  of  old  debts. 

This  makes  it  necessary  to  determine  what  bonds  the  mortgage  really  does 
secure.  The  controversy  is  between  the  bondholders,  as  to  the  extent  of  their 
respective  rights,  and,  for  the  purposes  of  this  part  of  the  case,  it  may  be  ad- 
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initted  that  if  tonds  in  the  hands  of  first  takers,  or  their  assignees  with  notice, 
were  not  regularly  issued,  their  right  to  the  benefits  of  the  mortgage  may  be 
disputed  by  the  other  parties  interested  in  the  security.  The  mortgage  is  not 
to  the  unsecured  bondholders,  or  floating  debt  holders,  or  to  trustees  for  their 
security.  It  was  made  to  secure  bonds,  the  proceeds  of  which  were  to  be  ap- 
plied to  extinguish  the  one  class  of  debts  and  retire  the  other.  The  mode  ia 
which  this  was  to  be  done  is  not  provided  for.  All  that  is  left  to  the  discretion 
of  the  company  or  its  officers.  Na  creditor  can  demand  the  bonds  upon  such 
terms  a3  he  may  dictate.  He  must  submit  to  what  the  company  requires,  or 
get  no  advantage  from  what  has  been  done.  His  specific  rights  under  the 
mortgasre  all  depend  on  the  bargain  he  makes  with  the  company  in  that  be- 
half. He  may,  if  the  company  consents,  exchange  his  claims  for  bonds,  dollar 
for  dollar,  or  less,  or  more;  but  until  some  arrangement  has  been  made  by 
which  a  bond  secured  by  the  mortgage  becomes  in  some  way  connected  with 
the  unsecured  bonds  he  owns,  or  the  part  of  the  floating  debt  he  holds,  he  re- 
mains jpst  where  he  was  before  the  mortgage  was  made. 

The  original  plan  was  to  dispose  of  the  bonds  to  be  paid  for  in  part  by  un- 
secured bonds  and  part  cash.  In  this  way,  unsecured  bbnds  would  be  actually 
retired  by  the  transaction,  and  money  obtained  which  could  be  used  to  pay  the 
floating  debt.  At  first  thb  sales  were  at  eighty  per  cent.,  but  afterwards  at 
seventy-five.  The  original  time  limited  for  taking  advantage  of  this  offer  was 
one  year,  but  this  was  extended.  This  plan  was  only  partially  successful. 
About  $670,000  of  the  unsecured  bonds  are  now  out,  and  but  little  money  was 
actually  realized  with  which  to  take  up  the  floating  debt.  In  the  then  financial 
condition  of  the  country  it  &eems  to  have  been  impossible  to  dispose  of  the 
second  mortgage  bonds  on  favorable  terms,  and  to  gain  time  the  expedient  was 
resorted  to  of  extending  the  debt,  and  pledging  the  bonds  as  collateral.  In 
this  way  it  seems  to  have  been  supposed  that  temporary  relief  could  be  obtained 
until  the  bonds  could  be  sold  or  converted  at  more  satisfactory  rates.  In 'effect, 
the  company  said  to  the  creditor:  "Your  debt  is  due;  we  have  not  been  able 
to  sell  our  bonds,  and  therefore  can n6t  pay  now,  but  if  you  will  give  us  time, 
w6  will  secure  you  with  the  bonds.  If  'before  the  debt  matures  again  we  can 
sell  the  bonds,  you  shall  have  the  proceeds;  but  if  we  cannot,  you  will  have 
the  security,  which  you  can  sell  and  get  your  money."  It  is  impossible  to  say 
that  this  is  not  an  application  of  the  bonds,  having  for  its  object  the  extin- 
guishment of  the  particular  debt'to  which 'they  were  attached.  If  before  the 
debt  was  due  the  company  had  itself  sold  the  bonds,  and  with  the  proceeds  paid 
what  it  owed,  the  application,  it  is  conceded,  would  have  been  in  exact  accord- 
ance with  the  provisions  of  the  mortg'age,  and  this  whether  the  bonds  were  dis- 
posed of  at  a  greater'or  less  price.  I  am  unable  to  see  any  difference,  so  far  as 
the  mortgage  is  concerned,  whether  the  sale  is  made  by  the  creditor  under  the 
authority  of  the  company,  or  by  the  company  itself.  In  either  case  the  pro- 
ceeds of  the  bonds  are  applied  to  the  extinguishment  of  the  debt.  As  much 
may  not  have  been  accomplished  as  was  hoped  for,  but  the  application  that  has 
been  made  is  completely  within  the  scope  of  the  mortgage. 

Another  class  of  cases  reported  to  the  master  shows  even  more  pointedly 
the  propriety  of  this  construction.  The  unsecured  bonds  were  from  time  to 
time  falling  due.  Some  of  the  holders  were  not  willing,  and  perhaps  not  pecun- 
iarily able,  to  accept  the  terms  of  exchange  that  were  offered,  but  they  were 
willing  to  surrender  the  obligations  they  held  and  take  a  note  of  the  com- 
pany for  the  amount  due^  payable  at  a  future  date,  withseoond  moi^tgage  bonds 
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as  dbllatdraA.  Some  of  these  propositions  trere  accepted,  and  the  notes  xy'tth 
bonds  pledged  are  notv  out.  The  old  bonds  have  been  retired  by  the  use  of  the 
new.  There  ^as  tio  actual  exchange  of  bonds,  but  the  new  bonds  were  put  in 
the  way  of  being  applied  to  pay  for  the  old  ones.  All  this,  as  rt  seems  to  me, 
is  within  the  scope  of  the  mortgage.  It  may  not  have  been  judicious  manage- 
ment, bdt  it  was  within  the  discretion  of  the  company.  The  only  contract  with 
the  individual  bondholders  is,  that  the  mortgage  security  shall  not  be  diverted 
from  its  diBsignated  uses.  That  bonds  Sold  under  a  pledge  to  secure  an  old  debt 
tairry  with  them  the  mortgage,  cannot,  as  I  think,  admit  of  a  doubt.  That 
being  so,  ft  is  difBcuk  to  see  how  the  pledgee,  before  sale,  can  be  in  a  worse 
condition  than  a  purchaser. 

Coming  now  to  the  consideration  of  the  particular  cases,  I  find  that  they  may 
properly  be  divided  into  four  classes:  1.  Debts  actually  owing  at  date  of  second 
mortgage,  October  1,  1872.  2.  Notes  for  unsecured  bonds,  actually  taken  up 
and  retired.  3.  Ddbts  bearing  date  after  October  1, 1872.  4.  Djbts  contracted 
with  the  purchase  of  certain  isecurities  of  the  Q-reenville  &  Colombia  Radroud. 

As  to  the  first  and  second  classes,  nothing  need  be  added  to  what  I  have 
alr^dy  said.  Tbey  include  all  the  odses  embraced  in  Schedules  7  and  ^8  of  tbe 
Master's  Beport.  A-s  to  the  third  class,  which  includes  the  cases  found  in 
Schedule  8,  white  tfaej^  ar^  apparently  debts  contracted  after  the  second  mort- 
'^ge,  I  thihrk  they  are  in  reality  only  a  continuation  of  those  which  existed 
before.  Tbe'flbatingdebt  seetnfs  to  have  been  for 'a  long  time  a  continuing 
thing.  Tbe  amount  now  owing is'substantially  what  it  was  when  the  mortgage 
was  made.  The  creditors  have  changed,  but  not  the  debt.  One  note  has  been 
paid,  directly  or  indirectly,  by  putting  otit  a  new  one.  It  may  not  be  possible, 
In  all  cases,  to  tell  whether  a  debt  to  one  was  paid  directly  with  money  bor- 
towed  from  another,  bat  it  is  certain  that,  from  a  fund  made  up  in  part  from 
new  borrowings,  old  loans  have  been  canceled.  Tbe  object  of  the  mortgage 
was  to  eietinguish  the  existing  debt.  This  is  not  done  by  simply  changing  the 
creditors.  It  may  be  true  that  the  plan  adopted  by  the  company  has,  in  fact, 
perpetuated  the  debt  instead  of  extinguishing  it,  but  it  is  dear  that  extinguish- 
ment was  contemplated  by  what  was  done.  If,  in  the  end,  the  debt  has  been 
canceled  by  the  ns(e  of  the  bonds  in  this  way,  there  can  be  no  doubt  that  the 
lien  of  the  bonds  would  be  good.  I  cannot  believe  that  the  pledgee  loses  his 
rights,  simply  because  the  plan  has  proved  a  failure. 

As  to  the  fourth  class,  the  evidence  shows  that,  before  the  execution  of  the 
mortgage,  the  South  Carolina  Railroad  Company  had,  by  the  use  of  its  unse- 
cured bonds  or  otherwise,  become  the  owner  of  a  controlling  interest  in  the 
stock  of  the  Greenville  &  Columbia  Eailroad  Company.  The  restrictions  under 
which  the  mortgage  was  created  represent  that  the  large  and  oppressive  debt 
of  the  company  was  incurred,  in  part,  "for  acquiring  controlling  interests  in 
important  connecting  railroads,  in  danger  of  passing  into  unfriendly  bands." 
The  Greenville  &  Columbia  road  was  an  important  feeder  to  the  South  Caro- 
lina Company.  It  owed  a  large  debt  to  tbe  Commercial  Warehouse  Company 
of  New  York,  for  which  valuable  collaterals  were  pledged;  and,  besides,  there 
Tftis  danger  that  if  the  debt  was  not  paid,  the  company  would  be  put  into 
bankruptcy.  It  was  believed  that  such  a  result  would  be  disastrous  to  the 
interests  of  the  South  Carolina  Company.  For  this  reason,  the  South  Carolina 
Company  seems  to  have  treated  the  debt  of  the  Greenville  &  Columbia  Com- 
pany as  its  own,  and  given  its  own  notes  to  the  Warehouse  Company,  secured 
by  second  mortgage  bonds  as  collateral.    This,  I  think,  is  fairly  within  the 
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scope  of  the  mortgage.  "While,  nominally,  the  debts  of  the  two  companies 
were  distinct,  the  South  Carolina  Company  was  as  deeply  interested  in  saving 
the  Greenville  Company  from  bankruptcy  as  that  company  could  be  itself.  As 
the  new  bonds  were  made  to  take  care  of  the  debt  incurred  in  buying  the  stock 
of  this  company,  I  cannot  but  think  their  lien  should  be  sustained. 

In  addition  to  this  it  appears  that  these  bonds  were  first  put  out  under  this 
pledge  February  19,  1S73  —  only  a  few  months  after  the  second  mortgage. 
From  that  day  until  the  commencement  of  this  suit  no  complaint  has  been 
heard  from  any  one.  During  all  this  time,  one  of  the  mortgage  trustees  was  a 
director  of  the  company.  Many  of  the  bonds  have  been  sold  under  the  pledge, 
and  it  is  now  too  late  to  complain  of  their  use  or  dispute  their  lien.  In  all 
matters  affecting  their  security  the  bondholders  are  charged  with  the  knowl- 
edge of  their  trustees.  For  the  purpose  of  protecting  their  interests  under  the 
mortgage  the  trustees  are  their  agents.  Without  pursuing  this  branch  of  the 
case  further,  it  is  sufBcient  to  say  that  I  am  of  the  opinion  that  the  holders  of 
all  bonds  now  out  on  pledge  by  the  company  are  entitled  to  their  proportion- 
ate share  of  the  security  of  the  mortgage,  to  the  extent  that  may  be  necessary 
to  pay  the  debts  for  which  they  are  respectively  held,  and  that  all  bonds  sold 
under  pledges  carry  their  lien  with  them  to  the  purchaser. 

The  only  question  in  this  part  of  the  case  which  remains  to  be  considered  is 
as  to  the  rights  of  the  outstanding  unsecured  bondholders  under  the  second 
mortgage.  It  is  insisted  in  their  behalf  that  the  mortgage  ^^  was  a  contract 
between  the  corporation  and  its  creditors,  and  constituted  a  complete  and  exe- 
cuted trust  for  the  creditors  of  the  company  then  holding  its  open  and  unsecured 
bonds  and  its  floating  debt,  for  the  retirement  and  extinguishment  of  which 
the  bonds  secured  by  said  deed  were  to  be  exclusively  applied."  From  what 
I  have  already  said  it  must  be  apparent  that  I  cannot  agree  to  this  position. 
Whatever  else  the  mortgage  may  be,  it  is  not  certainly  an  assignment  for  the 
benefit  of  these  two  classes  of  creditors.  I^either,  as  I  have  before  stated, 
was  it  intended  in  any  manner  for  their  security  so  long  as  they  held  their  un- 
secured bonds  or  floating  debt  unaffected  by  any  contract  they  may  make  with 
the  company  with  reference  to  it.  They  can  only  get  what  they  especially 
bargain  for.  Neither  can  they  compel  the  company  to  make  any  particular 
arrangement  in  their  behalf.  The  company  was  at  liberty  to  make  its  own 
terms.  The  terms  it  once  offered,  the  owners  of  the  bonds  now  outstanding 
declined  to  accept.  The  bonds  have  since  been  used.  To  the  extent  of  the 
rights  under  the  mortgage  they  carry  to  the  present  holders  the  security  that 
has  been  appropriated.  It  is  now  too  late  for  others  to  come  in  for  what  is 
left,  if  there  should  be  anything.  They  must  be  content  to  remain,  as  they 
always  have  been,  unsecured  creditors  of  the  company. 

III.  As  to  the  syndicate:  All  the  questions  connected  with  this  part  of  the 
case  have  been  disposed  of  by  what  has  already  been  said,  except  those  con- 
nected with  the  coupons  of  the  first  and  second  mortgage  bonds  taken  up  in 
New  York  and  Charleston,  and  the  attachment  proceedings  in  Georgia.  In 
respect  to  the  coupons,  the  first  inquiry  is,  whether  they  were  bought  by  the 
syndicate  or  paid  by  the  company  with  money  advanced  for  that  purpose  by 
the  syndicate.  In  the  early  part  of  1877  the  finances  of  the  company  were 
found  by  the  directors  to  be  again  in  an  embarrassed  condition.  In  some  cases 
interest'on  the  bonded  debt  had  not  been  paid  promptly  at  maturity,  and  there 
was  danger  of  a  general  suspension  unless  relief  could  be  obtained.  The  credit 
of  the  company  was  impaired  and   the  available  collaterals  mostly  in  use- 
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Under  these  circumstances,  certain  of  the  wealthy  and  inflaential  directors  of 
the  company  associated  themselves  together  for  the  purpose  of  giving  the  nec- 
essary help.  This  association  is  known  in  the  pleadings  as  the  "  syndicate." 
They  agreed  with  the  company  to  use  their  personal  credit  either  by  loans, 
guaranties  or  indorsements,  to  an  amount  not  exceeding  $200,000,  in  arrang- 
ing for  maturing  coupons,  interest  or  bills  payable,  and  such  other  necessary 
debts  as  might  mature  up  to  and  including  January  1,  1878.  In  consideration 
of  this  the  company  pledged  as  security  all  the  collaterals  it  could  control  and 
assigned  the  current  future  income  as  it  accrued.  In  respect  to  the  coupons 
the  provision  was  as  follows: 

'<  And  it  is  further  understood  and  agreed  that  all  coupons  of  the  bonds  of 
the  South  Carolina  Bailroad  Company  which  may  mature  up  to  and  including 
the  1st  day  of  January,  1878,  shall  be  purchased  by  such  certain  members 
of  the  board  of  directors  hereinbefore  set  forth,  or  any  one  or  more  of  them 
who  may  make  advances  for  that  purpose ;  and  that  upon  their  said  purchase, 
the  said  coupons  shall  be  held,  kept  and  retained  by  such  certain  members  of 
the  board  of  directors  as  may  purchase  the  same,  as  security  for  the  amounts 
advanced  for  such  purchase,  and  the  coupons  so  purchased  shall  remain  in  the 
hands  of  such  certain  members  of  the  board  of  directors,  or  their  agent,  who 
shall  be  entitled  to  all  the  rights,  liens  and  priorities  which  may  appertain  to 
the  same,  and  to  the  remedies  which  can  or  may  be  maintained  and  enforced 
thereon  against  the  said  South  Carolina  Bailroad  Company." 

In  respect  to  this  part  of  the  agreement,  as  reduced  to  writing  and  executed 
by  the  president  in  behalf  of  the  company,  it  is  insisted  that  it  does  not  follow 
the  instructions  of  the  directors  as  contained  in  their  resolutions  (Conferring 
aathoritjr  on  the  president  in  that  behalf,  and  is  not,  therefore,  binding  on  the 
company.  While  the  original  resolution  may  not  have  contemplated  precisely 
BQch  a  contract  as  this,  the  evidence  shows  that  the  agreement  as  drafted  lyas 
presented  to  the  finance  committee  of  the  board  and  approved.  After  that  it 
was  executed.  The  company  does  not  object,  but  on  the  contrary  insists  that 
ic  be  carried  into  effect.  Under  these  circumstances,  the  present  complainants 
are  in  no  condition  to  insist  that  the  agreement  as  signed  is  not  actually  binding 
on  the  company. 

That  as  between  the  company  and  the  syndicate  the  coupons  were  bought, 
not  paid,  I  think  is  clear.  The  argument  to  the  contrary  is  based  upon  a  mis- 
conception of  the  evidence  contained  in  the  books  of  the  syndicate.  These 
books  have  been  treated  by  the  counsel  for  the  complainants  as  though  they 
had  been  kept  between  the  company  and  the  syndicate;  whereas  they  are  in 
fact  the  books  of  the  treasurer  of  the  syndicate,  in  which  are  kept  all  the  ac- 
counts of  that  association.  The  transactions  are  all  entered  as  with  cash  — 
one  side  of  the  journal  showing  receipts  and  the  other  disbursements.  Thus 
the  first  entry  on  the  journal  shows  a  demand  loan  made  by  the  syndicate 
from  the  People's  National  Bank,  consisting  of  the  check  of  that  bank  on  the 
Bank  of  New  York  for  $20,000,  and  premium  thereon  $50,  in  all  $20,050.  On 
the  other  side  it  appears  that  this  check  was  sent  to  National  City  Bank  of 
New  York  to  purchase  coupons  due  April  1.  The  railroad  company  was  in  no 
way  connected  with  this  transaction.  The  money  was  borrowed  by  the  syn- 
dicate on  its  own  obligations  and  sent  to  the  City  Bank,  not  for  the  credit  of 
the  company,  but  to  buy  the  coupons.  Next  in  order  on  the  journal  is  a 
charge  of  certain  notes  or  bills  payable,  made  by  the  syndicate  to  raise  money 
QtL  The  company  had  nothing  to  dowith  these  other  notes^  and  was  in  no 
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manner  wbatevef  bonnd  for  their  payment.  On  the  other  side  of  the  accotint 
is  found  the  amount  paid  for  the  discount  of  these  notes.  In  this  way  is  shown 
the  proceeds  of  the  notes  made  available  for  the  use  of  the  syndicate.  On  the 
other  side  of  the  journal  is  then  shown  the  use  made  of  the  fund  thus  ob- 
tained. Among  other  things,  the  demand  loan  at  the  People's  National  Bank 
is  taken  up,  and  $20,000  loaned  the  company.  For  this  loan  to  the  company 
the  bills  receivable  account  shows  that  the  note  of  the  company  was  taken  — 
with  the  rest  coupons  were  bought.  These  coupons  were  held  by  the  treasurer 
of  the  syndicate  as  his  vouchers  for  the  note  to  that  extent  of  the  funds  in  his 
hands,  and  were  charged  in  the  coupon  account  of  the  syndicate.  The  com- 
pany had  nothing  to  do  with  this,  and  no  charge  is  made  against  it  on  the 
books  for  any  such  use  of  this  money.  The  same  will  be  found  true  of  all  the 
other  entries.  When  money  was  advanced  to  this  company,  a  corresponding 
entry  is,  as  a  rule,  found  in  the  bills  receivable  account.  Thus,  when  prepara- 
tions were  made  for  taking  up  the  sterling  coupons,  payable  in  London,  the 
money  was  advanced  to  the  company  and  remitted  to  the  agents  in  London. 
For  these  amounts  the  notes  of  the  company  were  given  to  the  syndicate.  In 
this  way  the  money  was  provided  to  pay  the  London  coupons  —  not  to  hny 
them.  Those  coupons,  when  taken  up,  were  extinguished,  and  no  claim  is 
made  for  them.  They  do  not  and  never  have  appeared  in  the  coupon  account 
of  the  syndicate.  The  vouchers  held  for  that  advance  were  the  notes  of  the 
company.  It  is  not  claimed  that  any  coupons  were  bought  except  in  New 
York  and  Charleston. 

The  books  are  in  reality  between  the  syndicate  and  its  treasurer,  and  show 
in  what  way  he  has  disposed  of  the  funds  in  his  hands.  He  is  in  effect  charged 
with  certain  amounts  of  money,  and  his  books  show  how  it  has  been  disbursed. 
On  settlement  he  produces,  as  his  vouchers,  interest  and  expenses  paid,  coupons 
bought,  and  bills  receivable  belonging  to  the  syndicate,  consisting  of  the  notes 
of  the  company  taken  up  from  others,  or  given  for  money  advanced.  It  is  an 
error  to  suppose  that  all  the  money  charged  to  him  was  got  from  the  company, 
or  that  all  he  paid  out  was  either  advanced  to  or  charged  in  account  against 
the  company. 

The  next  question  is  whether,  as  between  the  bondholders  and  the  syndicate, 
the  coupons  were  bought  or  paid.  I  shall  not  undertake  to  recapitulate  the 
evidence  on  this  point,  but  content  myself  with  saying  that  the  evidence,  as  I 
think,  brings  the  case  clearly  within  the  rule  laid  down  by  the  supreme  court 
in  Ketchum  t>.  Duncan,  96  U.  S.,  659.  Certainly  there  can  be  no  claim  of  bad 
faith  on  the  part  of  the  syndicate.  In  Charleston  full  as  much  notice  was 
given  that  the  coupons  were  bought  as  was  shown  in  the  Ketchum  case,  and 
while  there  was  no  such  notice  in  New  York,  the  payments  were  made  in  a 
somewhat  unusual  way,  and  no  one  took  the  trouble  to  inquire  why.  I  cannot 
but  think  that  but  for  a  misinterpretation  of  the  books  of  the  syndicate,  this 
defense  would  not  have  been  made.  The  arrangement  with  the  syndicate  was 
in  every  respect  fair  and  honorable.  All  the  members  of  the  association  were 
directors  and  members  of  the  finance  committee  of  the  board.  They  were  to 
be  paid  nothing  for  their  services  or  the  risks  they  assumed.  So  far  as  appears, 
they  were  in  no  condition  to  be  personally  benefited  by  what  was  done,  and  in 
all  the  mass  of  testimony  not  a  word  is  to  be  found  reflecting  on  their  integ- 
rity in  the  matter.  There  is  nothing  whatever  in  the  case  to  show  that  the 
transaction  was  anything  else  than  a  laudable  effort  on  the  part  of  the  directors 
to  tide  the  company  over  what  was  supposed  to  be  but  a  temporary  embarrass- 

514 


MORTGAGE  BONDS  AND  COUPONS.  %  1840, 

ment  brought  about  by  an  unexpected  falling  off  Of  basiness,  with  the  hope 
that  upon  a  revival  of  basiness  a  disastrous  failure  might  be  avoided.  The 
bondholders  have  lost  nothing.  The  money  they  got  when  they  gave  up  their 
coupons  is  certainly  worth  as  much  as  their  security  under  the  mortgage  would 
be  to  them  now. 

But  it  is  still  further  contended  that  if  the  coupons  were  in  fact  bought,  they 
have  since  been  paid.  This  might  be  true  if,  as  has  been  assumed,  the  coupons 
were  charged  in  general  account  against  the  company,  and  the  payments  made 
from  time  to  time  by  the  company  applied  to  the  satisfaction  of  the  several 
items  of  charge  in  the  order  of  their  entry ;  but,  as  I  have  already  shown,  the 
transaction  between  the  parties  never  took  that  form.  The  syndicate  bought 
the  coapons,  and  has  never  charged  them  in  account  against  the  company. 
They  were  originally  taken  and  are  still  held  as  coupons.  When  money  was 
advanced  the  company,  a  note  was  taken,  or  something  equivalent  done.  No 
general  charge  in  account  was  made.  As  moneys  were  paid  by  the  company, 
they  were  credited  at  large,  without  any  specific  application.  In  this  wa\%  at 
the  end  of  the  year,  when  the  contract  expired,  a  large  amount  stood  in  open 
credit  to  the  company.  The  parties  then  met  and  made  their  adjustments. 
The  credit  at  large  was  all  exhausted  by  its  application  to  other  purposes  than 
taking  np  the  coupons.  This  the  parties  were  at  liberty  to  do.  From  the 
books  it  is  apparent  that  the  application  was  actually  made  and  carried  into  full 
effect  long  before  this  suit  was  begun.  The  coupons  have  never  been  taken  up 
by  the  company  or  canceled,  and  there  is  no  rule  of  law  which  requires  that 
any  moneys  which  have  been  paid  by  the  company  to  the  syndicate  should  be 
applied  to  their  satisfaction,  as  against  what  has  been  done  by  the  parties. 
The  evidence  leaves  no  doubt  on  my  mind  as  to  what  the  parties  have  done. 

I  see  nothing  in  the  reports  of  the  directors  to  the  stockholders  to  estop  the 
syndicate.  It  is  true  that  all  the  members  of  the  syndicate  were  directors, 
and  no  doubt  cognizant  of  what  the  report  contained.  No  one  could  have 
been  deceived  by  the  accounts  as  stated.  Evidently  they  were  intended  to 
show  the  results  of  the  business  of  the  year.  At  once  the  stockholders  re- 
ferred the  report  to  a  committee,  which  reported  on  the  10th  of  April  that  the 
syndicate  had  raised  the  money  to  take  care  of  the  interest,  and  were  "  pro- 
tected by  holding  the  coupons  so  taken  up."  Before  the  meeting  was  held  to 
which  this  report  was  made,  the  default  had  occurred  in  the  payment  of  interest 
on  the  second  mortgage,  by  reason  of  which  this  suit  was  brought. 

I  think,  therefore,  that  the  syndicate  cannot  be  required  to  refund  the  money 
paid  by  the  receiver  under  a  former  order  in  this  cause,  to  take  up  their  first 
mortgage  coupons,  and  that  they  are  entitled  to  the  benefit  of  the  mortgage 
secority  applicable  to  those  of  tlie  second  mortgage,  which  they  hold.  If  these 
coupons  are  not  paid  in  full  from  the  proceeds  of  the  mortgage  security,  the 
balance  will  become  part  of  the  general  debt  against  the  company,  for  which 
tbe  other  collaterals  were  pledged  under  the  original  agreement.  The  assign- 
ment of  the  income  of  the  road  was  vacated  by  the  receivership,  under  which 
the  possession  was  taken  for  the  benefit  of  the  second  mortgagees.  The  ques- 
tion of  the  attachment  by  the  syndicate  in  Georgia  need  not  be  considered,  as 
it  was  conceded  on  the  argument  that,  if  the^  pledges  which  the  syndicate  held 
were  sustained,  the  attachment  need  not  be  enforced. 

IV.  As  to  the  sales  of  parts  of  the  mortgaged  property :  So  far  as  the  trustees 
of  the  mortgages  have  sold  the  property  and  invested  the  proceeds,  the  securities 
they  hold  in  lieu  of  the  property  are  subject  to  the  order  of  the  court,  and  may 
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be  dealt  with  as  the  circumstances  require.  If,  as  is  stated,  a  part  of  other 
securities  consist  of  first  mortgage  bonds,  it  is  proper  that  they  should  be  de- 
livered up  and  canceled.  Such  an  investment  is  equivalent  to  a  substitution 
of  the  bond  for  the  property,  and  an  extinguishment  of  the  mortgage  lien  to 
that  extent. 

In  the  present  condition  of  the  case,  no  decree  can  be  rendered  against  the 
trustees  for  moneys  in  their  hands,  or  which  have  been  misappropriated.  They 
have  never  been  called  on  to  answer,  and  there  are  no  allegations  whatever 
against  them.  It  will  be  time  enough  to  consider  their  liabiUty  when  proceed- 
ings in  that  behalf  shall  have  been  instituted  in  some  appropriate  form.  As  to 
property  sold  and  conveyed  by  the  trustees  of  both  mortgages,  the  lien  of  the 
mortgages  is  gone,  and  the  title  of  the  purchasers  good.  In  respect  to  par- 
chasera  who  have  no  conveyances  from  the  trustees,  the  case  is  in  no  condition 
for  a  decree  under  the  present  pleadings,  and,  with  the  present  parties,  all  that 
can  be  done  is  to  order  a  sale  of  the  property  not  actually  secured  by  the 
second  mortgage  trustees,  leaving  the  parties  to  such  remedies  as  they  may 
have. 

V.  As  to  the  attachment  by  the  People's  Savings  Bank  in  Georgia:  After 
the  great  length  to  which  this  opinion  has  already  been  extended,  I  am  not 
inclined  to  consider  this  question  in  detail.  The  conclusion  I  have  reached  is, 
that  the  lien  of  the  attachment  is  superior  to  that  of  the  mortgage  in  Georgia. 
The  first  record  of  the  mortgage  in  that  state  was  not  good  as  against  at- 
taching creditors,  and  it  is  not  pretended  that  this  bank  was  not  at  liberty  to 
pursue  such  remedies  as  the  law  gave  for  the  collection  of  debts.  As  the 
amount  is  comparatively  small,  and  ifeis  better  to  have  the  property  sold  free 
of  such  a  lien,  I  think  an  order  should  be  made  directing  the  receiver  to  pay 
any  balance  that  may  remain  due  after  the  funds  reached  by  the  process  of 
garnishment,  and  not  actually  paid  over  to  the  receiver,  have  been  applied,  as 
far  as  they  will  go,  to  the  satisfaction  of  the  judgment  that  has  been  rendered 
in  this  action  in  the  Georgia  court. 

YI.  As  to  the  wharf  property  in  Charleston  which  is  subject  to  the  lien  of 
certain  special  mortgages :  There  is  no  dispute  about  the  priority  of  the  lien 
of  the  special  mortgages  on  this  property,  or  as  to  the  amount  which  is  due. 
The  decree  should  order  a  sale  subject  to  these  liens,  and  providing  that  the 
purchaser  should  not,  by  his  purchase,  become  personally  bound  for  the  pay- 
ment of  any  balance  of  the  debt  that  may  remain  after  the  mortgaged  property 
is  exhausted,  if  he  should  not  desire  to  pay  off  the  incumbrances  and  keep  the 
property. 

At  the  close  of  the  argument  it  was  suggested  that  a  reference  ought  to  be 
made  to  determine  what  property  was  covered  by  the  lien  of  the  second^  mort- 
gage. There  is  nothing  in  the  case  as  it  now  stands  to  enable  me  to  determine 
as  to  the  necessity  for  such  an  order,  or  whether,  if  made  at  all,  it  should  be 
before  a  sale.  That  question  is  therefore  left  open,  to  be  settled  whea  the 
details  of  the  decree  shall  come  up  for  consideration.  A  decree  may  be  pre- 
pared in  accordance  with  this  opinion.  The  complainants  are  entitled  to  a  sale 
of  the  mortgaged  property,  subject  to  the  ascertained  prior  incumbrances;  bnt 
until  such  a  decree  is  prepared  the  injunctions  heretofore  issued  in  this  oaose 
chall  remain  in  force. 
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DUNCAN  V.  MOBILE  &  OHIO  RAILROAD  COMPANY, 
(Circuit  Court  for  Alabama:  8  Woods,  567-582.    1877.) 

Statement  of  Facts. —  There  were  several  cases  consolidated,  all  having  ref- 
erence to  the  aflfairs  of  the  Mobile  &  Ohio  Bailroad  Company.  The  principal 
question  involved  in  the  case  as  heard  was,  whether  the  coupons  due  in  May 
and  November,  1874,  and  taken  up  by  Duncan,  Sherman  &  Co.,  were  purchased 
by  them  or  paid  by  the  company.  That  firm  was  the  financial  agent  of  the 
corporation,  and  Duncan,  the  head  of  the  firm,  was  president  of  the  corpora^ 
tion.  The  coupons  were  presented  for  payment  at  the  proper  place,  and  the 
holders  were  referred  to  the  bank  or  agency  of  the  firm  for  their  money.  The 
facts  on  this  point  appear  sufficiently  in  the  opinion  of  the  court. 

Opinion  by  Bradley,  J. 

In  the  case  of  the  Mobile  &  Ohio  Railroad  Company,  in  which  the  various 
suits  were  consolidated,  we  have  given  the  subject  discussed  a  good  deal  of 
consideration,  and  have  prepared  the  following  opinion :  The  consolidation  of 
these  cases  by  agreement  of  the  parties  has  relieved  us  from  the  necessity 
of  deciding  between  the  conflicting  claims  of  the  two  sets  of  trustees.  Both 
being  before  the  court,  as  well  as  the  parties  beneficially  interested,  we  can 
make  a  decree  by  which  a  sale  of  the  mortgaged  property  will  be  valid  and 
confer  a  good  title.  We  are  also  relieved  from  making  any  adjudication  in 
reference  to  the  claim  of  priority  of  the  Tennessee  substitution  bonds,  which, 
by  like  agreement  of  the  parties,  is  submitted  to  the  consideration  of  another 
court. 

The  only  question  of  importance  remaining  in  the  causes  as  now  consolidated 
is,  whether  the  interest  coupons  which  became  due  in  May  and  November, 
1874,  on  the  first  mortgage  bonds,  are  valid  and  outstanding  securities,  entitled 
to  payment  out  of  the  proceeds  of  the  mortgaged  premises  pari  passu  with 
the  bonds  from  which  they  were  severed,  or  even  prior  to  said  bonds,  or 
whether  they  are  to  be  deemed  to  have  been  paid  and  satisfied.  The  holder  of 
these  coupons  (they  not  having  been  canceled)  contends  that  they  were  pur- 
chased from  the  original  holders  thereof,  and  were  not  paid,  and  that  by  virtue 
of  such  purchase  be  is  entitled  to  the  full  benefit  of  the  mortgage  security,  and 
even  to  priority  of  payment  over  the  coupons  subsequently  maturing,  and 
over  the  principal  of  the  bonds;  and  if  not  entitled  as  purchaser,  that  he  is  at 
least  entitled  to  be  subrogated  to  the  rights  of  the  original  holders,  as  if  the 
coupons  bad  never  been  paid.  The  coupons  in  question  were  regularly  pre- 
sented for  payment  at  the  proper  places  appointed  for  that  purpose,  at  or  soon 
after  the  time  when  they  became  due;  but  the  money  due  thereon  was  not 
received  by  the  parties  holding  the  same  in  the  usual  manner,  at  the  place  of 
presentment;  but,  after  being  examined,  they  were  inclosed  in  a  sealed  envelope 
and  indorsed  with  a  memorandum  of  the  number  and  amount,  and  returned  to 
the  holder  or  his  agent,  with  directions  to  present  them  at  some  neighboring 
banking  house,  where  they  would  get  the  money.  It  is  claimed  that  they  were 
not  paid  by  the  railroad  company,  but  that  Duncan,  Sherman  &  Co.  advanced 
the  money  on  them  with  intent  to  hold  them  as  subsisting  securities,  and  that 
the  holders  consented  thus  to  dispose  of  them.  Parties  contesting  the  validity 
of  the  coupons  as  an  outstanding  claim  insist  that  they  were  in  fact  paid  by 
the  company  or  with  funds  procured  by  it  for  the  purchase,  and  that  the  hold- 
ers did  not  consent  to  a  sale  of  them,  and  that  Duncan,  Sherman  &  Co.,  at  all 
events,  are  estopped  from  setting  up  a  claim  to  them  as  purchasers. 
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The  right  of  the  contestants  to  appear  and  oppose  the  claim  of  the  present 
holders  of  these  coupons  is  questioned.  It  is  said  that,  having  come  before  the 
master  "and  proved  their  own  bonds  without  making  objection  to  the  cou- 
pons which  were  also  presented  and  proved  before  the  master,  they  are  now 
precluded  from  raising  objections  to  them.  The  statement  is  not  precisely  ac- 
curate. One  of  the  contestant  bondholders  at  least  did  present  objections 
before  the  master  (which  objections  were  adopted  and  presented  by  the  com- 
plainants as  trustees  of  the  mortgage),  and  others  have  since  been  permitted 
to  appear  as  defendants  in  the  cause  and  file  an  answer,  which  they  have  done, 
raising  the  very  issue.  In  addition  to  this,  the  trustees  of  the  second  .mortgage 
filed  an  answer  disputing  the  validity  of  the  coupons.  We  think,  therefore, 
that  the  issue  has  been  distinctly  and  properly  raised. 

§  1341.  In  equity  opposition  to  a  claim  of  one  creditor  inures  to  the  benefit  of 
qJL 

In  the  administration  by  a  court  of  equity  of  a  common  fund  subjected  to 
the  equal  benefit  of  many  creditors,  if  one  creditor  objects  to  the  claim  of  an- 
other creditor  and  succeeds  in  showing  it  to  be  invalid,  such  claim  does  not 
stand  good  as  against  other  creditors  who  interpose  no  objection  to  it.  The 
opposition  of  one  inures  to  the  benefit  of  alL  It  questions  the  right  to  partici- 
pate in  the  common  fund.  If  the  other  creditors,  not  opposing  the  claim, 
expressly  waive  all  objections  to  it  as  to  themselves,  and  consent  that  it  shall 
participate,  such  waiver  and  consent  can  only  affect  the  proportion  of  the  fund 
to  which  they  would  be  entitled  if  the  disputed  claim  were  excluded.  It  comes 
in  for  a  portion  of  their  share  by  equal  participation  with  themselves.  This 
proposition  is  so  obvious  that  it  needs  no  argument  to  support  it. 

§  1343,  The  effect  of  a  waiver  of  oljectione. 

Waiver  of  objections  to  a  claim  is  no  proof  of  its  validity  except  as  against 
those  who  make  the  waiver.  The  waiver  filed  in  this  case,  therefore,  cannot 
have  the  effect  of  proof  that  the  coupons  in  question  were  purchased  by  Dun- 
can, Sherman  &  Co.,  except  by  way  of  estoppel  as  against  those  who  filed  it. 
The  questions  raised  by  the  contestants,  therefore,  are  properly  raised,  and 
must  be  met;  and  in  considering  these  questions,  it  is  necessary  to  inquire  into 
the  precise  position  which  Duncan,  Sherman  &  Co.  occupied  towards  the  com- 
pany. It  appears  from  the  evidence  that  they  had  for  some  time  previous  to 
May,  1874,  been  the  general  financial  agents  of  the  Mobile  &  Ohio  Bailroad 
Company,  and  were  interested  in  its  capital  stock  and  its  various  classes  of  se- 
curities, to  wit:  First  mortgage  bonds, second  mortgage  and  other  bonds,  and 
also  in  its  floating  debt.  They  made  the  arrangements  for  the  current  funds 
necessary  to  meet  its  various  liabilities  from  time  to  time;  and,  in  short,  may 
be  said  to  have  carried  the  concern  for  a  considerable  period.  Wm.  B.  Duncan, 
the  head  of  the  firm,  was  for  several  years  a  director  of  the  company,  and  in 
April,  1874,  he  became  its  president,  and  was  invested  with  the  most  plenary 
control  of  all  its  financial  affairs.  By  resolutions  of  the  directors,  adopted  in 
April,  1874,  after  Mr.  Duncan  was  elected  president,  he,  as  such,  was  invested 
with  full  discretion  over  the  available  securities  held  and  owned  by  the  com- 
pany, in  consolidated  bonds,  convertible  bonds,  first  and  second  mortgage  bonds 
and  stock,  and  was  authorized  to  sell  or  hypothecate  the  same;  and  the  net 
earnings  of  the  company  were  pledged  for  repayment  of  advances  made  by 
him  for  the  purpose  of  meeting  the  May  interest;  and  the  consolidated  bonds 
were  pledged  as  a  security  for  the  floating  debt.  The  truth  is,  the  whole 
financial  operations  of  the  company  were  under  the  control  and  passed  through 
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the  bands  of  Duncan,  Sherman  &  Co.,  both  in  1873  and  1874,  and  up  to  the 
time  of  its  open  suspension  in  May,  1875. 

The  resonrces  whioh  thus  came  into  their  bands  were  derived  from  the  earn- 
ings of  the  road,  the  disposable  securities  and  stock  of  the  company,  and  the 
temporary  loans  that  were  made  from  time  to  time.  It  appears  from  the 
annual  report  of  the  company  for  the  year  1874  (the  year  in  question)  that  its 
net  earnings  for  that  year  were  $708,000,  and  the  sales  of  bonds  (mostly  con- 
vertible) amounted  to  $94,000,  making  a  total  of  $802,000.  The  contestants, 
in  this  case,  contend  that  these  sums  were  sufficient  to  have  kept  down  and 
paid  the  interest  of  the  first  mortgage  bonds  and  most  of  the  other  outstanding 
bonds  of  the  company.  This  is  true.  The  annual  interest  of  the  first  mort- 
gage bonds  (including  the  Tennessee  substitution  bonds)  was  about  $730,000, 
and  of  all  the  bonds  together,  about  $880,000.  But  there  was  a  large  floating 
debt,  which,  at  the  close  of  1873,  amounted,  according  to  the  annual  report  for 
that  year,  to  the  sum  of  $1,451,147.77,  of  which  Duncan,  Sherman  &  Co.  held 
about  $191,000.  They  had,  during  the  year,  loaned  to  the  company,  on  its 
notes,  $150,000,  which  had  not  been  reimbursed,  and  the  balance  due  them  on 
general  account  at  the  close  of  the  year  was  over  $41,000.  This  loan  was  made 
to  enable  the  company  to  keep  up  the  payment  of  its  interest  and  to  meet  its 
current  obligations.  The  floating  debt  was  kept  along  by  renewals  and  by 
pledging  various  securities  of  the  company  as  collateral.  During  the  year  1874 
it  was  reduced  about  $282,000,  and  as  a  part  of  this  reduction  Duncan,  Sher- 
man &  Co.  reduced  their  own  debt  $174,000,  bringing  it  down  to  about 
$17,000.  That  is,  they  reimbursed  themselves  their  temporary  loan,  with 
interest,  amounting  to  $160,000,  and  $14,000  on  their  general  account. 

The  contestants  complain  that  this  reduction  ought  not  to  have  been  made, 
especially  so  much  of  it  as  applied  to  the  debt  due  to  Duncan,  Sherman  &  Co. 
They  say  that  by  the  resolution  of  April,  1874,  the  earnings  of  the  road  were 
pledged  for  the  May  interest  (which  is  the  interest  represented  by  one-half  of 
the  coupons  in  question),  and  that  at  all  events  this  interest  should  have  been 
paid.  They  also  insist  that  the  same  considerations  apply  to  the  November 
interest.  They  contend  that  this  was  a  specific  appropriation  of  these  funds, 
and  that  Duncan,  Sherman  &  Co.,  occupying  the  fiduciary  relations  towards 
the  company  which  they  did,  were  bound  in  equity  to  carry  it  out,  and  had  no 
right  to  assume  the  role  of  purchasers  of  those  coupons.  This  position  will 
presently  be  considered. 

Besides  reducing  the  principal  of  the  floating  debt  as  before  mentioned,  the 
sum  of  $118,346  was  absorbed  in  paying  interest  thereon,  for  the  purpose  of 
extending  it  and  preventing  the  sacrifice  of  collaterals;  the  sum  of  $139,296 
was  used  to  pay  overdue  coupons  of  the  previous  year,  and  $128,000  to  pay 
interest  on  convertible  and  other  bonds;  besides  which,  some  of  the  assets 
were  uncollected,  amounting,  in  excess  of  what  was  realized  from  those  of 
1873,  to  $47,726,  and  the  sum  of  $45,000  was  paid  on  the  Oktibbeha  branch. 
These  items  together  amount  to  $478,368,  and  with  the  amount  paid  on  the 
principal  of  the  floating  debt,  made  an  aggregate  of  $763,000.  Various  other 
claims  in  judgment,  and  otherwise,  absorbed  the  balance.  It  is  not  pretended 
that  any  portion  of  the  bonded  interest  accruing  in  1874  (except  as  above 
stated)  was  paid  by  the  company,  unless  the  payment  hereafter  mentioned  is 
to  be  regarded  in  that  light.  The  only  resources  which  the  company  had  were 
actually  disposed  of  as  above  stated. 

In  this  state  of  affairs  it  was  evident  that  the  company  was  in  a  failing  con- 
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dition.  Its  net  income  from  the  road  (which  was  its  only  real  resource)  was 
insufficient  to  pay  the  interest  on  its  funded  debt,  to  say  nothing  of  the  floating 
debt  The  great  mass  of  its  property  was  primarily  liable  to  its  first  mortgage 
bondholders.  If  subjected  to  an  indiscriminate  scramble  of  judgment  credit- 
ors, the  rolling  stock  and  outside  property  would  be  sacrificed  and  scattered, 
and  the  whole  security  would  be  ruined.  What  was  to  be  done?  The  first 
mortgage  bonds  were  not  due,  and  if  the  earnings  were  applied  to  the  payment 
of  the  interest  accruing  on  them,  the  bondholders  could  not  take  possession  of 
the  property,  nor  bring  a  suit  for  foreclosure.  At  the  same  time,  other  credit- 
ors were  clamorous  for  every  cent  which  could  be  realized.  Duncan,  Sherman 
&  Co.  conceived  the  idea  of  purchasing  the  coupons  with  their  own  funds,  or 
funds  provided  by  them  for  the  purpose,  perhaps  in  the  hope  of  preserving  the 
credit  of  the  company  until  a  change  for  the  better  should  enable  it  to  avoid 
ultimate  bankruptcy.  It  is  evident,  moreover,  that  this  would  place  it  in  their 
power,  if  the  resources  of  the  company  should  continue  inadequate  to  redeem 
the  coupons,  to  take  proceedings  for  administering  on  the  property  for  the 
protection  of  the  bondholders,  and  of  putting  the  company  into  a  course  of 
liquidation. 

The  mode  of  carrying  out  the  plan  of  purchasing  the  coupons  was  this: 
Funds  were  furnished  or  provided  for  by  Duncan,  Sherman  &  Co.,  in  some 
bank  near  the  usual  place  of  payment,  for  the  purpose  of  taking  up  the  coupons 
on  their  account.  When  presented  for  payment  by  the  holders,  the  course 
pursued  is  stated  by  the  master  in  his  report,  as  follows:  '^  As  to  the  mode  and 
manner  the  evidence  is  very  complete.  For  instance,  the  coupon  holders  who 
presented  them  for  payment  at  the  company's  office  in  Mobile  were  handed 
back  their  coupons  after  they  had  been  verified  or  counted  by  the  treasurer  or 
his  assistant,  and  placed  in  envelopes  indorsed  with  memoranda  of  the  num- 
ber and  amounts,  and  the  holders  were  told  to  take  them  to  the  Bank  of  Mobile, 
where  they  would  be  paid.  On  presentation  at  said  bank  to  the  teller,  the 
coupons  were  retained  by  the  bank  officer  and  the  bank's  checks  or  money  were 
given  for  them.  The  mode  and  manner  of  payment  in  London  and  New  York 
was  not  the  usual  mode.  In  London  the  coupons  for  May,  1874,  were  taken 
up  on  instruction*  from  Duncan,  Sherman  &  Co.  by  the  Union  Bank,  and  for 
November  by  the  Credit  Foncier.  In  New  York,  the  evidence  is  that  they 
were  not  paid  in  the  usual  manner,  and  that  the  holders  were  informed  that  they 
Avere  being  purchased,  and  held  uncanceled. 

•  .•...«««• 

''  Evidence  was  adduced  to  show  that  a  portion  of  the  original  owners  did 
not  know  that  the  company  was  not  paying.  It  appears  that  some  did  not 
know,  and  did  not  inquire.  Others  did  and  were  fully  informed.  Payment  was 
not  made  at  the  treasurer's  counter  as  usual  It  appears  that  all  who  inquired 
were  informed  of  the  nature  of  the  payment.  There  was  evidence  to  show 
that  a  written  notice  was  posted  up  in  view  of  the  treasurer's  office.  The  evi- 
dence is  full  that  the  purchasing  agencies  and  the  officers  of  the  company  fully 
understood  the  transaction.  Evidence  offered  to  show  that  the  matter  was 
kept  secret,  failed." 

The  master  further  finds  as  follows:  ^'  The  proof  is  full  as  to  the  intent  of 
Duncan,  Sherman  &  Co.,  and  their  agents  —  the  Bank  of  Mobile,  Credit  Foncier, 
etc.,  with  the  assent  of  the  company,  not  to  pay  or  satisfy  said  coupons  so  as 
to  extinguish  them:  but,  on  the  contrary,  their  plainly  expressed  intention  was 
that  they  should  be  purchased  and  remain  uncanceled,  with  all  the  rights  that 
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purchasers  would  have.  Their  taking  up  the  coupons  without  extinguishment 
was  with  the  consent  of  the  company,  by  the  express  agreement  with  its 
oflScers  that  they  were  to  be  purchased  with  all  lien  rights  as  existing  mortgage 
security,  preserved  and  held  until  the  company  could  pay  them."  These  find- 
ings of  fact  have  been  excepted  to  by  the  contestants,  but  after  a  careful  exam- 
ination of  the  evidence,  we  think  they  are  substantially  correct. 

§  1343.  Financial  agents  of  a  corporation  may  buy  up  its  liabilitiesy  hut  are 
hyund  to  the  utmost  good  faith. 

Kow,  upon  this  state  of  facts  several  questions  arise:  First.  Were  Duncan, 
Sherman  &  Co.  precluded  from  purchasing  the  coupons  by  the  relation  in 
which  they  stood  to  the  company?  We  do  not  see  that  this  can  be  successfully 
maintained.  As  financial  agents  of  the  company,  and  general  managers  of  its 
pecuniary  concerns  (Wm.  Butler  Duncan  being  the  chief  executive  officer),  it 
is  undoubtedly  true  that  they  were  bound  to  preserve  entire  good  faith.  Had 
they  been  furnished  by  the  company  with  the  requisite  means  to  pay  the  cou- 
pons, it  would  have  been  acting  in  bad  faith  towards  it  to  have  purchased  the 
coupons  in  this  manner,  without  the  company's  consent;  and,  under  such  cir- 
cumstances, even  to  have  purchased  them  with  its  consent,  and  kept  them  on 
foot^  for  the  purpose  of  getting  possession  of  the  company's  property,  would 
have  been  a  fraud  upon  other  parties  interested  in  that  property.  But  the  requi- 
site funds  were  not  furnished  by  the  company.  Money  enough  was  furnished,  it 
is  true,  to  have  paid  these  particular  coupons,  by  leaving  everything  else  unpaid. 
Bat  the  company  was  overwhelmed  with  floating  debt,  and  creditors  were  press- 
ing to  be  paid.  Securities  to  a  large  amount  had  to  be  pledged  as  collateral  to 
prevent  instant  prosecution^  and  debts  had  to  be  extended  by  payment  of 
interest  to  prevent  the  sacrifice  of  the  securities.  Duncan,  Sherman  &  Co. 
cannot  justly  be  condemned  for  paying  these  pressing  obligations  as  far  as  the 
money  in  their  hands  would  go.  Immediate  bankruptcy  would  have  resulted 
from  a  contrary  course.  It  is  true,  the  resolution  of  April  pledged  the  earn- 
ings of  the  road  for  the  advances  obtained  by  the  president  for  the  purpose  of 
meeting  the  May  interest;  but  this  pledge  was  only  made  for  his  security,  and 
did  not  prevent  him  from  paying  other  debts  with  such  earnings  if  he  found  it 
expedient,  and  for  the  company's  interest  to  do  so.  And  even  if  the  company 
could  have  insisted  on  such  an  appropriation,  it  did  not,  but  assented  to  his 
purchasing  the  coupons  instead  of  paying  them. 

As  to  Duncan,  Sherman  &  Co.  paying  their  own  temporary  loan  to  the  com- 
pany, it  does  not  appear  but  that  they  had  claims  of  the  highest  equity  to  be 
paid.  They  had  made  this  loan  to  enable  the  company  to  pay  its  interest.  It 
was  a  confidential  debt  for  a  loan  made  to  relieve  the  company  from  its  press- 
ing embarrassments. 

Secondly.  Was  the  transaction,  as  it  actually  occurred,  a  purchase  of  the 
coupons?  It  is  insisted  by  the  claimant  that  his  possession  of  the  coupons 
uncanceled  is  prima  facie  evidence  of  his  title  to  them,  with  all  the  rights  of 
a  purchaser.  So  it  would  be  if  the  evidence  did  not  disclose  the  exact  nature 
of  the  transaction.  Whilst  be  has  possession  we  know  how  he  got  that  pos- 
session, or,  rather,  we  know  how  Duncan,  Sherman  &  Co.  got  it,  and  it  is  con- 
ceded that  the  present  holder,  having  obtained  them  after  maturity,  is  affected 
by  the  consequences  that  attach  to  the  transaction.  If  they  were  paid,  he 
cannot  bold  them  as  unpaid.  He  has  the  same  title  to  them  which  Duncan, 
Sherman  &  Co.  acquired,  and  no  greater. 

521 


§§  1844-1846.  CONYEYANCES  —  RAILBOAD  MORTGAGES. 

§  1344«   What  constitutes  a  purchase  and  what  a  payment  of  coupons. 

Then  was  it  a  purchase?  We  are  clearly  of  opinion  that  there  was  no  pur- 
chase, unless  there  was  an  intent  on  the  part  of  the  original  holder  to  selL 
This  is  almost  a  self-evident  proposition.  And  where,  as  in  this  case,  a  sale,  as 
compared  with  payment,  is  prejudicial  to  the  holders'  interest  by  continuing 
the  burden  of  the  coupons  upon  the  jcommon  security,  and  lessening  its  value 
in  reference  to  the  balance  of  the  debt,  the  intent  to  sell  should  be  clearly 
proved.  Such  an  intent  may  be  inferred,  however,  when  the  holder  has  actual 
notice  that  purchase,  and  not  payment,  is  being  made,  and  when,  having  such 
notice,  he  consents  to  take  his  money.  So  the  same  result  will  follow  if  the 
bolder  acquiesces  in  the  transaction,  on  being  subsequently  informed  that  pay- 
ment was  not  made  by  the  debtor  company,  but  was  made  by  a  third  party 
intending  to  purchase  the  coupons  and  keep  them,  subsisting  and  uncanceled. 
In  such  case  the  holder  would  undoubtedly  have  a  right  to  repudiate  the  trans- 
action, and  demand  possession  of  his  coupons  by  returning  the  money  received 
for  them.   But,  not  doing  this,  he  will  be  presumed  to  acquiesce  in  their  transfer. 

§  1345.  Circumstances  sufficient  to  pv^  parties  on  inquiry. 

In  the  present  case  many  of  the  parties  had  actual  notice  of  the  nature  of 
the  transaction,  and  all  who  inquired  were  informed  in  relation  to  it.  The  cir- 
cumstances of  tl^e  payment  were  calculated  to  excite  inquiry.  The  coupons 
were  not  paid  in  the  usual  manner,  by  the  officers  ac  agents  of  the  company, 
at  the  place  designated  for  payment;  but,  after  examination,  were  sealed  up  in 
an  envelope,  and  the  holder  was  directed  to  go  elsewhere  to  get  his  money.  At 
the  place  to  which  he  was  directed  to  go  he  received  it,  and  delivered  up  his 
coupons.  They  were  not  delivered  up  to  the  company.  This  was  an  indication 
that  they  were  not  to  be  canceled.  The  great  advantage  to  the  holder  of  pay- 
ment by  the  company  would  have  been  the  cancellation  of  the  coupons,  so  as 
to  diminish  the  burden  on  the  mortgage  security.  But  he  delivered  his  coupons 
to  a  third  party,  who  furnished  him  the  money  for  them.  He  ought  to  have 
known  that  that  party,  whether  the  bank  itself,  or  some  person  by  whom  it 
was  employed  and  furnished  with  funds,  would  at  least  keep  the  coupons  for 
its  security  until  the  company  could  pay  them.  We  think  that  this  was  notice 
to  the  holder,  at  least  sufficient  notice  to  put  him  upon  inquiry.  It  may  not 
have  been,  and  we  think  it  was  not,  sufficient  notice  to  bind  hinji  absolutely  to 
a  contract  of  sale.  He  might  still  have  repudiated  the  transaction  by  return- 
ing his  money.  But  it  was  certainly  sufficient  to  put  him  upon  inquiry;  and 
his  subsequent  acquiescence  confirmed  the  title  of  Duncan,  Sherman  &  Co., 
whose  money  he  received.  Had  any  other  parties  than  Duncan,  Sherman  & 
Go.  placed  themselves  in  the  gap  as  they  did,  and  taken  up  the  coupons  with 
their  own  funds,  hardly  a  doubt  would  have  been  raised  as  to  their  title  to  keep 
the  coupons  until  they  were  reimbursed.  In  our  judgment,  therefore,  Alex- 
ander Duncan,  who  obtained  the  coupons  from  Duncan,  Sherman  &  Co.,  is 
justly  entitled  to  hold  them  as  subsisting  demands  against  the  mortgage 
security. 

§  1346.  Coupons  sevei'edfrom  hands  are  not  entitled  to  priority  over  the  bonds 
or  subsequently  maturing  coupons.    See  Bonds j  XV. 

But  the  claim  put  forward,  that  these  coupons  are  entitled  to  priority  over 
the  principal  and  over  coupons  subsequently  maturing,  we  regard  as  utterly 
untenable.  This  would  be  giving  to  coupons  a  far  greater  sanctity  than 
justly  belongs  to  them.    They  are  created  as  a  mere  matter  of  convenience  for 
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collecting  the  interest.  According  to  them,  the  additional  quality  of  being 
severed  from  the  bond,  and  of  being  passed  from  hand  to  hand,  does  not  clothe 
them  with  any  additional  privileges  prejudicial  to  the  bond  itself.  They  have 
no  preference  or  priority  over  it,  any  more  than  unpaid  instalments  of  interest 
would  have  if  there  were  no  coupons  to  represent  it.  They  all  stand,  as  to  the 
security,  on  the  same  platform  of  equality  with  the  principal,  unless  the  mort- 
g^Lge  or  deed  of  trust  contains  some  provision  to  the  contrary,  which  is  not  the 
case  here  (Dunham  v.  Railway  Co.,  1  Wall.,  254;  §§  1557-58,  infra);  and  this 
is  so  whether  the  principal  is  due  or  not.  It  is  suggested  that  the  holder  of  the 
coqpons  may  cause  the  mortgage  to  be  foreclosed  and  the  property  to  be  sold 
to  obtain  payment.  But  he  cannot  do  this  to  the  prejudice  of  the  principaL 
He  must  bring  in  the  bondholders  who  are  equally  entitled  to  the  benefit  of  the 
common  fond.  The  latter  are  not  obliged  to  stand  by  and  see  the  entire 
security  taken  from  them  at  the  instance  of  the  owner  of  the  coupons. 

§  1347.  Tke  rule  as  to  equality  of  claims  secured  upon  a  common  fund. 

Where  a  common  fund  is  equally  liable  as  a  security  for  various  claims,  it 
can  only  be  administered  for  the  benefit  of  all;  and  this  whether  they  have 
all  matured  or  not.  It  is  true,  the  bondholders  themselves,  when  they  have  not 
parted  with  their  coupons,  or  when  an  instalment  of  interest  or  principal  not 
represented  by  coupons  is  due,  may  foreclose  and  sell  the  whole  security  for  the 
satisfaction  of  the  amount  due,  and  thus  deprive  themselves  of  security  for  the 
residue  of  the  debt.  But  that  is  because  the  matter  is  all  in  their  own  discre- 
tion, and  no  other  person  is  injured  by  their  acts.  But  it  does  not  follow  that 
the  holder  of  separated  coupons  can  do  likewise.  Equity  will  not  allow  him 
to  pursue  the  entire  security,  or  any  part  thereof,  to  the  prejudice  of  other  par- 
ties equally  interested  in  it.  The  conclusion  to  which  we  have  come  as  to  the 
right  of  Duncan,  Sherman  &  Co.  to  hold  the  coupons  by  purchase  renders  it 
unnecessary  to  discuss  the  question  of  subrogation  so  ably  argued  by  counseL 
Whilst  we  are  inclined  to  think  that,  as  holders  of  junior  securities,  Duncan, 
Sherman  &  Co.  would  have  been  entitled  to  pay  the  coupons,  and  hold  them 
by  way  of  subrogation,  we  are  not  prepared  to  concede  that  this  would  have 
placed  them  on  equality  with  the  bondholders.  No  one  can  deprive  the  creditor 
of  his  security,  or  any  part  of  it,  without  his  consent,  until  his  whole  debt  is 
satisfied.  Sureties  and  others  entitled  to  the  privilege  of  subrogation,  paying 
only  part  of  the  debt,  must  be  postponed  to  the  creditor  until  they  are  in  a 
position  to  demand  all  his  securities. 

We  observe  that  many  exceptions  have  been  taken  to  the  report  of  the  master 
and  to  his  rulings,  in  the  course  of  the  examination  before  him,  which  we  have 
not  yet  mentioned.  We  have  examined  these  exceptions,  however,  but  from 
the  view  of  the  case  which  we  have  taken,  we  do  not  consider  them  to  be  ma- 
terial. A  decree  should  be  rendered  in  the  cause  in  conformity  with  the  views 
expressed  in  this  opinion,  that  is  to  say,  that  Alexander  Duncan  is  entitled  to 
come  in  on  an  equal  footing  with  the  first  mortgage  bondholders  for  the  amount 
of  the  first  mortgage  coupons  held  by  him,  including  in  the  term  ^'  first  mort- 
gage bonds  "  all  bonds  which  are  ranked  by  the  master  in  his  report  as  belong- 
ing to  the  category  of  first  mortgage  bonds,  such  as  ten  year  interest  bonds, 
etc,  so  far  as  they  represent  coupons  actually  unpaid,  excepting,  however,  the 
Tennessee  substitution  bonds,  which  are  not  passed  upon  by  us,  and  are  not  to  be 
affected  by  the  decree,  but  which  are  to  take  their  rank  of  priority  according 
to  the  decision  of  the  court  which  has  cognizance  of  the  controversy  relating 
to  said  bonds;  also,  that  the  mortgaged  premises  should  be  sold  as  an  entirety 
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to  pay  and  satisfy,  first,  the  said  first  mortgage  bonds  and  coupons,  and  then 
the  other  secarities  of  the  company  in  the  order  reported  by  the  master,  saving 
and  excepting  the  rights  of  the  holders  of  the  Tennessee  substitution  bonds,  as 
before  provided.  Also,  that  masters  should  be  appointed  to  make  the  said  sale 
and  to  execute  the  decree;  and  that  the  sale  should  be  duly  advertised  by  them, 
and  fixed  to  take  place  on  a  day  named;  and  that,  upon  such  sale  being  made, 
first  mortgage  bonds  and  first  mortgage  coupons  should  be  received  in  payment 
in  place  of  cash,  when  tendered  for  that  purpose,  except  a  sum  sufficient  to  pay 
the  costs  and  expenses  of  the  various  litigations,  and  the  expenses  and  com- 
pensation of  the  commissioners,  reserving  for  further  order  the  static  of  the 
said  Tennessee  substitution  bonds  in  respect  to  said  sale. 

Provision  should  also  be  made  in  the  decree  for  executing  all  proper  deeds 
and  conveyances  necessary  to  perfect  the  title;  and  all  further  equities  and 
directions  necessary  to  be  made  between  the  parties,  or  with  regard  to  the 
mortgage  fund,  are  to  be  reserved  at  the  foot  of  the  decree.  The  counsel  of 
the  complainants  in  the  original  suit  will  prepare  a  draft  of  the  decree,  and 
submit  it  to  the  opposite  counsel,  before  presenting  it  to  the  court,  in  order  that 
if  the  terms  be  not  agreed  on  they  may  be  then  settled. 

Woods,  J.,  concurred. 

RAILROAD  COMPANY  v.  HOWAJUX 
(7  Wallace,  3d2-416.    1868.) 

Appeal  from  TJ.  S.  Circuit  Court  for  Iowa. 

Opinion  by  Mb.  Justice  Clifford. 

Statement  of  Facts. —  Subscriptions  were  made  to  the  Mississippi  &  Mis- 
souri Eailroad  Company  by  certain  municipal  corporations  through  which  the 
railroad  was  located,  and  the  proper  authorities  of  those  municipalities  issued 
their  bonds  in  payment  of  such  subscriptions  to  the  stock  of  the  railroad  com- 
pany. Coupons  were  attached  to  the  bonds  providing  for  the  payment  of  in- 
terest semi-annually,  and  the  railroad  company,  as  the  immediate  transferees 
of  the  bonds,  guarantied  that  the  principal  and  interest  of  the  bonds  should  be 
paid  as  stipulated  by  an  instrument  in  writing  on  the  back  of  each  bond,  duly 
executed  by  the  proper  officers  of  the  railroad  company.  Obvious  purpose  of 
that  guaranty  was  to  augment  the  credit  of  the  bonds  in  the  market,  and  to 
facilitate  their  sale  to  capitalists,  to  raise  money  to  construct  their  railroad  and 
put  it  in  operation.  Complainants  became  the  lawful  holders  for  value  of  a 
large  number  of  these  bonds,  and  the  guarantors  as  well  as  the  obligors  neg- 
lecting and  refusing  to  pay  the  coupons  as  the  same  fell  due,  they  brought  sep- 
arate suits  against  those  parties,  and  recovered  judgments  against  them 
respectively,  as  alleged  in  the  bill  of  complaint 

Executions  were  issued,  as  well  on  the  judgment  against  the  obligors  of  the 
bonds  as  on  the  judgment  against  the  guarantors  of  the  same,  and  the  return 
of  the  officer  in  each  case  was  that  he  found  no  property.  Prior  to  the  date 
of  those  judgments,  the  railroad  company  had  executed  several  mortgages  of 
their  railroad  to  secure  the  payment  of  their  bonds,  issued  at  different  times, 
to  the  amount  of  $7,000,000,  and  the  company  had  become  insolvent.  They 
had  also  become  liable  as  guarantors  of  the  municipal  bonds  already  described, 
and  others  of  like  kind  received  and  used  for  the  same  purpose,  to  the  amount 
of  $300,000,  the  payment  of  which  was  repudiated  by  the  respective  munici- 
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pal  corporations,  by  whose  officers  the  bonds  were  issaed.  Unable  to  pay  the 
debts  of  the  company,  the  stockholders  of  the  same  determined  to  sell  their 
railroad.  Arrangements  were  accordingly  made  between  the  stockholders  and 
the  holders  of  the  mortgage  bonds  to  get  up  the  stock  of  the  company  through 
certain  agents  or  trostees,  and  to  execute  and  deliver  to  the  several  holders  of 
those  bonds,  and  to  the  owners  of  the  stock  of  the  company,  certificates  of  the 
amounts  that  they  respectively  would  be  entitled  to  receive  under  a  distribu- 
tion of  the  consideration  of  the  proposed  sale.  Amount  of  the  consideration, 
as  assumed  in  the  arrangement,  was  $5,500,000,  and  the  terms  of  the  arrange- 
ment were  that  the  consideration  should  be  distributed  among  the  parties  in- 
terested therein,  according  to  a  prescribed  scale,  as  set  forth  in  the  bill  of 
complaint. 

By  that  scale  of  distribution,  sixteen  per  cent,  of  the  amount,  to  wit,  $552,400, 
were  to  be  paid  to  the  owners  of  the  capital  stocky  but  none  of  the  stipulations 
in  the  arrangement  made  any  provision  for  the  payment  of  the  bonds  or  cou- 
pons belonging  to  the  complainants.  Authorized  to  carry  the  arrangement 
into  effect,  the  proper  agents  of  the  company  offered  to  sell  the  entire  prop- 
erty of  the  railroad  to  the  Chicago  &  Bock  Island  Bailroad,  and  the  latter 
company,  on  the  1st  day  of  November,  1866,  accepted  the  proposition,  and  the 
parties  entered  into  written  stipulations  upon  the  subject.  Those  proposing  to 
sell  agreed  that  they  would,  with  all  possible  dispatch,  cause  the  mortgages  on 
the  railroad  to  be  foreclosed,  and  that  the  entire  property  of  the  company, 
real  and  personal,  should  be  sold  and  conveyed  to  trustees,  and  that  the  same 
should  be  transferred  to  such  incorporated  company  in  that  state  as  the  other 
contracting  party  should  designate  as  the  purchaser  of  the  property,  if  such 
designation  was  made  within  the  time  therein  prescribed.  By  the  terms  of  the 
agreement,  the  Chicago  &  Bock  Island  Bailroad  Company  agreed  to  cause  to 
be  incorporated  in  that  state  a  company  which  should  make  the  purchase,  as 
proposed,  for  the  sum  of  $5,500,000,  and  complete  the  railroad  to  the  place 
therein  mentioned,  and  the  other  party  stipulated  that  the  purchaser  at  the 
foreclosure  sale  should  convey  the  railroad  to  the  new  company  for  that  con- 
sideration. Pursuant  to  that  agreement  the  mortgages  were  foreclosed,  and 
the  new  company,  to  wit,  the  Chicago,  Bock  Island  &  Pacific  Bailroad  Com- 
pany, was  created  under  the  general  laws  of  the  state,  and  the  entire  property 
of  the  railroad  was  sold  at  the  foreclosure  sale,  and  the  purchasers  conveyed  the 
same  to  the  new  company  as  stipulated  in  the  agreement.  All  the  stockholders 
in  the  old  company  became  thereby  entitled,  as  against  all  those  who  joined 
with  them  in  negotiating  the  sale,  to  a  pro  rata  share  in  the  sixteen  per  cent,  of 
the  consideration  reserved  to  their  use  under  the  scale  of  distribution  prescribed 
in  that  arrangement. 

Statement  of  the  bill  of  complaint  is,  that  the  new  company  is  ready  to  pay 
that  amount  to  the  stockholders  of  the  old  company,  and  the  complainants  con- 
tend that  the  facts  herein  recited  show  that  they  are  entitled  to  have  their 
whole  debt  paid  before  any  portion  of  the  fund  derived  from  that  sale  shall  go 
to  the  stockholders  of  the  old  company,  which  is  insolvent,  and  will  become 
ttctinct  when  that  arrangement  is  fully  carried  into  effect.  Yiews  of  the  com- 
plainants were  sustained  in  the  court  below,  where  It  was  ordered,  adjudged 
and  decreed  that  the  complainants  and  the  other  parties  who  were  duly  ad- 
mitted as  such,  and  joined  in  the  prosecution  of  the  suit,  were  entitled,  as 
creditors  of  the  railroad  company,  to  so  much  of  the  purchase  money  as  was 
agreed  between  the  parties,  and  intended  to  be  reserved  and  distributed  among 
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the  stockhotders  of  the  company,  and  from  that  decree,  as  more  fully  set  forth 
in  the  record,  the  respondents  appealed. 

§  1348.  The  property  of  a  corporation  is  equitably  liable  for  its  deits. 

I.  Equity  regards  the  property  of  a  corporation  as  held  in  trnst  for  the  pay- 
ment of  the  debts  of  the  corporation,  and  recognizes  the  right  of  creditors  to 
parsne  it  into  whosesoever  possession  it  may  be  transferred,  nnless  it  has  passed 
into  the  hands  of  a  bona  jide  pnrclmser ;  and  the  rale  is  well  settled  that  stock- 
holders are  not  entitled  to  any  share  of  the  capital  stock  nor  to  any  dividend 
of  the  profits  until  all  the  debts  of  the  corporation  are  paid.  Assets  derived 
from  the  sale  of  the  capital  stock  of  the  corporation,  or  of  its  property,  become, 
as  respects  creditors,  the  substitutes  for  the  things  sold,  and  as  such  they  are 
subject  to  the  same  liabilities  and  restrictions  as  the  things  sold  were  before  the 
sale,  and  while  they  remained  in  the  possession  of  the  corporation.  Even  the 
sale  of  the  entire  capital  stook  of  the  company  and  the  division  of  the  proceeds 
of  the  sale  among  the  stockholders  will  not  defeat  the  trust  nor  impair  the 
remedy  of  the  creditors,  if  any  debts  remain  unpaid,  as  the  creditors  in  that 
event  may  pursue  the  consideration  of  the  sale  in  the  hands  of  the  respective 
stockholders,  and  compel  each  one,  to  the  extent  of  the  fund,  to  contribute  j?ro 
rata  towards  the  payment  of  their  debts  out  of  the  moneys  so  received  and  in 
their  hands. 

§  1349.  Money  derived  from  theeaie  of  capital  stock  ie  a  fund  for  thepay- 
rnent  of  debts. 

Valid  contracts  made  by  a  corporation  survive  even  its  dissolution  by  volun- 
tary surrender  or  sale  of  its  corporate  franchises,  and  the  creditors  of  the  cor- 
poration, notwithstanding  such  surrender  or  sale,  may  still  enforce  their  claims 
against  the  property  of  the  corporation  as  if  no  such  surrender  or  sale  had  taken 
place.  Moneys  derived  from  the  sale  and  transfer  of  the  franchises  and  capital 
stock  of  an  incorporated  company  are  assets  of  the  corporation,  and  as  such 
constitute  a  fund  for  the  payment  of  its  debts,  and  if  held  by  the  corporation 
itself,  and  so  invested  as  to  be  subject  to  legal  process,  the  fund  may  be  levied 
on  by  such  process;  but  if  the  fund  has  been  distributed  among  the  stockhold- 
ers, or  passed  into  the  hands  of  other  than  bona  fde  creditors  or  purchasers, 
leaving  any  debts  of  the  corporation  unpaid,  the  established  rule  in  equity  is, 
that  such  holders  take  the  fund  charged  with  the  trust  in  favor  of  creditors, 
which  a  court  of  equity  will  enforce,  and  compel  the  application  of  the  same 
to  the  satisfaction  of  their  debts.  Story's  Eq.  Jur.  (9th  ed.),  §  1252;  Mumma 
V.  Potomac  Co.,  8  Pet.,  286  (Corporations,  §§  1441-42)  Wood  v.  Dummer,  3 
Mason,  308  (Corporations,  §§  378-388);  Vose  v.  Grant,  15  Mass.,  522;  Spear  v. 
Grant,  16  Mass.,  14;  Curran  v.  State  of  Arkansas,  15  How.,  307  (Corporations, 
§§  1316-29). 

Eegarded  as  the  trustee  of  the  corporate  fund,  the  corporation  is  bound  to 
administer  the  same  in  good  faith  for  the  benefit  of  creditors  and  stockholders, 
and  all  others  interested  in  its  pecuniary  affairs,  and  any  one  receiving  any  por- 
tion of  the  fund  by  voluntary  transfer,  or  without  consideration,  may  be  com- 
pelled to  account  to  those  for  whose  use  the  fund  is  held.  Creditors  are 
preferred  to  stockholders  on  account  of  the  peculiar  trust  in  their  favor,  and 
because  the  latter,  as  constituent  members  of  the  corporate  body,  are  regarded 
as  sustaining,  in  that  aspect,  the  same  relation  to  the  former  as  that  sustained 
by  the  corporation.  None  of  these  principles  are  directly  controverted  by  the 
appellants ;  but  they  deny  that  the  sixteen  per  cent,  agreed  to  be  paid  to  tho 
stockholders  belonged  to  the  corporation. 
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Claim  of  the  coraplftinaitts  to  the  fnnd  in  corittorersy  tests  mainly  upon  two 
propositions,  which  present  mixed  qaestions  of  law  and  fact :  1.  That  they  are 
creditors  of  the  railroad  company,  as  evidenced  by  the  judgments  set  forth  in 
the  record.    2.  That  the  fund  in  question  was  assets  of  the  railroad  company. 

Authority  of  the  municipal  corporations  to  issue  the  bonds  purchased  by  the 
complainants  is  not  denied;  but  the  appellants  contend  that  the  railroad  com- 
pany had  no  power  to  guaranty  their  payment,  and  they  also  deny  that  the 
railroad  company  had  any  title  or  interest  in  the  fund  in  controversy.  On  the 
contrary,  they  insist  that  it  was  a  concession  made  by  the  holders  of  the  mort- 
gage bonds  to  the  stockholders  as  a  ^^ gratuitous  favor''  to  save  them  from  a 
total  loss,  and  to  induce  them  not  to  interpose  any  obstacles  in  the  way  of  a 
speedy  foreclosure  of  the  several  mortgages.  Express  allegation  of  the  bill  of 
complaint  is  that  the  bonds  issued  by  the  municipal  corporations  were  received 
by  the  railroad  company  in  payment  for  subscriptions  to  the  stock  of  the  com- 
pany, and  that  the  corporation,  as  the  holders  of  the  same,  guarantied  their 
payment  and  sold  them  in  the  market,  and  the  stipulation  of  the  parties  is  that 
all  the  allegations  of  the  bill  of  complaint  not  denied  in  the  answer  are  to  be 
considered  as  admitted.  Apart,  therefore,  from  the  effect  of  the  judgments, 
those  allegations  must  be  taken  to  be  true,  as  they  were  not  denied  in  the 
answer. 

Power  to  make  contracts,  and  acquire  and  transfer  property,  is  conferred 
upon  such  corporations  by  the  laws  of  the  state  to  the  same  extent  as  that  en- 
joyed by  individuals;  and  the  record  shows,  to  the  entire  satisfaction  of  the 
court,  that  the  instrument  of  guaranty  was  executed  and  the  bonds  sold  in  the 
market  as  the  means  of  raising  money  to  construct  the  railroad  and  put  it  in 
operation.  Counties  and  cities  may  issue  bonds  under  the  laws  of  that  state 
in  aid  of  such  improvements;  and  railway  companies  are  expressly  authorized 
to  receive  such  securities  in  payment  of  subscriptions  to  their  capital  stock, 
and  to  sell  the  bonds  in  the  market  for  such  discount  as  they  think  proper. 

§  1350.  Power  of  a  railroad  company  to  guaranty  municipal  bonds  issued  in 
its  aid. 

Abundant  proof  exists  in  this  record  that  railway  companies  may  issue  their 
own  bonds  to  raise  money  to  carry  into  effect  the  purposes  for  which  they 
were  created ;  and  it  is  difficult  to  see  why  they  may  not  guaranty  the  pay- 
ment of  such  bonds  as  they  have  lawfully  received  from  cities  and  counties, 
and  put  them  upon  the  market  instead  of  their  own,  as  the  means  of  accom- 
plishing the  same  end.  Undoubtedly  they  may  receive  such  bonds  under  the 
laws  of  the  state,  and  if  they  may  receive  them,  they  may  transfer  them  to 
others ;  and  if  they  may  transfer  them  to  purchasers,  they  may,  if  they  deem 
it  expedient,  guaranty  their  payment  as  the  means  of  augmenting  their 
credit  in  the  market,  and  saving  the  corporation  from  the  necessity  of  issuing 
their  own  bonds  to  accomplish  the  same  purpose.  Considered,  therefore,  as  an 
open  question,  the  court  is  of  the  opinion  that  the  objection  is  without  merit. 
Private  corporations  may  borrow  money  or  become  parties  to  negotiable  paper 
in  the  transaction  of  their  legitimate  business,  unless  expressly  prohibited ;  and 
until  the  contrary  is  shown,  the  legal  presumption  is  that  their  acts  in  that  be- 
half were  done  in  the  regular  course  of  their  authorized  business.  White 
Water  Valley  Co.  v,  Vallette,  21  How.,  424;  Partridge  v.  Badger,  25  Barb., 
146;  Barry  v.  Merchants'  Ex.  Co.,  1  Sandf.  Ch.,  280;  Angell  &  Ames  on  Corp., 
§  257 ;  Story  on  Bilk,  §  79 ;  Farnum  v.  Blackstone  Canal,  1  Sumn.,  46. 

Bailroad  companies  are  responsible  in  their  corporate  capacity  for  acts  done  by 
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their  agents,  either  ex  contractu  or  ex  ddido,  in  the  coarse  of  their  business  and 
within  the  scope  of  the  agent's  authority.  Philadelphia,  etc.,  R  Co.  v.  Quigley^ 
21  How.,  202.  Corporations  as  much  as  individuals  are  bound  to  good  faith  and 
fair  dealing,  and  the  rule  is  well  settled  that  they  cannot,  by  their  acts,  represen- 
tations or  silence,  involve  others  in  onerous  engagements  and  then  turn  roand 
and  disavow  their  acts  and  defeat  the  just  expectations  which  their  own  condact 
has  superinduced.  Bargate  v.  Shortridge,  5  H.  of  L.  Cas..  297;  Zabriskie  v. 
Cleveland,  etc.,  R.  Co.,  23  How.,  397;  Bissell  v.  City  of  Jeffersonville,  21  id., 
300.  Tested  by  any  view  of  the  evidence,  it  is  quite  clear  that  the  corporation 
possessed  the  power  to  execute  the  instruments  of  guaranty  appearing  on  the 
back  of'  the  bonds,  and  the  necessary  consequence  of  that  conclusion  is  that  on 
the  default  of  payment  they  became  liable  to  the  holders  of  the  same  to  the 
same  extent  as  the  obligors.  Present  suit  is  not  one  against  stockholders  to 
compel  them  to  pay  a  corporate  debt  out  of  their  own  estate,  but  it  is  a  suit 
against  the  corporation  and  certain  other  parties  holding  or  claiming  assets 
which  belong  to  the  principal  respondent  to  prevent  that  fund  from  being  dis- 
tributed among  the  stockholders  of  the  corporation  before  the  debts  due  to  the 
complainants  are  paid.  Viewed  in  that  light  it  is  obvious  that  the  stockhold- 
ers are  precluded  by  the  judgment  from  denying  the  validity  of  the  instru- 
ments of  guaranty,  and  that  the  judgments  are  conclusive  as  to  the  indebtedness 
of  the  corporation. 

§  1861.  After  the  discharge  of  a  railroad  mortgage  the  property  embraced  in 
it  belongs  to  the  corporation  and  is  subject  to  its  debts, 

II.  Second  defense  is  that  the  fund  in  question  did  not  belong  to  the  corpora- 
tion a3  contended  by  the  appellees. 

Extended  discussion  of  that  proposition  is  not  necessary,  as  the  evidence  in 
the  record  affords  the  means  of  demonstration  that  it  is  not  correct.  Mort- 
gage bondholders  had  a  lien  upon  the  property  of  the  corporation  embraced  in 
their  mortgages,  and  the  corporation  having  neglected  and  refused  to  pay  the 
bonds,  they  had  a  right  to  institute  proceedings  to  foreclose  the  mortgages,  bat 
the  equity  of  redemption  remained  in  the  corporation.  Subject  to  their  lien, 
the  property  of  the  railroad  was  in  the  mortgagors,  and  whatever  interest  re- 
mained after  the  lien  of  the  mortgages  was  discharged  belonged  to  the  corpora- 
tion, and  as  the  property  of  the  corporation  when  the  bonds  were  discharged, 
it  became  a  fund  in  trust  for  the  benefit  of  their  creditors.  Holders  of  bonds 
secured  by  mortgage,  as  in  this  case,  may  exact  the  whole  amount  of  the  bonds, 
principal  and  interest,  or  they  may,  if  they  see  fit,  accept  a  percentage  as  a  com- 
promise in  full  discbarge  of  their  respective  claims;  but  whenever  their  lien  is 
legally  discharged  the  property  embraced  in  the  mortgage,  or  whatever  remains 
of  it,  belongs  to  the  corporation. 

Conceded  fact  is  that  the  property  and  franchises  of  the  railroad  were  sold 
for  the  consideration  specified  in  the  record,  and  that  the  mortgage  bondhold- 
ers discharged  their  lien  for  eighty-four  per  cent,  of  that  amount,  and  that  the 
residue  of  the  purchase  money  remained  in  the  hands  of  the  purchaser  dis- 
charged of  the  lien  created  by  the  mortgages,  and  the  complainants  oontend 
that  it  was  clear  of  all  liens  except  that  of  the  creditors.  Such  a  corporation 
cannot  be  said  to  own  anything  separate  from  the  stockholders,  unless  it  be  the 
tangible  property  of  the  company  and  the  franchises  conferred  by  the  charter, 
and  it  is  conceded  by  both  parties  that  the  fund  in  question  was  derived  from 
a  voluntary  sale  and  transfer  of  those  identical  interests.  They  wore  heavily 
incumbered  by  mortgages^  and  our  attention  is  called  to  the  fact  that  the  pro- 
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visional  arrangement  was  negotiated  by  the  stockholders  and  bondholders;  bat 
the  decisive  answer  to  that  suggestion  is  that  the  two  railroad  companies  were 
parties  to  the  subsequent  contract  of  sale,  and  that  they  both  agreed  to  all  the 
terms  of  sale  and  purchase  and  to  the  mode  of  transferring  and  of  perfecting' 
the  title.  Prompt  payment  was  secured  by  the  bondholders,  and  it  is  highly 
probable  that  they  received  under  that  arrangement  a  larger  portion  of  their 
claims  than  they  could  have  obtained  in  any  other  way. 

§  1353.  Though  a  oontraot  for  foreclosure  be  unauthorizedy  yet  if  varied, 
and  carried  into  effect^  it  must  stand.  ^ 

Another  suggestion  of  the  appellants  is  that  the  contract  of  sale  was  unau- 
thorized ;  but  the  suggestion  is  entitled  to  no  weight,  as  the  contract  was  ulti- 
mately carried  into  effect  by  the  consent  or  subsequent  ratification  of  all  parties 
interested  in  the  subject-matter  of  the  sale. 

§  1353*  In  a  creditor's  suit  against  a  corporatiortj  the  stock/iolders  need  not  be 
individually  made  parties  if  their  interests  are  fully  represented. 

Next  objection  is  that  there  is  such  a  want  of  parties  that  a  court  of  equity 
cannot  grant  the  relief  as  prayed.  Principal  suggestion  in  support  of  this 
proposition  is  that  the  stockholders  should  have  been  made  parties,  bu];  the 
court  is  of  a  difiFerent  opinion,  because  their  interest  is  fully  represented  by  the 
parties  before  the  court.  Bespondents  in  the  suit  are  the  two  railroad  com- 
panies and  the  committee  or  trustees  chosen  and  appointed  by  the  stockholders 
and  bondholders  through  whom  the  provisional  arrangement  was  perfected  and 
the  contract  of  sale  was  carried  into  effect.  Neither  the  stockholders  nor 
bondholders  were  necessary  parties  under  the  circumstances  of  this  case.  Bag- 
shaw  V,  Railway  Co.,  7  Hare,  131;  Holyoke  Bank  v.  Manufacturing  Co.,  9 
Gush.,  576;  Hall  u  Railroad,  21  Law  Rep.,  138;  1  Redfield  on  R'ys,  678;  Boon 
r.  Chiles,  8  Pet.,  532;  Story  v.  Livingston,  13  id.,  869. 

§  1354.  Written  contracts  inuring  to  t/ie  benefit  of  the  bearer  are  not  neces- 
sarily negotiable.  ^ 

Remaining  objection  is,  that  the  certificates  issued  to  the  stockholders  in  lieu 
of  their  stock  were  negotiable,  and  that  they  may  bo  in  the  hands  of  innocent 
holders;  but  the  objection  is  entitled  to  no  weight,  because  it  is  based  upon  an 
erroneous  theory.  Written  contracts  are  not  necessarily  negotiable  simply  be- 
cause by  their  terms  they  inure  to  the  benefit  of  the  bearer.  Doubtless  the 
certificates  were  assignable,  and  they  would  have  been  so  if  the  word  bearer 
bad  been  omitted,  but  they  were  not  negotiable  instruments  in  the  sense  sup- 
posed by  the  appellants.  Holders  might  transfer  them,  but  the  assignees  took 
them  subject  to  every  equity  in  the  hands  of  the  original  owner.  Mechanics* 
Bank  v.  Railroad  Co.,  13  N.  Y.,  699.  Particular  mention  is  not  made  of  the 
defense  that  the  complainants  have  an  adequate  remedy  at  law,  as  it  is  utterly 
destitute  of  merit  ^^^^  ^^^ 

§  1S55.  Preferred  stoek  issued  under  ogrreement  that  interest  shall  be  paid  upon  it, 
and  that  it  shaU  be  a  lien  taking  precedence  of  any  subsequent  indebtedness,  though  not 
lecured  by  mortgage,  creates  a  lien  as  between  the  parties.  It  also  has  priority  as  against 
subsequent  mortgagees  having  notice  of  the  agreement  under  which  it  was  issued.  Bkiddy  v. 
Atlantic,  Miss.  A  Ohio  B.  Co.,  8  Hughes,  820  (gg  1IV59-67). 

8 185II.  Kon-negotlable  contraot—  Written  contracts  are  not  necessarily  negotiable  be- 
cause by  their  terms  they  inure  to  the  benefit  of  the  bearer.  A  certificate  by  which  a  person 
acknowledges  that  he  has  received  a  certain  number  of  shares  of  stock  in  a  corporati<Mi,  en- 
titling  the  bearer  to  so  many  dollars  in  certain  bonds  to  be  issued,  is  not  free,  in  the  hands  of 
the  transferee,  from  the  equities  which  would  have  affected  it  in  the  hands  of  the  original 
holder.  BaUroad  Co.  v.  Howard,  7  Walt,  893  (gg  1848-94). 
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S 1857.  Mortgrage  executed  ontside  fhe  state  where  f neorporated.— As  agttinst  bona  fide, 
holders  of  bonds  secured  bj  moii;gage  it  is  no  defense  that  the  mortgage  was  authorized  and 
executed  beyond  the  limits  of  the  state  where  the  road  is  located  and  has  its  legal  existence. 
The  company  is  estopped  to  raise  objectiou,  after  it  has  received  the  benefits  of  the  transac- 
tion by  sales  of  its  bonds  to  persons  taking  them  in  good  faith.  Galveston  Railroad  v.  Cow- 
drey.  11  Wall..  459  (g§  1297-1804). 

§  1858.  Bona  fide  holders  of  negotiable  bonds  are  presumed  to  hold  them  for  their  full 
value,  and  their  title  can  be  impaired  only  by  specific  allegations  distinctly  proved.  Bronson 
V,  La  Crosse  &  Milwaukee  R.  Co.,  2  Wall.,  288  (g§  1460-68). 

§  1859.  One  holding  railroad  bonds  as  collateral  security  is  a  bona  fide  holder  for  value, 
and  is  entitled  as  such  to  enforce  their  payment.  Alien  v,  Dallas  &  Wichita  R.  Co.,  8  Woods, 
816  (§§  1502-1508). 

g  1860.  Demand  of  payment  at  the  place  where  railroad  bonds  are  made  payable  is  not 
necessary,  when  the  corporation  is  insolvent  and  has  no  funds  at  the  place  designated.  Shaw 
V.  Bill.  6  Otto.  10  (§§  1280-88). 

§  1861.  Certificates  Issued  for  orerdne  interest  do  not  constitute  a  novation  of  the  debt 
unless  a  novation  be  shown  to  have  been  intended.  Such  interest  is  still  a  lien  if  the  debt 
was  originally  a  lien.    Skiddy  v.  Atlantic.  Miss.  &  Ohio  R.  Co.,  8  Hughes,  820  (§§  1559-67). 

§  1862.  Interest  ooupons  are  dlstiuct  contracts,  and  when  they  become  due  they  bear  in- 
terest, and  may  be  sued  on  separately  from  the  bond.  Brine  t*.  Insurance  Ca,  6  Otto,  627 
(§§800-804). 

VII.  Rights  and  Duties  of  Mobtgagb  Trustees. 

SuMBfARY  —  PersonaZ  clatms  of  bondholders  against  trustees^  §  1868.— Tnwfee*  represent 

bondholdet*8,  §  1864. 

§  1868.  Personal  claims  by  bondholders  against  trustees  for  income  do  not  pass  to  subse- 
quent holders  of  the  bonds.     D wight  t;.  Smith.  §  1865. 

§  1884.  A  trustee  in  a  railroad  mortgage  represents  the  bondholders.  The  mere  fact  that 
he  is  a  holder  of  bonds  secured  by  the  trust  does  not  render  him  incompetent  to  act  and  bind 
the  bondholders,  unless  there  is  some  evidence  of  fraud  or  unfaithfulness  on  his  parti  Shaw 
V.  Railroad  Cp..  §§  1866-1368. 

[Notes.—  See  §§  1869, 1870.] 

DWIGHT  V.  SMITH. 
(Circuit  Court  for  Vermont:  9  Federal  Reporter,  795-797.    1881.) 

Opinion  by  Wheeler,  D.  J. 

Statement  of  Facts. —  This  cause  has  been  heard  upon  a  demurrer  to  the  bill 
of  complaint  for  want  of  equity  in  favor  of  the  orators,  generally,  and  for  want 
of  sufficient  definiteness  in  stating  the  grounds  for  the  relief  claimed.  The  bill 
alone  is  to  be  looked  at  in  determining  the  questions  so  raised.  According  to  the 
bill  the  orators  are  now  holders  of  the  first  mortgage  bonds  to  a  large  amount, 
but  when  they  became  such  holders  is  not  shown.  Some  of  the  defendants  are 
trustees  in  that  mortgage;  others  are  the  representatives  of  a  trustee,  deceased; 
another  defendant  is  the  Central  Vermont  Railroad  Company,  alleged  to  be  in 
possession  of  thq  mortgaged  property ;  others  are  directors  in  the  latter  corpo- 
ration. The  trustees  have  both  neglected  and  violated  their  duty  to  the  first 
mortgage  bondholders,  while  in  possession  of  the  mortgaged  property,  in  not 
accounting  to  them  for  moneys  received  by  them  as  trustees  for  them,  and  in 
delivering  the  property  to  the  Central  Vermont  Railroad  Company  against 
their  rights  and  expressed  wishes.  And  the  Central  Vermont  Railroad  Com- 
pany has  received  the  income  of  the  mortgaged  property  and  not  accounted  for 
it;  and  its  di«5ctors,  made  defendants,  have  participated  in  that  act. 

§  1365.  Pm'sonal  claims  by  hondholders  against  trustees  for  income  do  not 
pass  to  subsequent  holders  of  the  bonds. 

If  the  trustees  received  income  from  the  mortgaged  property  belonging  to  the 
bondholders  and  to  be  distributed  to  them,  the  money  would  belong  and  be 
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distributed  to  the  persons  who  were  at  that  time  bondholders,  a»d  the  right  to 
it  would  not  pass  to  persons  subsequently  acquiring  the  bonds,  unless  they 
expressly  acquired  the  right  to  it  also.    The  claims  of  the  bond  holders*  against 
the  trustees  would  not  be  upon  the  bonds  themselves,  like  the  claims  against 
the  obligors  in  the  bonds,  although  they  would  be  on  account  of  the  bonds^ 
bat  would  be  claims  against  the  trustees  personally  for  the  moneys  received  to 
the  use  of  the  bondholders,  and  these  claims  would  not  be  assignable  at  law, 
although  they  might  be  in  equity.    In  a  suit  or  proceeding  upon  the  bonds 
themselves,  the  production  of  the  bonds  and  coupons,  or  the  allegation  of  their 
ownership,  might  import  that  the  holder  had  held  them  at  the  time  of  the 
accruing  of  the  interest  incidental  to  the  debt,  and  entitle  him  to  recover  for 
the  whole;  but  not  so  as  to  a  claim  not  upon  the  bonds,  but  for  money  received 
to  the  use  of  the  bondholders.     The  production  of  the  bonds  would  not  make 
oat  a  cause  of  action  or  claim  for  relief  on  account  of  that  money.    More  would 
have  to  be  shown,  and  enough  more  to  make  out  a  cause  of  action,  or  ground 
for  relief,  and  that  would  include  showing  a  right  to  the  money  at  the  time  it 
was  received.    The  orators  fall  short  of  showing  such  right.    And  if  the  orators 
had  been  holders  of  the  bonds  ever  after  they  were  issued,  and  had  so  shown 
in  their  bill,  it  would  be- incumbent  on  them  to  show  that  their  trustees,  or  those 
holdmg  the  property  in  place  of  the  trustees,  did  receive  money  belonging  to 
them,  or  did  so  conduct  themselves  with  the  property  as  to  make  themselves 
accountable  for  money  as  if  they  had  received  it.     The  bill  does  not  allege  that 
the  trustees  received  any  money  belonging  to  the  bondholders  prior  to  their  ap- 
pointment as  receivers,  nor  that  while  they  were  in  fact  receivers  they  received 
anything  more  than  enough  to  pay  the  Vermont  &  Canada  rent,  which  was  to 
be  first  paid;  nor  that  they  ceased  to  be  receivers  in  fact  until  the  making  of 
the  compromise  agreement,  nor  then  otherwise  than  by  the  force  of  that  agree- 
ment.   That  agreement  is  annexed  to  the  bill  and  made  a  part  of  it.    The  bill 
does  not  show  that  the  orators  are  not  bound  and  willing  to  stand  upon  that 
agreement.    If  they  are,  then,  as  to  them,  the  income  raised  afterwards  was  to 
be  distribated  according  to  that  agreement.    Some  of  that  income  was  to  go 
to  the  Vermont  &  Canada  Railroad  Company  for  rent;  how  much  does  not 
appear.    A  gross  amount  of  income  for  a  term  of  years  is  stated ;  but  whether 
that  amount  was  greater  than  the  amount  of  rent  to  be  first  paid  is  not  shown 
or  stated.     The  same  would  be  true  if  the  compromise  agreement  was  not  bind- 
ing upon  them.    The  amount  to  be  paid  before  anything  would  remain  to  apply 
on  these  bonds  would  not  appear,  and  consequently  whether  anything  would  be 
left  to  go  to  the  bondholders  would  not  in  either  case  appear.    The  bill  should 
show  definitely  and  distinctly,  not  merely  a  right  in  somebody  to  equitable 
relief,  bat  a  right  in  the  orators  to  equitable  relief  against  the  defendants. 
The  demurrer  is  sustained. 

SHAW  V,  RAILROAD  COMPANY. 
(10  Otto,  605-613.     1879.) 

Appeals  from  U.  S.  Circuit  Court,  Eastern  District  of  Arkansas. 

Statement  of  FAcrre. —  The  Little  Rock  &  Fort  Smith  Railroad  Company, 
chartered  by  the  state  of  Arkansas,  received  from  that  state  a  grant  of  a  por- 
tion of  the  lands  donated  to  the  state  by  congress.  On  the  22d  December, 
1869,  the  company  mortgaged  its  railroad,  completed  and  to  be  completed,  to 
Paine  and  Dana,  as  trustees,  to  secure  bonds  to  the  amount  of  $3,500,000,  and 
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on  June  20,  1870,  it  mortgaged  its  land  grant  to  Paine,  Dana  and  Stevens,  to 
secure  another  issue  of  bonds  to  the  amount  of  $5,000,000.  About  one  hun- 
dred miles  of  the  road  had  been  completed,  sixty  miles  remaining  incomplete. 
All  the  bonds  had  been  issued,  the  interest  was  unpaid,  and  the  company  with- 
out money  or  credit,  when  bills  were  filed  by  the  trustees  for  a  foreclosure  of 
the  mortgages.  The  railroad  and  the  land  grant  were  sold  for  $50,000  each, 
Eipley,  Weld  and  Shattuck  being  the  purchasers,  it  being  understood  that  a 
new  company,  composed  of  the  bondholders,  would  be  organized.  With  the 
consent  of  the  trustees  the  sales  were  confirmed.  Shaw  and  Greenough  filed  a 
petition  in  the  suit,  asking  a  modification  of  the  confirmation  of  the  sales,  and 
on  the  6th  July,  1875,  they  filed  what  they  called  a  bill  of  review,  asking  that 
the  decree  be  reversed  and  that  they  be  placed  in  the  same  situation  they  would 
have  been  in  had  the  decrees  never  been  rendered.  There  was  a  demurrer  to 
this  bill,  which  was  sustained,  and  complainants  appealed. 

§  1366.  A  trustee  id  a  railroad  raorlgage  represents  the  hondholderB. 

Opinion  by  Waite,  C.  J. 

We  think  it  clear  that  the  appellants  are  not  entitled  to  the  relief  they  ask. 
They  were  not  parties  to  the  original  suits,  except  through  their  trustees, 
against  whom  they  make  no  charges.  Indeed,  their  counsel  says  in  his  brief, 
'^  It  is  probable  that  they  [the  trustees]  believed  that  they  were  doing  the  best 
possible  for  their  beneficiaries."  The  trustee  of  a  railroad  mortgage  represents 
the  bondholders  in  all  legal  proceedings  carried  on  by  him  affecting  his  trust, 
to  which  they  are  not  actual  parties,  and  whatever  binds  him,  if  he  acts  in  good 
faith,  binds  them.  If  a  bondholder  not  a  party  to  the  suit  can,  under  any  cir- 
cumstances, bring  a  bill  of  review,  he  can  only  have  such  relief  as  the  trustee 
would  be  entitled  to  in  the  same  form  of  proceeding.  To  avoid  what  the 
trustee  has  done  in  his  behalf,  he  must  proceed  in  some  other  way  than  by  bill 
of  review.  All  the  errors  complained  of  in  these  bills  of  review,  as  occurring 
before  the  confirmation  of  the  sale,  are  such  as  affect  only  the  railroad  com- 
pany injuriously.  If,  in  fact,  they  are  errors  at  all,  they  were  in  favor  of  the 
trustees  and  those  they  represent,  and  not  against  them.  Of  these  the  trustees 
could  not  complain.  As  no  relief  was  granted  under  the  amendment  to  the 
bill  in  the  foreclosure  of  the  railroad  mortgage,  the  court  clearly  had  jurisdic- 
tion of  that  case  for  the  purposes  of  the  decree  as  rendered. 

But  if  the  bills,  as  filed,  are  original  in  their  character,  to  set  aside  the  decrees 
complained  of  and  not  for  review  only,  the  appellants  are  in  no  better  condi- 
tion. The  trustees  had  an  undoubted  right  to  commence  these  suits  when  they 
did,  and  it  is  apparent  from  the  whole  record  that  all  their  proceedings,  both 
before  and  after  the  sale,  were  in  the  interest  of  their  beneficiaries  generally, 
since  one  hundred  and  eighty  in  number,  representing  in  the  aggregate  eight 
million  out  of  the  $8,500,000  of  bonds  outstanding,  accepted  the  result  and 
exchanged  their  bonds  for  stock  in  the  new  corporation.  To  allow  a  small 
minority  of  bondholders,  representing  a  comparatively  insignificant  amount  of 
the  mortgage  debt,  in  the  absence  of  any  pretense  even  of  fraud  or  unfairness, 
to  defeat  the  wishes  of  such  an  overwhelming  majority  of  those  associated 
with  them  in  the  benefits  of  their  common  security,  would  be  to  ignore  entirely 
the  relation  which  bondholders,  secured  by  a  railroad  mortgage,  bear  to  each 
other.  Kailroad  mortgages  are  a  peculiar  class  of  securities.  The  trustee  rep- 
resents the  mortgage,  and  in  executing  his  trust  may  exercise  his  own  discre- 
tion within  the  scope  of  his  powers.  If  there  are  differences  of  opinion  among 
the  bondholders  as  to  what  their  interests  require,  it  is  not  improper  that  he 
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should  be  governed  by  the  voice  of  the  majority,  acting  in  good  faith  and 
without  coliasion,  if  what  they  ask  is  not  inconsistent  with  the  provisions  of 
his  trust.  This  company  and  these  trustees  were  peculiarly  situated.  The  road 
was  unfinished,  and  the  land  grant,  to  a  large  extent,  unearned.  While  the 
mortgages,  as  they  stood,  were  first  liens,  there  was  great  danger  that  their  value 
would  be  seriously  impaired  unless  more  money  could  be  raised.  The  atten- 
tion of  both  the  trustees  and  bondholders  was  called  to  that  fact,  and  at  first 
it  seems  to  have  been  thought  that  the  end  might  be  accomplished  through  the 
instrumentality  of  a  receiver  and  receiver's  certificates.  This  necessarily  con- 
templated the  creation  of  a  lien  on  the  mortgaged  property  superior  to  that 
which  then  existed.  Although  the  mortgages  were  separate,  and  on  separate 
properties,  the  value  of  each  depended,  to  a  large  extent,  on  the  ability  of  the 
railroad  company  to  finish  its  road. 

§  1367.  Borrowing  money  on  receiver's  certificates  oibght  noty  in  general^  to  be 
permitted. 

For  some  reason  the  idea  of  a  receiver  and  receiver's  certificates  seems  to 
have  been  abandoned,  and  what  to  our  minds  was  a  much  more  desirable  plan 
adopted.  The  power  of  the  courts  ought  never  to  be  used  in  enabling  railroad 
mortgagees  to  protect  their  securities  by  borrowing  money  to  complete  un- 
finished roads,  except  under  extraordinary  circumstances.  It  is  always  better 
to  do  what  was  done  here  whenever  it  can  be;  that  is  to  say,  reorganize  the 
enterprise  on  the  basis  of  existing  mortgages  as  stock,  or  something  which  is 
equivalent,  and  by  a  new  mortgage,  with  a  lien  superior  to  the  old,  raise  the 
money  which  is  required  without  asking  the  courts  to  engage  in  the  business 
of  railroad  building.  The  result,  so  far  as  incumbering  the  mortgage  security 
is  concerned,  is  the  same  substantially  in  both  cases,  while  the  reorganization 
places  the  whole  enterprise  in  the  hands  of  those  immediately  interested  in  its 
successful  prosecution. 

§  1368.  That  trvstees  are  bondholders  does  not  render  them  incompetent. 

The  bare  fact  that  some  of  the  trustees  were  holders  of  bonds  secured  by 
their  trust  is  not  sufficient  of  itself  to  make  them  incompetent  to  consent  to 
such  a  decree  as  was  rendered.  From  the  whole  case  it  is  apparent  that,  from 
the  beginning,  their  conduct  was  governed  by  the  wishes  of  a  very  large  ma- 
jority of  bondholders.  If  there  was  anywhere  the  slightest  evidence  of  fraud 
or  unfaithfulness,  their  conduct  would  be  carefully  scrutinized.  The  acts  of 
trustees,  when  personally  interested,  should  always  be  open  and  fair.  Slight 
circumstances  will  sometimes  be  considered  sufficient  proof  of  wrong  to  justify 
setting  aside  what  has  been  done.  But  when  everything  is  honestly  done,  and 
the  courts  are  satisfied  that  the  rights  of  others  have  not  been  prejudiced  to 
the  advantage  of  the  trustee,  the  simple  fact  of  interest  is  not  sufficient  to 
justify  the  withholding  of  a  confirmation  of  his  acts.  Here  the  name  of 
Gookin,  one  of  the  trustees,  appears  in  the  list  of  bondholders  appointing  the 
committee  to  make  the  purchase  at  the  sale  as  the  holder  of  $200,000  of  the 
bonds.  Associated  with  him  in  the  list  were  others  representing  near  $6,000,000. 
His  name  openly  appeared  on  the  paper  when  the  court  was  asked  to  confirm 
the  sale  on  the  conditions  agreed  to.  Certainly  this  is  not  sufficient  to  defeat 
the  plan  to  which  he  and  his  associates  gave  their  consent.  Atkins,  another 
trustee,  was  a  creditor  of  the  company,  whose  debt  came  within  the  provision 
made  in  the  decree  for  payment  by  the  new  corporation.  All  this  was  fully 
explained  to  the  court  when  the  modification  of  the  decree  in  this  particuhir 
was  asked  for,  and  since  no  claim  can  now  be  paid  except  with  the  approval  of 
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the  court  after  notice  to  the  appellants,  we  see  no  reason  why  what  has  already 
been  done  is  not  sufficient  for  the  protection  of  all  concerned. 

On  the  whole,  we  see  no  reason  for  interfering  with  tiie  ddorees  below,  and 
they  are  each,  therefore,  affirmed. 

§  1809.  Bondholders,  and  not  their  trustees,  are  the  real  parties  to  a  foreclosure  suit— 

Wlien  trustees  foreclose  a  railroad  mortgage,  the  bondholders  who  join  are  the  real  parties,  and 
foreclose  in  behalf  of  their  own  rights,  through  the  trustees,  and  the  trustees  do  not  repre- 
sent the  rights  of  any  who  do  not  join.  The  mortgage  is  incidental  to  the  debt,  which  is 
always  the  principal  thing.  Mercantile  Trust  Co.  v.  lAmoiUe  Valley  B.  Co.,  16  Blatch,,  824, 
830. 

§  1370.  The  trustees  hold  the  legal  title  to  the  mortgaged  estate,  but  not  the  mortgage  debt. 
They  cannot  foreclose  alone,  but  bondholders  may  foreclose  and  have  a  full  decree  whether 
the  trustees  will  or  not.    IbidL 

VIII.  Payment  and  Redemption. 

SmauLSY -— Substitution  of  new  mortgage  for  old,  §g  1871,  Id^.-- Mortgage,  cannot  be  en- 
larged 80  €L8  to  secure  an  additional  debt,  §  IBIZ.^  Redemption  staiutes  of  Illinois  do  not 
embrace  railroads,  §  1874. 

§  1371.  Where  a  new  mortgage  is  substituted  for  an  existing  mortgage,  and  moat  of  the 
old  bondholders  accept  new  bonds  under  the  second  mortgage,  those  who  do  not  exchange 
their  bonds  are  not  entitled,  upon  a  foreclosure,  to  be  paid  in  full  in  preference  to  the  holders 
of  the  substituted  bonds.    Ames  v.  New  Orleans,  etc,  R.  Co.,  §g  1875-1878. 

§  1872.  But  they  are  not  prejudiced  by  an  increase  in  the  number  of  bonds;  and,  conse- 
quently, they  are  entitled  to  tlie  same  proporticNi  of  the  proceeds  that  tliey  would  have  had 
if  the  second  mortgage  had  not  been  executed.    Ibid. 

§  1378.  When  the  amount  of  a  mortgage  is  limited  to  a  definite  sum,  this  cannot  be  en- 
larged either  by  the  mortgagor,  or  by  the  trustees  of  the  bondholders,  or  by  a  court  of  equity, 
BO  as  to  make  it  security  for  an  additional  sum.    Vose  v.  Bronson,  §§  1879-1881. 

§  1374.  The  redemption  statute  of  Illinois  does  not  embrace  railroad  mortgages  which  cover 
as  an  entirety  the  property,  rights  and  franchises  of  a  railroad.  There  is  no  right  of  re- 
demption from  foreclosure  sales  under  such  mortgages,  decreed  in  the  United  States  courts. 
Hammock  v.  Loan  and  Trust  Co.,  gg  1882-1398. 

[Notes.— See  g§  1894-1401.] 

AMES  V.  NEW  ORLEANS,  MOBILE  &  TEXAS  RAILROAD  COMPANY. 
(Circuit  Court  for  Louisiana:  2  Woods,  20^211.    1876.) 

Opinion  by  Woods,  J. 

Statement  of  Facts. —  The  bill  in  this  case  was  filed  for  the  foreclosore  of 
a  mortgage  executed  by  the  principal  defendant  on  its  property  and  road  west 
of  the  Mississippi  river,  in  the  state  of  Louisiana.  It  appears  from  an  agreed 
statement  of  facts  that  on  the  15th  of  March,  1870,  the  railroad  corporation, 
then  known  as  the  New  Orleans,  Mobile  &  Chattanooga  Bailroad  Company, 
conveyed  by  a  deed  of  that  date  all  its  estate  and  property  in  Louisiana  and 
Texas  west  of  the  Mississippi  river,  to  secure  bonds,  to  be  issued  at  the  rate  of 
$12,500  per  mile  of  the  main  line  of  road  from  Xew  Orleans  to  the  Sabine 
river,  and  $25,000  per  mile  from  the  Sabine  to  Houston,  in  Texas,  making  the 
entire  amount  that  might  be  issued  under  this  deed  of  trust  to  be  $5,562,000, 
and  no  more.  There  were  issued,  in  fact,  under  the  deed  of  trust,  $2,825,000 
only.  This  deed  of  trust  provided  that  no  bonds  whatever  should  be  issued  on 
branch  roads  till  they  were  constructed  and  their  tracks  laid. 

On  the  1st  of  January,  1872,  the  railroad  company,  its  name  in  the  mean 
time  having  been  changed  b}'  act  of  the  legislature  to  the  New  Orleans,  Mobile 
&  Texas  Railroad  Company,  executed  a  new  deed  of  trust  of  that  date  on  the 
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same  property  as  that  conveyed  by  the  deed  of  March  15,  1870.  Tjie  purpose 
of  this  deed  wa3  to  change  the  limit  of  the  amoant  of  the  bonds  of  the  com- 
pany to  be  issued  under  said  deed  of  trust  of  March  15,  1870,  so  as  to  allow 
besides  the  bonds  already  issued  an  additional  issue  of  $25,000  per  mile  of 
bonds  for  each  mile  of  a  branch  road  to  be  constructed  from  Brashear  City  to 
Yermillion villa,  but  not  to  exceed  the  sum  of  $1,625,000.  This  deed  of  trust 
recited  that  it  had  been  arranged  and  agreed  that  the  holders  of  the  outstand- 
ing bonds  under  the  original  mortgage  and  deed  of  trust  should  surrender  the 
same  for  cancellation  and  receive  in  substitution  therefor  bonds  to  the  like 
amount  executed  in  the  name  of  the  Kew  Orleans,  Mobile  &  Texas  Bailroad 
Company.  This  project  was  so  far  carried  out  that  all  the  holders  of  bonds, 
secured  by  the  original  mortgage  and  deed  of  trust  of  March  15,  1870,  except 
Arphaxad  Loom  is,  and  the  other  petitioners,  surrendered  their  bonds,  and  re- 
oeived  in  their  stead  new  bonds  issued  under  and  secured  by  the  original  mort- 
gage and  deed  of  trust  as  modified  and  limited  by  the  deed  of  January  1, 
1872. 

Loomis  and  the  other  petitioners  are  the  holders  of  twenty  of  the  original 
bonds.  They  claim  to  have  a  priority  over  all  the  new  bonds  issued  to  take  up 
the  original  bonds,  and  pray  for  a  decree  which  shall  recognize  this  priority, 
and  declare  their  bonds  to  be  a  first  lien  on  the  property  conveyed  by  the  trust 
deed  of  March  15, 1870,  and  that  their  bonds  be  paid  by  preference  out  of  the 
proceeds  of  the  sale  of  the  railroad  property  when  a  sale  is  made.  The  theory 
upon  which  the  prayer  of  this  petition  is  based  is,  that  those  bonds  dated  Jan- 
uary 1,  1872,  issued  in  lieu  of  the  original  bonds  dated  March  15,  1870,  are  in 
DO  way  secured  by  the  original  trust  deed,  but  have  a  lien  on  the  railroad  prop- 
erty by  virtue  only  of  the  deed  of  January  1,  1872.  An  inspection  of  this 
latter  trust  deed  will  show  that  this  theory  is  not  founded  on  fact.  The  trust 
deed  of  1872  states  the  fact  of  the  execution  of  the  deed  of  March  15,  1870, 
and  the  inscription  thereof,  etc.,  and  the  purpose  of  the  railroad  company  to 
change  the  limit  of  the  amount  of .  bonds  to  be  issued  and  secured  under  the 
original  trust  deed ;  recites  that  the  holders  of  the  outstanding  bonds  issued 
under  the  original  trust  deed  have  agreed  to  surrender  the  same,  "and  receive 
in  substitution  therefor  new  bonds  for  a  like  amount,  executed  by  the  New 
Orleans,  Mobile  &  Texas  Bailroad  Company^  to  be  issued  under  and  secured  by 
said  mortgage  or  deed  of  trust  (the  deed  of  March  15,  1870),  as  the  same  is 
modified  and  limited  by  this  instrument." 

The  deed  of  January  1,  1872,  further  declares  that  "  the  parties  hereto,  in 
consideration  of  the  premises,  etc.,  have  covenanted,  granted  and  agreed,  and 
do  hereby  covenant,  grant  and  agree,  to  and  with  each  other,  that  the  stipula- 
tions and  provisions  of  the  above  mentioned  mortgage  or  deed  of  trust  of 
March  15,  1870,  shall  be  and  are  hereby  modified  and  limited  in  the  manner 
and  to  the  effect  following,  with  like  effect  as  if  such  mortgage  or  deed  of  trust 
had  originally  contained  such  modifying  and  limiting  provisions  which  are 
herein  contained,"  etc.  The  deed  of  January  1,  1872,  further  declares  that 
'^the  said  party  of  the  first  (the  railroad  company),  in  consideration  of  the 
premises  and  of  $1,  etc.,  in  order  to  secure  the  payment  of  tbe  principal  and 
interest  of  its  said  first  mortgage  bonds  to  be  issued  in  the  form  and  of  the 
tenor  and  to  the  effect  herein  above  described  in  that  behalf,  according  to  the 
tenor  and  effect  of  said  bonds  and  the  accompanying  coupons,  and  for  further 
assurance  and  confirmation  of  the  estates  and  interest  conveyed  in  mortgage 
by  the  said  original  mortgage  or  trust  deed  of  March  15, 1870,  as  hereby  modi- 
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fied,  hath  granted,  bargained  and  sold,^'  etc.  These  provisions  of  the  deed  of 
January  1,  1872,  clearly  reveal  the  purpose  of  the  parties  thereto,  that  the 
bondholders  surrendering  their  original  bonds  for  the  new  ones  should  not  lose 
any  right  or  estate  granted  by  the  first  deed  of  trust,  save  as  the  same  were 
modified  by  the  second.  It  was  npon  this  express  condition,  thrice  repeated  in 
the  trust  deed  of  January  1,  1872,  that  the  bondholders  consented  to  give  up 
their  old  bonds  and  take  the  new  ones. 

§  1S75«  The  modijicaJtion  of  a  mortgage  does  not  extinguish  it. 

It  clearly  appears  that  there  was  to  be  no  cancellation  of  the  mortgage  of 
1870;  all  the  bonds  were  designed  to  be  secured  by  it.  The  new  bonds  corre- 
spond with  the  old  in  amount,  interest,  time  of  payment,  and  only  differ  in  date, 
•  and  the  name  of  the  company,  which  has  been  changed  since  the  old  bonds 
were  tissued.  The  modification  of  the  mortgage  does  not  extinguish  it,  nor  is 
ats  lien  affected  by  the  substitution  of  a  new  note  for  the  old  one.  Watkina  v. 
HilJ,  8  Pick-,  522;  Pomroy  ik  Rice,  16  id.,  22;  Brinkerhoff  v.  Lansing,  4  Johns. 
Oh.,  65;  Dana  v.  Binncy,  7  Vt.,  501;  Chase  v.  Abbott,  20  la.,  154;  Connor  v. 
Banks,  18  Ala.,  42;  Cullum  v.  Branch  Bank  at  Mobile,  23  Ala.,  798. 

§  1876.  T/ie  law  of  Louisiana  does  not  conflict  with  this  rule. 

The  petitioners  claim,  however,  that  the  question  must  be  governed  by  the 
law  of  Louisiana,  and  cite  the  case  of  Bell  v.  Murphy,  2  La.  Ann.,  765,  as  au- 
thonty  to  show  what  the  jurisprudence  of  this  state  is  upon  the  question  in 
hand.  In  that  case  a  mortgage  was  given  to  secure  the  mortgagee  for  a  par- 
ticular indorsement  made  by  him  for  the  accommodation  of  the  mortgagor. 
The  note  thus  indorsed  was  partly  paid  by  the  mortgagor,  and  a  new  note 
•given  for  the  remainder  due,  which  the  mortgagee  indorsed.  The  court  held 
that  the  mortgage  did  not  indemnify  the  mortgagee  for  this  latter  indorsement. 
.  The  reason  given  was  that  the  mortgage  was  not  a  general  one  to  secure  the 
plaintiff  for  indorsements.  It  was  given  as  security  against  the  indorsement 
of  a  specific  nqte,  which  the  evidence  showed  had  been  subsequently  novated 
and  extinguished.  That  case  differs  from  this  in  this  most  material  particular, 
that  in  tliis  case  there  was  an  express  understanding  that  the  original  mort- 
gage should  stand  for  the  benefit  of  the  new  bonds,  and  it*was  upon  that  con- 
dition that  the  substitution  was  made.  The  court  is  asked  to  step  in  between 
the  parties  and  annul  this  contract.  The  law  does  not  annul  contracts  made 
.  by  the  parties  unless  they  are  fraudulent  or  against  public  policy.  No  reason 
"can  be  given  why  the  contract  made  between  the  railroad  company  and  its 
bondholders  should  not  be  enforced. 

§  1377.  Bondholders  refusing  to  accept  with  others  a  modiflcation  of  a  mort- 
gage are  not  thereby  entitled  to  he  paid  in  full. 

A  very  instructive  case  upon  the  question  presented  by  this  petition  is  Ste- 
vens V,  Mid-Hants  R'y  Co.,  7  Eng.  Rep.,  555,  reported,  also,  in  8  Law  Kep.  Ch. 
App.  Cas.,  1064. 

In  my  judgment  the  petitioners  are  not  entitled  to  be  paid  the  full  amount 
of  their  bonds  in  preference  to  the  holders  of  the  substituted  and  other  bonds, 
issued  under  the  deed  of  trust  of  January  1,  1872. 

§  1378.  Bondholders  refusing  to  accept  a  modification  of  a  Tnortga^ge  are 
only  entitled  to  claim  that  they  shall  not  be  injured  by  the  change. 

The  most  that  petitioners  can  claim  is  that  they  shall  not  bo  prejudiced  by 
any  change  made  in  the  terms  of  the  deed  of  March  15,  1870,  by  the  deed  of 
January  1,  1872.  They  are  entitled  to  have  their  rights  preserved  under  the 
original  trust  deed.    This  may  be  done  by  giving  them  such  part  of  the  prp- 
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ceeds  of  the  sale  as  they  would  have  been  entitled  to  if  the  new  bonds  and 
new  trust  deed  had  never  been  executed.  In  other  words,  as  only  two  thou- 
sand eight  hundred  and  twenty-five  bonds  of  $1,000  each  were  issued  under 
the  original  trust  deed,  of  which  the  petitioners  hold  twenty,  they  are  entitled 
to  twenty  two  thousand  eight  hundred  and  twenty  fifths  of  the  proceeds  of  the 
sale,  and  no  more. 

VOSE  V.  BRONSON. 
(6  WaUace,  453-456.    1867.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Wisconsin. 

Statement  of  Facts. —  The  La  Crosse  &  Milwaukee  Railroad  Company  is- 
sued bonds  to  the  amount  of  $4,000,000,  and  gave  a  mortgage  which  was  fore- 
closed. The  bonds  having  been  sold  at  heavy  discounts  were  scaled  down,  and 
no  more  being  allowed  to  the  bondholders  than  the  company  received  for  them, 
a  margin  remained.  Yose,  who  had  sold  material  to  the  company  and  taken 
bonds  at  eighty  cents  on  the  dollar,  with  an  understanding  that  if  bonds  should 
be  sold  at  a  lower  rate  he  should  have  the  benefit  of  the  reduction,  intervened 
by  a  bill  in  equity,  claiming  the  benefit  of  that  agreement  and  to  have  his  de- 
mand satisfied  out  of  the  margin.    The  bill  was  dismissed. 

§  1379.  Neither  the  trustees  nor  the  court  nor  the  grantor  can  enlarge  the 
Unns  of  a  inortgage. 

Opinion  by  Mb.  Justice  Davis. 

The  question  presented  by  this  record  is  of  e&sy  solution.  If  Yose  had 
brought  suit  against  the  La  Crosse  &  Milwaukee  Railroad  Company  for  a 
breach  of  their  contract,  the  interpretation  of  it  would  have  been  a  proper 
subject  of  inquiry,  but  the  decision  of  this  case  does  not  depend  on  the  dis- 
position of  that  question.  The  appellant  places  his  claim  for  relief  on  his 
right  to  have  an  outstanding  equity  with  the  La  Crosse  Company  adjusted  in 
the  foreclosure  suit,  and  his  demand  attached  to  the  foot  of  the  mortgage. 
To  do  this  there  must  be  a  power  somewhere  to  enlarge  the  mortgage,  and 
where  is  it  lodged?  Certainly  not  with  the  trustees,  for  their  duty  is  to  see 
that  the  security  held  by  them  for  their  cestui  que  trusts  is  enforced  according 
to  the  terms  of  the  deed.  They  could  neither  enlarge  the  mortgage  nor  con- 
sent to  its  enlargement.  The  court  could  not  do  it,  nor  the  La  Crosse  Com- 
pany, as  it  had  covenanted  with  the  trustees,  in  behalf  of  the  bondbolrlers, 
that  it  would  only  issue  $4,000,000  in  bonds.  The  rights  of  the  bondholders 
were  fixed  by  the  terms  of  the  mortgage.  The  value  of  the  bonds  as  an  in- 
vestment depended  in  a  great  measure  on  the  number  to  be  issued,  and  doubt- 
less each  purchaser,  before  he  bought,  had  information  of  the  character  of  the 
security  on  which  he  relied.  The  property  might  be  very  well  a  safe  security 
for  $4,000,000,  and  very  unsafe  for  any  additional  amount.  The  doctrine  con- 
tended for  would  utterly  destroy  the  marketable  value  of  all  corporate  securi- 
ties. No  prudent  man  would  ever  buy  a  bond  in  the  market,  if  the  provisions 
made  for  its  ultimate  redemption  could  be  altered  without  his  consent. 

§  1 380.  One  not  injured  cannot  complain  of  the  action  of  the  court. 

But  it  is  said,  as  the  court  rendered  a  decree  for  less  than  the  face  of  the 
bonds,  equity  will  step  in  and  allow  the  appellant  to  apply  the  vacuum  of  prin- 
cipal secured  by  the  mortgage  to  liquidate  his  claim.  The  answer  to  this  is, 
that  it  does  not  concern  the  appellant  whether  the  court  rightfully  or  other- 
wise reduced  a  portion  of  the  bonds.  The  bondholders,  whose  bonds  were 
thus  reduced,  are  the  onlv  parties  in  interest  who  could  have  any  just  cause  of 

587 


§1S81.  CXDNVEYANCES  — RAILROAD  MORTGAGES. 

oomplaant  against  the  action  of  tho  court,  and  if  they  did  not  feel  aggrieved 
no  other  person  has  any  right  to  complain.  The  security  of  the  mortgage  ex- 
tended to  four  millions  of  bonds  only,  and  whatever  amount  the  court  should 
ascertain  was  due  on  those  four  millions  was  the  amount  secured,  and  no  more. 

§  1381.  Necessary  parties. 

If  Yose  had  been  made  a  party  defendant  to  the  foreclosure  suit,  the  decree 
would  have  been  the  same.  But  he  was  not  a  necessary  party  to  that  suit. 
The  trustees,  as  the  representatives  of  all  the  bondholders,  acted  for  him  as 
well  as  the  others.  It  would  be  impracticable  to  make  the  bondholders  parties 
in  a  suit  to  foreclose  a  railroad  mortgage^  and  there  is  no  rule  in  equity  which 
requires  it  to  be  done. 

Decree  affirmed, 

HAMMOCK  V.  LOAN  AKD  TRUST  COMPANY. 
(15  Otto,  77-W.    1881.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 

Statement  of  Facts. —  In  1871  the  Chester  &  Tamaroa  Coal  and  Railroad 
Company  executed  its  mortgage  on  all  its  property  to  secure  the  payment  of 
its  bonds,  etc.  Afterwards  it  was  consolidated  with  another  company,  and  the 
consolidated  company  took  the  name  of  the  Iron  Mountain,  Chester  &  East- 
ern Eailroad  Company.  In  1874  the  road  was  in  possession  of  Barber  as 
receiver,  in  a  creditor's  suit  brought  by  Maxwell,  but  in  June,  1876,  the  bill 
was  dismissed  and  Barber  discharged  as  receiver.  On  the  next  day  after  Bar- 
ber's discharge,  Hammock  applied  in  vacation  to  a  state  judge,  and  upon  his  bill, 
filed  in  a  state  court,  and  two  judgments  with  returns  of  nulla  hona^  obtained 
the  appointment  of  Sams  as  receiver,  who  in  due  time  took  possession  of  the 
railroad.  On  the  13th  June,  1876,  suit  was  brought  by  the  Loan  and  Trust 
Company  in  the  court  below  for  the  foreclosure  of  the  mortgage,  charging  the 
insolvency  of  the  company  and  the  collusion  of  certain  creditors  with  Barber, 
the  late  receiver,  to  take  possession  of  the  movable  property  of  the  company 
and  apply  it  to  the  payment  of  unsecured  debts.  Upon  this  bill  a  receiver  was 
appointed  and  an  injunction  issued.  Soon  afterwards  the  Loan  and  Trust 
Company  became  a  party  defendant  to  Hammock's  suit  in  the  state  court 
and  filed  a  cross-bill  therein,  and  a  petition  to  remove  the  cause  into  the  federal 
court,  and  iB  vacation  an  application  was  made  to  the  judge  to  remove  Sams 
as  receiver.  This  was  refused.  On  the  19th  July,  1876,  the  Loan  and  Trust 
Company  moved  in  the  United  States  circuit  court  that  it  take  jurisdiction  of 
the  Hammock  suit.  This  motion  was  granted.  In  November,  1876,  the  state 
court  struck  from  the  files  the  answer,  cross-bill  and  petition  for  removal  filed 
by  the  Loan  and  Trust  Company.  The  causes  in  the  federal  court  were  con- 
solidated, and  in  January,  1878,  an  order  was  made  for  a  sale  of  the  property 
without  redemption.  At  the  sale  Cole  became  the  purchaser  of  the  whole 
property  for  $50,000.  He  conveyed  the  property  to  the  Wabash,  Chester  & 
Western  Eailroad  Company,  and  that  corporation  came  into  the  suit  by  peti- 
tion, representing  that  Sams,  still  pretending  to  act  as  receiver,  had  advertised 
the  property  for  sale.  An  injunction  was  thereupon  issued  and  Hammock  and 
Sams  were  ordered  to  show  cause  why  they  should  not  be  attached  for  con- 
tempt of  court.    This  injunction  was  on  the  final  hearing  made  perpetual. 

Opinion  by  Mb.  Justice  Haelan. 

Whether  the  state  court  or  the  circuit  court  of  the  United  States  first 
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acquired  control  and  possession  of  the  property  conveyed  in  trust  by  the  Chester 
&  Tamaroa  Coai  and  Bailroad  Company  is  the  first  question  to  which  our  at- 
tention will  be  directed.  If,  when  seized  under  the^ order  of  the  federal  court, 
it  wa3  in  the  custody  of  the  state  court,  by  its  receiver,  then,  it  is  claimed,  that 
all  the  proceedings  in  the  former,  so  far  at  least  as  their  regularity  and  validity 
depended  upon  possession  of  the  property,  were  in  violation  of  the  established 
principles  governing  courts  of  concurrent  jurisdiction  in  their  relations  to  each 
other.  Feck  v.  Jenness,  7  How.,  612;  Taylor  v.  Carryl,  20  id.,  583;  Freeman 
V.  Howe,  24  id.,  450;  Hagan  v.  Lucas,  10  Pet.,  400. 

§  188  2.  Jn  Illinois  a  judge  has  no  power  to  appoint  a  receiver  of  a  railroad 
in  vacation. 

The  solution  of  this  question,  it  must  be  conceded,  depends  upon  the  author- 
ity which  the  judge  of  the  state  could  lawfully  exercise  in  vacation;  for  if, 
under  the  laws  of  the  state,  he  had  no  power  in  vacation  to  appoint  a  receiver 
of  the  property  and  effects  of  a  railroad  company,  the  order  under  which  Sams 
took  possession  was  a  nullity,  and  his  custody  was  not  that  of  the  court  which 
he  assumed  to  represent.  Counsel  for  appellants  admits  that,  except  to  the 
extent  expressly  permitted  by  statute,  the  judge  of  the  state  court  could  not 
exercise  any  judicial  functions  in  vacation.  Such,  beyond  question,  is  the 
established  doctrine  of  the  supreme  court  o£  Illinois.  In  Blair  v.  Reading,  99 
III.,  600,  the  court  said :  ^^  It  i^  a  f  uadaroental  principle  that  courts  can  exercise 
judicial  functions  only  at  such  times  and  places  as  are  fixed  by  law,  and  that 
the  judges  of  courts  can  enter  no  orders  in  vacation,  except  such  as  are  ex- 
pressly authorized  by  statuta"  In  Devine  v.  People,  100  id.,  290,  the  language 
of  the  court  was  that  ^'  judges  can  exercise  no  judicial  functions  in  vacation, 
except  such  as  they  are  especially  authorized  to  do  by  statute."  Keith  v,  Kel- 
logg, 97  id.,  647. 

§  1383.  statute  of  Illinois  as  to  power  of  judges  in  vacation. 

It  is  stated  by  counsel,  and  our  examination  verifies  the  correctness  of  the 
statement,  that  in  the  few  cases  in  which  the  statutes  of  Illinois  make  special 
provision  for  the  appointment  of  a  receiver,  the  power  is  conferred  upon  the 
court,  and  not  upon  the  judge  thereof.  R.  S.  111.,  1874,  sec.  25,  p.  290;  id.,  sec. 
24,  p.  553 ;  id.,  sec.  88,  p.  613.  But  the  action  of  the  judge  of  the  state  court 
is  attempted  to  be  sustained  under  the  forty-ninth  section  of  chapter  37  of  the 
Revised  Statutes  of  Illinois,  enacted  in  1874  (p.  332),  which  is  in  these  words: 
*'Seo.  49.  Powers  of  judges  in  vacation:  The  several  judges  of  said  courts 
[judges  of  the  circuit  courts,  and  of  the  superior  court  of  Cook  county]  shall 
have  power,  in  vacation,  to  hear  and  determine  motions,  to  dissolve  injunctions, 
stay  or  quash  executions,  to  make  all  necessary  orders  to  carry  into  effect  any 
decree  previously  rendered,  including  the  issuance  of  necessary  writs  therefor, 
to  order  the  issuance  of  writs  of  certiorari^  to  permit  amendments  in  any  proc- 
ess, pleading,  or  proceeding  in  law  or  equity.  Any  order  so  made  shall  be 
signed  by  the  judge  making  it,  and  filed  and  entered  of  record  by  the  clerk  of 
the  court  in  which  the  proceeding  is  had,  and  from  the  date  of  such  filing  shall 
have  like  force  and  effect  as  if  made  at  a  regular  term  of  such  court.  The 
pendency  of  a  term  of  court  in  another  county  than  that  in  which  the  suit  is 
pending,  or  about  to  bo  commenced  by  the  same  judge,  shall  not  prevent  the 
granting  of  such  order.     L.  1871-72,  p.  504,  sees.  1,  2." 

The  succeeding  section  (sec.  50)  provides  that  '^  no  such  order  shall  be  granted 
in  vacation  unless  the  party  applying  therefor  shall  give  the  .opposite  party,  or 
his  attorney  of  record,  reasonable  notice  of  his  intended  application." 
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We  are  of  opinion  that  the  authority  of  a  judge,  in  vacation,  to  appoint  a 
receiver  of  a  railroad  corporation  cannot  be  derived  from  the  foregoing  section. 
This  precise  question  has  not,  that  we  are  aware,  been  determined  in  the 
supreme  court  of  Illinois.  But  what  fell  from  that  learned  tribunal  in  the 
cases  already  cited  leads  us  to  believe  that  when  the  question  is  directly  pre- 
sented it  will  be  determined  in  accordance  with  the  view  we  have  just 
expressed. 

§  1384.  Construction  of  statute  of  Illinois^  ch.  37,  R.  S.j  sec.  4^. 

In  the  argument  before  us  attention  was  called  to  the  fact  that  between  the 
words  in  section  49,  "to  hear  and  determine  motions,"  and  the  words  "to  dis- 
solve injunctions,"  there  appears  a  comma;  and  that  was,  to  some  extent,  re- 
lied on  as  showing  that  a  judge  in  vacation  could  hear  and  determine  motions 
of  every  kind,  not  simply  those  relating  to  matters  specially  defined  in  that 
section.  While  the  comma  after  the  word  "  motions,"  if  any  force  be  attached 
to  it,  would  give  the  section  a  broader  scope  than  it  would  otherwise  have,  that 
circumstance  should  not  have  a  controlling  influence.  Punctuation  is  no  part 
of  the  statute.  Lord  Kenyon,  C.  J.,  in  Doe  v.  Martin,  4  Term  R.,  65,  said  that 
courts  in  construing  acts  of  parliament  or  deeds  should  read  them  with  such 
stops  as  will  give  effect  to  the  whole.  Sedgwick's  Constr.  Stat.  &  Const.  Law 
(2d  ed.),  223,  note  a;  Bouvier's  Law  Die,  347,  402.  The  general  rule  is  well 
illustrated  in  Barrington's  Statutes  (4th  ed.),  438,  note  x;  Price  v.  Price,  10 
Ohio  St.,  316;  Gushing,  etc.,  v.  Worrick,  9  Gray  (Mass.),  382;  Geiger's  Estate, 
65  Penn.  St.,  311;  and  Hamilton  v.  Steamer  K.  B.  Hamilton,  16  Ohio  St.,  428. 
In  the  last  case  it  was  said:  "But  for  the  punctuation,  as  it  stands,  there  could 
be  little  doubt  but  that  this  was  the  meaning  of  the  legislature.  Courts  will, 
however,  in  the  construction  of  statutes,  for  the  purpose  of  arriving  ai  the  real 
meaning  and  intention  of  the  law  makers,  disregard  the  punctuation,  or  re- 
punctuate,  if  need  be,  to  render  the  true  meaning  of  the  statute."  Apart  from 
the  general  rule  upon  this  subject,  there  are  reasons  why  the  punctuation  of 
section  49  should  not  control  its  interpretation.  It  will  be  observed  that  at 
the  close  of  that  section  is  a  reference  to  the  laws  of  Illinois  passed  at  the  ses- 
sion 1871-72  of  the  general  assembly,  indicating  that  section  49  was,  in  part 
at  least,  founded  upon  an  existing  or  previous  statute.  One  of  the  rules  pre- 
scribed by  the  revision  of  1874  for  the  construction  of  statutes  is  that  "  the 
provisions  of  any  statute,  so  far  as  they  are  the  same  as  those  of  any  previous 
statute,  shall  be  construed  as  a  continuation  of  such  prior  provisions,  and  not 
as  a  new  enactment."  E.  S.  111.,  1874,  p.  1012,  sec.  2.  Turning  then  to  the 
previous  law, —  the  act  of  March  7,  1872, —  we  find  no  comma  after  the  word 
"  motions,"  but  the  statute  reads,  "  to  hear  and  determine  motions  to  dissolve 
injunctions,"  etc.  Sess.  Laws  111.,  1871-2,  p.  504.  We  are  not  prepared  to 
hold  that  the  power  of  a  judge  in  vacation  to  appoint  a  receiver  of  a  corpora- 
tion, charged  with  important  public  duties,  was  conferred  by  the  introduction 
of  a  comma  into  the  Eevised  Statutes  of  a  state,  where  the  established  doctrine 
is  that  no  judicial  functions  can  be  exercised  by  a  judge,  in  vacation,  except 
where  expressly  or  specially  authorized  by  statute. 

§  1385.  Appointment  of  receiver  involves  ilie  exercise  of  the  highest  discre- 
tion. 

But  if,  as  the  argument  of  counsel  would  imply,  a  judge,  in  vacation,  may, 
by  virtue  of  the  jx)wers  conferred  by  section  49,  hear  and  determine  every 
matter  presented  by  way  of  motion,  and  not  simply  motions  relating  to  the 
dissolution  of  injunctions,  to  staying  or  quashing  executions,  to  orders  carrying 
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into  effect  decrees  previously  rendered,  to  writs  of  certiorari^  or  amendments 
in  process,  pleading,  or  proceedings  in  law  and  in  equity, —  which  are  the  sub- 
jects specifically  referred  to  in  that  section, —  we  are  satisfied  that  an  applica- 
tion to  dispossess  those  in  control  of  a  railroad  corporation,  whose  road  is 
declared  by  the  constitution  of  the  state  to  be  a  public  highway,  and  to  place 
its  entire  property  in  the  hands  of  a  receiver,  is  not,  within  the  meaning  of  the 
statute,  a  motion  which  may  be  heard  and  determined  by  the  judge  out  of  term 
time.  It  is  rather  a  proceeding  involving  the  exercise  of  the  highest  discretion 
and  embracing  a  very  wide  field  of  judicial  investigation  and  inquiry.  The  in- 
justice which  may  result  from  the  exercise  of  such  a  power  in  vacation  is  well 
illnstrated  in  this  case  by  the  fact  that,  while  the  judge  of  the  state  court  did 
not  doubt  his  power,  out  of  term  time,  to  oust  those  in  the  control  of  a  public 
corporation,  and  appoint  a  receiver,  with  authority  to  carry  on  the  business  of 
a  carrier  of  freight  and  passengers,  he  could  not,  under  his  view  of  the  statute, 
determine,  in  vacation,  an  ordinary  motion  to  become  a  party  to  the  suit,  made 
bj  the  trustee  in  a  first  mortgage  or  deed  of  trust  covering  the  entire  property 
and  franchises  in  question. 
§1386.  Conflict  of  jurisdiction. 

It  results  from  what  has  been  said  that  the  seizure  of  the  property  by  the 
receiver  of  the  federal  court  was  not  an  interference  with  the  possession  of  the 
state  court,  nor  in  derogation  of  its  authority.  The  property  was  not,  in  any 
legal  sense,  then  in  the  custody  of  the  state  court,  or  of  any  officer  by  it  ap- 
pointed. It  was,  when  seized  by  order  of  the  federal  court,  in  the  custody  of 
one  who  assumed,  without  lawful  authority,  to  represent  the  state  court,  but 
who  in  fact  proceeded  under  a  void  order  of  a  judge  in  vacation.  The  circuit 
court  of  the  United  States,  having  thus  lawfully  acquired  possession  of  the 
property,  prior  to  any  action  in  reference  to  it  by  the  state  court,  the  former 
had  the  right  to  retain  possession  for  all  the  purposes  of  the  suit  for  foreclosure 
of  the  mortgage  of  the  12th  of  April,  1871.  Under  the  final  decree  of  fore- 
closure it  was,  as  we  have  seen,  sold  in  satisfaction  of  the  mortgage  debt,  leav- 
ing nothing  to  be  applied  on  the  claims  of  Hammock  and  other  judgment 
creditors. 
§  1387.  Sale  without  right  of  redemption^ 

We  proceed  now  to  inquire  whether,  in  the  orders  or  decrees  under  which 
the  property  had  been  disposed  of,  any  error  has  been  committed  to  the  preju- 
dice of  the  substantial  rights  of  appellants.  On  their  behalf  it  is  suggested 
that  the  decree  was  erroneous,  in  that  it  required  the  sale  of  the  real  estate, 
covered  by  the  mortgage,  to  be  made  absolutely  and  without  the  right  of  re- 
demption allowed  by  the  local  statutes  in  decretal  sales  of  mortgaged  lands. 
The  question  is  one  of  great  importance,  and  has  received,  upon  our  part,  all 
the  consideration  which  it  demands. 

§  1388.  statutes  of  Illinois. 

By  the  statutes  of  Illinois,  in  force  when  the  mortgage  was  made,  real  estate, 
taken  in  execution,  if  susceptible  of  division,  is  required  to  be  sold  in  such 
quantities  as  may  be  necessary  to  satisfy  the  execution  and  costs.  R  S.  111., 
1869  (Oross  ed.),  p.  397,  sec.  11.  And  it  is  made  the  duty  of  the  sheriff  or 
other  officer,  selling  lands  or  tenements  by  virtue  of  an  execution,  to  give  to  the 
purchaser,  or  purchasers,  a  certificate,  in  writing,  describing  the  lands  or  tene- 
ments purchased,  and  the  sum  paid  therefor,  or,  if  purchased  by  the  plaintiff  in 
the  execution,  the  amount  of  his  bid,  and  the  time  when,  if  the  property  be 
not  redeemed,  the  purchaser  will  be  entitled  to  a  deed.    Id.,  p.  380,  sec.  15.  It 
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is  further  provided  that  the  defendant,  his  heirs,  executors,  adrainistratpra  or 
grantees,  might,  within  twelve  months  from  the  sale  of  his  lands  or  tenements 
under  execution,  redeem  the  same  by  paying  to  the  officer  who  sold  it,  for  the 
benefit  of  the  purchaser,  the  sum  of  money  which  may  have  been  paid  on  the 
purchase,  or  the  amount  given  or  bid,  if  purchased  by  the  plaintiflf  in  the  exe- 
cution, together  with  interest  thereon  at  the  rate  of  ten  per  centum  from  the 
time  of  sale.  Id.,  sec.  16.  The  right  was  given  to  any  judgment  creditor,  after 
the  expiration  of  twelve  and  within  fifteen  months  from  the  sale,  to  redeem 
the  property  by  paying  the  amount  paid  by  the  purchaser, —  such  payment  en- 
titling him  to  have  a  resale  under  the  execution  upon  his  own  judgment.  Id., 
sees.  17,  18.  This  right  given  to  judgment  creditors  could  be  exercised  as  to 
the  whole  or  any  part  of  the  lands  or  tenements  sold,  provided  the  redemption 
is  made  in  the  like  distinct  quantities  or  parcels  in  which  the  same  are  sold. 
Id.,  sec.  19. 

If  the  lands  or  tenements  so  sold  are  not  redeemed  by  the  defendant,  or  by 
a  judgment  creditor,  within  fifteen  months  from  the  sale,  it  is  the  duty  of  the 
officer  making  it  to  execute  a  deed  to  the  purchaser.  Id.,  sec.  25.  The  pro- 
vision in  reference  to  redemption  from  mortgage  sales  is  that,  '' where  lands 
shall  be  sold  under  and  by  virtue  of  any  decree  of  a  court  of  equity  for  the  sale 
of  mortgaged  lands,  it  shall  be  lawful  for  the  mortgagor  of  such  lands,  his 
heirs,  executors,  administrators  or  grantees,  to  redeem  the  same  in  the  manner 
prescribed  for  the  redemption  of  lands  sold  by  virtue  of  executions  issued  upon 
judgments  at  common  law;  and  judgment  creditors  may  redeem  lands  sold 
under  any  such  decree  in  the  same  manner  as  is  prescribed  for  the  redemption 
of  lands  in  like  manner  sold  upon  executions  upon  judgments  issued  at  common 
law."  Id.,  p.  382,  sec.  27.  The  history  of  the  right  of  redemption  as  given  by 
the  laws  of  Illinois  may  be  traced  in  Statutes  of  1825,  p.  151;  R  S.,  1829, 
p.  85;  id.,  1833,  p.  374;  id.,  1845,  p.  302.  When  originally  conferred  as  to  sales 
of  land  under  execution,  there  were  no  railroads  in  that  state,  and  very  few,  if 
any,  when  it  was  first  (in  1845)  extended  to  decretal  sales  of  mortgaged  lands. 

§1389.  Case  cited. 

In  Brine  v.  Insurance  Co.,  96  U.  S.,  627  (§§  800-804,  mpra),  we  held  that  the 
right  of  redemption  given  by  the  Illinois  statutes  constituted  a  rule  of  property 
which  the  federal  court,  sitting  in  equity  in  that  state,  is  bound  to  recognize 
and  enforce.  The  property  there  in  controversy  was  a  lot  of  ground  in  the 
city  of  Chicago,  which  had  been  owned  by  a  private  person,  who  conveyed  it 
in  trust  to  secure  a  loan  of  money  by  an  insurance  company.  When  the  mort- 
gage by  the  Chester  &  Tamaroa  Coal  and  Railroad  Company  was  made,  there 
was  in  force  a  general  statute,  passed  in  1855,  conferring  upon  any  railroad  com- 
pany organized  or  incorporated  under  the  laws  of  Illinois  the  power  to  mort- 
gage all  or  any  portion  of  its  property  and  franchises  to  secure  the  payment  of 
money  borrowed  to  aid  in  the  construction,  completion  or  operation  of  its  road. 
Gross  ed.,  p.  553;  Laws  of  III.,  1855,  p.  304.  And  by  the  state  constitution 
adopted  in  1870,  railroads  thereafter  constructed  were  declared  to  be  public 
highways,  free  to  all  for  the  transportation  of  their  persons  and  property 
thereon,  under  such  regulations  as  should  be  prescribed  by  law.  Art.  11,  sec.  12. 

§  1390.  Redemption  in  Illinois  of  lands  of  a  railroad  corporation  sold  by 
decree  of  foreclosure  in  a  federal  courty  under  a  mortgage  of  the  railroad  with 
the  corporate  franchises. 

The  question  is,  therefore,  presented  for  the  first  time  in  this  court,  whether 
the  statutory  provisions  giving  the  right  to  redeem  as  well  lands  or  tenements 
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sold  nnder  execution  as  mortgaged  lands  sold  under  decrees  of  courts  of  equity, 
has  any  application  to  the  real  estate  of  a  railroad  corporation,  which,  with  its 
franchises  and  personal  property,  is  mortgaged  as  an  entirety  to  secure  the  pay- 
ment of  money  borrowed  for  railroad  purposes.  Undoubtedly  in  all  such  cases 
the  chief  value  of  the  real  estate  comes  from  the  right  or  franchise  to  hold  and 
use  it,  in  connection  with  the  personal  property  of  the  corporation,  for  railroad 
purposes.  It  is  equally  true,  not  onl}*^  that  the  bonds,  to  secure  which  the  mort- 
gage IS  given,  could  not  be  negotiated  in  the  markets  of  the  country  did  not 
the  mortgage  embrace  as  an  entirety  the  franchises  and  all  the  real  and  per- 
sonal property  of  the  corporation  used  for  railroad  purposes,  but  that  a  sale  of 
the  real  estate,  franchises  and  personal  property,  separately,  might,  in  every 
case,  prove  disastrous  to  all  concerned,  and  defeat  the  ends  for  which  the 
corporation  was  created,  with  authority  to  establish  and  maintain  a  public 
highway. 

§  1 391.  right  of  redemptiofi  in  case  of  sale  of  franchise. 

It  is,  nevertheless,  contended  by  counsel  that,  as  the  statute  attaches  to  de- 
cretal sales  of  mortgaged  lands  the  right  of  redemption,  that  right  exists  as 
well  in  cases  of  mortgages,  covering  the  entire  property  and  franchises  of  a 
railroad  corporation,  as  where  the  land  is  owned  and  used  by  private  persons 
for  exclusively  private  purposes.  In  other  words, —  for  to  that  result  the  argu- 
ment would  lead, —  the  court,  in  decreeing  the  sale  of  the  mortgaged  property 
and  franchises  of  a  railroad  corporation,  has  no  discretion,  if  the  corporation 
or  its  judgment  creditors  so  demand,  except  to  order  the  sale  of  the  real  estate 
separately,  in  parcels  when  Susceptible  of  division,  and  subject  to  redemption, 
leaving  the  franchises  and  personal  property  to  be  sold  absolutely  and  without 
redemption.  Thus,  one  person  might  become  the  purchaser  of  the  real  estate, 
another  of  the  franchise,  and  still  others  of  the  personal  property.  If  the  rail- 
road company  should  redeem  the  real  estate,  it  could  not  employ  it  to  any  val- 
uable end ;  for  its  franchise  to  be  a  corporation  and  to  use  its  real  estate  fot 
railroad  purposes  will  have  been  sold  to  another,  and  there  is  no  right  under 
the  statute  to  redeem  the  franchise,  it  not  being  real  estate,  but  rather  a  power 
or  privilege,  partaking  more  or  less  of  sovereignty,  and  which  may  not  be  ex- 
ercised without  a  special  grant.  1  Red  field  on  Law  of  R'ys,  94.  Consequences 
equally  injurious  would  flow  even  from  the  sale,  as  an  entirety,  of  the  real  and 
personal  property  and  franchises  of  the  corporation,  if  the  right  was  reserved 
to  the  company,  or  its  creditors,  to  redeem  the  realty.  Individuals  or  associa- 
tions desiring  railroad  property  would  not  purchase  when  they  could  not  know, 
until  the  expiration  of  fifteen  months  from  the  confirmation  of  the  sale, 
whether  they  were  to  have  all  for  which  they  might  bid.  During  that  period 
of  uncertainty  the  property  would  necessarily  depreciate  in  value  for  the  want 
of  repairs  and  betterments  essential  to  its  preservation.  A  construction  of  the 
statute  which  leads  to  such  results  ought  not  to  be  adopted,  if  it  can  be  avoided. 
And  we  think  it  can  be  without  contravening  the  spirit  of  the  statute  or  the 
public  policy  which  suggested  its  enactment. 

§  1392.  To  what  class  of  real  estate  the  right  of  redemption  attaches. 
We  are  of  opinion  that  mortgaged  real  estate,  to  which  is  attached  the  right 
of  redemption,  is  such  and  such  only  as  could  at  law  be  levied  upon  and  sold 
on  execution.  The  right  does  not  extend  to  real  estate  of  a  public  corporation, 
mortgaged  with  its  franchise  to  acquire,  hold  and  use  property  for  public  pur- 
poses, and  whose  chief  value  depends  upon  its  being  so  used  and  appropriated. 
The  difference  between  real  estate  so  acquired,  held  and  used,  and  real  estate 
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which  may,  at  law,  be  sold  under  execution,  is  well  illustrated  in  Gae  v.  Tide 
Water  Canal  Co.,  24  How.,  257.  In  that  case  it  appeared  that  an  execution  was 
levied  upon  a  house  and  lot,  sundry  canal  locks,  a  wharf-boat  and  several  lots, 
the  property  of  the  canal  company,  chartered  under  the  laws  of  Maryland  for 
the  construction  of  a  canal  from  Havre  de  Grace,  in  that  state,  to  the  Penn- 
sylvania line.  The  property  so  levied  upon  was  admitted  to  be  necessary  to 
the  uses  and  working  of  the  canal,  which  was  a  public  improvement,  and  a 
great  thoroughfare  of  trade.  It  was  of  little  value  apart  from  the  franchise 
to  take  tolls,  and  if  sold  separately  under  execution,  the  franchise  to  take  tolls, 
said  Mr.  Chief  Justice  Taney,  speaking  for  the  court,  would  not  have  passed  to 
the  purchaser.  It  was  consequently  ruled  that  the  real  estate  there  in  contro- 
versy could  not  be  seized  and  sold  under  fieri  facias,  and,  consistently  with  the 
rights  of  stockholders  and  creditors,  could  not  be  sold  separately  from  the  fran- 
chise from  which  was  derived  its  chief  value. 

The  laws  of  the  state  of  Illinois  having  permitted  the  Chester  &  Tamaroa 
Coal  and  Eailroad  Company  to  mortgage  its  franchises  and  property  as  an  en- 
tirety, it  was,  we  think,  the  duty  of  the  court  to  decree  the  sale,  as  an  entirety, 
of  the  whole  property  so  mortgaged,  without  reference  to  the  local  statutes 
upon  the  subject  of  redemption.  Iteal  estate,  thus  mortg;aged  with  the  fran- 
chises of  the  company,  is  of  necessity  relieved  from  the  operation  of  that  stat- 
ute. There  may  possibly  be  cases  in  which  real  estate  of  an  ordinary  kind, 
owned  and  mortgaged  by  a  railroad  corporation,  cannot  be  sold  by  decree  of 
court,  except  subject  to  the  right  of  redemption;  as  when  it  is  not  used  for 
necessary  railroad  purposes,  or  when  it  is  mortgaged  separately  from  its  fran- 
chises and  other  property.  What  may  be  the  operation  of  the  statute  in  such 
cases  we  do  not  now  decide.  All  that  we  do  decide  is  that,  by  the  laws  of  Illi- 
nois, the  real  estate,  franchises  and  other  property  of  a  railroad  corporation, 
mortgaged  as  an  entirety,  may  be  sold  as  an  entirety  under  the  decree  of  a 
court  of  equity,  without  any  right  of  redemption  in  the  mortgagor  or  in  judg- 
ment creditors  as  to  such  real  estate. 

The  construction  we  have  given  to  the  statute  is  not  inconsistent  with  the 
provision  of  the  state  constitution  which  declares  that  '^  the  rolling  stock  and 
all  other  movable  property  belongingto  any  railroad  company  or  corporation  in 
Illinois  shall  be  considered  personal  property,  and  shall  be  liable  to  execution  and 
sale  in  the  same  manner  as  personal  property  of  individuals ;  and  the  general  as- 
sembly shall  pass  no  law  exempting  any  such  property  from  execution  and  sale." 
Art.  11,  sec.  10.  When  the  mortgage  of  April  12, 1871,  was  executed  there  was 
no  levy  upon  the  movable  property  of  the  company,  and  consequentl}'  the  rights 
of  the  mortgagee  were  superior  to  the  lien  arising  from  a  subsequent  lety,  by 
execution,  upon  the  movable  property.  The  state  constitution  did  not  forbid 
the  creation,  by  mortgage,  of  such  superior  lien.  So  far  from  that  section 
militating  against  the  construction  we  have  given  the  statute,  it  rather  forti- 
fies it.  It  furnishes  a  strong  implication  that  the  right  to  levy  an  execution 
upon  the  movable  property  of  a  railroad  corporation  was  intended  to  be  re- 
stricted to  that  kind  of  corporate  property.  It  is  a  partial  modification  of  the 
general  rule  that  the  property  of  a  railroad  corporation,  used  for  necessary  rail- 
road purposes,  cannot  be  seized  and  sold  under  an  execution  at  law. 

§  1393.  The  chattel  mortgage  law  of  Illinois  is  not  applicable  to  an  ordinary 
railway  mortgage. 

The  next  question  to  be  considered  relates  to  the  distribution  of  the  proceeds 
of  the  sale  of  the  mortgaged  property.    The  argument  upon  this  branch  of 
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the  case,  in  behalf  of  the  appellants,  briefly  stated,  is  this:  That  by  the  laws 
of  the  state  in  force  when  the  mortgage  of  April  12,  1871,  was  executed,  a 
mortgage  of  personal  property,  certifled  by  a  justice  of  the  peace  in  the  jus- 
tice's district  in  which  the  mortgagor  resides,  and  recorded  in  the  recorder's 
office  of  the  county  where  the  mortgagor  resides,  shall,  ^Mf  bona  fide^  be  good 
and  valid  from  the  time  it  is  so  recorded,  for  a  space  of  not  exceeding  two 
years,  notwithstanding  the  property  mortgaged  or  conveyed  by  deed  of  trust 
may  be  left  in  possession  of  the  mortgagor,  provided  that  such  conveyance 
shall  provide  for  the  possession  of  the  property  so  to  remain  with  the  mort- 
gagor" (Gross  ed.,  1869,  p.  67) ;  that  more  than  two  years  having  expired  after 
the  execution  of  the  mortgage  of  April  12,  1871,  and  before  the  suit  for  fore- 
closiire, —  the  property  mortgaged  remaining  in  the  possession  of  the  railroad 
company  until  seized  in  Hammock's  suit, —  the  judgment  creditors,  by  virtae 
of  their  suit  in  the  state  court,  acquired  a  lien,  at  least  upon  the  rolling  stock 
and  other  movable  property  covered  by  the  mortgage,  superior  to  any  claim  on 
the  part  of  the  mortgagee  and  those  it  represented ;  and  that  since  the  per- 
sonal property  was  surrendered  and  the  proceeds  of  its  sale  applied  in  discharge 
of  taxes  upon  the  real  and  personal  property  and  capital  stock  of  the  corpora- 
tion, the  court  upon  principles  of  equity  should  have  appropriated  to  the  judg- 
ment creditors  so  much  of  the  proceeds  of  the  decretal  sale  as  was  equal  to  the 
taxes  on  real  estate  paid  from  the  proceeds  of  the  sale  of  personal  property  by 
the  collectors. 

We  are  of  opinion  that  the  statutory  provisions  in  regard  to  chattel  mort- 
gages (Gross  ed.,  p.  66)  do  not  embrace  mortgages  by  a  railroad  corporation,  in 
connection  with  its  real  estate  and  franchises,  of  its  personal  property  used  and 
appropriated  for  railroad  purposes.  The  statute  provides  a  mode  by  which 
possession  of  the  mortgagor  of  personal  property  should  not  defeat  the  mort- 
gage, viz.,  the  acknowledgment  and  record  of  the  mortgage.  The  acknowledg- 
ment is  required  to  be  made  before  a  justice  of  the  justice's  district  in  which 
the  mortgagor  resides,  and  recorded  in  the  recorder's  office  of  the  county  where 
he  resides.  These  directions  are  wholly  inapplicable  to  a  railroad  company, 
whose  line  of  road  might  pass  through  several  justices'  districts  and  extend 
through  several  counties.  And,  if  the  construction  contended  for  be  sound,  a 
railway  mortgage  security,  so  far  as  the  personalty  of  the  corporation  is  con- 
cerned, would  cease  to  be  of  any  value  after  the  expiration  of  two  years  from 
iU  execution,  unless  the  mortgagor,  before  the  expiration  of  that  time,  takes 
possession  of  it, —  the  authority  to  do  which,  in  advance  of  the  maturity  of 
the  mortgage  debt,  and  when  there  has  been  no  default  of  the  corporation  in 
meeting  its  interest,  would  render  the  negotiation  of  the  mortgage  bonds  diffi- 
cult if  not  impossible.  Clearly  the  chattel  mortgage  statute  has  nothing  to 
do  with  the  present  case. 

What  we  have  said  renders  it  unnecessary  to  consider  the  other  branches  of 
the  proposition  last  stated,  and  disposes  of  all  questions  of  importance  upon 
the  merits,  arising  on  the  appeal  from  the  final  decree  ordering  a  sale  of  the 
mortgaged  property,  and  directing  a  disposition  of  the  proceeds  arising  there- 
from. We  have  seen  that  the  Farmers'  Loan  and  Trust  Company,  in  vacation, 
filed  in  the  clerk's  office  of  the  state  court  a  petition  to  be  made  a  party  to  the 
creditor's  suit  of  Hammock,  with  an  answer  and  crossbill,  and  also  a  petition 
for  the  removal  of  that  suit  into  the  federal  court,  accompanied  by  the  required 
bond ;  and  that  the  judge  of  the  state  court,  in  vacation,  declined  to  act  upon 
the  petition  to  be  made  a  party,  or  to  recognize  the  right  of  removal.  Whether 
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the  cause  was,  under  these  cironmstances,  properly  docketed  in  the  court  below 
as  one  legally  removed  under  the  act  of  congress,  or  whether  the  federal  court 
exceeded  its  authority  in  the  final  order  of  injunction,  made  on  the  17th  day 
of  January,  1879,  upon  the  petition  of  the  Wabash,  Chester  &  Western  Rail- 
road Company,  are  questions  about  which  there  is  a  difference  of  views  among 
those  members  of  the  court  who  heard  the  cause  and  participated  in  its  decis- 
ion. We,  therefore,  forbear  to  make  any  expression  of  opinion  upon  them. 
And  it  is  not  at  all  important  to  the  parties  that  we  should  do  so.  The  object 
of  the  suit  in  the  state  court  was  to  reach  the  property  of  the  railroad  com- 
pany, and  from  it,  or  from  the  income  to  be  derived  therefrom,  obtain  satisfaction 
of  the  judgments  against  the  corporation.  Whether  that  suit  was  or  not, 
under  the  act  of  congress,  legally  removed  into  the  federal  court,  the  entire 
property,  we  have  seen,  passed  lawfully  into  the  custody  of  the  latter  court, 
and  by  proceedings  therein,  to  which  the  judgment  creditors  were  parties,  and 
by  which  they  are  concluded,  it  has  been  all  sold,  and  the  proceeds  ad- 
judged to  be  rightfully  distributed  in  satisfaction  of  the  mortgage  debL  It 
would,  consequently,  serve  no  valuable  purpose  for  the  appellants,  were  it  now 
decided  that  the  suit  commenced  in  the  state  court  was  not  legally  removed 
into  the  federal  court,  or  that  the  order  of  January  17,  1879,  was  beyond  the 
power  of  that  court  to  maka  The  decrees  appealed  from  are  therefore  af- 
firmed. 

§  1894.  Extension  of  payment  of  Interest.—  Where  there  is  do  specified  time  mentioDed 
in  an  agreement  to  extend  the  payment  of  interest  under  a  mortgage  no  definite  extension 
can  be  claimed.  But  the  mortgagor  is  entitled  to  reasonable  notice  of  the  termination  of  an 
indefinite  extension  of  the  time  to  pay  the  interest  Union  Trust  Co.  v.  Railroad  Co.,*  ^ 
Dill.,  1. 

8  1895.  There  is  no  redemption  from  the  sale  of  railroad  property  under  foreclosure 
proceedings  in  the  federal  court.    Turner  v.  L,  B.  &  W,  R'y  Co.,  8  Biss.,  880  (§§  1609-20). 

§  1896.  Belief  from  payment  of  prior  mortgage  under  mistake.—  One  who  has  paid  a 
prior  mortgage  under  the  belief  that  he  had  good  title  to  the  mortgaged  property  can  have 
relief  only  when  he  has  made  the  payment  under  mistake  of  fact,  and  not  a  mistake  of  law. 
He  cannot  have  relief  when  he  has  acted  in  bad  faith  towards  any  parties  interested  in  the 
property.    Railroad  Co.  v.  Scatter,  13  Wall.,  517. 

g  1397.  Subrogation  —  Rights  of  bondholders.— The  holders  of .  state  bonds  issued  m 
lieu  of  railroad  bonds,  the  state  having  taken  bonds  from  the  railroad  company  secured  by 
statutory  mortgage,  are  entitled  to  enforce  the  lien  of  that  mortgage  and  are  subrogated  to 
the  rights  of  the  state.  North  Carolina  R.  Co.  v.  Drew,*  8  Woods,  691;  S.  C,  13  Otco,  118 
(Bonds,  §§  1880-37). 

g  1393.  The  fact  that  railroad  bonds  were  exchanged  for  state  bonds  so  that  the  stock- 
holders might  use  the  proceeds  for  their  own  private  advantage,  and  that  they  were  so  used, 
is  no  defense  against  a  bona  fide  holder  of  railroad  bonds.    Ibid, 

%  1899.  Where  the  lien  of  a  bondholder  is  created  by  statute,  his  rights  are  governed  by  the 
statute,  even  where  a  resulting  equity  would  have  arisen  without  the  aid  of  the  statute. 
Ibid, 

%  14<K).  The  possession  of  negotiable  bonds  is  strong  prima  facte  evidence  of  just  title. 
Ibid, 

§  1101.  In  ordinary  cases  it  throws  upon  the  party  questioning  it  the  burden  of  showing 
that  it  is  not  bona  fide;  that  the  holder  had  notice  of  some  vice  or  defect  which  vitiates  the 
title.    Ibid. 

IX.  Remedies  and  Jubisdiction  of  Coubts.  , 

SVUMARY— Jurisdiction  of  corporation  existing  in  several  states,  g  1403.— Jurtst2»cf ion  of 
federal  courts  when  bill  is  pending  in  state  court  with  different  parties,  §§  1403»  1404. 

§  1402.  When  two  or  more  states  have  by  concurrent  legislation  united  in  creating  one 
and  the  same  railroad  corporation,  as  they  may  do,  a  court  in  either  state  may  exercise  juris- 
diction  over  the  entire  line.    If  in  a  suit  to  foreclose  such  a  mortgage  the  corporation  be 
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served  with  process  in  the  state  in  which  the  suit  is  hrcraght,  and  it  enters  its  appearance  and 
answers  the  bill  by  its  common  name,  the  court  will  have  jurisdictioa  through  such  appear- 
ance of  the  separate  corporations  which  have  joined  under  such  common  name,  if  it  be  con- 
ceded that  the  corporations  are  separate  and  distinct.  Wilmer  v.  Atlanta  ft  Richmond  Air 
Line  R>Ck>.,  §§  1405-1409. 

§  14(KL  The  pending  of  a  foreclosure  suit  in  a  state  court  does  not  bar  a  suit  in  a  f^dwal 
court  upon  the  same  subject-matter,  when  the  parties  are  different.  A  proceeding  to  forecloa»> 
a  mortgage  in  a  federal  court  while  a  bill  for  the  same  purpose  is  pending  in  a  state  courts 
the  property  not  being  in  the  custody  of  the  latter  court  by  its  officers  or  appointees,  is  no 
oonteropt  of  that  court    Brooks  t;.  Vermont  Central  Railroad  Co.,  §§  1410-1414. 

§  14J4.  A  plea  that  trustees  should  not  be  removed  because  whatever  they  did,  which  was 
objected  to,  was  done  under  the  direction  of  a  state  court,  is  bad.    Ibid, 

[Notes.— See  §§  1415-1423.] 

WILMER  t;.  ATLANTA  &  RICHMOND  AIR  LINE  RAILWAY  COMPANY. 
(Circuit  Court  for  Georgia:  2  Woods,  447-457.    1875.) 

Statement  of  Facts. —  From  an  earlier  opinion  in  this  case  (2  Woods,  409), 
on  a  bill  filed  praying  that  the  deed  of  trust  should  be  so  construed  that  the  trust* 
ees  be  compelled  to  take  possession  of  the  railway  and  appurtenances,  etc.,  and 
sell  the  same,  and  for  the  appointment  of  a  receiver,  the  following  allegations  ap- 
pear: That  the  complainants  were  owners  and  holders  of  first  mortgage  bonds 
of  the  Atlanta  &  Richmond  Air  Line  Railway  Company,  which  were  secured 
by  trust  deed  on  all  the  property  and  franchises  of  the  company.  That  the  com* 
pany  was  a  corporation  under  the  laws  of  Georgia,  Korth  Carolina  and  South 
Carolina,  having  its  principal  office  at  Atlanta.  That  by  an  act  of  the  Georgia 
legislature,  a  company  known  as  ^'  The  Georgia  Air  Line  Railroad  Company  " 
was  authorized  to  build  a  railroad  from  Atlanta  to  the  South  Carolina  state 
line.  Thatthis  company,  pursuant  to  legislation  by  the  states  of  Georgia  and 
SoQth  Carolina,  consolidated  with  the  Air  Line  Railroad  Company  of  South 
Carolina,  forming  the  defendant  company.  That  the  defendant  company  issued 
its  bonds  and  gave  a  deed  of  trust  on  its  entire  road  and  all  of  its  property. 
That  it  had  made  default. 

The  court  appointed  John  H.  Fisher  receiver,  who  afterwards  applied  to  the 
court  to  enable  him  to  obtain  possession  of  a  part  of  the  property,  but  the  prop- 
erty  in  question  being  in  possession  of  a  receiver  of  a  state  court,  appointed 
prior  to  Fisher's  appointment,  the  federal  court  refused  to  interfere. 

Opinion  by  Woods,  J. 

The  substance  of  the  bill  having  been  stated  in  the  opinion  given  in  this  case 
upon  the  motion  for  the  appointment  of  a  receiver  (2  Woods,  409),  it  is  unnec- 
essary here  to  recapitulate  its  averments.  The  company  known  as  The  At- 
lanta  &  Richmond  Air  Line  Railway  Company,  and  the  same  which  is  made 
defendant  to  the  bill  of  complaint,  answers  the  bill  and  admits  the  averments 
thereof  as  to  the  legislation  of  Georgia,  South  Carolina  and  North  Carolina; 
admits  the  union  of  the  said  ^^  Georgia  Air  Line  Railroad  Company  "  and  ^^  The 
Air  Line  Railroad  Company  in  South  Carolina,"  under  the  corporate  name  of 
The  Atlanta  &  Richmond  Air  Line  Railway  Company,  which  is  the  name  of 
this  defendant,  and  that  this  defendant  now  possesses  and  has  since  said  union 
possessed  all  the  property  of  the  said  two  railroad  companies,  including  the 
line  of  road  extending  from  Atlanta,  in  Georgia,  to  Charlotte,  in  North  Caro- 
lina. The  defendant  company  exhibits  what  it  calls  the  agreement  of  union  or 
consolidation,  and  prays  that  it  may  be  taken  as  a  part  of  its  answer. 

The  answer  of  the  defendant  company  also  admits  that,  under  the  name  of 
The  Atlanta  &  Richmond  Air  Line  Railway  Company,  it  issued  the  bonds 

547 


§  1405.  CONYEYANCES  -  RAILROAD  MORTGAGEa 

mentioned  in  the  bill,  and  to  secare  the  same,  principal  and  interest,  executed 
upon  its  entire  property  and  line  of  road  extending  from  Atlanta  to  Charlotte, 
the  deed  of  trast  mentioned  in  the  bill  of  complaint,  and  a  copy  of  which  is 
appended  thereto  as  an  exhibit.  The  answer  of  the  defendant  company  fur- 
ther admits  the  averments  of  the  bill  to  the  effect  that  "said  railroad  with 
all  its  appurtenances  is  in  the  nature  of  an  entirety;  that  it  constitutes  one  and 
a  continuous  line  of  railway  from  Atlanta  to  Charlotte;  that  its  unity  and  con- 
tinuity are  the  most  important  elements  of  its  value,  and  that  to  separate  it 
from  its  appurtenances,  or  those  from  it,  or  any  part  from  any  other  part, 
would  greatly  impair  the  whole."  Answers  have  been  filed  to  the  bill  by  the 
trustees,  Austill  and  Lancaster,  admitting  generally  its  averments. 

An  amendment  has  been  filed  to  the  bill  making  Samuel  B.  Iloyt,  Wm.  A. 
Eussell,  B.  T.  Sage  and  T.  S.  Garner  parties  defendant,  and  making  certain 
allegations  and  charges  against  them  which  it  is  unnecessary  particularly  to 
state.  These  new  defendants  have  also  answered  the  bill.  The  Richmond  & 
Banville  Railroad  Company  and  the  United  States  Security  Company  were 
also  made  defendants,  and  it  was  alleged  that  they  claimed  to  have  some  lien 
upon  the  property  of  the  defendant  railroad  company,  but  that  the  same  was 
inferior  to  the  lien  of  the  complainants.  A  decree  pro  confesao  has  been  taken 
against  these  last  named  defendants  for  want  of  an  answer. 

At  the  March  term,  1875,  of  this  court,  Julius  M.  Patton  was  appointed  a 
special  master,  to  report,  among  other  things,  the  number,  character  and  descrip- 
tion of  the  outstanding  bonds  of  the  defendant,  the  Atlanta  &  Richmond  Air 
Line  Railway  Company,  the  amount  of  interest  due  on  the  same,  the  names  of 
the  present  holders,  and  description  of  the  bonds  held  by  each.  The  master  has 
filed  his  report,  in  which  he  states  that  four  thousand  two  hundred  and  forty- 
eight  first  mortgage  bonds  of  $1,000  each  were  issued  and  negotiated  by  the 
Atlanta  &  Richmond  Air  Line  Railway  Company.  He  reports  that  twenty-one 
of  these  bonds  are  held  and  owned  by  the  complainants  Wilmer  and  Ricbard, 
four  thousand  and  ninety-five  by  other  persons,  whose  names  and  the  number 
held  by  each  he  gives.  All  these  bonds  were  presented  to  and  counted  by  the 
master.  On  the  1st  day  of  July,  1875,  there  was  due  for  interest  on  the  four 
thousand  one  hundred  and  sixteen,  so  presented  to  and  reported  by  the  master, 
the  sum  of  $658,565,  not  including  any  interest  on  the  coupons  due  and  unpaid. 
This  report  was  filed  on  the  16th  day  of  August  and  has  not  been  excepted  to. 

The  complainants  produce  the  original  deed  of  trust,  and  the  report  of  the 
master,  and  pray  for  a  decree  declaring  that  by  the  true  oonstruction  and  in- 
tent of  said  deed  of  trust  the  trustees  therein  named  have  the  right  and  power, 
and  it  is  their  duty,  under  the  facts  set  forth  in  the  bill,  to  take  possession  of 
the  entire  trust  property  and  sell  the  same  for  the  purpose  of  paying  oS  the 
principal  as  well  as  the  interest  of  the  bonds  thereby  secured,  and  that  they 
may  be  compelled  to  execute  said  trust  accordingly,  and  according  to  the  direc- 
tions of  the  deed  of  trust,  by  taking  possession  of  and  selling  all  the  property 
covered  thereby,  at  public  outcry,  in  the  city  of  Atlanta,  for  the  purpose  of 
paying  off  both  the  principal  and  interest  of  said  bonds. 

§  1405*  Upon  a  bill  to  execute  a  trust  in  favor  of  numerous  bondholders  a 
decree  may  be  entered  although  all  the  bondholders  are  not  made  actual  parties. 

Objection  is  made  to  any  such  decree  by  the  Atlanta  &  Richmond  Air  Line 
Railway  Company  and  other  defendants.  1.  It  is  objected  that  the  decree 
moved  for  cannot  be  made  until  all  the  persons  entitled  to  participate  in  tbe 
fund  raised  from  the  sale  of  the  property  are  made  parties  to  the  proceedings, 
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and  that  such  persons  so  interested  have  not  yet  been  made  parties.  The  an- 
swer to  the  objection  is  found  in  the  eighty-foarth  equity  rule,  which  provides: 
"Where  the  parties  on  either  side  are  very  numerous,  and  cannot,  without  man- 
ifest inconvenience  and  oppressive  delays  in  the  suit,  be  all  brought  before  it, 
the  court  in  its  discretion  may  dispense  with  making  them  all  parties,  and  may 
proceed  in  the  suit,  having  sufficient  parties  before  it  to  represent  all  the  ad- 
verse interests  of  the  plaintiffs  and  the  defendants  in  the  suit  properly  before  it. 
But  in  such  case  the  decree  shall  be  without  prejudice  to  the  rights  and  claims 
of  the  absent  parties."  This  case  is  the  very  one  provided  for  by  this  rule. 
Here  are  four  thousand  bonds  payable  to  bearer,  secured  by  the  deed  of  trust, 
to  enforce  which  is  the  purpose  of  the  suit.  Necessarily  the  parties  interested 
in  the  fund  to  be  recovered  by  a  sale  must  be  very  numerous,  and  many  of  thera 
most  be  unknown.  To  require  all  of  them  to  be  made  actual  parties,  and,  in 
case  of  the  death  of  any,  that  the  suit  should  be  revived  in  the  name  of  the 
personal  representative  of  the  deceased  party  before  any  final  decree  could  be 
rendered,  would  be  to  deny  the  bondholders  any  relief  in  this  court.  The 
course  and  practice  of  courts  of  equity  are  not  so  exacting  and  oppressive. 
The  rule  and  the  general  equity  practice  provide  that  the  case  may  proceed 
when  the  court  has  suflScient  parties  before  it  to  represent  all  the  adverse  inter*' 
ests  of  the  plaintiffs  and  defendants.  There  is  no  complaint  here  that  any 
interest  except  that  of  the  bondholders  who  are  not  parties  is  not  represented. 

But  the  interests  of  all  the  bondholders  are  represented:  1st,  by  those  who 
are  actual  parties  complainant;  and  2 J,  by  the  trustees  of  the  trust  deed  who 
are  made  the  defendants.  The  trustees  were  expressly  appointed  to  represent 
the  bondholders,  and  if  the  suit  had  been  brought  by  them  it  would  not  have 
been  necessary  to  make  all  the  bondholders  complainants  or  defendants.  The 
coarse  is  to  file  the  bill  in  behalf  of  all  who  choose  to  come  in  as  complainante 
and  bear  their  share  of  the  costs  of  the  suit  or  allow  them  to  propound  their 
claims  and  interest  before  the  master.  2  Eedfield  on  Law  of  H^ys,  4S6;  2  Bed- 
field's  Am.  R'y  Cas.,  692,  630;  Campbell  v.  Railroad  Co.,  1  Woods,  368.  Thia 
has  been  the  course  pursued  in  this  case,  and  I  am  clear  that  all  the  parties  nec- 
essary to  the  decree  asked  are  before  the  court. 

§  1 406.  Construction  of  trust  deed.  Upon  failure  to  pay  interest  the  trust 
property  may  be  sold. 

2.  The  next  objection  to  the  decree  prayed  for  is  that  there  can  be  no  sale  ol 
the  trust  property  or  any  part  of  it  to  pay  either  the  principal  or  interest  of 
the  bonds  until  the  year  1900,  when  the  principal  of  all  the  bonds  is  due.  One 
of  the  solicitors  for  the  defendants,  however,  admits  that  there  may  be  a  decree 
for  interest  in  default  and  a  sale  of  so  much  of  the  property  covered  by  the 
deed  of  trust  as  is  necessary  to  pay  the  interest  due,  but  insists  that  no  more 
can  be  sold.  The  terms  of  the  deed  of  trust  ought  to  be  very  clear  to  justify 
the  conrt  in  holding  that  there  could  be  no  sale,  even  for  interest,  until  the 
year  1900.  Here  are  bonds  to  the  amount  of  $4,248,000,  bearing  eight  per 
cent  interest,  payable  semi-annually,  and  due  as  to  principal  in  thirty  years* 
The  property  covered  by  the  deed  of  trust  to  secure  these  bonds  is  not  esti- 
mated to  have  cost  over  $7,000,000.  If  no  interest  were  paid  until  the  mato- 
rity  of  the  bonds,  the  principal  and  interest  would  then  amount  to  over 
$20,000,000,  calculating  interest  on  the  coupons  as  they  mature.  For  this  vast 
8om  the  bondholders  would  have  a  security  on  property  which  only  cost 
$7,000,000.  la  the  mean  time,  during  nearly  the  life  of  a  generation,  the  rail- 
way company  would  hold  the  money  of  the  bondholders,  and,  although  it  bad 
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agreed  to  pay  interest  semi-annually,  could  refuse  to  comply  with  its  contract, 
and  the  bondholder  would  bo  without  any  effectual  remedy.  I  do  not  believe 
there  is  a  railroad  company  so  bold  as  to  ask  a  loan  of  money  on  a  deed  of 
trust  which  could  bear  such  a  construction,  or  a  capitalist  so  foolish  as  to  grant 
the  loan. 

There  are  certain  expressions  in  the  deed  of  trust  which  give  some  faint 
color  to  the  theory  under  consideration,  but  there  are  other  clauses  which  indi- 
cate a  contrary  purpose  most  unmistakably.  The  trust  deed  declares  explicitly 
that,  "should  default  be  at  any  time  made  in  the  payment  of  any  part,  either 
of  the  accruing  interest  or  of  the  principal  sum  secured  to  be  paid  by  any  bond 
or  bonds  issued  under  the  authority  aforesaid,"  the  trustees  shall  take  possession 
of  the  property  mentioned  in  the  deed  of  trust  and  proceed  to  sell  the  same  at 
public  auction  in  the  city  of  Atlanta,  and  shall  apply  the  net  proceeds  of  the 
sale  in  the  payment  of  the  interest  due  on  the  bonds  and  to  the  extinguishment 
of  the  principal  of  such  of  the  bonds  as  may  then  be  due.  It  seems  to  me 
that  this  provision  of  the  trust  deed  completely  overturns  the  idea  that  there 
can  be  no  proceeding  for  a  sale  of  the  trust  property  or  any  part  of  it  until  the 
maturity  of  the  principal  of  the  bonds.  One  of  the  solicitors  of  defendant, 
while  not  agreeing  with  the  construction  of  that  deed  just  noticed,  insists  that 
until  the  bonds  mature  there  can  only  be  a  sale  of  so  much  of  the  trust  prop- 
erty as  may  be  necessary  to  discharge  the  interest  due  and  unpaid.  But  in  the 
view  I  take  of  the  case  it  is  unnecessary  to  pass  upon  this  dispute.  It  is  clear 
to  my  mind,  and  it  is  conceded  by  one  of  the  solicitors  for  defendants,  that 
there  may  be  a  sale  of  trust  property  sufficient  to  satisfy  the  interest  due  and 
nnpaid.  On  the  other  hand,  complainants  insist  that  a  default  in  the  payment 
of  interest  makes  both  principal  and  interest  due,  and  that  the  .court  sboald 
order  a  sale  for  the  whole  amount  of  both  principal  and  interest.  Withont 
going  into  a  critical  examination  of  the  language  of  the  deed  of  trust,  I  con- 
tent myself  with  saying  that  it  seems  very  clear  that  when  the  interest  is  in 
arrear,  the  trustees  may  sell  the  entire  trust  property.  The  trust  deed  seems 
to  contemplate  but  one  sale,  and  on  such  sale  a  full  and  complete  settlement  of 
the  trust. 

§  1407.  Where  railway  property  cannot  he  sold  in  parcels  without  manife^ 
injury  to  its  value  the  whole  may  be  sold  for  the  payment  of  interest^  altlwugh 
the  principal  debt  be  not  due. 

Conceding,  then,  that  there  must  be  a  sale  to  pay  the  interest  due  and  unpaid, 
the  question  arises,  Should  there  be  a  sale  of  the  entire  trust  property  or  only 
a  part  of  it?  I  think  this  question  is  settled  by  the  averment  of  the  bill  ad- 
mitted by  the  answer  of  the  defendant  railroad  company,  and  nowhere  in  the 
pleadings  denied  that  the  railroad  with  its  appurtenances  is  in  the  nature  of  an 
entirety,  and  constitutes  one  and  a  continuous  line,  and  that  its  unity  and  con- 
tinuity are  the  most  important  elements  of  its  value,  and  that  to  separate  any 
part  from  any  other  part  would  greatly  impair  the  whole.  This  averment  of 
the  bill  is  not  only  admitted  by  the  answer  of  the  defendant  company,  but 
there  is  not  a  scrap  of  evidence  in  the  record  to  show  that  it  is  not  entirely 
true.  And,  as  a  general  rule,  it  must  be  evident  that  to  cut  up  a  railroad  and 
Bell  it  piecemeal  would  destroy  its  value.  While  a  sale  of  a  particular  part 
might  be  made,  in  some  cases,  without  serious  detriment  to  the  part  sold, 
yet  from  that  fact  it  would  by  no  means  follow  that  the  residue  would  remain 
uninjured.  That  where  a  mortgage  or  deed  of  trust  is  given  to  secure  the  in- 
terest and  principal  of  notes  or  bonds,  and  the  mortgaged  property  cannot  be 
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sold  in  parts  without  injary  to  its  value,  the  whole  may  be  sold  on  default  of 
the  payment  of  interest  before  the  principal  is  due,  is  sustained  by  the  follow- 
ing authorities:  Salmon  v.  Clagett,  3  Bland's  Ob.,  125,  and  other  cases  there 
cited;  Sea  ton  v.  Twyford,  11  Law  Rep.,  Eq.  Cas.,  591;  Dunham  v.  Railway  Co., 
1  Wall.,  254  (§§  1557-58,  infra);  Olcott  v,  Bynum,  17  id.,  44;  Pope  v,  Dnrant, 
26  la.,  233.  Upon  the  case  as  presented,  I  am  therefore  of  opinion  if  any  part 
of  the  road  is  sold  the  whole  may  and  should  be  sold.  If  a  sale  of  the  whole 
is  made,  it  will  be  then  time  to  consider  what  shall  be  done  with  the  proceeds. 
That  is  a  question  which,  it  seems  to  me,  does  not^  under  the  practice  of  courts 
of  equity,  present  any  grave  difficulty. 

§  1 408.  A  corporation^  non-resident  of  ihe  district^  appearing  and  answering^ 
is  bound  hy  the  decree. 

It  is  objected  to  a  sale  of  the  whole  property  of  the  defendant  railroad  com- 
pany that  the  property  is  owned  by  two  distinct  corporations,  one  of  which,  a 
resident  of  South  Carolina,  owns  the  property  of  the  railroad  in  that  state,  and 
that  there  can  be  no  merger  of  railroad  corporations  extending  through  several 
states  which  will  so  destroy  their  individuality  as  to  confer  on  the  united  cor- 
poration all  the  franchises  of ^  the  several  parts;  that  a  corporation  cannot  be 
chartered  by  two  states  so  as  to  have  a  common  individuality  in  both.  The  infer- 
ence drawn  from  this  proposition  is,  that  this  court  can  only  order  a  sale  of  the 
railroad  property  in  Georgia  which  is  owned  by  the  Georgia  corporation,  which 
alone  is  a  party  defendant  to  the  bill,  and  that  the  court  cannot  order  a  sale  of 
the  property  in  South  Carolina,  which  is  owned  by  a  distinct  corporation  which 
is  not  before  the  court.  It  would  seem  to  be  a  sufficient  reply  to  this  proposi- 
tion to  say  that  the  Atlanta  &  Richmond  Air  Line  Company  has  answered,  ad- 
mitting the  union  and  consolidation  of  the  two  companies  into  one  company, 
has  contracted  as  one  and  not  as  two  companies,  has  issued  bonds  and  secured 
them  by  a  deed  of  trust  as  one  company,  covering  its  entire  line  of  road  and 
property,  and  has  agreed  that  the  whole  might  be  sold  by  one  sale,  at  Atlanta, 
in  the  state  of  Georgia.  Even  if  this  proposition  of  defendants'  solicitor  were 
true,  we  think  the  facts  would  estop  the  South  Carolina  company  from  setting 
np  its  separate  existence  and  separate  property,  and  we  think  that  it  has,  by 
the  answer  of  the  Atlanta  &  Richmond  Air  Line  Company,  entered  its  appear- 
ance in  this  cause. 

But  is  it  true  that  a  corporation  cannot  be  chartered  by  two  states  so  as  to 
make  one  and  the  same  corporate  body?  When  this  case  was  up  on  motion 
for  the  appointment  of  a  receiver  I  passed  upon  this  question,  and  held  that 
two  states  might,  by  concurrent  legislation,  unite  in  creating  the  same  corpo- 
rate body.  It  is  unnecessary  to  repeat  what  I  then  said.  See  Philadelphia, 
etc.,  R  Co.  V.  Maryland,  10  How.,  376;  Railroad  Co.  v.  Harris,  12  Wall.,  65. 

Counsel  for  defendants  refer  to  the  following  cases  as  establishing  the  doc- 
trine upon  which  they  rely:  Ohio  &  Mississippi  R.  Co.  v,  Wheeler,  1  Black, 
2S6;  Marshall  v.  Baltimore  &  Ohio  R.  Co.,  10  How.,  325;  Railway  Co.  v. 
Wbitton,  13  Wall,  270;  Toralinson  v.  Branch,  15  id.,  460  (Const.,  §§  2273-75); 
Railroad  Co.  v.  Jackson,  7  id.,  262 ;  The  Delaware  Railroad  Tax,  18  id.,  206 
(Const.,  §,^  2328-35).  I  have  examined  these  cases  and  cannot  find  in  them 
anything  to  overturn  the  positive  declaration  of  the  court  in  The  Railroad  Co. 
r.  Harris,  supra.  On  the  contrary,  The  Delaware  Railroad  Tax  Case,  supra^ 
strengthens  the  view  of  the  court  in  that  case.  I  am  of  opinion,  therefore, 
that  the  Atlanta  &  Richmond  Air  Line  Railway  Company  is  one  and  the  same 
corporation^  both  in  Georgia  and  South  Carolina,  and  that  this  one  corporatioa 
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is  properly  before  the  court.  But  concede  that  there  are  two  corporations 
under  the  name  of  The  Atlanta  &  Richmond  Air  Line  Railway  Company,  one 
created  by  and  residing  in  Georgia,  and  the  other  created  by  and  residing  in 
South  Carolina.  It  is  made  perfectly  clear  by  the  pleadings  and  evidence 
that  these  two  corporations,  if  there  be  two,  have  joined  under  their  common 
name  in  executing  the  bonds  and  deed  of  trust  in  the  bill  mentioned,  over  the 
common  property  of  the  two  corporations.  Now  the  Georgia  corporation  has 
been  served  with  process  and  is  before  the  court,  and  the  South  Carolina  cor- 
poration has  entered  its  appearance,  and  both  the  corporations  have  united  in 
a  common  answer  to  the  bilL  The  court,  therefore,  has  jurisdiction  over  both ; 
for  while  the  South  Carolina  corporation,  if  it  exists  as  a  distinct  corporate 
bod}^  has  the  right  to  demand  that  it  shall  be  sued  only  in  the  district  where 
it  resides  or  is  found,  it  may  waive  this  right  and  enter  its  appearance  as  a 
defendant  in  any  district  it  pleases.  Northern  Indiana  R  Co.  v.  Michigan 
Central  R.  Co.,  15  How.,  242.  It  has  appeared  in  this  court  in  this  cause  as  a 
defendant,  and  it  therefore  may  be  bound  by  its  decree. 

§  1409.  Where  the  omirt  hoe  jmnediction  of  the  parties^  it  vuzy  order  a  sale 
of  the  entire  line  of  a  railway^  although  a  large  part  of  it  lies  beyond  the  juriB- 
diction  of  the  court 

It  is  further  insisted  by  the  defendants'  counsel  that  as  a  large  part  of  the 
property  covered  by  the  deed  of  trust  is  beyond  the  territorial  jurisdiction  of 
this  court,  we  are  without  power  to  order  the  sale.  The  paper  executed  by  the 
Atlanta  &  Richmond  Air  Line  Railway  Company  is  a  deed  of  trust  to  trustees^ 
conveying  to  them  all  the  railway  and  other  property  of  the  company,  with 
power  to  sell  the  whole  at  the  city  of  Atlanta,  in  the  state  of  Georgia,  if  de- 
fault should  be  made  in  payment  of  interest  or  principal.  Now  it  cannot  be 
seriousiy  contended  that  these  trustees  could  not,  without  the  aid  of  this  court, 
by  following  the  direction  of  the  deed  of  trust,  hAve  sold  the  entire  line  of  the 
defendant  company's  road,  and  have  conveyed  a  good  title  to  the  whole,  ex- 
tending as  it  does  from  Atlanta  to  Charlotte.  Is  the  power  of  the  trustees 
any  less,  because  this  court  has  been  asked  to  construe  the  deed  of  trust  and 
to  order  them  to  execute  the  trust?  If  the  trustees,  under  the  direction 
of  this  court,  sell  the  whole  road,  they  do  so  by  virtue  of  the  power  vested  in 
them  by  the  deed  of  trust.  We  are  not  asked  to  foreclose  a  mortgage.  We 
are  not  asked  to  confer  on  the  trustees  any  power  which  they  do  not  already 
possess,  by  virtue  of  the  deed  of  trust,  or  to  impose  upon  them  any  new  du- 
ties, but  simply  to  tell  them  what  their  powers  are  under  their  deed,  and 
require  them  to  exercise  their  powers  for  the  benefit  of  the  cestuis  que  trust. 
The  complainants  may,  by  reason  of  obstacles  existing  in  the  other  states 
through  which  the  railroad  runs,  be  compelled  to  file  ancillary  bills  in  those 
states;  nevertheless,  I  think  it  is  proper,  and  that  this  court  has  jurisdiction  to 
order  in  this  case  a  sale  of  the  entire  line  of  road. 

I  think  what  has  just  been  said  is  an  answer  to  the  argument  that,  under  the 
code  of  Georgia,  a  mortgage  can  only  be  foreclosed  when  the  entire  principal 
or  an  instalment  of  it  is  due.  No  foreclosure  is  asked  here.  The  complain- 
ants seek  only  to  exercise  what  they  think  to  be  their  rights  under  the  deed  of 
trust,  by  a  sale  according  to  the  terms  of  the  trust  deed.  The  conclusions  I 
have  reached  are  the  following:  1.  That  the  Atlanta  &  Richmond  Air  Line 
Railway  Company,  whether  it  is  a  single  corporation  or  two  corporations  of 
that  name,  is  properly  before  this  court.  2.  That  it  is  the  meaning  of  the 
deed  of  trust,  that  the  road  of  the  company,  or  so  muchas  may  be  necessary, 
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may  be  sold  to  pay  interest  conpons  due  and  unpaid,  without  waiting  for  the 
maturity  of  the  bonds.  8.  That  the  road  is  an  entirety  and  cannot  be  sold 
piecemeal  without  injury  to  the  value  of  the  road,  and  therefore  the  entire 
road  may  and  should  be  sold.  4.  That  the  trustees,  by  virtue  of  their  power 
under  the  deed  of  trust,  can,  by  the  direction  of  this  court,  sell  the  entire  road 
lying  in  three  states,  and  convey  a  good  title  to  the  whole.  5.  That  the 
trustees  ought  to  be  required  to  make  the  sale  in  accordance  with  the  directions 
of  the  deed  of  trust.  6.  When  the  proceeds  of  the  sale  are  brought  into  the 
court,  the  court  will  direct  how  the  residue  remaining  after  the  paj^ment  of  the 
interest  due  shall  be  disposed  of. 

BROOKS  V.  VERMONT  CENTRAL  RAILROAD  COMPANY. 
(Circuit  Court  for  Vermont:  14  Blatchford,  463-478.     1878.) 

Opinion  by  Wheeler,  J. 

Statement  of  Facts. —  This  bill  is  brought  by  the  orators  as  holders  to  a 
large  amount  of  first  mortgage  bonds  of  the  defendant  railroad  company,  in 
behalf  of  themselves  and  other  like  holders,  not  citizens  of  the  state  of  Ver- 
mont, to  foreclose  the  mortgage,  remove  the  trustees  in  the  mortgage,  who  are 
the  other  defendants,  and  have  the  mortgaged  property  declared  to  ho  free 
from  any  lien  claimed  upon  it  in  favor  of  debts  held  by  the  trustees,  created  in 
its  management  subsequent  to  the  mortgage.  To  so  much  of  the  bill  as  goes 
for  a  foreclosure  the  railroad  company  has  pleaded  the  pendency  of  a  bill  of 
foreclosure  in  the  court  of  chancery  of  the  state  of  Vermont  for  the  county  of 
Chittenden,  commenced  in  the  j'ear  1856  or  1S57;  to  so  much  as  relates  to  the 
lien  claimed  by  the  trustees,  it  has  pleaded  the  pendency  of  proceedings  in  the 
ooart  of  chancery  of  the  state  for  the  county  of  Franklin,  involving  the  validity 
of  the  same  lien;  and,  to  the  residue  of  the  bill,  other  proceedings  in  the  same 
court,  concerning  the  mortgaged  property.  The  other  defendants,  the  trustees^ 
have  demurred  to  the  whole.  The  pleas  were  set  down  for  argument  by  the 
orators,  and  a  hearing  has  been  had  upon  them  and  upon  the  demurrer. 

§  1410.  The  pendency  of  a  foreclosure  suit  in  a  state  court  is  not  a  goodjiiea 
to  a  like  suit  in  this  courts  when  the  parties  are  different. 

The  sufficiency  of  the  first  plea  depends  upon  whether  the  suit  in  the  court 
of  chancery  for  Chittenden  county  is  between  the  same  parties  or  those  fully 
authorized  to  represent  the  same  parties,  in  the  same  behalf  and  for  the  same 
relief.  It  is  not  enough  that  it  relates  to  the  same  subject,  nor  that  it  ia 
founded  upon  the  same  instrument.  Buck  v.  Col  bath,  3  Wall.,  33:t;  Watson 
V.  Jones,  13  Wall.,  679.  The  bondholders  who  joined  in  that  suit  were  Enos 
Collins,  of  Halifax,  Nova  Scotia,  John  E.  Thayer,  Gardner  Brewer  and  Charles 
T.  Alwyn,  of  Boston,  Massachusetts,  who  are  not  only  not  any  of  these  orators^ 
but  were  not,  so  far  as  appears,  then  or  ever  holders  of  any  of  the  bonds  now 
held  by  the  orators.  So,  the  orators  themselves  have  not  been  parties  to  the 
institution  or  prosecution  of  that  suit,  nor  do  they  hold  under  any  one,  nor  are 
they  represented  by  any  one,  who  has  been  such  a  party,  unless  it  be  by  the 
trustees. 

The  mortgage  is  referred  to  in  and  expressly  made  a  part  of  the  bill  of  com- 
plaint. The  operative  part  of  it  is  a  conveyance,  according  to  the  requirements 
of  the  law  for  conveying  real  property  to  the  trustees.  Then  it  provides  for  issu- 
ing the  bonds  to  an  amount  not  exceeding  $2,000,000,  to  be  dated  November  1, 
1851,  to  be  payable  November  1, 1861,  and  to  bear  interest  at  the  rate  of  seven 
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per  cent.;  payable  semi-annually.  Then  it  contains  the  following  condition: 
**Now,  therefore,  the  condition  of  this  obligation  is  such,  that,  if  the  said  Ver- 
mont Central  Eailroad  Company  shall  well  and  truly  pay,  or  cause  to  be  paid,  the 
accruing  interest  upon  said  notes  or  obligations,  according  to  the  terms  thereof, 
«nd  shall  also  pay  the  principal  thereof  pursuant  to  their  promise,  when  the  same 
falls  due,  then  this  obligation  shall  be  void,  otherwise  to  remain  in  full  force." 
There  are  other  provisions  in  the  instrument  creating  further  rights,  but  none 
for  defeating  the  effect  of  the  conveying  part  by  making  payment  to  the  trust- 
ees. Defeasance  could  be  made  only  by  payment  to  the  bondholders.  Under 
this  instrument  the  trustees,  apart  from  the  bondholders,  took  nothing  but  a 
naked  dry  trust.  Each  holder  of  a  mortgage  bond  has  had  rights  of  his  own 
to  the  mortgage  security,  and  the  trustees  have,  since  default  of  payment,  held 
the  legal  title  for  each  and  for  all  of  the  bondholders,  and  not  at  all  for  them- 
selves. The  situation  bacame  and  has  been  like  that  where  mortgages  of  farms 
or  other  real  estate  are  made  to  secure  several  negotiable  notes,  which  are  after- 
wards passed  to  various  holders.  In  most  such  cases,  the  mortgage  property 
and  the  number  of  holders  are  very  small  compared  to  those  here,  but  the  rules 
of  law  by  which  their  rights  are  governed  are  precisely  the  same,  so  far  as  ap 
plicable.  In  either  case,  the  debts  are  the  principal  things,  and  the  mort- 
gage and  estate  of  the  holders  of  the  legal  title  mere  incidents.  In  neither 
could  the  ones  having  the  legal  title  under  the  mortgage  without  the  debts 
maintain  a  foreclosure  alone.  Davis  v,  Hemingway,  29  Vt.,  438.  A  suit  by 
the  trustees  under  this  mortgage,  without  joining  some  of  the  bondholders,  would 
be  wholly  without  foundation.  So  the  suit  pleaded  was  not  brought  without 
joining  some  of  ihem  in  it,  as  was  necessary.  But  any  bondholder  could 
institute  and  maintain  such  proceedings  of  his  own  motion,  whether  the  trust- 
ees would  or  not,  by  makmg  them  defendants.  Jones  on  Mort's,  §§  13S3, 
1384,  1385. 

.  The  suit  pleaded  was  instituted  in  behalf  of  all  who  would  come  in  as  complain- 
ants. The  plea  alleges  that  it  was  instituted  by  the  bondholders  who  joined  in 
it,  in  behalf  of  themselves  and  all  other  bondholders,  without  confining  it  to 
those  who  would  come  in;  but  those  bondholders,  clearly,  were  not  agents  for 
the  rest,  so  they  could  institute  a  suit  for  them  without  they  would  come  in.  So 
it  is  to  be  taken  that  it  was  in  effect  a  suit  in  behalf  of  the  bondholders  who 
did  and  all  others  who  would  join  in  it.  There  is  no  doubt  but  that  the}'  could 
become  parties  to  that  proceedmg,  but  they  were  not  obliged  to  do  so.  If  that 
suit  had  proceeded  to  a  decree  and  an  accounting  to  ascertain  the  sum  due  in 
equity,  no  one  but  the  orators  could  present  their  bonds  to  be  reckoned.  If  the 
accounting  had  been  had  and  a  final  decree  passed  without  their  bonds  having 
been  reckoned,  they  would  not  have  lost  their  rights.  Wright  v,  Parker,  2 
Aikens,  212.  In  Palmer  v.  Earl  of  Carlisle,  1  Sim.  &  Stu.,  423,  and  Lowe  v. 
Morgan,  1  Bro.  Ch.,  368,  where  parts  of  debts  secured  by  single  obligations  and 
by  mortgage  were  sought  to  bo  foreclosed  without  the  other  parts,  the  fore- 
closures were  refused.  So,  probably,  a  foreclosure  had  of  such  a  part  would  be 
a  bar  to  another  foreclosure  of  the  residue  of  the  same  debts.  But,  here,  each 
bond  is  distinct  and  separate.  In  Montgomerie  v.  Bath,  3  Ves.  Jr.,  560,  there 
was  a  foreclosure  of  a  part  without  the  rest. 

Neither  were  the  trustees  agents  for  the  bondholders,  before  foreclosure  ac- 
complished, certainly,  to  institute  any  suit  or  proceeding  for  enforcing  payment 
of  their  bonds.  Sturges  v.  Knapp,  31  Vt.,  1;  Miller  v,  Rutland  &  Wash.  R 
Co.,  36  Yt.,  452.    But,  even  if  the  trustees  had  authority  to  institute  such  pro- 
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ceedings  in  the  name  of  the  orators,  as  bondholders,  or  to  prove  their  bonds  in 
their  behalf,  after  decree,  so  as  to  involve  them  in  the  proceeding,  they  have 
not  done  so.  The  salt  has  been  merely  kept  on  foot  in  the  name  of  the  trustees, 
by  making  new  trustees  parties,  as  others  have  disappeared,  without,  for  many 
years,  making  any  other  progress.  While  the  trustees  are  shown  to  have  con- 
tinued the  cause,  it  is  not  shown  that  the  bondholders  who  joined  have  sur- 
vived, or  that  any  others  have  entered;  but,  probably,  it  is  to  be  presumed,  in 
the  absence  of  anything  to  the  contrary,  that  they  still  continue  to  be  parties. 
The  implication  of  agency  of  the  trustees  for  the  bondholders  is  not  near  so 
strong  in  this  mortgage  as  in  that  of  the  Eutland  &  Washington  Eailroad; 
for  there  the  condition  was,  if  the  mortgagor  "  shall  pay  or  cause  to  be  paid, 
to  the  said  trustees  or  the  legal  holders,  two  hundred  and  fifty  bonds  of  $1,000 
each,"  the  conveyance  should  be  void,  so  that  a  default  could  be  saved  by  pay- 
ment or  tender  to  the  trustees,  while  in  this  mortgage  there  is  no  such  pro- 
vision. And,  when  that  suit  was  commenced,  there  had  been  no  default  in 
payment  of  the  principal  of  the  bonds,  for  it  would  not  be  due  for  several 
years  after,  and  it  is  not  alleged  that  there  had  been  default  in  the  payment  of 
the  interest  even  on  the  orator^s  bonds,  or  on  all  the  bonds,  so  as  to  include  them, 
and  there  might  well  enough  be  a  failure  to  pay  it  on  a  part,  and  not  on  all,  in 
which  case  there  might  be  a  foreclosure  for  those  on  which  there  had  been  a 
default,  in  which  holders  of  others  could  not  join. 

From  all  these  considerations  it  seems  apparent  that  the  suit  pleaded  was  not 
the  suit  of  the  orators.  They  never  brought  it,  nor  joined  in  it,  could  not  dis- 
continue it,  and  cannot  be  barred  by  it.  So,  the  allegation  in  the  plea,  that  it 
was  ^' for  the  like  relief  and  purpose  "as  this,  must  hd  understood  to  mean 
like  relief  to  those  parties  to  that  claimed  here  for  these.  This  plea  is,  there- 
fore, overruled. 

By  leave  of  court  the  orators  have  amended  the  bill  by  striking  from  the 
special  prayer  all  that  part  praying  for  relief  sought  by  that  part  of  the  bill  to 
which  the  second  plea  is  pleaded.  It  is  urged,  for  the  defendant,  that  this 
leaves  all  the  facts  in  that  part  of  the  bill  standing  alleged,  and  that  the  relief 
eonld  be  had  under  the  general  prayer,  so  that,  in  effect,  the  bill  is  the  same  as 
before.  This  is  probably  true.  But  the  court  understood  the  application  for 
the  amendment,  under  the  circumstances,  to  be,  in  effect,  a  concession  that  this 
part  of  the  bill  could  not  be  maintained  in  the  face  of  the  plea,  or  that,  if  it 
could,  they  did  not  care  to  undertake  to  maintain  it.  If  there  should  be  no 
judgment  on  that  plea  placed  on  the  record,  the  defendant  would  be  left  in 
doubt  as  to  whether  it  must  answer  that  part  of  the  bill  further,  which  would 
not  be  just.  To  remove  the  doubt  there  should  be  a  judgment  allowing  that 
plea. 

§  1411.  A  plea  that  trustees  should  not  he  removed^  because  w/iatever  they  did 
was  done  under  the  di7*ection  of  a  state  court j  is  bad. 

The  third  plea  is  pleaded  to  the  residue  of  the  bill.  There  does  not,  how- 
ever, seem  to  be  anything  of  the  residue  except  that  part  for  the  removal  of 
the  trustees.  The  substance  of  the  plea  is,  that,  whatever  the  trustees  have 
done,  alleged  in  the  bill  to  be  in  violation  of,  or  in  opposition  to,  their  trust, 
they  have  done  under  the  direction  of  the  court  of  chancery  for  the  county  of 
Franklin,  in  proceedings  to  enforce  other  rights  claimed  to  exist  in  respect  to 
the  mortgaged  property.  From  the  bill  and  the  plea  it  appears  that  the  trust- 
ees are  not  now  in  possession  of  the  property  in  any  capacity.  Therefore, 
there  is  no  question  here,  on  this  particular  point,  in  relation  to  any  interfer- 
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ence  by  this  court  with  the  jurisdiction  of  that,  growiug  out  of  the  possession 
by  that  of  the  mortgage  property,  by  them  as  its  agents  or  officers.  Those 
proceedings  may  be  a  full  justification  for  all  the  trustees  have  done  under 
them,  as  to  everything  except  their  right  to  continue  to  be  trustees,  and  still 
they  may  have  come  out  of  them  with  such  relations  towards  and  interests  in 
the  property  as  that  their  position  is  hostile  or  in  opposition  to  the  interests 
of  the  orators,  of  which  they  are  trustees,  as  alleged  in  the  bill.  If  so,  those 
proceedings  are  not  now  any  bar  to  the  substitution  of  those  not  so  situated  in 
their  places.  This  does  not  signify  that  there  may  not  be  other  considerations 
on  this  subject  that  would  be  entitled  to  weight.  The  point  right  here  is, 
wliether  those  proceedings  alone  now  should  bar  removal,  and  it  appears  that 
they  should  not. 

§  m2..Proeeedinff  in  (his  court  for  a  foredoeure  while  a  hill  is  pending 
in  a  state  court  is  no  contempt  of  the  state  court. 

The  demurrer  of  the  trustees  raises  the  question,  whether  the  bill,  as  drawn, 
can  properly  be  maintained  in  this  court.  The  principal  reason  urged  against 
its  maintenance  is, -that,  to  proceed  with  it,  would  interfere  with  the  possession 
and  control  of  the  mortgage  property  by  the  state  court,  and  so  would  be  a 
contempt  of  that  court.  It  was  said  by  the  late  learned  Circuit  Judge  John- 
son, in  Pond  v.  Vermont  Valley  R.  Co.  (pamphlet,  p.  31),  with  reference  to 
this  same  subject,  that  it  is  no  bar  to  a  suit  in  one  jurisdiction,  that  bringing  it 
may  be  regarded  as  a  contempt  in  another.  It  is-  for  the  court  whose  authority 
a  party  has  disregarded  to  vindicate  its  own  authority.  This  is,  doubtless,  the 
correct  rule,  as  matter  of  strict  right.  St.  Joe  &  Denver  R.  Co.  v.  Sm.th,  16 
Alb.  L.  J.,  408.  But,  if  this  were  not  so,  or  if,  as  a  matter  of  comity  towards 
the  state  court,  this  court  would  not,  as  it  probably  would  not,  proceed  with  a 
cause  so  as  to  involve  any  such  interference,  it  remains  to  be  inquired  of^ 
whether  proceeding  with  this  suit  by  requiring  the  bill  to  be  answered  would 
bring  any  such  consequences.  It  is  quite  clear  that  it  would  not,  unless  the 
property  is  in  the  custody  of  the  court  by  its  officers  or  appointees,  and  not  in 
that  of  individuals  or  corporations  by  other  authority.  The  nature  of  the 
possession,  as  shown  by  the  proceedings  in  the  state  court,  made  a  part  of  this 
record,  has  lately  been  before  the  highest  court  of  the  state  for  consideration, 
and,  as  this  is  a  question  arising  under  the  laws  of  the  state,  the  construction 
of  the  state  courts,  of  the  effect  of  the  laws  and  proceedings,  must  control. 
There  is  some  controversy  as  to  what  was  and  what  was  not  settled  by  that 
decision.  The  court,  through  Barrett,  J.,  after  an  exhaustive  review  of  the 
situation  and  proceedings  up  to  and  including  the  compromise  decree,  so  called 
and  known,  of  1864,  says  of  that  decree  (pamphlet,  p.  35):  "It  was  devised 
and  put  in  form  as  the  outcome  of  the  mind  and  will  of  the  parties  —  as  the 
mode  of  consummating  into  validity  a  mutual  arrangement  by  the  parties  as 
to  their  respective  rights  and  interests,  and  as  to  the  mode  and  means  by  which 
the  property  was  to  be  held  and  used  in  servmg  and  satisfying  those  interests. 
That  decree  adopted  what  had  been  created  by  the  court  as  a  receivership,  as 
known  and  warranted  by  the  law;  but  the  administration  of  it  was  not  left  to 
the  judicial  judgment  and  direction  of  the  court,  under  the  law  authorizing 
and  governing  a  receivership,  known  to  the  law  as  such.  Instead  thereof,  the 
parties  enacted  a  code  ex  contractu  for  the  administration  of  the  property',  and 
provided  ex  co?itractu  that  there  should  be  the  formality  as  of  a  decree  super- 
vening thereupon.  Since  that  the  administration  has  proceeded  in  pursuance 
of  that  fact  and  of  that  formality  —  practically,  an  administration  by  the 
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tigreeraent  of  leading  real  and  representative  persons  and  parties."  It  is  argued 
that  this  was  said  with  reference  to  a  different  proceeding  from  this,  and  that, 
notwithstanding  those  might  be  the  views  of  that  court  with  respect  to  pro- 
ceedings for  a  sale  of  the  property  by  the  court,  such  as  were  then  in  hand,  it 
does  not  show  but  that  the  possession  of  the  property  was  that  of  the  court. 
And  such  seems  to  be  the  opinion  of  the  learned  chancellor  of  the  court  of 
chancery  for  Franklin  county,  as  stated  in  proceedings  had  before  him  in  respect 
to  the  property,  since  the  decision  in  the  higher  court.  But,  whichever  is  cor- 
rect, this  case  is  not  affected,  unless  these  proceedings  under  it  would  neces- 
sarily interfere  with  the  possession  of  the  property.  The  property  has  once 
been  surrendered  by  the  mortgagor  in  pursuance  of  the  mortgage,  and  it  has 
not  since  been  in  possession  of  the  mortgagor,  nor  of  any  one  claiming  under 
the  mortgagor,  by  any  title  acquired  subsequently.  The  mortgagor  has  still 
left  to  it  the  equity  of  redemption  of  the  mortgage.  This  bill,  so  far  as  it  is 
for  foreclosure,  is  brought  to  foreclose  that.  The  prayer  of  the  bill  is,  that  an 
account  be  taken  of  the  sum  due  in  equity,  a  time  of  payment  thereof  fixed, 
**and,  in  default  thereof,  that  said  Vermont  Central  Railroad  Company,  and 
all  persons  claiming  nnder  it,  may  bo  barred  and  foreclosed  of  and  from  all 
equity  of  redemption  in  said  mortgaged  premises."  If  there  should  be  a 
decree  upon  the  bill  as  framed,  it  would  run,  that,  in  default  of  payment  ac- 
cording to  it,  the  mortgagor  and  all  persons  claiming  under  it  should  be  fore- 
closed and  forever  barred  of  all  equity  of  redemption  in  the  premi8e9. 

§  1413.    Writ  of  possession. 

It  was  said  in  the  argument  that  upon  the  expiration  of  the  time  this  court 
woold  issue  a  writ  of  possession  to  its  officer,  and,  in  its  execution,  conflict  of 
jurisdiction  and  officers  then  might  ensue.  It  is  true  that  under  the  statutes 
of  the  state,  on  a  decree  of  foreclosure  in  the  state  courts,  a  writ  of  possession 
iasnes.  Gen.  Stat.  Yt.,  255,  §  74.  But  the  processes  of  the  state  courts  are  not 
adopted  in  proceedings  in  equity  in  the  United  States  courts  as  they  are  in  pro- 
ceedmgs  at  law.  R.  S.  U.  S.,  §§  913,  914.  Such  a  decree,  not  redeemed, 
would  merely  cut  off  the  title  of  the  mortgagor,  and  no  process  of  the  court 
would  be  needed  to  follow  it.  2  Black.  Comm.,  159;  4  Kent's  Comm.,  180. 
But  if  a  writ  of  possession  should  follow  the  decree  it  would  run  only  against 
the  parties  to  the  suit  and  those  claiming  nnder  them,  which  would  mean  those 
«o  claiming  by  title  since  the  proceedings.  Jones  on  Mort.,  §  1411.  In  this 
case  there  are  no  such  parties  so  claiming,  as  appears,  and  there  is  no  possession 
of  the  parties  to  the  suit  to  be  delivered. 

§  1414.  Subsequent  mortgagees  not  necessary  parties  to  a  foreclosure  suit 

Another  ground  urged  in  support  of  the  demurrer  is,  that  the  bill  shows  a 
second  mortgage  of  the  property,  and  that  those  mortgagees  are  not  made 
parties.  If  this  was  a  bill  to  go  further  than  to  foreclose,  this  ground  might 
be  good.  But,  as  a  bill  for  that  purpose  merely,  the  subsequent  mortgagees 
cannot  be  concluded  by  proceedings  to  which  they  are  not  parties.  So,  while 
they  would  be  proper  parties,  they  are  not  necessary  parties.  Weed  v.  Beebe, 
21  Vt.,  495;  Jones  on  Mort.,  §  1558.  There  are  further  remedies  provided  for 
in  the  mortgage  instrument,  one  for  possession  under  the  mortgage  after  default 
for  the  space  of  ten  days,  and  another  for  a  sale  of  the  property  after  default 
for  six  months,  on  demand  of  two-thirds  in  amount  of  the  holders  of  the  bonds, 
in  writing,  under  their  hands.  These  remedies  are  merely  cumulative  to,  but 
do  not  displace,  the  one  by  strict  foreclosure.  Cheever  v,  Birchard,  Sup.  Ct. 
Vt.,  Gen.  T.,  1869,  pamphlet  opinion  of  Steele,  J.,  32.    The  remedy  by  posses- 
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sion  has  been  had.  There  are  no  allegations  of  any  demand  in  writing,  nor  of 
any  facts  in  the  direction  of  a  sale  under  any  provision  of  the  mortgage.  So 
tlie  effect  of  any  such  proceedings  is  not  now  in  question,  and  sales  under 
ordinary  proceedings  for  foreclosure  are  not  known  under  the  laws  of  Vermont. 
Gates  V.  Adams,  2i  Vt.,  70;  Wing  v.  Cooper,  37  Vt.,  169. 

As  this  case  now  stands,  these  orators,  owning  a  large  amount  of  bonds  se- 
cured by  this  mortgage,  the  trustees  of  which  are  so  situated  as  to  be  interested 
in  opposition  to  ihera,  seek  to-  foreclose  the  mortgage,  so  far  as  their  rights 
are  concerned,  in  this  court.  That  they  have  the  right  to  so  proceed  in  this 
0  )urt  would  seem  to  be  well  settled  by  the  decision  and  opinion  of  another  laie 
learned  circuit  judge,  Woodruff,  in  the  same  cause  before  mentioned  (Pond  v. 
Vermont  Valley  R.  Co.,  12  Blatch.,  280),  in  connection  With  the  opmion  of 
Judge  Jolinson.  That  a  similar  suit  is  maintainable  in  the  federal  circuit  court, 
notwithstanding  there  is  a  suit  pending  in  the  state  court  in  the  same  district, 
in  which  the  orator  might  join  or  be  joined,  has  been  held  by  Chief  Justice 
Waite,  in  the  fourth  circuit.  Parsons  v.  Greenville  &  Columbia  R.  Co.,  1 
Hughes,  279.  And  that  the  pendency  of  a  suit  in  the  state  court  is  no  cause 
for  abatement  of  another  suit  for  the  same  cause  of  action  in  the  federal  courts 
of  that  district,  seems  to  have  been  held  by  Mr.  Justice  Clifford,  in  Loringr. 
Marsh,  2  Cliff.,  311.  The  doctrine  of  tbis  latter  case  is  somewhat  criticised 
by  Love,  J.,  in  Brooks  v.  Mills  County,  4  Dill.,  624,  so  far  as  it  is  applicable 
to  suits  in  the  same  district.  In  the  latter  case,  such  a  plea  was  held  not  to  be 
good  where  it  did  not  allege  that  the  parties  were  the  same. 

There  are  some  matters  here  presented  looking  in  the  direction  of  defenses 
to  these  bonds,  but  these  matters  are  not  now  for  consideration  in  that  respect. 
The  question  now  in  hand  is  not  at  all  whether  the  bonds  are  enforceable 
against  the  defendant  railroad  company,  or  otherwise,  but  it  is  whether  the 
orators  have  the  right  to  have  their  rights  to  foreclose  the  equity  of  redemp- 
tion of  their  bonds  tried  in  this  court.  So  far  as  appears,  as  these  objections 
are  now  considered,  they  have  that  right.  The  second  plea  is  allowed.  The 
first  and  third  pleas  and  the  demurrer  are  overruled. 

§  1415.  Power  of  sale  does  not  prevent  foreclosure  In  eqnitjr.— The  insertion  of  a  power 
of  sale  in  a  deed  of  mortgage  neither  deprives  the  mortgagee  of  his  right  to  strict  foreclosure^ 
where  such  right  would  otherwise  exist,  nor  prevents  a  court  of  equity  from  foreclosing  by 
a  sale  made  under  its  direction,  in  cases  where  it  finds  a  strict  foreclosure  is  not  matter  of 
absolute  right  on  the  part  of  the  mortgagee,  and  would  be  inequitable.  Hall  v.  SuUivan  B. 
Co.,*  21  Law  Rep.,  188. 

g  1410.  Power  waived. —  A  power  under  a  deed  of  trust  maybe  waived.  Williamsons. 
New  Albany,  etc.,  R.  Ca,  1  Biss.,  198  (§g  1514r-1518). 

g  1417.  Foreclosure  where  corporation  exists  in  two  states.— When  a  mortgage  executed 
by  a  railroad  corporation  organized  under  the  laws  of  two  or  more  states,  covering  its  entire 
road  and  franchises,  is  foreclosed  by  suit  in  a  court  having  jurisdiction  in  one  state  only,  but 
having  jurisdiction  of  the  mortgagor  and  of  the  mortgage  trustees,  a  valid  decree  of  sale  of 
the  entire  mortgaged  property  may  be  made,  although  a  piurt  of  the  property  be  situated 
beyond  the  court's  jurisdiction.     Muller  v,  Dows.  4  Otto,  277,  44S. 

g  1418.  The  decision  of  a  state  eonrt  as  to  the  validity  of  a  foreclosure  of  a  railroad 
mortgage,  made  in  c-onformity  to  the  state  law  in  a  court  of  the  state,  is  a  rule  of  decision  to 
the  federal  courts  in  the  same  matter.  Sullivan  v,  Portland  &  Kennebec  B.  Co.,  4  Cliff.,  218 
(§§  1621-28);  S.  C,  4  Otto,  807  (g§  1628-30). 

g  1419.  Trustee  must  report  to  tribunal  where  proceedings  were  commenoed,— When  a 
bill  has  been  filed  in  the  circuit  court  to  foreclose  a  mortgage,  and  upon  the  faith  of  its  orders 
bonds  have  been  surrendered  and  other  interests  adjusted,  this  is  the  proper  tribunal  for  clos- 
ing the  trust  and  the  trustee  should  report  to  this  court.  He  has  no  right  to  turn  over  to 
another  tribunal  mattera  which  have  been  partially  adjudicated  in  the  circuit  court,  for  that 
is  the  only  court  whose  decision  upon  the  matter  involved  would  be  binding  upon  the  parties. 
Bill  V.  New  Albany,  etc.,  R.  Co.,  2  Biss.,  398,  390. 

558 


FORECLOSURE  PROGEEDINGa  §§  1120-1132. 

%  1420.  A  senriee  of  snbfMBna  is  not  neeessaiy  on  a  sapplemental  bill  except  as  to  new 
parties;  for  such  bill  is  a  mere  adjunct  to  the  original  bill,  and,  where  the  parties  have 
already  been  served,  no  further  subpoena  for  them  is  required.  Shaw  v.  Bill,  5  Oito,  10 
(§§  1280-83). 

^  1421.  Railroad  IndlTlsible. —  A  railroad  for  purposes  of  a  sale  under  execution  or 
mortf^ge  is  indivisible.    Ludlow  v.  Clinton  Line  R.  Co.,  1  Flip.,  33. 

^  14:£2.  In  Ohio  it  is  against  the  declared  policy  of  the  state  to  disintegrate  a  line  of  rail- 
road by  a  sale  of  a  portion  of  the  land  over  which  it  runs.  The  whole  road,  and  the  land 
necessary  for  its  operation,  together  with  the  franchises  of  the  corporation  to  maintain  the 
railroad  and  demand  compensation  for  the  transportation  of  passengers  and  property,  must 
be  sold,  and,  for  the  purposes  of  the  sale,  such  property  is  to  be  considered  as  one  tract  of  land, 
lying  in  different  counties.    Ibid, 

^  142:1.  Where  a  mortgage  of  a  railroad  is  reoorded  in  one  of  sereral  counties  through 
which  the  mortgaged  railroad  runs,  its  lien  is  as  to  judgment  creditors  confined  to  the  poi> 
tion  of  rood  lying  in  the  county  in  which  the  mortgage  was  recorded.    IbicL 

X.    FOBEOLOSURB   PfiOCEEDINOS  UNDER  EaILROAD  MoRTOAOES. 

BuMMARY'^When  bondholders  tnay  institute  proceedings,  §  1424.—  Provisions  for  foredosure 
at  request  of  majority  of  bondholders,  §§  1425,  1438,  \43Q.^ Proceedingnby  onebondliolder 
alone,  §  1426. — Prior  mortgagees  not  proper  parties,  §  \^21,  —  Mortgagees  of  another  dis- 
tinct portion  of  the  road,  §  1438.—  When  stockholders  may  become  parties,  §  li2»>. — 
Subsequent  judgment,  %  1430.—  Subsequent  lease,  g  1431. —  Road  in  two  or  more  states, 
g  1432.—  Cross-bill,  §  1433.— Bom2«  in  payment,  g^  1431,  1433.—  Time  for  payment  after 
decree,  g  I486.— i^everra/,  g  1487. 

g  1434.  Where  a  mortgage  trustee  refuses  to  foreclose  the  mortgage,  individual  bondholders 
may  properly  institute  such  a  suit  against  the  mortgagors,  and  may  implead  the  trustee  as  a 
respondent.    Hotel  Co.  v.  Wade,  gg  1440-1446. 

g  1425.  A  single  bondholder  may  insist  upon  a  foreclosure  although  the  mortgage  provides 
for  a  foreclosure  by  the  trustee  upon  request  of  the  majority  of  the  bondholders  secured  by 
the  mortgage.    Alexander  v.  Central  Railroad  of  Iowa,  g^  1447,  144S. 

g  1426.  When  a  railroad  company  mortgages  its  property  directly  to  all  its  bondholders  by 
name,  to  secure  specifically  to  each  the  amount  due  on  the  bonds  to  him,  no  one  bondholder, 
even  when  professing  to  act  in  behalf  of  all  bondholders  who  may  come  in  and  contribute  to 
the  expenses  of  the  suit,  can  proceed  alone  against  the  company,  and  ask  a  sale  of  the  prop- 
erty. It  is  a  general  rule,  both  at  law  and  in  equity,  that  a  suit  upon  a  written  instrument 
must  he  brought  in  the  name  of  all  persons  wlio  are  parties  to  it,  or  have  an  Interest  in  it 
Then  if  it  appears  that  the  mortgage  is  an  inadequate  security,  there  is  another  reason  why 
one  bondholder  or  a  part  of  the  bondholders  cannot  proceed  without  the  others.  In  such 
case  it  is  the  interest  of  every  bondholder  to  diminish  the  claim  of  every  other  bondholder. 
Railroad  Co.  v.  Orr,  gg  1440-14S2. 

g  1427.  It  is  neither  necessary  nor  proper  to  make  prior  mortgagees  parties  to  a  foreclosure 
suit,  unless  the  circumstances  are  peculiar,  as  where  a  sale  of  the  entire  property  is  sought, 
or  the  amount  of  the  lien  of  the  prior  incumbrance  is  in  doubt.  Jerome  v,  McCarter, 
gg  1453-1456. 

g  1428.  Upon  the  foreclosure  of  a  mortgage  upon  a  distinct  portion  of  a  railroad,  the  mort- 
gagee of  another  distinct  portion  is  not  a  necessary  party.  Bronson  v.  La  Crosse  &  Milwau- 
kee R.  Ca,  gg  1457-1459. 

g  1429.  Individual  stockholders  may  be  allowed  to  become  parties  to  a  foreclosure  suit 
where  it  is  alleged  that  Xhe  directors  have  fraudulently  refused  to  attend  to  the  interests  of 
the  corporation  and  defend  the  suit     Bronson  v.  La  Crosse  &  Milwaukee  R.  Co.,  $$g  1460-1406. 

g  14^.  A  mortgage  or  Judgment,  prior  in  point  of  time,  is  paramount  to  a  subsequent 
judgment,  though  this  is  first  enforced.    Ibid, 

g  1431.  Until  a  mortgagee  takes  possession  under  his  mortgage,  or  files  a  bill  to  foreclose  it, 
and  obtams  the  appointment  of  a  receiver,  he  is  in  no  way  responsible  for  the  dealings  of  the 
mortgaicor  with  third  persons;  such,  for  instance,  as  the  leasing  of  a  railroad  which  is  the 
subject  of  the  mortgage,  although  the  lease  be  fraudulent  against  the  oom^Htny.  Such  deal- 
ings, after  the  execution  of  the  mortgage,  cannot  affect  the  rights  of  the  mortgagee,  and  he 
has  DO  control  over  them.    Ibid, 

%  1482.  The  fact  that  a  railroad  company  running  tlirough  two  states  is  incorporated  in 
both  does  not  prevent  a  court  sitting  in  one  of  thes«  states  from  ordering  a  sale  of  the  entire 
property  situated  in  both  states,  under  a  mortgage  of  the  entire  line  of  road  executed  by  one 
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corporate  body.  The  execution  of  the  mortgage  in  this  way  would  estop  the  corporation 
from  setting  up  a  separate  existence  in  the  two  states.     Ibid. 

§  1433.  A  security  may  be  enforced  upon  a  cross-bill  filed  by  a  defendant.  Railroad  Com- 
panies V,  Chamberlain,  §  1467. 

^1431.  The  court  in  decreeing  a  foreclosure  sale  is  not  bound  to  follow  the  terms  of  the 
mortgage  as  to  accepting  from  the  purchaser  bonds  in  payment  or  part  payment  on  his 
bid.  The  court  may  adopt  the  method  of  procedure  pointed  out  in  the  mortgage*  but  is  not 
bound  to  do  so.     Farmers*  Loan  6c  Trust  Co.  v.  Green  Bay,  etc.,  R.  Ck).,  §§  1468-1473. 

§  1435.  The  courc  may  fix  the  rate  at  which  bonds  shall  he  applied  to  the  bid,  without  re- 
gard to  the  terms  of  the  mortgage.    Ibid. 

%  1433.  According  to  the  usual  practice  a  decree  directing  a  sale  of  the  mortgaged  premises 
usually  provides  that  the  sale  must  be  made  upon  the  defendant's  failure  to  pay  the  amount 
found  due  within  six  months,  which  is  the  usual  time ;  though  the  sale  may  be  made  within 
a  shorter  time,  or  even  immediately  by  consent  of  the  parties,  or  when  it  is  considered  to  be 
for  the  benefit  of  all  parties.  But  a  decree  requiring  payment  of  the  principal  debt,  amount- 
ing to  a  very  large  sum,  within  twenty  days  may  be  erroneous.  Chicago  &  Vincennes  R. 
Co.  V.  Fosdick,  §§  1474-1477. 

§  1437.  A  decree  in  pei'sonam,  dependent  on  a  decree  of  foreclosure  and  sale,  will  be  re- 
versed if  the  latter  shall  be.    Ibid. 

§  1438.  Where  a  mortgage  provides  that  the  trustees  may  declare  ther  whole  mort^:age 
debt,  both  principal  and  interest,  to  be  due  upon  the  happening  of  a  default,  and  that  a  sale 
of  tlie  mortgaged  premises  shall  be  made  **upon  the  written  request  of  the  holders  uf  a  ma- 
jority of  said  bonds  then  outstanding,"  a  sale  of  the  mortgaged  property  should  not  be 
decreed  without  the  written  request  of  a  majority  of  the  bondholders.    IbidL 

§  1439.  One  purpose  of  the  clause  in  question  was  to  protect  the  bondholders  as  a  class 
against  the  views  of  individuals  and  combinations  of  individuals,  being  a  minority,  pursuing 
separate  interests.  In  declaring  the  principal  sum  due  before  the  date  fixed  by  the  credit, 
upon  a  default  in  the  payment  of  interest,  the  trustee  is  acting  for  the  whole  number  of 
bondliolders,  and  the  provision  that  subjects  his  action  in  enforcing  the  stipulation  to  the 
wishes  of  a  majority  is  meant  for  the  protection  of  the  class.    Ibid. 

[Notes.-  See  §§  1478-I494.J 

HOTEL  COMPANY  v.  WADE. 
(7  Otto.  13-24,     1877.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Nebraska. 

§  1 4- 4-0.  Jurisdiction  of  the  circuit  courts. 

Opinion  b}'  Mb.  Justice  Clifford. 

Jurisdiction  of  the  circuit  courts,  concurrent  with  the  courts  of  the  several 
states,  under  the  existing  act  of  congress,  is  extended,  where  the  niatter  in  dis- 
pute exceeds  the  sum  or  value  of  $500,  to  all  suits  at  common  law  or  in  equity 
in  which  there  shall  be  a  controversy  between  citizens  of  different  states,  with- 
out any  exception  or  qualification,  employing  the  very  words  contained  in  the 
constitution.     18  Stat.,  470;  Const.,  art.  3,  sec.  2. 

Statement  of  Facts. —  Motives  of  a  public  character  induced  certain  resi- 
dents of  the  city  of  Omaha  to  become  organized  as  a  corporation,  to  facilitate 
their  efforts  to  erect  a  hotel  at  that  place.  Expenditures  to  a  large  amount 
were  incurred  by  the  Hotel  Company  in  purchasing  the  lot  and  in  erecting  and 
enclosing  the  building;  and,  being  unable  to  complete  the  same  without  pecun- 
iary aid  from  others  they  decided  to  mortgage  the  premises  to  raise  the  neces- 
sary funds  for  the  purpose.  Arrangements  were  first  attempted  and  partly 
perfected  to  make  a  loan  of  $75,000;  but  it  was  soon  after  determined  that  it 
would  require  $25,000  more  to  accomplish  the  object.  Negotiations  of  various 
kinds  ensued,  which  resulted  in  a  vote  of  the  stockholders  in  favor  of  the  prop- 
osition ultimately  carried  into  effect,  to  borrow  $100,000  to  complete  the  hotel. 
Action  of  a  correspondmg  character  was  had  by  the  board  of  directors;  and 
they  voted  to  accept  the  proposition  made  to  the  stockholders,  and  directed  the 
president  and  secretary  of  the  company  to  execute,  acknowledge  and  deliver  to 
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Miltoa  Sogers,  trustee,  a  mortgage  or  trust  deed  of  the  hotel  lot  and  building, 
as  more  fully  set  forth  in  the  record.  Bonds  of  the  company  executed  to 
bearer,  with  interest  coupons  attached,  to  the  number  of  one  hundred,  each  for 
the  sum  of  $1,000,  with  interest  at  the  rate  of  twelve  per  cent.,  payable  semi- 
annually, were  issued,  the  principal  payable  in  five  years,  with  the  privilege  to 
the  company  of  paying  the  same  two  years  earlier.  Payment  of  the  bonds, 
principal  and  interest,  was  secured  by  the  mortgage  or  trust  deed  executed  by 
the  president  and  secretary  of  the  company  in  pursuance  of  the  aforesaid  vote  of 
the  board  of  directors,  to  carry  into  effect  the  proposition  previously  adopted 
by  the  stockholders  at  their  meeting  duly  notified  and  held  for  the  purpose. 

Ck>venants  alleged  to  have  been  broken  are  the  following:  1.  That  the  com- 
pany shall  keep  the  hotel  building  insured  in  good  and  responsible  companies,  to 
be  agreed  between  the  parties,  in  the  sum  of  not  less  than  $100,000,  and  that 
the  company  shall  assign  the  policies  to  the  trustee  for  the  benefit  of  the  hold- 
ers of  the  bonds.  2.  That  the  company  shall  pay  all  taxes  and  assessments 
upon  the  mortgaged  premises.  3.  That  the  sum  raised  by  the  mortgage  shall 
be  applied  to  the  construction  and  completion  of  the  hotel  building.  4.  That 
the  company  shall  well  and  truly  pay  the  interest  as  it  becomes  due,  and  the 
principal  at  maturity ;  and  the  instrument  provides  that  in  case  of  failure  to 
pay  the  interest  or  to  perform  any  other  of  the  covenants  or  agreements  therein 
contained,  then  in  that  case  not  only  the  interest  but  the  principal  shall  become 
due  and  payable,  and  the  trustee  shall  have  the  right  to  take  immediate  posses- 
sion of  the  property,  foreclose  the  mortgage  and  sell  the  mortgaged  premises. 

Specific  breaches  of  the  covenants  of  the  instrument  are  alleged,  and  fail- 
ures, neglects  and  refusals  of  the  company  to  perform  the  same,  in  consequence 
of  which  the  complainants  aver  and  charge  that  the  principal  as  well  as  the 
interest  of  the  mortgage  debt  has  become  due,  and  that  they  are  entitled  to  a 
decree  foreclosing  the  mortgage.  Service  was  made,  when  most  of  the  re- 
spondents entered  an  appearance,  and  two  of  the  respondents,  to  wit,  £.  D. 
Pratt  and  Charles  W.  Hamilton,  filed  an  answer.  Certain  interlocutory  pro- 
ceedings followed  which  it  is  not  material  to  notice  in  this  investigation.  Six 
other  respondents  subsequently  appeared  and  filed  an  answer,  and  at  a  still 
later  period  the  Hotel  Company  appeared  and  filed  their  answer.  Special 
reference  need  only  be  made  to  the  answer  of  the  Hotel  Company,  as  the  other 
two  answers  relate  chiefiy  to  the  application  for  a  receiver. 

Four  principal  defenses  were  set  up  by  the  company:  1.  That  the  circuit 
court  bad  no  jurisdiction  of  the  case.  2.  That  the  bonds  and  mortgage  were 
void  because  of  the  trust  relation  which  the  lenders  of  the  money  sustained  to 
the  stockholders.  8.  Because  the  lenders  of  the  money  contracted  for  and  re- 
ceived usurious  interest.  4.  That  the  complainants  were  not  bona  fide  holders 
of  the  bonds  and  that  the  bonds  do  not  equitably  bind  the  Hotel  Company. 

Due  process  was  served,  and  it  is  conceded  that  the  respondents  who  did  not 
answer  suffered  the  bill  of  complaint  to  be  taken  as  confessed.  Without  un- 
necessary delay,  the  complainants  filed  the  general  replication,  and  proofs  were 
taken  on  both  sides.  Hearing  was  had  upon  bill,  answer,  replication  and 
proofs;  and  the  circuit  court  entered  a  decree  in  favor  of  the  complainants  as 
fully  set  forth  in  the  record,  the  details  of  which  are  not  material  to  the  ques- 
tions to  be  decided  in  this  court.  Prompt  appeal  was  taken  by  the  respondents; 
and  since  the  cause  was  entered  here  they  have  filed  as  an  assignment  of  errors 
the  rulings  of  the  circuit  court  in  overruling  the  four  defenses  set  up  in  the 
answer  of  the  Hotel  Company,  the  first  being  that  the  circuit  court  bad  not 
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jurisdiction  of  the  case,  by  which  is  meant  that  proper  parties  are  not  made  in 
the  bill  of  complaint  to  enable  the  circuit  court  to  decree  the  relief  for  which 
the  complainants  pray. 

Want  of  proper  parties  is  the  trae  nature  of  the  alleged  error,  the  principal 
defects  specified  being  the  following:  1.  That  the  suit  is  in  the  name  of  cer- 
tain bondholders,  and  not  in  the  name  of  the  trustee  designated  in  the  mort- 
gage. 2.  That  the  other  bondholders  are  not  joined  as  complainants  in  the 
suit.  Application  was  made  to  the  trustee  by  the  complainants  to  take  posses- 
sion of  the  mortgaged  premises,  and  to  bring  an  action  in  proper  form  for  the 
foreclosure  of  the  deed  of  trust  and  for  the  sale  of  the  premises;  and  they  al- 
lege that  he  refused  to  comply  with  their  request,  notwithstanding  that  they 
offered  to  indemnify  him  and  save  him  harmless. 

§  1441.  Where  a  trxtstee  refvsea  toJUe  a  bUl  andforeoLoae  a  inortgage  the  hen- 
eficiaries  may  do  so. 

Sufficient  appears  to  show,  beyond  controversy,  that  the  complainants  had  a 
right  to  have  suit  for  a  foreclosure  in  the  name  of  the  trustee;  and  having  ap- 
plied to  him  for  that  purpose,  and  he  having  refused  to  perform  his  duty,  the 
complainants,  with  the  other  parties  interested  in  the  security,  might  properly 
become  the  actors  in  such  a  suit  against  the  mortgagor,  impleading  the  trustee 
also  as  a  respondent.  Eesident  parties  interested  to  foreclose  the  mortgage  or 
trust  deed  also  refused  to  join  in  the  suit  with  the  complainants,  and  they  were 
joined  as  respondents  with  the  Hotel  Company  and  the  recusant  trustee. 

§  1442.  jurisdiction  of  United  States  circuit  courts. 

Circuit  courts,  it  is  admitted,  have  jurisdiction,  under  the  judiciary  act,  of  all 
suits  of  a  civil  nature,  at  common  law  or  in  equity,  where  the  amount  in  dis- 
pute is  sufficient,  and  the  suit  is  between  a  citizen  of  the  state  where  the  suit 
is  brought  and  a  citizen  of  another  state.  1  Stat.,  78.  Words  and  phrases  of 
a  much  wider  signification  are  used  in  the  recent  act  of  congress  defining  the 
jurisdiction  of  the  circuit  courts,  which  provides  that  those  courts  shall  have 
original  cognizance,  concurrent  with  the  courts  of  the  several  states,  of  all  suits 
of  a  civil  natuY-e,  at  common  law  or  in  equity,  where  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  $500,  and  in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  states.  When  the  decree  in  this  case  was  entered, 
the  latter  provision  was  in  operation,  but  the  suit  was  commenced  before  the 
act  which  contains  it  was  passed.     18  id.,  470. 

§  1443.  T/ie  fact  that  some  of  the  defendants  were  made  such  because  they  re- 
fused to  he  complainants  does  not  impair  ths  jurisdiction  of  the  court 

Tested  by  either  provision,  the  court  is  of  the  opinion  that  the  objections  to 
the  jurisdiction  of  the  circuit  court  cannot  be  sustained,  as  the  respondents  are 
citizens  of  the  state  where  the  suit  is  brought,  and  the  complainants  are  citi- 
zens of  other  states;  nor  does  it  make  any  difference  that  some  of  the  respond- 
ents were  joined  as  such  because  they  refused  to  unite  with  the  complainants 
in  the  prosecution  of  the  suit.  Equity  practice,  in  such  cases,  is  more  flexible 
than  the  rules  of  pleading  at  common  law,  and  often  enables  a  complainant  in 
equity  to  maintain  the  jurisdiction  of  the  court  in  a  case  where  a  plaintiff  in  an 
action  at  law  would  find  it  to  be  difficult  to  do  so,  and  perhaps  impossible. 
Argument  to  show  that  the  case  made  in  the  record  shows  that  the  holders  of 
the  overdue  and  unpaid  securities  were  entitled  to  sue  for  the  foreclosure  of 
the  mortgage  or  trust  deed  is  unnecessary,  as  the  pleadings  and  proofs  are  full 
and  decisive  to  that  effect;  and  if  so,  then  it  is  clear  that  the  complainants, 
under  the  circumstances  of  this  case,  might  select  the  circuit  court  as  the  forum 
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for  the  adjudication  of  their  rights.  Holders  of  such  securities  otherwise  en- 
titled to  sue  in  the  circuit  court  to  foreclose  the  mortgage  or  trust  deed  are  not 
compelled  to  join  as  respondents  other  holders  of  similar  securities,  if  resident 
in  other  states,  even  if  they  refuse  to  unite  as  complainants,  as  the  effect  would 
be  to  oust  the  jurisdiction  of  the  court.  Cases  of  the  kind  frequently  arise; 
and  the  rule  is  that  such  a  party,  if  he  refuses  to  unite  with  the  complainant, 
may  be  omitted  as  a  respondent,  unless  it  appears  that  his  rights  would  be 
prejudicially  affected  by  the  decree.  But  it  is  suggested  that  the  proper  par- 
ties for  a  decree  are  not  before  the  court,  as  the  bill  of  complaint  shows  that 
there  are  other  holders  of  the  securities  besides  the  complainants. 

§  1 44-4.  Rvle  as  to  parties  in  an  equity  suit  toforedoae  a  mortgage^  or  similar 
proceedings. 

It  is  true,  beyond  doubt,  that  all  persons  materially  interested  in  the  fund  to 
be  distributed  should  be  made  parties  to  the  litigation;  but  this  rule,  like  all 
general  rules,  will  yield  whenever  it  becomes  necessary  that  it  should  be  modi- 
fied in  order  to  accomplish  the  ends  of  justice.  Authorities  everywhere  agree 
that  exceptions  exist  to  the  general  rule;  and  this  court  decided  that  the  gen- 
eral rale  will  yield  if  the  court  is  able  to  proceed  to  a  decree  and  do  justice  to 
the  parties  before  the  court,  without  injury  to  others  not  made  parties,  who  are 
equally  interested  in  the  litigation.  Payne  v.  Hook,  7  "Wall.,  425.  Examples 
of  the  kind  are  put  by  Judge  Story,  in  his  work  on  Equity  Pleading.  Speak- 
ing of  a  bill  brought  by  one  of  several  residuary  legatees  for  a  final  settlement 
and  distribution  of  the  estate  of  a  testator  or  intestate,  he  says,  all  the  resid- 
uary legatees  or  distributees  ought  in  general  to  be  made  parties;  but  he 
admits  that,  if  some  are  out  of  the  jurisdiction  of  the  court  and  cannot  con- 
veniently be  joined,  the  court  will  dispense  with  them,  and  proceed  to  decree 
the  shares  of  those  before  the  court,  the  rule  being  that  the  decree  is  conclusive 
only  as  to  those  who  are  parties  to  the  litigation.  Story,  Eq.  PI.,  sec.  89;  West 
V.  Randall,  2  Mason,  193;  Wood  v.  Dummer,  3  id.,  308.  Parties  who  are  not 
named  may  intervene  and  make  themselves  actual  parties,  so  long  as  the  pro- 
ceedings are  in  fieri  and  are  not  definitely  closed  by  the  course  and  practice  of 
the  court.    Campbell  v.  Railroad  Co.,  1  Woods,  369. 

§  1446.  A  corporation  is  estopped  from  pleading  that  a  mortgage  and  bonds 
secured  hy  it  are  void  because  its  directors  loaned  the  money ^  when  the  transaction 
was  sanctioned  hy  a  stock  vote. 

Suppose  that  is  so,  then  it  is  insisted  that  the  bonds  and  mortgage  are  in- 
valid because  the  lenders  of  the  money  sustained  a  trust  relation  to  the  stock- 
holder&  Voluminous  as  the  proofs  are,  it  is  scarcely  possible  to  enter  into  the 
details  of  the  evidence  without  extending  the  opinion  to  an  unreasonable  length, 
nor  is  it  necessary,  as  we  are  all  of  the  opinion  that  the  finding  of  the  circuit 
judge  in  respect  to  the  theory  of  fact  involved  in  the  present  proposition  is  cor- 
rect. His  finding  is  that  the  bonds  and  mortgage  are  not  void  upon  the  ground 
that  the  lenders  of  the  money  were  also  the  directors  of  the  company;  that 
the  terms  of  the  contract  were  sanctioned  by  the  stockholders;  and  that  the 
money  loaned  was  needed  to  complete  the  building,  and  that  it  was  applied  to 
effect  the  purpose  for  which  it  was  borrowed. 

Preliminary  to  any  action  in  the  matter,  the  proposition  for  the  loan  was  sub- 
mitted to  the  stockholders,  and  the  record  shows  that  it  was  adopted  by  a 
stock  vote.  Stockholders  and  directors  knew  what  amount  was  to  be  borrowed, 
and  all  the  terms  and  conditions  of  the  contract,  and  that  bonds  payable  to 
bearer  were  to  be  issued  for  the  loan,  and  that  the  bonds  were  to  be  secured 
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by  a  mortgage  or  trust  deed  of  the  hotel  property.  All  knew  that  a  loan  was 
indispensable  to  the  completion  of  the  building,  and  all  were  anxious  that  it 
should  be  eflFected  without  further  delay.  Diflferences  of  opinion  existed  among 
the  stockholders  as  to  the  best  way  of  raising  the  money,  and  prior  discussions 
had  not  tended  to  quiet  the  dissensions,  but  the  stockholders  at  the  meeting 
referred  to  decided  to  adopt  the  proposition  which  was  carried  into  effect. 
Beyond  doubt,  some  of  the  conditions  of  the  proposition  were  somewhat  pecul- 
iar, but  the  proofs  show  that  it  was  openly  submitted  to  the  stockholders,  and 
that  they  adopted  it  by  a  majority  of  their  votes;  that  the  bonds  were  subse- 
quently issued,  and  that  they  were  voluntarily  secured  by  the  mortgage  or  trust 
deed  set  forth  in  the  record. 

Taken  as  a  whole,  the  proofs  satisfy  the  court  that  the  money  was  advanced 
in  good  faith,  and  that  the  bonds  were  duly  executed  and  delivered;  nor  is  the 
legality  of  the  transaction  affected  by  the  fact  that  others  of  the  directors 
besides  the  party  who  submitted  the  proposition  took  certain  proportions  of  the 
bonds  and  furnished  corresponding  proportions  of  the  money.  It  was  the  com- 
pany or  their  agents  that  prescribed  the  form  of  the  bonds,  and,  having  issued 
the  same  in  the  form  of  negotiable  securities,  it  must  have  been  expected  that 
they  would  be  negotiated  in  the  market.  Enough  appears,  also,  to  warrant  the 
conclusion  that  the  stockholders  were  more  interested  to  raise  the  money  than 
to  ascertain  who  would  become  the  holders  of  the  bonds.  Examined  in  the  light 
of  the  circumstances  attending  the  transaction,  as  the  case  should  be,  the  court 
is  of  the  opinion  that  the  evidence  fails  to  support  the  proposition  that  the 
bonds  and  mortgage  are  invalid  because  the  directors  became  the  holders  of  the 
bonds  and  advanced  the  raonev*  Transactions  of  the  kind  have  often  occurred; 
and  it  has  never  been  held  that  the  arrangement  was  invalid,  where  it  appeared 
that  the  stockholders  were  properly  consulted  and  sanctioned  what  was  done, 
either  by  their  votes  or  silence.  Stark  v.  Coffin,  105  Mass.,  328 ;  Credit  Asso- 
ciation V.  Coleman,  Law  Rep.,  5  Ch.,  568;  Troup's  Case,  29  Beav.,  353;  Hoare's 
Case,  30  id.,  225;  Smith  v.  Lansing,  22  N.  Y.,  520;  Busby  v.  Finn,  1  Ohio  St., 
409. 

§  144-6.  Where  a  contract  on  its  face  is  for  legal  interest  ordy^  a  corrupt  agree- 
ment must  he  proved  to  make  it  usurious. 

Most  of  the  directors  who  took  the  bonds  and  advanced  the  money  were 
owners  of  stock  in  the  bank  where  the  money  when  paid  to  the  use  of  the  com- 
pany was  deposited.  Interest  not  having  been  paid  on  the  deposits,  it  is  in- 
sisted by  the  respondent  company  that  the  transaction  was  usurious;  but  the 
court  is  not  able  to  sustain  the  proposition,  as  there  is  no  evidence  that  any 
agreement  was  ever  made  that  the  money  should  be  deposited  in  that  bank. 
Usury,  certainly,  is  not  to  be  favored;  but  the  rule  is  well  settled,  that,  whea 
the  contract  oh  its  face  is  for  legal  interest  only,  then  it  must  be  proved  that 
there  was  some  corrupt  agreement,  device,  or  shift  to  cover  usury,  and  that  it 
was  in  full  contemplation  of  the  parties.  Bank  of  United  States  v,  Waggoner, 
9  Pet.,  378.  Nor  is  that  rule  at  all  inconsistent  with  what  was  previously  de- 
cided by  the  court.  ProBt  made  or  loss  imposed  on  the  necessities  of  the 
borrower,  whatever  form,  shape  or  disguise  it  may  assume,  where  the  treaty  is 
for  a  loan  and  the  capital  is  to  be  returned  at  all  events,  has  always  been 
adjudged  to  be  so  much  profit  taken  upon  the  loan,  and  to  be  a  violation  of 
those  laws  which  limit  the  lender  to  a  specified  rate  of  interest.  Bank  of 
United  States  v.  Owens,  2  Pet.,  527;  Dowdall  v.  Lenox,  2  Edw.  Ch,  (N.  Y.), 
267.    Much  depends  upon  the  intent  of  the  parties  in  the  transaction.    Conse- 

5G4 


FORECLOSURE  PROCEEDINGS.  §  1447. 

qaently,  where  a  certificate  of  deposit  was  ^iven,  payable  at  a  future  day,  it 
was  held  not  to  be  usury,  it  appearing  that  it  was  given  at  the  request  of  the 
depositor,  and  for  his  accommodation,  without  any  intent  to  secure  usury. 
Kdoz  v.  Groodwin,  25  Wend.  (N.  Y.),  643.  Decided  cases  also  establish  the  rule 
that  the  withholding  a  part  of  a  loan  for  a  time  in  violation  of  the  agreement 
of  the  parties  does  not  constitute  usury,  as  the  retention  of  the  money  was  no 
part  of  the  contract  or  loan.  Auble  v.  Trimmer,  17  N.  J.  Eq.,  242;  Howell  v. 
Auten,  1  Green  (N.  J.),  Eq.,  44.  So  where  checks  were  drawn  before  the  dis- 
count was  made  and  deposited,  and  the  bank  treated  the  note  as  discounted  at 
the  date  of  the  checks,  the  court  held  that  it  was  not  usury,  as  the  circum- 
stances negatived  any  unlawful  intent.  Walker  v.  Bank  of  Washington,  3 
How.,  62. 

When  the  bonds  were  converted  into  money,  the  proceeds  were  deposited  in 
the  aforesaid  bank,  which,  no  doubt,  resulted  in  an  incidental  advantage  to  the 
directors  owning  portions  of  the  capital  stock;  but  that  matter  was  adjusted  in 
•  the  decree  to  the  satisfaction  of  the  court,  and  may  be  dismissed  without  fur- 
ther comment.  Some  delay  ensued  after  the  bonds  were  issued  before  the 
money  was  deposited;  but  nothing  of  the  kind  was  contemplated  when  the 
agreement  was  made,  nor  did  it  take  place  as  a  means  of  increasing  the  rate  of 
interest.  Other  defenses  failing,  the  suggestion  is  that  the  complainants  are 
not  bona  fide  holders  of  the  securities  for  value;  but  the  suggestion  is  unsup- 
ported by  proof,  and,  of  course,  cannot  prevail,  the  burden  of  proof  being  upon 
the  respondent  company.  Goodman  v.  Simonds,  20  How.,  343  (Bills  and 
Ncn-ES,  §§  420-425);  Collins  v.  Gilbert,  94  U.  S.,  753.  Suffice  it  to  say,  there  is 
no  error  in  the  record. 

Decree  affirmed. 

ALEXANDER  v.  CENTRAL  RAILROAD, 
(arcuit  Court  for  Iowa:  3  Dillon,  487-490.    1874.) 

Statement  of  Facts. —  This  is  a  bill  by  bondholders  to  foreclose  a  mortgage 
executed  by  the  railroad  company.  The  provisions  of  the  mortgage  were  to 
the  effect  that  in  case  of  default  for  the  space  of  six  months,  in  the  payment 
of  interest,  and  after  the  expiration  of  twelve  months  after  such  interest  be- 
came doe,  at  the  election  or  option  of  a  majority  of  the  bondholders,  without 
demand  or  notice,  the  whole  principal  should  become  due,  and  the  mortgage 
might  be  enforced.  Also,  on  such  default,  the  trustee  was  empowered,  upon 
the  request  of  a  majority  of  the  bondholders,  to  take  possession  of  the  prop- 
erty and  franchises  and  operate  and  sell  the  same.  The  Farmers'  Loan  and 
Trust  Company  was  the  trustee,  and  it  was  alleged  that  demand  had  been  made 
upon  it  to  bring  suit,  and  that  it  refused,  and  that  it  was  therefore  made  a  de- 
fendant. The  trustee  denied  that  demand  had  been  made  by  a  majority  of 
bondholders,  and  the  railroad  company  demurred  on  the  ground  that  there  was 
no  averment  that  action  on  the  part  of  the  trustee  had  been  demanded  by  a 
majority. 

§  1447.  The  right  of  foreclosure  not  effectual  by  a  special  remedy^  such  as  the 
right  to  take  possession. 

Opinion  by  Dillon,  J. 

1.  The  authority  in  the  deed  of  trust  to  the  trustee,  on  default  of  the  payment 
of  interest,  and  upon  the  written  request  of  a  majority  of  the  bondholders,  to 
take  possession  of  the  road,  to  operate  it  and  receive  its  income,  and  on  three 
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months'  notice  to  sell  the  same,  and  divide  the  proceeds  of  the  sale  prorata 
among  the  bondholders,  is  a  cumulative  remedy  for  the  benefit  of  mortgage 
creditors,  and  does  not  exclude  their  right  to  resort  to  the  judicial  tribunals  for 
a  foreclosure.  Especially  is  this  so,  as  the  laws  of  the  state  of  lotva  forbid 
sales  under  powers  of  tiiis  character  by  proceedings  out  of  court. 
§  144-8.  The  special  7*esiHction  upon  the  right  to  foreclose  considered. 

2.  Provisions  in  an  instrument  of  this  character,  limiting  the  right  of  a  mort- 
gage creditor  to  resort  to  a  court  of  chancery  to  foreclose  his  security,  are  not 
to  be  extended  beyond  the  fair  meaning  of  the  language  used;  and  it  is  our 
opinion  that  there  is  no  restriction  in  the  deed  of  trust  before  us  upon  the 
right  of  the  coupon  holder  to  foreclose  for  interest  upon  default,  although  a 
majority  of  the  bondholders  do  not  unite  in  the  suit,  or  request  the  trustee  to 
bring  it.  The  provision  in  question  gives  a  majority  of  the  bondholders,  on 
default  of  the  payment  of  interest,  the  option  or  election,  after  the  expiration 
of  a  year  from  the  default,  to  have  the  whole  principal  sum  become  due  at 
once,  and  the  mortgage  security  enforced  accordingly.  This  is  not  inconsistent 
with  the  unabridged  right  of  any  coupon-holder  to  foreclose  for  interest^  in  the 
manner  sought  in  the  present  bill,  and  it  was  not  necessary  that  a  majority  of 
the  coupon-holders  should  unite  in  bringing  the  bill,  or  in  a  request  to  the 
trustee  to  bring  it. 

3.  As  the  bill  alleges  that  the  trustee  refused  to  bring  suit,  the  bill  was  prop- 
erly brought  in  the  name  of  the  plaintiflfs,  for  themselves  and  the  other  coupon- 
holders,  making  the  trustee  a  defendant. 

4.  If  the  plaintiffs  elect  to  dismiss  the  bill  as  to  the  trustee,  we  will  allow  the 
trustee  to  become  a  party  plaintiff,  and  to  file  a  bill  for  the  benefit  of  all  the 
bondholders;  but  it  would  be  anomalous  to  have  the  trustee  on  the  record  both 
as  defendant  and  plaintiff  in  the  same  proceeding.  The  demurrer  of  the  rail- 
road company  to  the  bill  is  overruled. 

Ordered  accordingly, 

RAILROAD  COMPANY  v,  ORR 
(18  Wallace,  471-475.     1873.) 

Appeal  from  U.  S.  District  Court,  Middle  District  of  Alabama. 

Statement  of  Facts. —  Orr  brought  this  suit  for  himself  and  others,  holders 
of  certain  bonds  issued  by  Limestone  county,  in  the  state  of  Alabama,  against 
said  county  and  the  Nashville  &  Decatur  Railroad  Company.  The  bill  stated 
that  the  county  subscribed  $200,000  to  a  railroad  company,  of  which  the  de- 
fendant company  is  the  successor,  and  delivered  the  bonds  to  the  company; 
that  the  company  sold  the  bonds  to  various  parties,  complainant  being  one,  and 
mortgaged  its  property  to  secure  them,  giving  in  the  mortgage  the  names 
of  fifteen  persons,  complainant  included ;  that  payment  of  complainant's  bonds 
was  refused  by  the  proper  authorities  of  Limestone  county  and  notice  given  to 
the  defendant  railroad  company.  The  bill  prayed  an  account  and  a  foreclosure 
of  the  mortgage,  etc.  Limestone  county  did  not  answer  the  bill  and  a  decree 
pro  confesso  was  entered.  The  railroad  company  demurred  for  want  of  proper, 
parties  and  other  causes.     There  was  a  decree  for  complainant. 

§  144-9.  The  general  rule  in  equity  is  that  all  parties  entitled  to  litigate  the, 
same  questions  are  necessary  parties. 

Opinion  by  Mr.  Justice  Hunt. 

The  principal  question  in  the  case,  and  the  one  upon  which  the  decision  is 
now  placed,  is  whether  there  are  the  proper  parties  present  in  the  suit?    It  is  a 
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general  rule  in  equity  that  all  parties  entitled  to  litigate  the  same  questions  are. 
necessary  parties.  All  persons  having  an  interest,  although  remote,  in  the 
subject- matter  of  the  bill  must  be  made  parties,  or  the  bill  must  be  so  framed 
as  to  give  them  an  opportunity  to  come  in  and  be  made  parties.  Bailey  v. 
Inglee,  2  Paige,  278;  La  Grange  v.  Merrill,  3  Barb.  Ch.,  625.  The  principle 
that  all  must  be  made  parties  whose  interests  may  be  affected  by  the  decree  is 
only  departed  from  where  it  becomes  extremely  difficult  or  inconvenient  to 
enforce  the  rule.  Wendell  v.  Van  Rensselaer,  1  Johns.  Oh.,  344.  The  principle 
is  also  well  settled  that  when  it  appears  on  the  face  of  the  bill  that  there  will 
be  a  deficiency  in  the  fund,  and  that  there  are  other  creditors  or  legatees  who 
are  entitled  to  a  ratable  distribution  with  the  complainants,  and  who  have  a 
common  interest  with  them,  such  creditors  or  legatees  should  be  made  parties 
to  the  bill,  or  the  suit  should  be  brought  by  the  complainants  in  behalf  of 
themselves  and  all  others  standing  in  a  similar  situation,  and  it  should  be  so 
stated  in  the  bill.  Egberts  v.  Wood,  3  Paige,  617;  Mitchell  v.  Lenox,  2  id., 
280;  Baldwin  v.  Lawrence,  2  Sim.  &  Stu.,  18.  The  rule  in  the  United  States 
courts  is  thus  expressed:  "  That  all  persons  who  have  any  material  interest  in 
the  subject  of  the  litigation  should  be  joined  as  parties,  either  as  complainants 
or  defendants.*'  Mechanics'  Bank  of  Alexandria  u  Seton,  1  Pet.,  299;  Story 
r.  Livingston,  13  id.,  359. 

§  1450.  ^o  one  bondholder^  even  professing  to  sue  for  all  others,  can  enforce  a 
mortgage  made  to  secure  several  persons  named  as  holders  of  bonds. 

The  frame  of  the  mortgage  now  sought  to  be  enforced  differs  from  the  ordi- 
nary trust  deed  or  mortgage  by  which  the  payment  of  railroad  bonds  is  secured. 
A  trustee  is  ordinarily  named,  to  whom  the  security  runs  as  mortgagee,  and 
the  instrument  recites  that  the  mortgage  is  made  to  him  in  trust  to  secure  the 
bonds  described  to  the  holders  thereof.  Here  the  mortgage  is  made  directly  to 
the  persons  holding  the  bonds,  who  are  named  and  their  several  interests  de- 
scribed. The  bill  does  not  distinctly  allege  the  insufficiency  of  the  fund  to  pay 
all  the  debts  secured  by  it.  It  does,  however,  allege  that  the  county  of  Lime- 
stone, the  maker  of  the  bonds,  has  refused  to  pay  them,  that  the  railroad  com- 
pany neglects  to  make  payment,  and  that  the  rights  and  interests  of  the 
bondholders  are  greatly  endangered. 

§  1451.  Wh^re  the  fund  is  apparently  inadequate  to  secure  aU  parties  inter- 
^stedj  it  is  necessary  that  all  should  be  before  the  court. 

Upon  two  grounds,  therefore,  it  would  seem  to  be  necessary  that  the  other 
bondholders  should  be  parties  to  this  suit:  1st.  The  adequacy  of  the  security 
of  the  mortgage  for  the  payment  of  all  the  bonds  purporting  to  be  secured  by 
it  is  quite  doubtful.  The  fund  is,  to  some  extent,  "  tabula  in  naufragio,^^  It  is 
the  interest  of  every  bondholder  to  diminish'  the  debt  of  every  other  bond- 
holder. In  so  far  as  be  succeeds  in  doing  that  he  adds  to  bis  own  security. 
Each  holder,  therefore,  should  be  present,  both  that  he  may  defend  his  own 
claims  and  that  he  may  attack  the  other  claims  should  there  be  just  occasion 
for  it.  If  upon  a  fair  adjustment  of  the  amount  of  the  debts  there  should  be 
a  deficiency  in  the  security,  real  or  apprehended,  every  one  interested  shonld 
have  notice  in  advance  of  the  time,  place  and  mode  of  sale,  that  he  may  make 
timely  arrangements  to  secure  a  sale  of  the  property  at  its  full  value. 

§  1452.  A  suit  shotUd  be  brought  on  a  written  instrument  in  tlie  name  of  ail 
parties  to  such  instrument 

2d.  It  is  a  rule  of  general  application,  both  at  law  and  in  equity,  that  a  suit 
upon  a  written  instrument  must  be  brought  in  the  name  of  all  who  are  formal 
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parties  to  it  and  who  retain  an  interest  in  it.  No  reason  is  shown  in  this  bill 
to  take  the  case  out  of  the  rale.  No  reason  is  assigned  why  the  fifteen  per< 
sons  named  do  not  unite  in  the  action.  No  allegation  is  made  that  they  have 
been  requested  so  to  unite  and  have  refused.  The  general  rule  is  applicable  to 
this  action.  See  Bibon  v.  Railroad  Companies,  16  Wall.,  450;  Shields  v.  Bar- 
row, 17  How.,  130. 

For  the  cause  set  forth  in  the  demurrer,  to  wit,  a  want  of  proper  parties,  the 
decree  must  bo  reversed  and  the  cause  remanded  with  directions  to  dismiss  the 
bill  without  prejudice, 

JEROBIE  V.  McCARTER. 
(4  Otto,  734-740.    1876.) 

Appeal  from  IT.  S.  Circuit  Court,  Eastern  District  of  Michigan. 

Opinion  by  Mr.  Justice  Steono. 

Statement  of  Facts. —  There  are  no  less  than  twenty-seven  assignments  of 
error  in  this  case,  but  the  subjects  of  real  controversy  are  few.  The  bill  is  an 
ordinary  one  for  the  foreclosure  of  a  junior  mortgage  coirering  the  canal  and 
franchises  of  the  Lake  Superior  Ship  Canal,  Railroad  and  Iron  Company,  and 
covering  also  two  separate  bodies  of  land,  each  containing  two  hundred  thou- 
sand acres.  The  mortgage  was  given  expressly  subject  to  two  prior  mortgages, 
one  dated  July  1,  1865,  upon  the  canal  and  one  of  the  bodies  of  land,  and  the 
other,  dated  July  1,  1868,  upon  the  canal  and  the  other  body  of  two  hundred 
thousand  acres  of  land.  Each  of  these  prior  mortgages  was  made  to  secure 
the  payment  of  the  company's  bonds  of  even  date  therewith,  amounting  to 
the  sum  of  $500,000;  and  all  the  bonds  were  issued,  and  they  are  now  out- 
standing. The  first  of  these  prior  mortgages  is  known  as  the  Sutherland 
mortgage.  Default  having  been  made  in  the  payment  of  interest  upon  the 
bonds  secured  by  that,  John  L.  Sutherland,  the  trustee,  filed  his  bill  to  foreclose 
it,  making  all  the  subsequent  mortgagees  parties;  and  they  all  appeared.  In 
that  case  Isaac  H.  Knox  was  appointed  receiver  of  all  the  property  covered  by 
the  several  mortgages,  and  subsequently,  in  order  to  obtain  the  money  neces- 
sar}*^  for  completing  the  canal  by  order  of  the  court,  he  was  authorized  to 
create,  issue  and  sell  certificates  of  indebtedness  to  the  amount  of  $500,000,  to 
be  secured  by  a  mortgage,  which  he  was  empowered  to  make,  covering  all  the 
property,  and  which  was  to  be  prior  in  right  to  all  other  mortgages.  Pursuant 
to  this  authority,  the  receiver  did  issue,  and  sell  such  certificates,  and  for  their 
security  executed  the  mortgage  directed  by  the  court.  These  certificates  are 
now  all  outstanding. 

§  1453.  To  biU  to  foreclose  junior  mortgage^  prior  mortgagees  not  necessary 
parties. 

Such  was  the  condition  of  affairs  when  the  present  bill  was  filed.  But  the 
company  having  afterwards  gone  into  bankruptcy,  a  supplemental  bill  was 
exhibited  making  the  assignees  in  bankruptcy  parties  defendant,  and  they  ap- 
peared and  made  defense,  and  they  are  the  only  parties  appellant. 

It  is  now  contended,  on  their  behalf,  that  the  bill  cannot  be  sustained,  be- 
cause the  prior  mortgagees  were  not  made  parties.  This  position  cannot  be 
sustained.  It  is  undoubtedly  true  there  are  cases  to  be  found  in  which  it  was 
ruled  that  prior  incumbrancers  were  necessary  parties  to  a  bill  for  the  fore- 
closure of  a  junior  mortgage,  but  in  most  of  these  cases  the  circumstances 
were  peculiar.    Where  the  effort  of  the  junior  mortgagee  is  to  obtain  a  sale  of 
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the  entire  property  or  estate,  and  not  merely  of  the  equity  of  redemption, 
there  is  reason  for  making  the  prior  incumbrancers  parties,  for  they  have  an 
immediate  interest  in  the  decree.  And  so,  when  there  is  sabstantial  doubt  re- 
specting the  amount  of  the  debts  due  prior  lien  creditors,  there  is  obvious  pro- 
priety in  making  them  parties,  that  the  amount  of  the  charge  remaining  on  the 
]and  after  the  sale  may  be  determined,  and  that  purchasers  at  the  sale  may  be 
advised  of  what  they  are  purchasing.  But  the  case  in  hand  has  no  such  pecul- 
iarities. The  prior  mortgages  were  not  due  when  this  bill  was  filed;  and, 
without  the  consent  of  those  mortgagees,  nothing  more  than  the  equity  of  re- 
demption could  be  sold  under  any  decree  made  in  the  case  or  under  the  decree 
which  was  sought.  Nor  is  there  any  doubt  entertainable  respecting  the  amount 
due  under  the  prior  mortgages.  Indeed,  the  company  is  estopped  by  the  pro- 
visions of  its  mortgage,  of  which  the  complainant  is  trustee,  from  asserting 
that  the  entire  amount  of  the  two  $500,000  mortgages,  and  of  the  receiver's 
mortgage,  was  not  outstanding  when  the  present  mortgage  was  made.  The 
full  indebtedness  was  acknowledged  by  making  the  junior  mortgage  expressly 
subject  to  it,  and  as  there  is  no  evidence  that  any  portion  of  it  has  been  paid, 
it  is  not  admissible  for  the  mortgagors  or  their  assignees  in  bankruptcy  to  deny 
it  now.  Bronson  v.  La  Crosse  &  Milwaukee  R.  Co.,  2  Wall,  283  (§§  1460-66, 
in/ra). 

Apart  from  the  exceptional  cases,  we  understand  the  general  rule  to  be  that, 
in  a  suit  by  a  junior  mortgagee  to  foreclose  a  mortgage,  prior  mortgagees  are 
not  necessary  parties.  So  it  has  been  held  in  England  in  Rose  v.  Page,  2  Sim,, 
4T1;  Richards  v.  Cooper,  5  Beav.,  304;  Delabere  v.  Norwood,  3  Swanst.,  144. 
Sach,  also,  is  the  rule  asserted  in  this  country,  where  the  bill  of  a  junior  mort- 
gagee, as  in  this  case,  seeks  only  a  foreclosure  or  sale  of  the  equity  of  redemp- 
tion. Edwards  on  Parties,  p.  91,  and  cases  cited ;  Gibon  v.  Bellville,  3  Halst. 
Cb.  (N.  J.),  581 ;  Williamson  v.  Probasco,  4  id.,  571.  The  subject  has  been 
under  consideration  by  this  court  in  Hagan  v.  Walker,  14  How.,  37,  in  \yhich  it 
was  shown  that  it  is  not  necessary  in  all  cases  to  make  a  prior  mortgagee  a  party. 
And  it  is  not  easy  to  see  why  it  should  be  in  any  case,  when  the  decree  asked 
cannot  injure  or  affect  him.  In  Payne  v.  Hook,  7  Wall.,  432,  it  was  said,  "It  can 
never  be  indispensable  to  make  defendants  of  those  against  whom  nothing  is  al- 
leged and  from  whom  no  relief  is  asked.  See,  also,  French  v.  Shoemaker,  14 
Wall.,  815.  We  think  this  is  the  correct  rule.  It  is  certainly  consonant  with 
reason,  and  we  see  nothing  in  the  present  case  that  justifies  a  departure  from  It. 
We  hold,  therefore,  that  the  bill  is  not  defective  for  want  of  proper  parties. 
The  appellants  next  contend  that  the  decree  is  erroneous,  because  the  mortga- 
gors were  declared  bankrupt  after  the  bill  was  filed,  and  before  the  decree  was 
entered;  and  it  is  urged  that  the  bankrupt  court  had  absolute  and  exclusive 
jurisdiction,  and  was  entitled  to  the  entire  administration  of  the  bankrupts' 
property.  That  this  objection  is  without  merit  was  shown  in  Marshall  v. 
Knox,  16  Wall.,  551,  and  Eyster  v.  Gaff,  91  U.  S.,  521,  to  which  we  need  only 
refer. 

§  1454.  Objection  that  leave  was  not  given  to  file  till  of  foreclosure  of  prop- 
erty in  hands  of  receiver  not  sustained  wh&n  made  a  year  and  a  half  afterwards, 

A  further  objection  insisted  upon  is,  that  while  the  property  was  in  the 
charge  of  a  receiver  appointed  in  the  suit  brought  by  Sutherland  to  foreclose 
the  first  mortgage,  and  therefore,  as  it  is  said,  was  in  eustodia  legisy  this  bill 
was  filed  without  leave  of  the  court.  If  there  could,  under  any  circumstances, 
be  any  force  in  this  objection,  there  is  none  now.    Both  suits  were  brought  in 
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the  same  court;  these  appellants  appeared,  ianswered  and  cross-examined  wit- 
nesses, and  made  no  allegation  that  the  suit  had  been  brought  without  leave 
until  about  a  year  and  a  half  afterwards.  It  was  then  too  late.  They  must 
be  held  to  have  acquiesced ;  and,  if  not,  leave  of  the  court  to  commence  and 
prosecute  the  suit  must  be  presumed  after  the  orders  made  to  facilitate  its 
progress. 

§  14-55.  Neither  the  mortgagor  nor  his  assignee  in  hankniptcy  can  question 
the  priority  of  receiver's  certificates  established  by  decree. 

The  only  remaining  assignments  of  error  that  require  particular  notice  relate 
to  the  ascertainment  of  the  liens  on  the  property  of  the  company  anterior  to 
the  mortgage  now  in  suit,  to  the  determination  of  their  relative  priority,  and 
to  the  adjudication  of  the  amount  of  the  debt  for  the  payment  of  which  that 
mortgage  is  a  security.  The  court  decreed  not  only  that  the  two  five  hundred 
thousand  dollar  mortgages,  one  dated  July  1,  1865,  and  the  other  dated  July  1, 
1868,  are  liens  for  the  full  amounts  specitied  in  them,  and  prior  in  right  to  the 
complainants'  mortgage,  but  that  the  lien  of  the  mortgage  given  by  the  re- 
ceiver appointed  in  the  suit  of  Sutherland  against  the  company,  in  pursuance 
of  the  direction  of  the  court  in  that  case,  is  also  a  prior  lien  to  the  extent  of 
the  certificates  issued  by  the  receiver;  namely,  to  the  extent  of  $500,000  and 
interest.  This  portion  of  the  decree,  it  is  now  insisted,  was  erroneous.  But  if 
the  receiver's  certificates,  issued  by  order  ef  the  court  which  had  the  property 
in  charge,  are  liens  at  all,  what  have  the  appellants,  who  stand  in  the  place  of 
the  company,  to  do  with  the  order  of  priority  of  liens?  What  difference  does 
it  make  to  them  whether  the  certificates  be  paid  before  any  other  liens  are 
discharged,  or  after  all  the  debts  secured  by  any  mortgage  shall  have  been  sat- 
isfied? The  assignees  can  get  nothing  until  all  the  liens  on  the  assigned 
property  have  been  removed.  If  the  circuit  court  has  made  a  mistake  in  de- 
termining in  what  order  the  incumbrances  are  entitled  to  payment,  that  is  a 
matter  for  the  consideration  of  the  incumbrancers,  in  which  neither  the  com- 
pany nor  the  appellants  have  any  interest.  We  do  not  understand  the  appel- 
lants to  contend  that  the  entire  sum  of  $500,000,  for  which  the  receiver's 
certificates  were  issued,  is  not  due,  or  that  the  receiver  was  not  authorized  to 
make  the  issue  and  secure  it  by  mortgage,  as  he  did.  This  is  admitted  in  the 
pleadings,  and  there  is  positive  proof  of  it  in  the  record.  It  would  be  super- 
fluous to  spend  much  time  in  considering  the  power  of  the  court  to  confer  the 
authority  upon  its  receiver  that  it  attempted  to  confer.  As  a  court  of  equity, 
having  the  mortgaged  property  in  charge,  it  was  its  plain  duty  to  preserve  it, 
not  only  for  the  benefit  of  the  lien  creditors,  but  also  for  the  benefit  of  the 
company  whose  possession  the  court  had  displaced.  Under  the  provisions  of 
the  acts  of  congress  granting  the  lands  covered  by  the  mortgages,  the  lands 
reverted  to  the  United  States  unless  the  ship  canal  should  be  finished  within  a 
fixed  period,  and  that  period  was  passing  away  when  the  order  was  granted  to 
the  receiver  to  raise  money  for  completing  the  canal  by  the  issue  of  certificates 
secured  by  his  mortgage.  The  canal  was  unfinished,  and  there  were  in  the 
receiver's  hands  no  funds  to  finish  it.  Hence  there  was  a  necessity  for  making 
the  order  which  the  court  made, —  a  necessity  attending  the  administration  of 
the  trust  the  court  had  undertaken.  The  order  was  necessary  alike  for  the  lien 
creditors  and  for  the  mortgagors.  Whether  the  action  of  the  court  could 
make  the  receiver's  mortgage  superior  in  right  to  the  mortgages  which  existed 
when  it  was  made,  it  is  needless  to  inquire.  None  of  the  creditors  secured  by 
those  other  mortgages  objected  to  the  order  when  it  was  made,  though  they 
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were  all  then  in  court.  None  of  them  object  to  its  lien  or  its  priority  now. 
And  we  think  the  appellants,  either  as  representatives  of  their  assignors  or  of 
general  creditors,  cannot  be  heard  to  object.  Beyond  doubt,  they  would  not 
be  entitled  to  a  return  of  the  property  discharged  from  liability  for  the  re- 
ceiver's certificates  remaining  unpaid,  even  if  all  the  other  mortgages  were 
satisfied.  As  against  them  the  certificates  are  certainly  charges  upon  the  prop- 
erty, and  they  have,  therefore,  no  right  to  complain  of  the  decree,  which  gives 
the  certificates  priority  to  other  liens. 

§  1456.  A  pledgee  may^  upon  defaidty  sell  bonds  held  in  pledge^  notwithstanding 
the  pledgor^ s  bankruptcy. 

That  all  the  bonds  secured  by  the  first  two  mortgages  are  outstanding  and 
due  is,  we  think,  an  established  fact.  We  have  observed  that  the  mortgage, 
upon  which  the  present  suit  has  been  brought  was  made  subject  expressly  to 
those  two  prior  mortgages.  In  it  the  mortgagors  recited  that  the  company  did, 
simultaneously  with  those  mortgages,  '^execute,  issue,  negotiate  and  sell"  all 
the  bonds  covered  thereby,  and  declared  that  they  were  an  outstanding  and 
subsisting  lien.  How  can  these  appellants,  who  stand  in  the  shoes  of  the  mort- 
gagors, be  heard  to  deny  these  recitals?  Yet,  if  they  can,  we  find  no  evidence 
that  all  those  bonds  are  not  now  a  subsisting  debt  of  the  company  to  the  full 
extent  of  the  sums  named  in  them.  There  is  some  proof  that,  when  the  com- 
pany became  bankrupt  (August  28,  1872),  some  of  the  bonds  were  held  as  col- 
laterals for  loans  made  to  the  company  smaller  in  amount  than  the  bonds 
pledged.  But  the  bonds  were  subsequently  sold  by  the  pledgees,  and  the  pres- 
ent holders  hold  them  by  absolute  right.  The  position  that  the  pledgees  could 
not  sell  the  pledge  after  the  adjudication  in  bankruptcy  is  quite  untenable.  It 
is  sustained  b}'  nothing  in  the  bankrupt  act.  The  bonds  were  negotiable  instru- 
ments. They  passed  by  delivery,  and  even  were  there  no  expressed  stipulation 
in  the  contracts  of  pledge,  that  the  pledgee  might  sell  on  default  of  the  pledgor, 
such  a  right  is  presumable  from  the  nature  of  the  transaction.  Certainly  the 
bankrupt  act  has  taken  away  no  right  from  a  pledgee  secured  to  him  by  his 
contract. 

In  regard  to  the  bonds  covered  by  the  McCarter  mortgage,  which  is  the  one 
now  in  suit,  we  find  no  error  in  the  decree  of  which  the  appellants  can  com- 
plain. Most  of  those  bonds,  though  at  first  issued  as  collaterals  for  loans  made 
to  the  mortgagors,  have  been  sold,  and  they  are  now  owned  by  the  purchasers. 
There  are  some,  it  is  true,  that  are  still  held  in  pledge;  but  the  pledgees  have  a 
clear  right  to  use  them,  either  by  sale  or  by  collection,  until  the  full  amount  of 
the  debts  due  from  the  mortgagors  is  satisfied.  We  cannot  close  our  eyes  to 
the  patent  fact  that  the  entire  property  mortgaged  is  insuBicient  to  pay  the 
debts  with  which  it  is  incumbered.  The  holders  of  the  bonds  covered  by  the 
Union  Trust  Company  will  obtain  nothing,  and  none  of  the  bondholders  under 
the  McCarter  mortgage  will  obtain  full  payment.  At  least,  such  is  the  strong 
probability.  If,  therefore,  the  holdera  of  the  McCarter  bonds,  who  hold  them 
as  collaterals,  are  allowed  to  hold  them  only  for  the  sums  for  which  they  have 
been  pledged,  the  bonds  may,  and  probably  will,  prove  an  insufficient  security 
for  the  debts  actually  duo  from  the  obligors  to  the  holders.  They  will  prove 
insufficient,  unless  the  mortgaged  property  shall  bring  at  the  sale  enough  to  pay 
in  full  all  the  bonds  held  by  purchasers,  and  also  all  the  debts  for  which  the. 
pledged  bonds  are  held.  If  the  sale  produces  less,  there  must  be  a  ratable 
abatement.  On  the  other  hand,  if  the  pledgees  are  allowed  to  prove  the  bonds 
held  by  them  for  their  full  face,  these  appellants  are  not  injured.    If,  at  the 
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sale,  the  mortgaged  property  shall  bring  more  than  sufficient  to  pay  the  debts 
for  which  the  bonds  are  held  in  hypothecation,  the  proceeds  of  the  sale  will  be 
under  the  control  of  the  circuit  court,  and  it  will  take  care  that  a  proper  dis- 
tribution is  made.  And  if  this  were  not  so,  the  pledgees  would  bold  any  excess 
they  might  receive  in  trust  for  other  incumbrancers  or  for  the  appellants.  The 
only  persons,  if  any,  who  can  possibly  be  injuriously  affected  by  the  decree 
which  was  made,  are  the  absolute  owners  of  the  McCarter  bonds,  and  they  ac- 
quiesce in  it.     It  is  not  for  those  who  are  not  injured  to  complain. 

Of  the  only  other  assignment  of  error  which  requires  notice  it  is  sufficient 
to  say  that,  in  view  of  the  circumstances  of  the  case,  a  sale  in  bulk  is  the  only 
possible  mode  of  sale  which  will  enable  purchasers  to  buy  with  confidence. 
And  a  sale  by  parcels,  though  ordinarily  the  proper  mode,  cannot  be  made 
with  any  hope  of  justice  to  the  creditors. 

Decree  affirmed. 

BRONSON  V.  LA  CROSSE  &  MILWAUKEE  RAILROAD  COMPANY. 
(2  Black,  524-4582.    1862.) 

Appeal  from  U.  S.  District  Court,  District  of  Wisconsin. 

Opinion  by  Mr.  Justice  Davis. 

Statement  of  Factts. —  F.  P.  James,  Isaac  Seymour  and  N.  A.  Cowdrey  ask 
leave  to  intervene  in  this  cause,  and  to  dismiss  the  appeal,  and  predicate 
their  motion  on  two  affidavits  of  F.  P.  James.  The  first  affidavit  states  sub- 
stantially that  on  the  31st  of  December,  1856,  the  La  Crosse  &  Milwaukee 
Eailroad  Company  executed  a  mortgage  on  the  western  division  of  their  road, 
lying  between  Portgage  and  La  Crosse,  to  Greene  C.  Bronson,  James  A.  Soutter, 
and  Shepard  Knapp,  as  trustees,  to  secure  certain  bonds,  which  mortgage  was 
afterwards  foreclosed  m  the  district  court  of  Wisconsin,  and  the  mortgage 
property  sold,  and  purchased  by  the  parties  asking  to  intervene;  that  the  same 
railroad  company,  on  the  17th  day  of  August,  1857,  executed  another  mortgage 
to  these  complainants,  Bronson  and  Soutter,  on  the  eastern  division  of  their 
road,  lying  between  Portage  and  Milwaukee,  to  secure  certain  other  bonds; 
that  suit  was  also  brought  on  said  mortgage  in  the  district  court  of  Wisconsin, 
where  a  decree  was  passed  on  the  13th  day  of  January,  1862,  for  one-half  of 
the  face  of  the  bonds,  from  which  decree  an  appeal  was  taken  by  Bronson  and 
Soutter  to  this  court;  and  that  the  parties  to  the  suit  have  entered  into  fraud- 
ulent stipulations  to  reform  the  decree  rendered  below,  so  that  the  bonds  will 
be  paid  in  full,  and  that  James,  Cowdrey  and  Seymour,  as  purchasers  under 
the  first  mortgage,  will  be  injured  if  the  decree  is  thus  reformed. 

The  second  affidavit  states  that  I^athaniel  S.  Bouton,  on  the  5th  day  of 
April,  1859,  recovered  a  judgment  in  the  same  district  court  for  upwards  of 
$7,000  against  the  La  Crosse  &  Milwaukee  Railroad  Company,  which  judgment 
was  assigned  to  F.  P.  James  &  Co.,  and  was  a  lien  when  this  suit  was  insti- 
tuted, and  that  neither  Bouton  nor  his  assignees  were  notified  of  the  pendency 
of  these  proceedings;  that  there  were  issued  under  the  mortgage  of  December 
31,  1866,  bonds  to  the  nominal  or  par  value  of  $4,000,000,  the  greater  portion 
of  which  are  held  by  James  and  his  associates  in  their  own  right  or  in  trust  for 
others,  and  that  they  have  by  the  advice  of  counsel  determined  to  abandon 
their  purchase  and  ask  for  a  resale  of  the  whole  property  mortgaged  by  the 
deed  of  December  81,  1856. 

573 


FORECLOSURE  PROCEEDINQS.  §§  1457,  1458. 

Have  James,  Seymoar  and  Cowdrey  a  right  to  intervene  in  this  cause,  to 
make  a  motion  to  dismiss  this  appeal,  or  for  any  other  purpose?  The  La  Crosse 
&  Milwaukee  Railroad  is  a  corporation  created  by  the  laws  of  Wisconsin  to 
build  a  continuous  line  of  railroad  from  the  city  of  Milwaukee,  on  Lake  Mich- 
igan, to  La  Crosse,  on  the  Mississippi  riven  Power  was  given  to  the  company 
to  mortgage  separate  portions  of  their  road,  and  in  execution  of  that  power 
the  mortgage  of  December  31, 1856,  on  the  western  division,  and  the  mortgage 
of  August  17,  1857,  on  the  eastern  division,  were  given.  These  mortgages 
were  executed  to  secure  specific  liens  on  different  parts  of  the  road,  and  the 
bondholders  evidently  relied  on  these  liens  alone  for  their  security.  Separate 
suits  were  brought  at  different  times  to  foreclose  these  mortgages,  and  the  par- 
ties in  one  suit  were  not  necessarily  parties  in  the  other.  The  right  to  inter- 
vene as  made  by  the  first  affidavit  rests  solely  on  the  ground  that  James  and 
bis  associates  were  purchasers  of  the  western  division  of  the  road,  which,  as 
they  insist,  included  ^*the  personal  property,  machinery,  rolling  stock,  fran- 
chises, rights  and  privileges  of  the  entire  road." 

This  court  cannot  in  this  suit  decide  whether  the  construction  contended  for 
by  these  parties  as  to  the  extent  of  their  purchase  is  correct  or  not.  Under  the 
pleadings,  no  question  is  or  could  have  been  raised  as  to  what  property  is  cov- 
ered by  the  mortgage  deed.  The  controversy  in  the  court  below  was  whether 
there  should  be  a  decree  nisi  for  any  amount,  and  if  so,  how  much.  The  court, 
in  fixing  the  amount  due  on  the  mortgage,  estimated  the  bonds  not  at  par,  but 
at  the  rate  of  fifty  cents  on  the  dollar,  and  decreed  accordingly,  and  the  com- 
plainants below  appealed.  It  is  not  perceived  how  the  stipulation  to  reform 
the  decree  can  affect  the  right  of  James  &  Co.  to  the  claim  which  they  ad- 
vance. If  under  their  purchase  they  take  the  rolling  stock  and  franchises  of 
the  whole  road,  what  concern  is  it  to  them  whether  the  decree  is  for  $500,000 
or  $1,000,000? 

§  1457.  One  mortgagee  of  a  part  of  the  property  cannot  intervene  in  the  suit 
of  anther  mortgagee  for  a  forecloeure  as  to  a  (liferent  part  of  the  property. 

Such  a  right  is  surely  not  dependent  on  the  amount  of  the  decree.  But  it  is 
claimed,  in  the  second  affidavit,  that  Bouton,  a  judgment  creditor,  having  lien, 
and  necessarily  a  party,  had  no  notice  of  the  pendency  of  this  suit.  The  an- 
swer to  this  statement  is,  that  the  record  informs  us  (p.  297)  that  Bouton  did 
appear  by  attorney,  and  consented  that  a  decree  might  be  rendered  pursuant 
to  the  prayer  in  the  bill.  One  other  ground  remains  on  which  the  right  to  in- 
tervene is  placed  —  that  of  general  creditors.  James  and  his  associates,  own- 
ing a  large  portion  of  the  bonds  secured  by  the  lien  of  the  first  mortgage, 
insist  that  the  mortgage  is  an  insufficient  security,  and  that  they  are,  therefore, 
interested  in  lessening  the  amount  of  the  decree  to  be  rendered  in  this  cause. 
Every  creditor  is,  of  course,  concerned  that  his  debtor  should  reduce  his  obli- 
gations.   The  less  the  debtor  owes  the  greater  his  ability  to  pay. 

§  1458.  A  general  creditor  cannot  interfere  in  a  contest  between  hie  debtor  and 
a  mortgagee. 

Bat  was  it  ever  seriously  maintained  that  a  general  creditor,  having  no  spe- 
cific lien,  had  a  right  to  interfere  in  the  contests  between  his  debtor  and  third 
partiest  If  the  general  creditors  of  a  mortgagor  are  suffered  to  intervene  in 
an  appellate  tribunal,  this  court  would  become  the  triers  of  questions  of  fact 
outside  of  the  record,  and  that,  too,  on  ex  parte  affidavits  —  by  no  means  the 
best  mode  of  ascertaining  truth.  If  the  right  was  conceded  to  one  creditor  it 
would  have  to  be  to  another,  and  where  the  creditors  are  numerous,  as  in  the 
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case  of  railroad  bondholders,  the  exercise  of  the  right  would  lead  to  great  em- 
barrassment, ir,  as  is  charged,  the  parties  to  this  soit  have  made  agreements 
in  fraud  of  the  law,  or  rights  of  third  persons,  the  circuit  court  of  Wisoonsia 
can  give  relief  in  a  suit  instituted  there  for  that  purpose,  where  testimony  can 
be  taken,  and  the  valuable  right  of  cross-examination  at  the  same  time  pre- 
served. In  any  case —  where  it  is  apprehended  that  the  parties  to  the  record 
seek  to  dispose  of  it  by  stipulations  fraudulently  made,  and  which  will  affect 
injuriously  the  rights  of  others  —  the  court  will  respectfully  hear  and  consider 
auggeationsy  and  will  endeavor  to  protect  itself  from  imposition,  and  prevent 
the  wrong  that  is  contemplated.  But  the  court  cannot  lay  down  any  general 
rule  of  practice  by  which  it  will  be  governed,  for  each  case  must  depend  on  its 
own  circumstances.     The  motion  is  overruled. 

MOTION   TO   DISMISS   APPEAL. 

§  1459.  A  decree  in  a  foreclosure  euit  which  ascertains  the  amount  due  and 
directs  a  sale  is  a  final  decree. 

Opinion  by  Mr.  Justice  Davis. 

This  case  is  again  before  us.  A  motion  is  now  made  by  one  of  the  defend- 
ants to  dismiss  the  appeal,  because  there  was  no  final  decree  in  the  meaning  of 
the  act  of  congress  which  authorizes  this  court  to  exercise  appellate  jurisdic- 
tion only  by  appeal  or  writ  of  error  from  2i  final  judgment  or  decree. 

This  is  a  suit  in  equity  brought  by  Bronson  and  Soutter  in  the  district  court 
of  Wisconsin  to  foreclose  a  second  mortgage,  given  by  the  La  Crosse  &  Mil- 
waukee Eailroad  Company,  to  secure  a  large  issue  of  bonds.  The  company 
being  in  arrears  for  interest,  Bronson  and  Soutter  sought  the  aid  of  a  court  of 
equity  to  enforce  their  trust.  Numerous  persons  were  made  defendants,  who 
had,  or  were  supposed  to  have,  liens,  and  the  record,  which  has  swelled  to  a 
printed  volume  of  six  hundred  pages,  shows  the  litigation  to  have  been  pro- 
tracted and  bitter.  The  bill  was  filed  on  the  9th  day  of  December,  1859.  A 
part  of  the  defendants  answered,  which  answers  wore  replied  to,  and  a  pro 
confesso  decree  was  taken  as  to  those  who  did  not  answer;  and  the  cause  came 
on  for  final  hearing  on  the  13th  day  of  January,  1862.  The  court  judicially 
ascertained  that  there  was  owing  to  the  complainants,  on  the  security  of  their 
mortgage,  the  sum  of  $500,000  for  principal,  and  $65,260.05  for  interest,  and 
decreed  that  the  mortgaged  premises  should  be  sold  at  public  auction  by  the 
marshal,  unless  the  amount  found  due  for  arrears  of  interest,  with  taxed  costs, 
should  be  paid  before  the  day  of  sale.  The  equity  of  redemption  was  fore- 
closed, and  it  was  ordered,  if  a  sale  should  be  made,  that  the  purchaser  should 
have  possession,  and  that  those  who  had  control  of  the  road  should  surrender 
the  possession  on  production  of  the  deed  from  the  marshal  with  a  certified  copy 
of  the  order  confirming  the  sale.  It  was  also  decreed,  if  the  interest  and  costs 
were  paid,  that  further  proceedings  should  be  stayed  until  some  future  default 
should  be  made  in  the  pnyment  of  interest,  when,  on  petition,  the  court  would 
found  another  order  for  sale. 

The  litigation  between  Bronson  and  Soutter  and  the  defendants,  on  any 
matter  in  which  there  was  a  joint  interest,  is  closed  by  this  decree.  The  object 
of  the  suit  was  to  ascertain  how  much  money  was  due  on  the  security  of  the 
mortgage  and  to  sell  the  property  unless  the  amount  was  paid.  The  court  did 
find  what  was  due,  and  ordered  a  sale.  The  very  purport  of  the  litigation, 
which  was  initiated  by  Bronson  and  Soutter,  was  accomplished  and  nothing  re- 
mained for  them  to  do,  if  they  felt  aggrieved  by  the  finding  of  the  court,  but 
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to  appeal.  Their  right  of  appeal  attached  on  the  rendition  of  the  decree^ 
and  the  time  limited  in  which  an  appeal  could  be  taken  began  to  run  from  the 
date  of  the  decree.  It  is  said  that  some  exceptions  to  the  report  of  the  master 
were  pending  and  undetermined  when  this  decree  was  made;  but  those  excep- 
tions did  not  relate  to  any  claim  of  Bronson  and  Soutter;  they  were  collateral 
to  the  main  purpose  of  the  suit,  and  concerned  the  defendants  alone.  If  Bron- 
son and  Soutter  should  have  to  sit  quietly  by  until  the  equities  of  the  different 
lien  creditors  of  the  La  Crosse  &  Milwaukee  Eailroad  Company  —  with  which 
they  have  no  concern  —  are  determined,  they  might  be  ruined  before  they 
could  avail  themselves  of  their  right  of  appeal.  Bronson  and  Soutter  insist  that 
there  is  due  them  as  trustees  on  this  mortgage  $1,000,000,  with  large  arrears 
of  interest,  which  claim  was  reduced  one-half  by  the  court  below. 

The  La  Crosse  &  Milwaukee  Railroad  Company  is  evidently  greatly  embar- 
rassed, and  the  property  mortgaged  is  doubtless  the  only  security  relied  on 
by  the  trustees  for  payment.  Now,  if  the  court  had  the  right  to  make  the 
decree  and  order  the  sale — of  which  there  can  be  no  question  —  and  the  right 
of  appeal  is  in  abeyance  until  the  sale  is  perfected,  and  the  different  collateral 
equities  between  the  railroad  company  and  other  parties  are  settled,  great  mis- 
chief might  ensue.  If  this  court  should  find  that  Bronson  and  Soutter  are  en- 
titled to  their  whole  claim,  and  in  the  mean  time  the  property  is  sold  and  out 
of  their  control,  how  would  their  success  benefit  them?  It  would  be  a  victory 
barred  of  results.  If  the  decree  was  reversed  there  could  bo  no  restitution  of 
the  road,  its  property  and  franchises;  for  purchasers  at  a  judicial  sale  are  pro- 
tected. A  rule,  from  which  consequences  so  injurious  to  the  rights  of  parties 
litigant  would  necessarily  result,  has  never  received  the  sanction  of  this  court. 

This  decree  is  not  final,  in  the  strict  technical  sense  of  the  word,  for  some- 
thing yet  remains  for  the  court  below  to  do.  But,  as  what  was  said  by  Chief 
Justice  Taney  in  Forgay  v.  Conrad,  6  How.,  203,  "  this  court  has  not,  therefore, 
understood  the  words  ^ final  decree'  in  this  strict  and  technical  sense,  but  has 
given  to  them  a  more  liberal,  and,  as  we  think,  a  more  reasonable  construction. 
and  one  more  consonant  to  the  intention  of  the  legislature."  In  the  case  of 
Ray  V.  Law,  3  Cranch,  179,  and  Whiting  v.  Bank  of  the  United  States,  13  Pet., 
15,  this  court  has  decided  that  a  decree  for  the  sale  of  mortgaged  premises  is  a 
final  decree  from  which  an  appeal  lies.  The  court  rested  their  decision  on  the 
ground  that  when  the  mortgage  was  foreclosed  and  a  sale  ordered,  the  merits 
of  the  controversy  were  finally  settled,  and  the  subsequent  proceedings  were 
simply  a  means  of  executing  the  decree.  But  in  denial  of  the  right  of 
appeal,  it  is  said  that  a  cross-bill  filed  by  leave  of  the  court  is  undetermined. 
This  cause  was  heard  and  determined  on  the  pleadings  then  existing,  and  no 
cross-bill  was  pending,  although  the  litigation  had  been  protracted  beyond  two 
years.  It  is  true  that  the  court,  on  the  7th  day  of  January,  1862,  and  before 
the  decree  was  passed,  gave  leave  to  the  "  defendants  Sebre,  Howard,  Graham 
and  Scott,  the  Milwaukee  &  Minnesota  Railroad  Company,  and  any  other  de- 
fendants who  have  liens  subsequent  to  those  claimed  by  Selah  Chamberlain,  to 
file  a  cross-bill  against  Chamberlain,  contesting  the  liens  under  the  lease  or  as- 
signment or  judgment  claimed  by  him  in  his  answer,  provided  said  cross- bill 
should  be  filed  by  ;he  1st  of  February,  1862." 

The  bill  was  filed  on  the  1st  of  February,  after  the  decree  of  foreclosure  was 
made  and  sale  of  the  premises  was  ordered,  and  Bronson  and  Soutter  were 
made  parties,  although  there  was  no  order  of  the  court  permitting  it  to  be  done, 
and  process  Avas  regularly  issued  and  served  on  them.    It  is  an  independent 
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proceeding,  instituted  by  certain  lien  creditors  of  the  road,  who  were  defend- 
ants in  the  original  suit,  seeking  to  invalidate  a  prior  lien  set  up  by  Chamber- 
lain, another  defendant,  in  his  answer.  It  can  affect  in  no  wise  the  right  of 
Bronson  and  Soutter  to  foreclose  their  mortgage,  and  has  no  bearing  on  the  legit- 
imate questions  presented  for  the  consideration  of  the  court  in  the  bill  filed  by 
them  for  that  purpose.  Such  must  have  been  the  view  entertained  by  the 
judge  of  the  district  court,  for  we  cannot  suppose  that  he  intended  to  embar- 
rass the  parties  to  the  original  suit,  after  it  was  ended,  by  allowing  the  defend- 
ants to  that  suit  to  litigate  their  own  claims  to  the  injury  of  the  original 
complainants.  It  is  proper  to  say  that  we  do  not  approve  of  the  practice  of 
filing  a  cross-bill  after  the  original  suit  has  been  beard  and  its  merits  passed  on. 
If  any  of  the  defendants  in  this  suit  wished  to  have  the  equities  between  them* 
selves  settled  without  instituting  an  original  suit  for  that  purpose,  they  should 
have  applied  to  the  court  at  an  earlier  stage  of  the  litigation,  and  not  waited 
until  the  pleadings  were  perfected,  proofs  taken,  and  the  cause,  after  two  years 
of  delay,  ready  for  hearing.     The  motion  is  overruled. 

BRONSON  V.  LA  CROSSE  &  MILWAUKEE  RAILROAD  COMPANY. 
(2  Wallace,  283-312.    1868.) 

Statement  of  Facts. —  This  was  a  suit  by  Bronson  and  Soutter  in  ttie  circuit 
court  for  the  district  of  Wisconsin,  to  foreclose  a  mortgage  given  to  secure  the 
bonds  of  the  company  to  the  amount  of  $1,000,000.  The  Milwaukee  &  Min- 
nesota Kailroad  Company,  which  had  previously  purchased  the  e(juity  of  re- 
demption of  this  road  at  a  sale  under  a  third  mortgage,  was  made  a  party 
defendant,  but  made  no  defense.  Two  of  the  stockholders  of  this  company, 
Bockwell  and  Fleming,  asked  and  obtained  leave  to  file  their  answers  for  the 
company,  upon  the  ground  that  the  president  of  the  company  declined  to  make 
any  defense.  The  defendants,  Bockwell  and  Fleming,  who  claimed  under  the 
third  mortgage,  alleged  that  the  bonds  secured  by  the  prior  mortgage  had 
been  conveyed  to  complainants  without  consideration;  also  that  the  foreclosure 
was  collusive  as  between  the  railroad  company  and  its  lessee^  Chamberlain, 
who  fraudulently  and  coUusively  refused  to  apply  the  earnings  of  the  road  to 
the  payment  of  interest  on  the  bonds.  Certain  judgment  creditors  were  also 
made  defendants,  their  judgments  having  been  obtained  since  the  execution 
of  the  mortgage. 

§  1460*  When  a  defendant  corporation  refuses  to  appear  and  defend^  equity 
may  permit  a  stockholder  to  answer  and  defend  as  to  his  own  interest. 

Opinion  by  Me.  Justice  Nelson. 

As  the  two  stockholders  (Rockwell  and  Fleming),  though  not  made  defend- 
ants by  the  bill,  were  permitted,  by  leave  of  the  court,  to  appear  and  put  in 
answers  in  the  name  of  the  Milwaukee  &  Minnesota  Company,  it  is  material 
to  inquire  into  the  effect  to  bo  given  to  them.  That  they  cannot  be  r^;arded 
as  the  answers  of  the  corporate  body  is  manifest,  as  a  corporation  must  appear 
and  answer  to  the  bill,  not  under  oath,  but  under  its  common  seal.  And  an 
omission  thus  to  appear  and  answer  according  to  the  rules  and  practice  of  the 
court,  entitle  the  complainants  to  enter  an  order  that  the  bill  be  taken  pro 
confesso.  A  further  objection  to  the  practice  of  permitting  a  party  to  appear 
and  answer  in  the  name  of  the  corporation  is  the  inequality  that  would  exisc 
between  the  parties  to  the  litigation.  The  corporation  not  being  before  the 
court,  it  would  not  be  bound  by  any  order  or  decree  rendered  against  it,  no: 
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by  any  admissions  made  in  the  answer  or  stipulations  that  might  be  entered 
into  by  the  parties  or  their  counsel.  It  is  thus  apparent,  that,  while  the  name 
of  the  corporation  is  thus  used  as  a  real  party  in  the  litigation  so  far  as  the 
rights  and  interests  of  the  complainants  are  concerned,  it  is  an  unreal  and  ficti- 
tious party  so  far  as  respects  any  obligation  or  responsibility  on  the  part  of  the 
respondents. 

'  It  is  insisted,  however,  that  the  directors  of  this  company  refused  to  appear 
and  defend  the  bill  filed  against  them,  and  for  the  fraudulent  purpose  of  sacri- 
ficing the  interests  of  the  stockholders;  and,  hence,  the  necessity,  as  well 
as  the  propriety  and  justice,  of  permitting  the  defense  by  a  stockholder  in 
their  name.  Undoubtedly,  in  the  case  supposed,  it  would  be  a  reproach  to  the 
law,  and  especially  in  a  court  of  equity,  if  the  stockholders  were  remediless. 
Bat  in  such  a  case,  the  court  in  its  discretion  will  permit  a  stockholder  to  be- 
come a  party  defendant,  for  the  purpose  of  protecting  his  own  interests  against 
unfounded  or  illegal  claims  against  the  company;  and  he  will  also  be  permitted 
to  appear  on  behalf  of  other  stockholders  who  may  desire  to  join  him  in  the 
defense.  But  this  defense  is  independent  of  the  company  and  of  its  directors,  and 
the  stockholder  becomes  a  real  and  substantial  party  to  the  extent  of  his  own 
interests  and  of  those  who  may  join  him,  and  against  whom  any  proceeding, 
order  or  decree  of  the  court  in  the  cause  is  binding,  and  may  be  enforced. 
It  is  true,  the  remedy  is  an  extreme  one,  and  should  be  admitted  by  the  court 
with  hesitation  and  caution ;  but  it  grows  out  of  the  necessity  of  the  case  and 
for  the  sake  of  justice,  and  may  be  tbe  only  remedy  to  prevent  a  flagrant 
wrong.  A  complainant,  if  he  chooses,  may  compel  a  corporation  to  appear 
and  answer  by  a  writ  of  distringas;  or  he  may  join  with  the  corporation,  a 
director  or  officer,  if  he  desires  a  discovery  under  oath.  But  we  are  not  aware 
of  any  other  except  a  complainant  who  can  compel  an  appearance  or  answer. 
Now,  although  the  appearance  and  answers  of  tbe  stockholders  (Rockwell  and 
Fleming)  were  irregularly  allowed  by  the  court,  as  each  was  permitted  to 
appear  and  answer  in  the  name  of  the  company,  yet,  a§  the  defense  set  up  is 
doubtless  the  same  as  that  which  they  would  have  relied  on  if  they  had  been 
admitted  simply  as  stockholders,  we  are  inclined  to  regard  the  answers  the 
same  as  if  put  in  by  them  in  that  character,  in  the  further  views  we  shall  take 
of  tbe  case.    Each  one  swore  to  the  truth  of  his  answer  in  the  usual  way. 

§  1461.  A  crosB-hUl  JUed  without  leave  will  not  he  considered  by  the  court 

Before  we  enter  upon  an  examination  of  the  merits  of  the  case,  it  will  be 
proper  to  dispose  of  the  cross-bill  filed  by  Fleming  against  the  complainant 
This  bill  was  filed  in  the  name  of  the  company  alone,  signed  by  their  solicitors 
and  counsel.  The  name  of  Fleming  does,  not  appear.  And  in  addition  to  this,  it 
appears  that  Fleming,  in  his  petition  for  leave  to  appear  and  answer  the  bill  in 
the  name  of  the  company,  also  asked  leave  to  file  a  cross-bill.  Leave  was 
granted  to  put  in  the  answer,  but  not  to  file  the  bill.  The  filing  of  it  snbse- 
qaently,  therefore,  was  an  irregularity  for  which  the  court  below  very  properly 
afterwards  set  it  aside.  The  cross-bill,  so  much  spoken  of  in  the  argument,  is 
thus  out  of  the  case.  In  this  connection  we  may  as  well  refer  to  the  answers 
of  the  judgment  creditors,  who  were  made  parties  defendant  to  the  bill  of 
complaint. 

§  1462.  Judgmente  obtained  attbeequent  to  a  mortgage  are  cut  off  by  its  fore- 
dosnre. 

Sebre  Howard  recovered  a  judgment  in  the  United  States  district  court, 
on  the  28th  November,  1859,  against  the  La  Crosse  &  Milwaukee  Bailroad 
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Company,  for  the  sum  of  $16,379.86;  and  Graham  &  Scott,  a  judgment  in  a 
state  court  of  Wisconsin,  on  tbe  25th  November,  1858,  against  the  same  com- 
pany for  the  sum  of  $29t820.7l ;  and  another  judgment  in  the  same  court  on 
the  2l8t  September,  1858,  for  the  sum  of  $11,188.15;  and  also  a  judgment 
against  the  same  company,  in  the  United  States  district  court,  on  the  11th 
January,  18G0,  for  the  sum  of  $44,413.18.  This  latter  judgment  appears  from 
the  answer,  as  we  understand  it,  to  hare  been  founded  on  the  two  previous 
judgments  in  the  state  court.  Now,  it  appears  that  each  of  these  judgments 
were  recovered  after  tbe  date  of  the  third  mortgage  of  the  La  Crosse  &  Mil- 
waukee Company,  upon  the  foreclosure  of  which  the  Milwaukee  &  Minnesota 
Company  was  formed.  The  liens  of  these  judgments  were  subsequent  to  this 
mortgage,  and  were  cut  off  by  its  foreclosure.  Indeed,  the  judgment  of  How- 
ard, of  November,  1858,  and  the  last  judgment  of  Graham  &  Scott,  which  was 
recovered  in  i860,  never  were  liens  upon  any  interest  in  the  road  of  the  La 
Crosse  &  Milwaukee  Company,  the  defendants  in  the  judgments,  as  the  equity 
of  redemption  had  already  passed  to  the  purchaser  under  the  sale  to  Barnes  ia 
the  foreclosure  of  the  third  mortgage,  and  afterwards  became  vested  in  the 
Milwaukee  &  Minnesota  Company.  These  judgment  creditors,  therefore^ 
according  to  their  answers,  have  no  interest  in  tbe  subject-matter  of  this  litiga- 
tion. We  may  add  that,  as  replications  were  filed  to  the  answers,  the  proof  of 
these  judgments  should  have  been  produced  at  the  hearing.  But  the  only 
proof  of  them  that  we  have  found  in  the  record  is  in  a  list  of  judgments 
annexed  to  tbe  report  of  the  master.  They  were  material,  and  were  put  in 
issue  by  the  replication. 

'these  answers  of  the  judgment  creditors  being  thus  disposed  of,  tbe  issues 
in  the  case  are  brought  down  to  those  raised  by  the  answers  of  Bockwell  and 
I^leming,  in  the  name  of  the  Milwaukee  &  Minnesota  Company,  which  we  have 
agreed  to  consider  rather  by  indulgence  than  as  matter  of  strict  right,  as  the 
answers  of  the  individual  stockholders.  And  this  brings  us  to  an  examination 
of  what  may  be  called  the  merits  of  the  ease. 

§  1 463.  Mortgagee  has  no  interest  in  earnings  of  railroad  until  filing  of  till 
for  foreclosure  and  appointment  of  receiver,. 

Before  we  take  up  the  questions  presented  by  these  answers  to  the  bill  which 
bear  upon  the  merits,  it  will  be  proper  to  refer  to  some  matters  there  presented^ 
and  very  much  discussed  on  the  argument^  which,  in  our  judgment,  should  be 
laid  entirely  out  of  the  case,  as  tending  only  to  confuse  and  embarrass  the  real 
questions  involved.  We  refer  to  those  parts  of  the  answers  which  relate  to 
the  dealings  between  the  La  Crosse  &  Milwaukee  Company  and  Chamberlain, 
in  which  the  complainants  in  this  suit  were  not  concerned,  and  with  which  they 
had  no  connection,  as,  for  instance^  the  lease  of  the  road  to  Cbamberlain,  and 
the  allegation  of  fraud  against  him  and  against  the  company  in  conducting  tbe 
business  of  running  the  road  under  this  lease.  Also,  in  respect  to  other  con- 
tracts between  these  parties  in  relation  to  the  indebtedness  of  the  company  to 
Chamberlain,  and  to  the  building  and  completion  of  unfinished  portions  of  tbe 
road,  and  equipping  it  with  the  rolling  stock  for  use.  These  relate  to  the  deat 
ing  of  the  mortgagor,  the  La  Crosse  &  Milwaukee  Company,  with  a  third  person, 
over  which  the  complainants,  as  mortgagees,  had  no  control,  and  for  which 
they  were  not  responsible.  These  dealings  were  subsequent  to  the  execution 
and  lien  of  the  mortgage,  and  could  not  affect  prejudicially  the  rights  of  the 
mortgagees.    They  had  no  ilaterest  in  the  earnings  of  the  road^  or  concern  in 
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the  appropriation  of  them,  until  the  filing  of  the  bill  and  the  appointment  of 
a  receiver. 

§  1464*  The  defense  in  the  afiswerj  that  the  bonds  secured  hy  prior  mortgoffs 
lifers  negotiated  without  consideration^  not  sustained. 

The  only  matters,  tiierefore,  set  forth  in  these  answers  and  in  the  proof?^ 
which  have  any  bearing  on  the  merits,  are:  1«  The  allegation  that  Gliamber- 
lim  received  from  the  La  Crosse  &  Milwaukee  Company  two  hundred  of  the 
bonds    secured   by  this  mortgage  fraudulently  and  without    consideration. 

2.  That  S.  R.  Foster  received  one  hundred  of  the  bonds  in  the  same  way. 

3.  That  J.  T.  Soutter,  one  of  the  trustees,  received  fifty-five  of  them,  and  re* 
f dsed  to  deliver  them  to  the  company.  4.  That  Greene  C.  Bronson,  the  other 
trustee,  received  fifteen  for  the  stock  of  the  company.  5.  That  Prentiss  Dow, 
an  officer  of  the  company,  received  fourteen  for  less  than  $1,000.  And  6.  That 
Chamberlain,  who  had  covenanted  in  the  lease  of  the  road  from  the  company^ 
to  apply  the  proceeds  derived  from  the  use  of  it  to  the  payment  of  the  interest 
accruing  on  the  bonds,  withheld  the  payment  in  pursuance  of  a  fraudulent  ar* 
rangement  with  the  trustees,  or  with  their  agents,  for  the  purpose  of  bringing 
about  a  foreclosure  of  the  mortgage^  that  he  might  be  enabled  to  purchase  tho 
road. 

These  are  the  allegations  that  bear  upon  the  merits  of  the  controversy,  and 
deserve  to  be  considered.  We  shall  not,  however,  incumber  this  opinion  with 
any  very  detailed  explanation  of  them,  but  shall  briefly  refer  to  the  proofs  re* 
lating  to  each  of  these  charges. 

1.  As  to  Chamberlain.  It  appears  that  he  held  a  large  claim  for  damages 
against  the  company,  on  account  of  their  failure  to  fulfil  contracts  made  with 
him  to  build  the  western  division  of  the  road.  The  work  on  the  road  was  sus- 
pended by  reason  of  this  failure.  And  in  the  fall  of  1857,  upon  the  issue  of 
the  bonds  of  the  company,  under  this  second  mortgage,  au  arrangement  was 
entered  into  by  the  company,  by  which  he  received  these  two  hundred  bondSi 
at  fifty  cents  on  the  dollar,  towards  payment  of  this  claim. 

2.  AstoS.  li.  FtnUer.  He  had  loaned  the  company  over  $160,000  and  had 
taken  their  bonds  as  security,  and,  among  others,  the  one  hundred  in  question. 
It  appears  that,  at  a  meeting  of  the  board  of  directors,  24tb  May,  1858,  the 
matter  between  them  was  adjusted  by  delivery  of  forty  land-grant  bonds  to 
Foster. 

S.  As  to  T.  J.  Soutter.  The  fifty*five  bonds  in  controversy  between  him  and 
the  company  were  settled,  as  appears  by  a  receipt  of  their  chairman  and  vice- 
president,  on  14th  September,  1858,  by  the  delivery  of  other  bonds  to  the 
company. 

4.  As  to  O.  C.  Bronson.  He  had  purchased  $15,000  of  stock,  one  hundred 
and  fifty  shares,  from  the  company,  in  the  spring  of  1857,  and  paid  eighty 
cents  cash  on  the  dollar,  the  president  at  the  time  agreeing  that  the  company 
woold  repurchase  it  at  the  same  rate  at  any  time  thereafter  if  he  should  wish 
to  sarrender  it  back.  The  company  was  doubtless  pressed  for  money  at  the 
time.  At  a  meeting  of  the  board  of  directors  on  the  2d  of  September,  1858, 
It  was  resolved  that  it  would  take  into  consideration  the  stock  theretofore  pur- 
chased by  Judge  Bronson,  as  he  rendered  many  services  to  the  company  for 
which  he  had  received  no  compensation ;  and  afterwards,  in  September  of  the 
same  year,  it  appears  that  the  president  of  the  company,  who  had  induced  him 
to  porcbase  the  stock,  received  it  back  and  delivered  to  him  the  fifteen  bonds 

in  qoestioD.    The  troth  of  the  case,  therefore,  is,  that  instead  of  receiving  from 
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the  company  the  money  he  had  advanced  for  the  stock,  according  to  their 
agreement,  ho  received  in  place  of  it  only  bonds  of  the  company  of  less  than 
half  the  valae;  and,  as  it  appears,  nothing  for  his  legal  advice  and  services. 

5.  As  to  Prentiss  Dow.  It  appears  that  but  thirteen  bonds  had  been  re- 
ceived by  him,  and  for  which  he  paid  the  company,  at  the  time,  $11,400  ia 
cash,  stock  and  other  bonds,  and  was  afterw&rds  engaged  in  its  service  as 
agent,  settling  claims  against  the  company. 

In  this  connection,  it  is  proper  to  refer  to  the  terms  as  pnblished  in  a  circular 
by  the  La  Crosse  &  Milwaukee  Company,  and  under  which  these  bonds  were 
nagotiated  and  put  into  circulation.  This  paper  is  dated  August  10, 1857.  The 
company  state  that  the  importanceof  completing  the  road  this  season  to  the  jano- 
tion  of  the  western  division  (sixty  miles  from  Portage),  by  which  they  would  not 
only  control  the  coming  winter's  travel  of  the  Upp)er  Mississippi, but  receive  over 
three  hundred  thousand  acres  of  the  land  grants,  have  determined  the  board  of 
directors  to  place  before  the  stock  and  bondholders  extraordinary  inducements 
to  furnish  the  means;  that  the  sum  of  $400,000  would  be  required.  To  obtain 
this  sum,  the  company  now  offers  the  holders  of  its  stock  and  of  unsecured 
bonds,  a  new  issue  of  one  million  of  eight  per  cent,  bonds,  etc.  The  terms  pro- 
posed are  to  receive  in  payment  for  a  bond  of  $1,000,  $400  in  cash,  and  the 
like  sum  in  the  stock  or  unsecured  bonds  of  the  company.  It  was  upon  these 
terms  that  the  directors  went  into  the  market  in  the  city  of  New  York  and 
elsewhere  for  the  purpose  of  negotiating  the  bonds  which  now  constitute  the 
subject  of  litigation. 

§  1465.  The  defense  in  the  answer  as  to  collusive  agreement  to  foredose  not 
sustained. 

6.  As  to  the  cJiarge  of  collusion  of  the  complainants  with  Chamberlain  in  the 
proceedings  to  foreclose  the  mortgage.  This  allegation  is  founded  upon*an  agree- 
ment entered  into  with  Chamberlain  on  the  13th  of  November,  1859.  At  the 
time  of  this  agreement  he  was  in  possession  of  the  road  and  in  the  receipt  of 
its  earnings,  and  the  obvious  object  of  it,  on  the  part  of  the  trustees,  was  to 
procure  the  control  of  the  net  proceeds  of  its  earnings,  pending  the  proceed- 
ings of  foreclosure.  For  this  purpose.  Chamberlain  agreed  to  deposit  the  whole 
of  the  earnings  with  the  agent  of  the  trustees  from  day  to  day;  and  the  trust- 
ees, on  their  part,  agreed  to  appropriate  them  to  the  objects  and  uses  provided 
for  in  the  lease,  as  the  exigencies  and  proper  working  of  the  road  might  re- 
quire. The  trustees,  in  order  to  secure  the  fidelity  of  the  officers  and  agents 
of  Chamberlain  connected  with  the  earnings  of  the  road  and  the  receipt  of  its 
revenues,  stipulated  for  a  supervision  and  control  over  these  persons  and  for  the 
discbarge  of  any  of  them  from  the  service  in  case  of  a  dereliction  of  dutj. 
They  provided,  also,  for  access  to  the  books  and  papers  relating  to  the  revenues, 
management  and  running  of  the  road;  also,  for  the  appointment  of  a  receiver 
in  case  of  the  non-fulfilment  of  the  agreement  on  the  part  of  Chamberlain. 
These  provisions  were  very  important,  as  the  revenues  of  the  road,  according 
to  the  terms  of  the  lease,  after  covering  running  expenses  and  paying  the  in- 
terest on  prior  incumbrances,  were  to  be  applied  to  the  discharge  of  the  interest 
on  these  second  mortgage  bonds.  The  interest  then  due  on  them  amounted  to 
$40,000.  It  was  also  agreed  that  the  proceedings  of  foreclosure  should  be  con- 
ducted amicably ;  that  is,  no  unreasonable  opposition  should  be  made  to  them 
by  Chamberlain.  It  was  further  agreed  that  the  sale  should  be  made,  if  prao- 
ticable,  subject  to  the  lease  of  Chamberlain,  and  that  no  opposition  should  be 
made  to  his  purchase  of  the  road  at  the  sale  under  the  foreclosure;  but  the 
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trustees  expressly  reserved  the  right  to  bid  at  the  sale  for  the  protection  of  the 
bondholders.  The  trustees  also  agreed  that  in  case  Chamberlain  should  be- 
come the  purchaser,  they  would  extend  a  credit  of  nine  and  twenty-four 
months  upon  so  much  of  the  interest  as  had  become  due. 

It  is  supposed  that  the  arrangement  was  entered  into  for  the  fraudulent  pur- 
pose of  enabling  Chamberlain  to  purchase  the  road  at  the  foreclosure  sale,  and 
thereby  cut  off  subsequent  incumbrances,  and  especially  the  rights  and  inter- 
ests of  the  Milwaukee  &  Minnesota  Company,  formed  under  the  third  mort- 
gage. But  there  is  no  evidence  of  this  charge  in  the  proofs,  nor  even  of  any 
previous  dealings  between  the  parties  tending  to  this  conclusion.  They  came 
together  for  the  first  time  after  the  trustees  had  determined  to  foreclose  the 
mortgage  for  default  in  the  payment  of  interest,  and  finding  Chamberlain  in 
the  possession  of  the  road,  and  refusing  to  deliver  it  over  to  the  trustees,  as 
provided  for  in  the  mortgage,  but,  on  the  contrary,  insisting  upon  his  right  to 
run  the  same  pending  the  legal  proceedings,  it  is  not  strange  that  the  trustees 
should  have  endeavored  to  arrange  with  him  for  a  supervision  and  control,  in 
the  mean  time,  over  the  earnings  and  management  of  the  road,  and  that  he 
should  forbear  any  unreasonable  opposition  to  the  foreclosure  suit.  And  as  to 
the  provision  relating  to  the  purchase  in  case  of  a  sale,  there  is  nothing  in  it 
interfering  with  any  rights  that  belonged  to  the  trustees,  or  to  the  prejudice  of 
third  parties,  the  judgment  creditors,  or  company  formed  under  the  third 
mortgage.  In  a  word,  the  arrangement  was  highly  beneficial  to  the  bond- 
holders represented  by  the  trustees,  and  prejudicial  to  no  one  concerned  in  the 
foreclosure  suit. 

We  shall  not,  however,  dwell  longer  on  this  branch  of  the  case;  indeed,  much 
that  we  have  thus  far  said  has  been  rather  by  way  of  explanation,  and  for  the 
purpose  of  clearing  it  of  matters  and  issues  that  do  not  belong  to  it,  and  have 
served  only  to  confuse  and  embarrass  its  consideration.  In  view  of  this  object 
and  purpose,  we  have  referred  to  the  two  answers  of  the  stockholders.  Bock- 
well  and  Fleming,  and  have  endeavored  to  separate  the  irrelevant  matter  from 
that  which  bore  upon  the  merits,  so  as  to  confine  the  examination  to  the  latter, 
namely,  to  the  charges  against  the  validity  of  the  bonds  impeached,  of  the 
namber  of  some  three  hundred  and  eighty,  in  the  hands,  or  which  passed  into 
the  bands,  of  several  individuals  named,  and  have  shown,  as  we  think,  by  a 
reference  to  the  proofs,  that  these  charga^i  are  not  well  founded.  The  general 
and  sweeping  allegations  against  the  other  portion  of  the  bonds,  without  speci- 
fication or  identity,  we  have  not  specially  noticed.  These  charges  are  too  gen- 
eral to  be  entitled  to  consideration,  and  the  proofs  relied  on  are  as  general  and 
indefinite  as  the  allegations.  We  have  also  shown  that  the  judgment  credit- 
ors who  appeared  and  answered  have  no  interest  in  the  matters  in  controversy  j 
and,  lastly,  that  the  charges  of  a  fraudulent  collusion  between  the  trustees  and 
Chamberlain  rest  upon  suspicion  instead  of  upon  proofs. 

§  1466.  Bonds  secured  by  prior  mortgage^  that  have  been  negotiated^  shoiUd 
he  paid  in  full  as  against  junior  mortgage  bonds. 

We  now  come  to  a  branch  of  the  case  which  presents  a  more  conclusive  an- 
swer to  all  the  charges,  whether  in  allegations  or  in  proofs  of  the  respondents, 
and  overrides  all  other  views  that  may  or  can  be  taken  of  them.  As  we 
have  seen,  this  third  mortgage,  under  which  the  Milwaukee  &  Minnesota  Com- 
pany was  formed,  was  executed  and  delivered  to  Barnes,  the  trustee,  on  the 
22d  June,  1858,  to  secure  the  payment  of  an  issue  of  $2,000,000  in  bonds,  and 
a  8ap[.leJient  to  this  mortgage  was  executed  to  the  same  trusteci  on  the  11th 
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August  following.  These  two  mortgages,  or  rather  one  in  two  parts,  were,  in 
express  terms,  made  auhject^  among  other  incumhranoes  mentioned,  to  the  hrmds 
secured  by  a  second  mortgage  on  the  eastern  division  of  the  road^  to  the  amount 
of  $1,000,000.  Again,  the  bonds  issued  under  this  third  mortgage,  one  of 
whiob  is  in  the  proofs,  have  an  indorsement  on  the  back,  as  follows:  ^^ State  of 
Wisconsin^  La  Crosse  <Sb  Milwaukee  Railroad  Company,  third  mortgage  sinking 
fund  bond,  seven  per  cent,,  etc.,^^  subject,  among  other  things,  "  <d  a  second 
mortgage  on  the  same  line  of  road  of  $1,000,000." 

At  the  time  this  third  mortgage  was  executed  and  thus  made  subject  to  the 
second  mortgage  bonds,  all  these  bonds  had  been  negotiated  by  the  company, 
and  were  in  circulation  in  the  business  community.  They  were  ail  negoiiated 
in  the  months  of  September,  October,  November  and  December,  1S5T.  This, 
the  company,  of  course,  well  knew  at  the  time  of  the  execution  of  the  third 
mortgage,  and  knew,  also,  of  the  circumstances  attending  the  negotiation  ot 
them.  They  had  received  and  were  in  the  enjoyment  of  the  avails  of  them, 
and  with  this  knowledge,  and  under  these  circumstances,  the  third  mortgage, 
and  the  bonds  issued  under  it,  were  made  in  express  terms  subject  to  the  pay- 
ment and  satisfaction  of  the  bonds  issued  under  the  second.  All  persons,  there- 
fore, taking  these  third  mortgage  bonds,  or  coming  in  under  the  mortgage,  took 
them  and  came  in  with  a  full  knowledge  that  the  mortgagor  had  made  the  secu- 
rity subject  to  the  prior  lien  and  indebtedness.  Even  if  there  bad  been  any  valid 
objection  to  these  bonds  under  the  second  mortgage,  it  was  competent  for  the 
obligor  to  waive  them,  and  no  better  proof  could  be  furnished  of  the  waiver 
than  the  acknowledgment  of  the  full  indebtedness,  by  making  the  subsequent 
security  subject  to  it.  This  was  a  question  that  belonged  to  the  obligor  to  de- 
termine for  himself  when  giving  the  third  mortgage;  but,  besides  this,  what 
right  have  those  coming  in  under  it  to  complain?  They  come  in  with  fall 
notice  of  the  acknowledgment  of  the  indebtedness  and  previous  lien;  and, 
especially,  what  right  have  the  Milwaukee  &  Minnesota  Company  to  complain, 
who  purchased  the  equity  of  redemption  through  Barnes,  their  agent,  subject 
to  the  previous  incumbrances  of  $1,000,000.  They  have  the  benefit  of  that 
incumbrance  by  an  abatement  of  that  amount  in  the  price  of  the  purchase. 

Without  pursuing  the  case  further,  we  are  satisfied  the  decree  of  the  court 
below,  reducing  the  indebtedness  of  the  La  Crosse  &  Milwaukee  Company  to 
the  bondholders,  is  erroneous,  and  that  the  decision  should  have  been  for  the 
full  amount  of  $1,000,000,  and  interest. 

We  shall  therefore  reverse  the  decree  and  remit  the  cause  to  the  circuit  court 
of  the  United  States  for  the  district  of  Wisconsin,  with  directions  to  enter  a  de- 
cree for  all  the  interest  due  and  secured  by  the  mortgage,  with  costs;  that  the 
court  ascertain  the  amount  of  moneys  in  the  hands  of  the  receiver  or  receivers 
from  the  earnings  of  the  road  covered  by  the  mortgage,  which  may  be  applicable 
to  the  discharge  of  the  interest,  and  apply  it  to  the  same ;  and  that  if  the  moneys 
thus  applied  are  not  sufficient  to  discharge  the  interest  due  on  the  1st  day  of 
March,  1864,  then  to  ascertain  the  balance  remaining  due  at  that  date,  and  in 
case  such  balance  is  not  paid  within  one  year  from  the  date  of  the  order  of  the 
court  ascertaining  it,  then  an  order  shall  be  entered  directing  a  sale  of  the 
mortgaged  premises,  under  the  direction  of  the  court,  and  on  bringing  the  pro- 
ceeds into  court,  they  shall  be  applied  to  the  payment  of  the  balance  of  inter- 
est; and  if  they  exceed  such  balance,  shall  be  applied  to  the  future  accruing 
interest  down  to  the  sale;  and  if  they  exceed  that,  to  the  principal  of  the 
bonds,  in  case  the  bondholders  assent,  or  pro  rata  to  those  who  may  assent^  and 
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any  renuuning  balance  of  the  proceeds  to  be  invested,  under  the  direction  of 
the  court,  for  the  payment  of  future  accruing  interest,  and  ultimately  the  prin- 
cipal. And  further,  that  in  case  the  interest  upon  the  bonds  is  paid  without  a 
sale,  the  decree  shall  remain  as  security  for  subsequent  accruing  interest,  and 
ultimately  for  the  principal.  And  further,  that  the  court  may  pay  out  of 
moneys  in  the  hands  of  the  receiver,  or  out  of  the  proceeds,  the  taxed  costs  of 
the  trustees  in  the  proceedings  for  the  foreclosure  of  the  mortgage,  not  taxed 
and  received  from  the  defendants  in  those  proceedings,  and  also  such  counsel 
fees  in  behalf  of  the  trustees  as  to  the  court,  in  its  discretion,  may  seem  right 
to  allonr. 

Deeree  accordingly. 

BAILROAD  CX)MPANI£:S  u  CHAHBEBliAIX. 
(6  Wallace,  746-700.    1867.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Wisconsin. 

Statement  of  Facts. — There  was  a  bill  filed  by  the  Milwaukee  &  Minnesota 
Railroad  Company  to  set  aside  a  lease  made  by  the  La  Crosse  &  MilwaukeQ 
Railroad  Company  to  Chamberlain,  and  also  a  judgment  in  his  favor  confes8e4 
by  that  company.  The  St.  Paul  Company  was  admitted  as  defendant  asf  it  ba4 
become  the  owner  of  the  lease  an4  judgment.  The  St.  Paul  Company  filed  n 
cross-bill  against  the  Milwaukee,  etc..  Railroad  Company  and  Chamberlain,  set- 
ting up  the  lease  and  judgments,  and  praying  that  the  latter  might  be  declared  i|^ 
valid  lien  and  be  enforced  accordingly.  The  court  dismissed  both  bills,  the  fir^li 
on  the  merits,  the  second  because  the  parties  were  both  residents  of  Wisconsin* 

§  1467.  A  security  may  he  enforcect  upon  a  cross-bill  jUed  by  the  defendo^nU 

Opinion  by  Me.  Justice  Nelson. 

We  think  that  the  court  erred  in  dismissing  the  cross-bill.  It  was  filed  for 
the  purpose  of  enforcing  the  judgment  which  was  in  the  circuit  court,  an4 
could  be  filed  in  no  other  court,  and  was  but  ancillary  to  and  dependent  upon 
the  original  suit  —  an  appropriate  proceeding  for  the  purpose  of  obtaiuing  satis- 
faction. The  lease  was  in  the  nature  of  a  mortgage,  and  held  only  as  collateral 
security,  and  followed  the  judgment.  Freeman  v,  Howe,  24  How.,  451.  ThQ 
decree  in  the  first  suit  must  be  affirmed,  and  that  in  the  second  reversed,  and 
the  cause  remitted  to  the  court  below  to  enter  a  decree  in  conformity  with  thi9 
opinion. 

FARMERS'  LOAN  &  TBUST  COMPANY  v.  GREEN  BAY  &  MINNESOTA  RAILROAD 

COMPANY. 

(Circuit  Court  for  Wisconsin:  6  Federal  Reporter*  100-118.    1881.) 

Opinion  by  Dteb,  D.  J. 

foATLHENT  OF  Facts. —  Ou  the  23d  day  of  January,  1878,  the  complainant  in 
the  abcive  entitled  cause,  as  trustee  for  bondholders,  filed  a  bill  in  this  court  to 
foreclose  two  mortgages  on  the  railroad  and  property  of  the  defendant  com- 
pany,  given  to  secure  the  payment  of  certain  issues  of  bonds,  amounting  in  the 
aggregate  to  $5,300,000.  On  the  3d  day  of  April,  1879,  a  decree  of  foreclosure 
and  sale  of  the  mortgaged  property  was  entered.  On  the  10th  day  of  January, 
1881,  and  but  a  few  days  before  the  sale  under  the  decree  of  foreclosure  was 
advertised  to  take  place,  Mary  M.  Kelly,  a  holder  of  bonds  secured  by  one  of 
the  mortgages,  filed  a  petition  in  said  cause  praying  leave  to  file  a  bill  of  review 
lor  cenain  alleged  errors  and  irregularities  in  the  foreclosure  proceedings;  and 
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the  question  has  been  raised  by  demurrer  to  the  petition,  and  argued  and  sub- 
mitted, whether  or  not  leave  to  file  such  a  bill  should  be  granted.  The  deter- 
mination of  petitioner's  right  to  file  a  bill  ef  review  involves,  therefore,  a 
consideration  of  the  contents  of  the  petition  in  connection  Avith  such  parts  of 
the  record  in  the  foreclosure  case  as  are  brought  into  controversy  by  the  alle- 
gations of  the  petition. 

As  appears  by  the  foreclosure  decree,  the  original  issue  of  bonds  secured  by 
the  first  mortgage  was  $3,200,000,  and  the  issue  of  bonds  secured  by  the  second 
mortgage  was  $2,100,000.-  The  petitioner  alleges  herself  to  be  the  holder  of 
second  mortgage  bonds  amounting  to  $14,320,  besides  interest.  The  decree 
adjodges  that  ''  of  the  said  second  mortgage  bonds  the  sum  of  $S50,200  was 
issued  in  exchange  for  interest  coupons,  due  upon  said  first  mortgage  bonds, 
and  is,  with  the  interest  due  thereon,  a  lien  under  the  said  first  mortgage,  and 
constitutes  a  part  of  the  debt  secured  thereby ''  and  by  the  decree  it  is  further 
adjudged  and  decreed  "  that  the  entire  amount  of  bonds  secured  by  the  said  first 
mortgage  is  the  sum  of  $4,050,260,  being  the  amount  of  first  mortgage  bonds  of 
$3,200,000,  .  •  .  and  the  said  amount  of  $850,260  of  second  mortgage  bonds 
issued  as  security  for  interest  due  on  said  first  mortgage  bonds.  .  .  •  That 
the  entire  amount  of  bonds  outstanding  and  unpaid,  secured  by  the  said  second 
mortgage,  •  .  is  the  sum  of  $2,100,000,  of  which  amount  the  sum  of 
$850,260  was  issued  to  secure  past-due  interest  coupons  on  said  first  mortgage," 
-  Further  provisions  of  the  decree  important  to  notice  are  that  any  of  the 
bondholders  may  become  purchasers  of  the  mortgaged  property  at  the  fore- 
closure sale;  that  the  sum  of  $25,000  shall  be  paid  in  cash  at  the  time  of  sale, 
and  that  the  purchaser  shall  comply  with  his  bid  on  the  day  of  the  sale;  that 
**  after  the  payment  to  the  marshal  of  the  sum  of  $25,000  in  cash,  of  the  sum 
bid  by  the  purchaser  at  said  sale,  the  marshal  may  receive  from  said  purchaser 
for  the  balance  of  the  sum  bid  at  such  sale,  in  lieu  of  cash,  any  of  the  outr 
standingand  unpaid  bonds  or  coupons  secured  by  the  said  first  mortgage,  at 
stick  percentage  of  the  face  value  thereof  as  this  court  sImU  at  the  approval  of 
said  sale  authorize  and  direct^  Also,  "  that  so  much  of  the  purchase  money 
at  said  sale  as  shall  be  necessary  to  pay  the  costs  of  this  suit  as  taxed,  and  the 
costs  and  expenses  of  said  sale,  and  the  amount  hereby  adjudged  to  be  due  to 
the  said  complainant  and  its  solicitors,  shall  be  paid  in  cash,  and  that  the  re- 
mainder of  said  purchase  money  may  be  paid  in  cash  or  in  said  first  mortgage 
bonds,  or  such  of  said  second  mortgage  bonds  as  are  by  this  decree  held  fobe  se- 
cured  by  said  first  mortgage  in  the  proportion  aforesaid."  ( 

§  1468.  Second  mortgage  bonds  for  unpaid  interest  on  first  m/>rtgage  bonds, 
not  entitled  to  priority  of  payment 

1.  It  is  claimed  by  the  petitioner  that,  in  various  particulars  set  forth  in  her 
petition,  error  and  ambiguity  are  apparent  in  the  decree;  and  one  of  the  alle- 
gations upon  which  this  claim  is  founded  is  that  ^'  it  appears  on  the  face  of  the 
decree  that  a  cash  bid  of  $25,000  is  not  sufficient  to  make  valid  and  effectual 
the  terms  of  the  decree,  in  this:  that  the  said  decree  provides  on  its  face  that 
$850,260  of  the  second  mortgage  bonds  given  in  exchange  for  first  mortgage 
coupons,  with  the  interest  thereon,  shall  be  a  first  lien  and  charge  upon  all  the 
property,  real  and  personal,  by  said  first  mortgage  conveyed,  and  to  satisfy 
said  $850,260,  as  a  first  lien,  a  sum  of  over  $25,000  in  money  should  and  ought 
to  be  directed  to  be  paid."  This  objection  to  the  decree  is  founded  upon  a 
misapprehension  of  its  scope  and  meaning.  The  decree  does  not  give  to  the 
$850,260  a  rank  in  advance  of  the  first  mortgage  bonds.    It  declares  that 
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second  mortgage  bonds  of  that  amount  were  issued  in  exchange  for  interest 
coupons  due  upon  the  first  mortgage  bonds,  and  are,  with  interest,  a  lien  under 
the  first  mortgage^  and  entitled  to  be  proved  under  tliat  mortgage  and  constitute 
a  part  of  the  debt  secured  thereby.  Again,  in  another  part  of  the  decree,  it  is 
declared  that  "the  sum  of  $350,260  was  issued  to  secure  past-due  interest 
con  pons  on  said  first  mortgage,  and  is  secured  by  said  first  mortgage  as  aforesaid ;" 
and,  as  we  have  already  seen,  it  is  further  provided  that  the  purchase  money 
on  the  bid  "  may  be  paid  in  cash  or  in  said  first  mortgage  bond*,  or  such  of  said 
second  mortgage  bonds  as  are  by  this  decree  held  to  be  secured  by  said  first 
mortgage,^'*  It  is  clear,  therefore,  that  the  second  mortgage  bonds  to  the 
amount  of  $850,260  are  simply  placed  on  the  same  footing  as  the  first  mort- 
gage bonds —  not  as  having  a  preference  over  the  latter,  but  as  being  equally 
secured  under  the  first  mortgage  with  the  first  mortgage  bonds.  There  was, 
therefore,  no  greater  or  other  reason  why  the  decree  shouM  provide  for  a  cast 
payment  on  the  bid  of  a  purchaser  sufficient  to  cover  the  $350,260,  than  there 
was  for  a  cash  payment  adequate  to  cover  the  entire  amount  of  the  first  mort- 
gage bonds. 

§  1469.  Row  far  the  court  in  a  foreclosure  decree  is  bound  to  follow  fJie 
terms  of  the  mortgage  as  to  cash  payments. 

2.  The  mortgages  provided  that  in  case  of  default  in  payment  of  either  the 
princip-il  or  interest  due  on  the  bonds  secured  thereby,  and  on  written  request 
of  the  holders  of  a  specified  proportion  of  the  bonds,  the  trustee  might  sell  the 
mortgaged  property;  and  it  was  therein  further  provided  that  "  the  amount  of 
the  bid  or  purchase  money  of  said  sale  may  be  paid  and  satisfied  in  whole  or  in 
part  by  the  outstanding  mortgage  bonds,  or  any  of  them,  issued  hereunder,  and 
the  same  shall  be  taken  and  received  in  whole  or  in  part  payment  and  satisfac- 
tion by  the  party  of  the  second  part,  its  successor  or  successors,  according  to 
their  value,  to  be  ascertained  and  determined  by  the  net  amount  arising  from 
Buch  sale  as  compared  with  the  amount  of  outstanding  bonds  issued  hereunder 
as  aforesaid."  The  decree,  as  we  have  before  observed,  provides  that  after  pay- 
ment of  $25,000  in  cash  of  the  sum  bid  at  the  sale  under  the  decree,  the  pur* 
chaser  may  pay  the  balance  of  his  bid  in  outstanding  bonds  and  coupons, 
secured  by  the  first  mortgage,  "  at  such  percentage  of  the  face  value  thereof  as 
this  coort  shall,  at  the  approval  of  said  sale,  authorize  and  direct."  Now,  it  is 
alleged  in  the  petition  that  the  decree  is  erroneous  in  that  it  does  not  observe 
or  follow  the  terms  of  the  mortgages  as  to  the  receipt  of  bonds  as  part  of  the 
parcbase  price  for  the  property  sold.  The  sale  authorized  in  the  mortgages 
was  one  to  be  made  in  certain  contingencies  by  the  trustee.  It  was  a  sale  to 
be  made  in  accordance  with  the  stipulations  of  the  parties.  The  course  of  pro- 
cedure there  prescribed  was  one  to  be  pursued  in  case  of  a  sale  without  fore- 
closure, and  it  was  competent  and  proper  for  the  parties  to  place  upon  the 
trustee  certain  restrictions,  and  to  define  the  limits  within  which  he  must  act 
in  making  such  a  sale.  But  those  provisions  could  not  bind  the  court  if  fore- 
closure proceedings  should  be  instituted,  and  a  sale  should  be  made  under  its 
direction.  In  such  case  the  sale  would  have  to  be  made  according  to  the  usual 
course  of  practice  in  judicial  proceedings,  and  the  court  would  be  no  more 
bound  to  adopt  the  provisions  of  the  mortgages,  as  to  the  acceptance  from  a 
purchaser  of  bonds  to  apply  on  his  bid,  or  the  proportion  in  which  bonds  should 
be  so  received,  or  the  manner  in  which  their  value  should  be  ascertained,  than 
it  would  be  bound  to  adopt  the  directions  to  the  trustee,  contained  in  the  mort- 
gages, as  to  the  advertisement  of  the  property  for  sale.    As  a  test  of  this  ques- 
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tlon,  suppose  tbe  court,  ignoring  the  provisions  of  the  mortgages  altogether, 
should  order  tbe  property  sold  for  cash,  and  in  no  manner  authorize  tbe  pay- 
ment of  a  bid  in  l)onds,  would  that  be  an  error  of  which  a  bondholder  coald 
complain?  Clearly  not.  Undoubtedly,  the  court  might  adopt,  so  far  as  prac- 
ticable, the  method  of  procedure  pointed  out  in  the  mortgages,  but  it  would 
not  be  error  aflfecting  the  validity  of  the  decree  not  to  do  so,  unless  wrong  and 
injustice  were  apparent  in  the  decree  entered  by  the  court;  and  I  am  unable  to 
pf^rcei  ve  wherein  the  decree  in  the  particular  under  consideration  fails  to  observe 
the  rights  of  all  the  parties. 

§  1470.  Procedure  prescribed  hy  mortgage^  when  not  hinding  on  the  court  in 
foreclosure  proceedinge. 

3.  This  brings  us  to  another  point  urged  against  the  validity  of  the  deoree, 
and  which  in  some  aspects  connects  itself  with  the  question  last  considered. 
It  is  alleged  in  the  petition,  as  one  of  the  grounds  on  which  the  court  shoald 
allow  a  bill  of  review  to  be  filed,  that  the  decree  does  not  establish  tbe  per* 
centage  value  of  the  bonds  or  coupons  secured  by  either  of  the  mortgages; 
that,  in  order  to  secure  just  and  equitable  bidding  at  the  sale,  the  value  of  the 
bonds  should  be  ascertained  by  proof,  on  reference  to  a  master  before  the  sale, 
and  that,  without  such  previous  ascertainment  of  value,  no  bidder  can  know 
what  amount  of  bonds  or  coupons  be  can  pay  on  his  bid.  In  the  first  place,  it 
may  be  remarked  that  the  provision  in  question  in  the  decree  is  similar  to  that 
inserted  in  railroad  mortgage  foreclosure  decrees  in  this  circuit,  as  I  am  ad- 
vised by  the  circuit  judge,  whom,  for  certainty  of  information,  I  have  con- 
sulted on  the  point.  Obviously,  the  value  of  the  bonds  and  coupons  must 
depend  on  the  value  of  the  mortgaged  property,  and  that  value  is  best  ascer- 
tainable by  sale  of  the  property.  I  do  not  see,  therefore,  how  it  would  be 
possible,  or  at  least  practicable,  to  determine  the  value  of  the  bonds,  or  to 
determine  what  percentage  of  value  should  bo  applied  on  the  bid,  before  the 
sale  transpires.  There  may  be  prior  liens  to  be  paid  in  the  sbapQ  of  interven- 
ing claims,  and  I  cannot  perceive  how  a  proper  and  effectual  sale  can  be  made, 
if  bonds  are  to  be  applied  on  the  bid,  unless  the  court  is  permitted  to  fix  the 
rate,  after  the  sale  is  reported,  at  which  bonds  shall  be  received.  And  it  would 
seem  that  an  attempted  ascertainment  of  value  of  the  bonds,  before  the  sale, 
for  the  purpose  of  fixing  the  rate  at  which  they  may  be  applied  on  the  bid, 
would  be  more  likely  to  involve  injustice,  especially  to  small  holders,  than  an 
ascertainment  made  subsequently,  because,  before  sale,  the  only  value  sus- 
ceptible of  proof  might  be  one  merely  nominal,  while  after  the  sale  the  value 
would  be  actually  represented  by  a  realized  price.  In  this  connection  it  is 
urged  that  the  decree  does  not  determine  what  amount  of  bonds  may  be  taken 
to  apply  on  the  bid.  Whether  it  can  be  said,  in  strictness  of  definition,  that 
tbe  sale  authorized  by  the  decree  is  a  cash  sale  or  not,  I  think  it  is  equivalent 
to  that.  The  decree  provides  that  $25,000  in  cash  shall  be  paid  by  the  bidder 
at  the  time  of  th3  sale;  that,  after  such  payment,  the  balance  of  the  bid  mnj/  be 
paid  in  bonds  and  coupons,  or,  as  it  is  expressed  in  another  part  of  the  decree, 
after  the  payment  of  costs,  and  expanses,  etc.,  the  remainder  of  the  purchase 
money  maybe  paid  in  cash  or  in  certain  designated  mortgage  bonds.  Certainly 
the  court  would  have  the  power  to  require  the  entire  amount  of  tbe  bid  to  be 
paid  into  court  in  cash,  and  then  to  apply  the  money  in  payment  of  costs  and 
upon  the  bonds  at  such  a  percentage  as  the  entire  bid  would  pay.  In  that  case 
the  court  would  receive  the  money  and  directly  pay  it  out  again  in  dividends 
on  the  bonds.    In  the  case  contemplated  by  the  decree  the  bonds  are  brought 
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m  as  representing  a  part  of  the  cash  bid,  and  suitable  indorsements  and  cancel- 
lations made,  so  that  the  transaction  is  made  equivalent  to  the  payment  in  cash 
of  the  entire  purchase  money,  and  the  application  of  it  on  the  b :)nd3  in  the 
manner  before  indicated.  Could  the  court  have  foreseen  what  has  occurred 
since  the  entry  of  the  decree,  espacially  in  regard  to  the  presentation  of  inter- 
vening claims,  it  is  probable  that  it  would  have  required,  in  term),  the  pay- 
ment of  a  larger  sum  in  cash  at  the  time  of  the  sale  than  $35,000;  but  I  do 
not  think  that  very  important,  because  the  court  has  the  undoubted  power  to 
require  a  sufficient  sum  to  meet  all  exigencies  to  be  paid  into  court  as  a  condi- 
tion of  confirming  the  sale.  After  careful  consideration  of  the  question,  I  am 
unable  to  perceive  how  injustice  could  result  to  bondholders  from  the  terms  of 
this  decree  in  the  particulars  referred  to.  Every  bondholder  or  other  person 
is  at  liberty  to  bid  at  the  sale.  He  may  bid  what  be  thinks  the  proparty  is 
worth.  He  knows  that  the  price  for  which  the  property  may  be  sold  will  rep- 
resent the  value  of  the  property,  and  will  fix  the  value  of  the  bonds.  He 
knows  that  the  proceeds  of  the  sale  must  bd  used  to  pay  bonds,  and  that  they 
must  be  applied  pro  rata  upon  bonds.  He  knows,  also,  that  the  percantage  so 
to  be  applied  will  depend  upon  the  amount  for  which  the  property  sells  and 
the  amount  of  the  bonds;  and  knowing  further  that  if  the  sale  is  properly 
conducted,  and  if  he  is  the  hi;;hdst  bidder,  he  will  got  the  property,  he  is  left 
to  freely  and  fairly  exercise  his  judgment  as  to  the  sum  he  will  bid.  On  the 
whole,  my  opinion  is  that  the  decree  is  not  erroneous,  and  does  not,'in  form  or 
substance,  deviate  from  correct  practice  in  the  particulars  which  have  been 
considered. 

§  1471.  Hide  in  the  foredosure  sale  of  railroad  ae  to  real  eetate^  the  title  to 
vshich  is  in  litigation, 

4.  The  petition  alleges  that  the  receiver  in  the  foreclosure  action  has  filed  a 
bill  in  this  court  against  D.  IL  Kelly  and  others  to  set  aside  certain  deeds  of 
depot  grounds,  right  of  way  and  other  lands,  which,  it  is  claimed  by  the  re- 
ceiver, belong  to  the  railroad  company,  and  which,  it  is  claimed  by  the  defend- 
ants in  said  bill,  belong  to  them;  that  the  right  of  the  company  to  said  property 
should  be  adjudicated  in  the  foreclosure  suit;  and  that  the  title  deeds  thereof 
were  of  record  before  the  bill  in  the  foreclosure  action  was  filed;  and  it  is  fur- 
ther alleged  in  the  petition  that  the  said  D.  M.  Kelly  and  others,  who  are  de- 
fendants in  the  action  brought  by  the  receiver  to  settle  the  title  of  the  lands 
in  controversy  in  that  action,  were  necessary  parties  in  the  foreclosure  suit,  and 
that  without  their  presence  in  that  suit  their  legal  or  equitable  rights  to  the 
lands  cannot  be  cut  ofif  by  the  foreclosure  djcree,  and  a  perfect  title  thereto 
given  to  the  bidder  at  the  foreclosure  sale.  I  am  unable  to  see  how  the  rights 
of  the  petitioner  are  injuriously  affected  by  the  facts  thus  alleged.  It  is  appar- 
ent, from  the  allegations  she  makes,  that  D.  M.  Kelly  and  others  are  claiming 
the  lands  in  question  as  their  own  under  a  title  adverse  to  the  railroad  com- 
pany. If  they  succeed  in  the  litigation  with  the  receiver,  they  will  hold  the 
lands.  If  they  fail,  then  it  will  result  that  the  lands  fall  into  the  general  mass 
of  property  covered  by  the  mortgages,  and  the  title  will  pass  to  the  purchaser 
at  foreclosure  sale.  Such  a  question  of  adverse  title  could  not  be  litigated  in 
the  foreclosure  suit;  and  moreover  the  petitioner,  in  my  opinion,  divests  heiv 
self  of  all  right  to  make  this  objection  to  the  decree  and  the  foreclosure  pro- 
ceedings, because,  in  connection  with  her  allegations  on  the  subject,  she  denies 
that  the  lands  in  question  are  the  property  of  the  railroad  company,  and  of 
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course  thereby  infereotially  affirms  the  right  and  title  to  the  lands  of  the  de- 
fendants in  the  action  brought  by  the  receiver. 

§  1472.   Questwn  of  fcLct  whetlier  the  foreclodure  suit  was  fraudvienUy  and 
ooUusively  hroughL 

5.  But  it  is  charged  in  the  petition  that  the  action  to  foreclose  the  mortgages 
in  suit  was  fraudulently  and  coliusively  brought;  and  in  the  consideration  of 
this  phase  of  the  case  it  is  necessary  to  take  notice  of  the  allegations  of  the 
petition.  Those  allegations,  stated  in  somewhat  condensed  form,  are  that 
certain  bondholders,  including  John  I.  Blair  and  William  E.  Dodge,  caused  the 
foreclosure  bill  to  be  filed;  that  to  carry  out  certain  schemes  for  getting  control 
of  the  mortgaged  property,  and  to  obtain  unjust  and  improper  advantages  over 
the  petitioner  and  other  bondholders  and  stockholders,  Blair  and  Dodge  re- 
tained J.  P.  C.  Cottrill,  Esq.,  as  attorney  for  the  railway  company;  that  Mr. 
Cottrill  had  never  before  acted  as  the  general  attorney  of  the  company,  and 
that,  immediately  after  retaining  him,  Blair  and  Dodge  caused  the  bill  in  the 
foreclosure  action  to  be  filed,  and  a  subpoena  to  be  issued  and  served  upon  sa'd 
Cottrill  as  attorney  of  the  company ;  that  the  only  service  which  Mr.  Cottrill 
or  his  firm  thereafter  rendered  in  the  case  was  to  file  an  answer,  which  had 
baen  previously  prepared  by  the  counsel  for  Blair  and  Dodge  and  their  party 
of  bondholders.  It  is  alleged  that  neither  Mr.  Cottrill  nor  his  firm  had  any 
personal  knowledge  of  the  facts  stated  in  the  foreclosure  bill  or  in  the  answer 
thereto,  and  that  they  bad  nothing  to  do  with  the  drafting  of  the  answer,  and 
were  not  consulted  or  advised  with  about  the  subject-matter  thereof.  In  is 
charged  that  at  the  time  the  said  Cottrill  was  so  appointed  attorney  of  the 
defendant  company,  William  E.  Dodge  was  the  president  of  the  company  and 
that  upon  his  appointment  as  such  attorney  Mr.  Cottrill  went  with  the  solicitor 
of  the  complainant,  the  Farmers*  Loan  &  Trust  Company,  before  the  judge  of 
this  court,  and  consented  to  the  appointment  of  a  receiver  in  the  foreclosure 
suit;  that  at  the  time  of  his  appointment  as  attorney  for  the  company  said 
Cottrill  was  shown  by  one  of  the  solicitors  for  the  complainant  a  letter  from 
Dodge  appointing  him  such  attorney,  and  that  he  acted  under  such  letter  of 
appointment;  that  the  appointment  of  said  Cottrill  was  obtained  by  Blair  and 
Dodge,  and  those  in  interest  Avith  them,  for  the  fraudulent  purpose  of  obtaining 
a  fraudulent  and  coUubive  service  of  process  in  the  foreclosure  suit,  and  not 
with  bona  fide  intent  to  make  him  the  general  attorney  of  the  company  to 
defend  its  interests.  It  is  then  charged^  generally,  that  the  appointment  of 
said  Cottrill  as  attorney,  for  the  purpose  of  serving  process  of  subpoena  upon 
him,  was  fraudulent  as  to  the  stockholders  and  other  bondholders  of  the  com- 
pany not  parties  thereto,  and  was  made  by  Blair  and  Dodge,  and  their  asso- 
ciates, for  the  fraudulent  and  collusive  purpose  of  obtaining  service  of  the 
subpoena  in  the  foreclosure  suit.  And  so,  it  is  further  alleged,  that  such  service 
was  fraudulent  and  collusive,  and  was  a  fraud  on  the  court,  and  upon  all  stock- 
holders and  bondholders  who  did  not  know  or  assent  to  the  same,  and  should 
therefore  be  set  aside,  with  all  proceedings  in  the  foreclosure  suit  subsequent 
to  the  issuing  of  the  subpoena.  It  is  then  stated  that  the  complainant,  the 
Farmers'  Loan  &  Trust  Company,  had  knowledge  of  and  colluded  with  Blair 
and  Dodge  in  the  matter  of  the  appointment  of  said  Cottrill  as  attorney  for 
the  company,  and  in  the  service  of  process  on  him,  and  that  the  petitioner  had 
no  knowledge  of  any  of  these  alleged  fact3  until  the  7th  day  of  tfanuary,  1S81. 
Many  of  these  allegations  are  made  on  information  and-  belief;  but,  admit- 
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ting  them  all  to  bo  true,  the  question  is  at  onco  suggested,  wherein  consists  the 
fraud  upon  the  petitioner,  and  how  is  she  injured  by  the  matters  complained 
of?  She  cannot  be  heard  in  behalf  of  stockholders,  for  they  arc  not  here  com- 
plaining. She  cannot  be  heard  in  behalf  of  other  bondholders,  for  they  must 
speak  for  themselves  if  they  have  been  wronged.  The  only  question  is,  wherein 
h:is  the  petitioner  been  injured  or  defrauded  by  the  proceedings  mentioned? 
This  was  not  the  case  of  a  fictitious  action  without  a  genuine  subject-matter  to 
support  it.  Here  were  large  mortgages  given  to  secure  bonds,  the  interest  on 
which  was  unpaid.  The  genuineness  of  these  instruments,  and  the  validity  of 
the  debt  they  represented  and  secured,  are  not  questioned.  By  the  allegations 
of  the  bill  in  the  foreclosure  suit,  which  is  part  of  the  record,  it  appears  that 
the  holders  and  owners  of  bonds,  amounting  to  more  than  one-half  of  the 
entire  issue  under  each  of  the  mortgages,  requested  the  trustee  to  institute 
foreclosure  proceedings.  This  is  not  denied  in  the  present  petition,  and,  if 
true,  it  was  the  duty  of  the  trustee  to  file  the  bill  in  behalf  of  all  the  bond- 
holders. It  could  not  concern  bondholders  how  service  of  process  on  the 
company  was  obtained,  provided  the  court  legitimately  obtained  jurisdiction 
of  the  parties.  And  why  should  not  the  mortgages  be  foreclosed,  provided  a 
reasonable  proportion  of  the  holders  of  bonds  requested  it  to  be  done?  Cer- 
tainly the  petitioner  cannot  be  heard  to  say  that  it  was  the  duty  of  the  com- 
pany to  resist  and  obstruct  a  foreclosnra  If  the  mortgages  were  valid,  and 
the  debt  due,  and  if  the  company  could  not  make  payment, —  the  contrary  of 
which  the  petition  does  not  allege, —  then  it  was  the  duty  of  the  company  to 
permit  the  trustee  to  foreclose,  and  the  bondholders  to  realize  their  money. 
Nor  upon  such  a  state  of  facts  does  it  seem  to  me  that  it  would  be  a  fraud 
upon  bondholders  if  the  president  of  the  company  were  to  employ  counsel  to 
act  for  the  company,  even  in  advancement  of  the  foreclosure.  The  gist  of  the 
petitioner's  allegations  is  that  certain  bondholders  —  one  of  whom  was  the 
president  of  the  company  —  retained  counsel  for  the  company  for  the  purpose 
of  procuring  service  of  process  of  subpoena  in  a  genuine  action  to  foreclose 
valid  mortgages  given  to  secure  a  just  debt.  Stockholders  being  silent,  I  am 
onable  to  perceive  how  the  petitioner  can  maintain  that  the  proceeding  com- 
plained of  was  a  fraud  upon  her,  or  a  fraud  upon  the  court. 

There  are  allegations  to  the  effect  that  the  object  of  Blair  and  Dodge  and 
their  associates  was  to  obtain  ultimate  control  of  the  mortgaged  property. 
Bat  the  proceedings  to  foreclose  the  mortgage  were  necessardy  public.  The 
sale  following  the  decree  must  likewise  be  public  and  open  to  all  bidders.  Con- 
firmation of  the  sale  by  the  court  must  of  necessity  also  be  open  to  the  resist- 
ance of  any  party  in  interest,  if  the  sale  should  not  be  fairly  conducted,  or  if  there 
should  be  such  inadequacy  of  price  as  might  involve  a  sacrifice  of  the  property 
or  injury  to  parties  interested.  Considering  this  matter  in  all  the  points  of 
view  suggested,  the  manifest  infirmity  in  the  {petitioner's  case,  upon  this  branch 
of  it,  is  that  she  shows  no  fraud  upon  her  and  no  injury  to  her.  Attention 
was  called  on  the  argument  to  certain  admissions  contamed  in  the  answer  of 
the  company  filed  by  Cottrill  &  Cary  in  the  foreclosure  suit  as  prejudicial 
to  the  rights  and  interests  of  the  petitioner.  But  it  is  not  perceived  how  or 
wherein  they  could  operate  to  her  injury;  and,  moreover,  the  truthfulness  of 
those  admissions  is  nowhere  denied  or  questioned  in  the  present  petition. 

I  have  examined  with  care  the  cases  cited  by  petitioner's  counsel:  Lord  t;. 
Teazie,  8  How.,  251;  Gaines  v.  Ilennen,  24  How.,  653;  W(x>d  Paper  Co.  v. 
Heft,  8  Wall.,  834;  Cleveland  v.  Chamberlain,  1  Black,  419;  and  Forrest  v.  M., 
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S.  &  L.  R'y  Co.,  65  Eng.  Ch.  Rep.,  123.  This  opinion  has  been  already  ex- 
tended to  such  length  that  I  forbear  to  enter  upon  a  review  of  those  cases 
further  than  to  say  that  I  deem  them  upon  their  facts,  and  in  the  principles 
they  involve,  inapplicable  to  the  case  at  bar. 

§  1473.  Object ione  to  plan  of  reorganization. 

6.  Incorporated  in  the  petition  is  a  copy  of  the  bondholders'  agreement  and 
proposed  plan  of  reorganization  of  the  Green  Bay  &  Minnesota  Railroad 
Compiiny,  which,  it  is  alleged,  Blair  and  Dodge  and  their  associates  seek  to  con- 
summate to  the  alleged  detriment  and  injury  of  other  bondholders  and  of  stock* 
holders.  I  have  been  somewhat  at  a  loss  to  determine  just  the  extent  to  which 
this  exirinsic  matter  should  be  considered  by  the  court  as  bearmg  upon  the 
validity  of  the  proceedings  in  the  foreclosure  suit,  or  as  affording  ground  for 
the  petitioner  to  file  a  bill  of  review.  Certainly  it  can  only  be  considered  to 
the  extent  that  the  particular  interests  of  the  petitioner  may  be  involved.  The 
agreement  appears  to  be  a  voluntary  one,  and  all  holders  of  bonds,  second  as 
well  as  first  mortgage  bonds,  with  certain  stockholders  of  the  company,  are 
permitted  to  participate  in  it.  The  provisions  are  such  as,  I  believe,  are  usual 
in  such  agreements.  The  plan  of  reorganization  contemplates  the  issue  of  first 
and  second  mortgage  bonds,  and  of  preferred  and  common  stock,  by  a  new 
company,  and  provides  for  the  exchange,  on  certain  terms  and  at  certain  rates, 
of  bonds  and  stock  of  the  old  company  for  bonds  and  stock  of  the  new.  Such 
equality  of  footing  as  may  render  secure  the  various  interests  of  the  parties 
who  may  enter  into  the  arrangement  appears  to  be  accorded  to  different  classes 
of  bondholders  and  stockholders;  and  on  the  whole, in  considering  this  branch 
of  the  case,  I  do  not  think  that  such  grounds  of  objection  are  presented,  or 
such  probable  injury  to  petitioner  is  shown,  as  makes  the  petition  sustainable. 

Finally  and  generally,  it  may  be  stated  that  even  if  the  court  were  in  doubt 
as  to  the  disposition  that  should  be  muds  of  the  present  petition,  it  would  be  a 
serious  question  whether  that  doubt  would  not  have  to  be  resolved  against  the 
petitioner  because  of  her  own  laches.  As  before  stated,  the  bill  in  the  fore- 
closure suit  was  filed  in  January,  1S7S.  Since  that  time  the  bill,  subpoona, 
record  of  service  of  subpoena,  and  the  answer  have  been  on  file.  The  decree 
was  entered  in  April,  1879.  Nearly  two  years  afterwards,  and  within  a  few 
days  before  the  sale  was  advertised  to  take  place,  the  present  petition  was  filed. 
Certainly  the  delay  has  been  great^  and  it  can  hardly  be  said  that  it  is  suffi- 
ciently excused  by  any  averments  to  that  end  contained  in  the  petition.  Then 
it  is  not  certain  that  the  petitioner,  as  the  hohter  of  the  bonds  described  in  ber 
petition,  has  any  real  interest  in  the  subjectr matter  of  this  controversy.  Her 
bonds  are  secured  by  the  second  mortgage.  There  is  no  allegation  that  they 
are  included  in  the  $850,260  of  second  mortgage  bonds  which  were  issued 
to  take  up  past-due  first  mortgage  coupons,  and  which  became  secured  by  the 
first,  mortgage.  Nor  is  there  any  averment  that  the  mortgaged  property  is  of 
sufiicient  value  to  pay  more  than  the  first  mortgage  bonds.  There  is,  in  fact^ 
no  allegation  whatever  touching  the  value  of  the  property  covered  by  the  mort- 
gages. And  in  conclusion,  upon  all  the  grounds,  and  for  the  various  reasons 
stated,  the  demurrer  to  the  petition  will  be  sustained^  and  the  petition  will  be 
dismissed. 
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CHICAGO  Sn  VINCENNES  RAILROAD  COMPANY  v.  FOSDICK. 
(16  Otto,  4T-85,    1881) 

Appeal  from  U.  S.  Circait  Court,  Korthern  District  of  Illinois. 

Opinion  by  Mb.  Jcsticb  Matthews. 

STATEiiENT  OF  Facts. —  Thcse  appeals  bring  into  review  decrees  in  the  same 
sait.  The  bill  was  filed  by  Fosdick  and  Fish,  as  mortgagees  in  trust  for  holders 
of  bonds,  for  the  foreclosure  of  a  mortgage,  given  by  the  Chicago,  Danville 
&  Vmcennes  Railroad  Company  upon  its  railroad,  and  for  a  sale  of  the  mort- 
gaged premises.  A  decree  in  accordance  with  the  prayer  of  the  bill  was  ren- 
dered, and  under  it  a  sale  was  had  and  confirmed  by  the  court.  From  these 
decrees  respectively  the  present  appeals  are  prosecuted.  The  bonds,  amount- 
ing  to  $2,500,000  in  all,  secured  by  the  mortgage  in  question,  were  dated  March 
10,  1869,  and  paj^able  April  1,  1909,  with  interest  at  the  rate  of  seven  per  cent. 
per  annum,  payable  semi-annually  on  the  1st  day  of  April  and  October  of  each 
year,  on  the  delivery  of  annexed  interest  warra^nts  in  the  city  of  New  York,  at 
80cb  place  as  might  be  designated  by  the  company,  by  advertisement  published 
in  that  city.  The  mortgage  bears  even  date  with  them,  and  after  reciting  the 
resolations  of  the  board  of  directors  which  authorize  the  issue  of  the  bonds 
and  the  execution  of  the  mortgage,  conveys  to  Fosdick  and  Fish,  as  trustees, 
and  to  their  successors  and  assigns,  the  road  of  the  company,  extending  from 
its  terminus,  in  Chicago,  southerly  through  certain  named  counties  to  Danville, 
and  thence  southeasterly  to  a  pomt  on  the  state  line  of  Indiana,  connecting  at 
that  point  with  the  Evansville,  Terre  Haute  &  Chicago  Riilroad,  being  in 
length  about  one  hundred  and  Ufty  miles,  ^^  including  all  the  property  between 
said  terminal  points,  which  said  party  of  the  first  part  now  has  and  possesses^ 
or  may  hereafter  acquire,"  etc. 

The  conditions  and  trusts  upon  which  the  conveyance  is  made  are  expressed 
in  a  series  of  articles,  nine  in  number,  of  which  it  is  important  to  notice  only 
the  following:  The  fifth  article  provides,  in  substance,  that  in  case  default 
shall  be  made  in  the  payment  of  any  interest,  or  of  the  principal  of  any  of  said 
bonds,  without  the  consent  of  the  holder,  the  company  shall,  within  six  months 
thereafter,  the  same  default  still  continuing,  on  demand  of  the  trustees,  sur- 
render to  them  possession  of  the  road  and  mortgaged  property ;  the  trustees 
operating  the  same  shall  apply  the  net  profits  and  mcome  to  the  payment  of 
the  interest  so  in  default  until  such  default  shall  have  been  satisfied,  when  the 
mortgaged  premises  shall  be  surrendered  to  the  mortgagor;  but  it  is  provided 
that  no  such  demand  for  possession  shall  be  made  by  the  trustees  until  they 
shall  have  been  required  to  take  such  possession  by  the  holders  of  at  least  one- 
half  of  all  of  the  said  issue  of  bonds  then  unpaid  and  outstanding. 

The  sixth  article  provides,  further,  that  in  case  default  shall  be  made  and 
shall  continue  as  aforesaid,  it  shall  be  lawful  for  the  trustees,  after  entry  into 
possession,  taken  as  above  authorized,  or  other  entry,  or  without  entry,  to  sell 
and  dispose  of,  to  the  highest  bidder,  the  mortgaged  premises,  as  an  entirety, 
at  public  auction,  in  Chicago,  at  such  time  as  they  may  appoint,  first  having 
demanded  of  the  mortgagor  payment  of  all  money  then  in  default,  and  having 
given  sixty  days'  notice  of  the  time  and  place  of  sale,  by  advertisement,  as 
specified,  and  to  convey  the  same  when  sold  to  the  purchaser  on  payment  of 
the  purchase  money  in  fee-simple,  which  conveyance  it  is  declared  shall  be  a 
perpetual  bar  in  law  and  equity  against  the  title  of  the  mort::ragor  or  any  other 
person  claiming  under  it.    The  net  proceeds  of  such  sale  are  to  be  applied  by 
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the  trustees  to  the  payment  of  the  interest  on  the  bonds  then  outstanding,  pro 
rata^  until  all  such  interest  shall  ba  paid,  and  afterwards  to  the  paymantof  the 
principal,  and  any  surplus  to  the  ra  >rtg.igor, —  the  payments  to  be  made  on  the 
bonds,  whether  the  same  shall  then  have  become  due  or  not.  By  the  seventh 
article  it  is  provided  that  at  any  sale  of  the  mortgaged  premises,  mada  under 
the  power  contained  in  the  ds^ed,  or  by  judicial  authority,  the  trustees  may  be- 
come purchasers  of  the  same  in  behalf  of  the  bondholders,  at  a  price,  in  case 
the  sale  is  of  the  whole  property  as  an  entirety,  not  exceeding  the  whole 
amount  of  said  bonds  and  interest  then  outstanding. 

The  eighth  article  is  as  follows:  "  8th.  If  default  be  made  by  the  party  of 
the  first  part  in  the  payment  of  any  half  year's  interest  on  any  of  said  bonds, 
and  the  warrant  or  coupon  for  such  interest  shall  have  been  presented,  and  its 
payment  demanded,  and  such  default  shall  have  continued  six  months  after 
such  demand,  without  the  consent  of  the  holder  of  such  coupon  or  bond,  then 
and  thereupon  the  principal  of  all  of  the  said  bonds  hereby  secured  shall  bo 
and  become  immediately  due  and  payable,  anything  in  such  bonds  to  the  con- 
trary notwithstanding;  and  the  said  party  of  the  second  part  may  so  declare 
the  same,  and  notify  the  party  of  the  first  part  thereof,  and  upon  the  written 
request  of  the  holders  of  a  majority  of  the  said  bonds  then  outstanding,  shall 
proceed  to  collect  both  principal  and  interest  of  all  such  bonds  outstanding,  by 
foreclosure  and  sale  of  said  property,  or  otherwise,  as  herein  provided." 

It  is  averred  in  the  amended  bill  of  Fosdick  and  Fish  that  all  the  bonds  de- 
scribed in  the  mortgage  had  been  issued  and  were  outstanding.  It  is  also 
alleged  that  on  March  4,  1872,  the  Chicago,  Danville  &  Yincennes  Railroad 
Company  became  consolidated  into  one  corporation,  by  the  same  name,  with 
the  Rossville  &  Indiana  Railroad  Company;  and  on  March  9,  1872,  a  further 
consolidation  was  effected,  by  the  same  name,  with  the  Western  Railroad  Com- 
pany, an  Indiana  corporation,  whereby  the  consolidated  company  was  em- 
powered to  build  and  operate  a  railroad  from  the  state  line  in  Warren  county 
'to  Brazil,  in  Indiana;  and  that  on  March  12,  1872,  the  consolidated  company, 
to  raise  means  wherewith  to  construct  its  Indiana  Division,  issued  its  bonds  to 
the  amount  of  $1,500,000,  bearing  interest  at  the  rate  of  seven  per  cent,  per 
annum,  and  payable  forty  years  after  date;  to  secure  which,  on  the  same  day, 
it  executed  a  mortgage  to  Fosdick  and  Fish,  the  complainants,  covering  its 
Indiana  Division,  and  a  branch  road  extending  from  a  point  three  miles  south 
from  Covington  to  the  village  of  Newburg,  being  about  eighty  miles  in  all. 
All  the  bonds  secured  by  this  mortgage  were  issued.  It  is  further  alleged,  that, 
as  further  security  for  both  these  issues  of  bonds,  the  company,  on  April  24, 
1872,  executed  another  mortgage  to  the  complainants,  conveying  the  Indiana 
Division  as  security  for  the  first  issue  of  bonds  on  the  Illinois  Division,  and 
conveying  the  Illinois  Division  as  security  for  the  bonds  issued  originally  on 
the  Indiana  Division.  The  company  made  a  subsequent  consolidation  on  May 
6,  1872,  under  the  same  name,  with  the  Attica  &  Terre  Haute  Railroad 
Company. 

The  road  as  built  in  Illinois  extends  from  Dalton,  about  twenty  miles  south 
of  Chicago,  to  Danville,  about  one  hundred  and  eight  miles,  with  a  branch 
from  Bismarck  in  Vermilion  county  to  the  east  line  of  the  state  of  Illinois, 
about  seven  miles.  It  obtains  an  entrance  into  Chicago  over  the  roads  of  other 
companies.  The  company  has  constructed,  in  Indiana,  its  line  from  a  point 
where  the  Bismarck  branch  intersects  the  state  line,  a  distance  of  eighteen 
miles,  and  has  done  a  large  proportion  of  the  work  required  to  carry  its  road 
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to  Brazil.  Tt  is  farther  alleged  that  the  company  paid  all  coupons  on  both 
classes  of  bonds  maturitig  on  and  prior  to  April  1, 1873,  bat  that  '^  none  of  the 
coapons  mattiring  since  that  time,  or  any  part  thereof,  have  ever  been  paid,  but 
the  said  company,  though  df  ten  requested,  has  never  paid  the  same,  but  so  to 
do  has  mctde  default." 

Shortly  after  the  first  default  on  October  1,  1873,  to  wit,  on  November  11, 
1873,  the  company  issued  a  circular  to  the  holders  of  its  bonds,  proposing  to 
fond  the  coapons  maturing  from  October  1, 1873,  to  April  1,  1875,  in  converti- 
ble seven  per  cent,  bonds,  to  be  issued  for  that  purpose,  the  coupons  to  be  de- 
positeil  with  Fosdick,  one  of  the  complainants,  as  a  trustee,  to  be  held  by  him 
onlil  October  1,  1876,  when  they  were  to  be  canceled,  but  in  case  of  non-pay- 
ment of  any  coupons  becoming  due  up  to  October  1, 1876,  the  coupons  deposited 
with  the  trustee  were  to  be  returned  to  the  original  owners,  and  the  second 
mortgage  or  convertible  bonds  surrendered  to  the  company.  In  response  to 
this  proposition,  coupons  to  a  considerable  amount  were  deposited  with  the 
trustee  and  convertible  bonds  received  in  exchange.  Soon  after,  on  November 
20,  1873,  another  proposition  was  submitted  to  the  bondholders,  to  exchange 
these  four  coupons  for  certificates  of  indebtedness,  payable  in  five  years  from 
Febraary  1,  1874,  with  interest  payable  semi-annuall}^  the  coupons  to  be  held 
by  the  trustee  until  after  that  date,  when  they  were  to  be  canceled;  but  in 
case  of  non-payment  of  the  interest  or  principal  of  the  certificates,  or  of  the 
coupons  on  the  first  mortgage  bonds,  between  October  1,  1875,  and  February 
1,  1879,  both  inclusive,  then  the  coupons  were  to  be  returned  by  the  trustee  to 
their  owners,  upon  surrender  of  their  certificates,  with  their  original  rights  un- 
impaired. 

It  is  alleged  that  the  holders  of  $2,801,000  of  both  classes  of  bonds  accepted 
one  or  the  other  of  these  propositions,  and  deposited  their  coupons  accordingly. 
To  secure  the  convertible  bonds  referred  to  in  the  first  proposition,  a  mortgage 
was  executed  by  the  company,  of  which  James  W.  Elwell  was  trustee,  to  the 
amount  of  $1,000,000,  payable,  with  interest  semi-annually  at  the  rate  of  seven 
per  cent,  per  annum,  on  February  1,  1893,  covering  the  entire  line  and  both 
divisions  of  the  railroad.  It  is  alleged  in  the  bill  that  all  these  bonds,  except 
about  $r(5,000,  have  been  issued. 

It  is  charged  that  the  company  failed  to  pay  all  the  coupons  upon  the  certifi- 
cates of  indel^tedness  due  February  22,  1875,  and  that  it  has  not  paid  any  that 
fell  due  August  1,  1875.  It  is  also  charged  that  the  company  has  never  paid 
any  of  the  coupons  upon  any  of  the  $4,000,000  of  bonds,  which  were  not 
funded  and  which  matured  subsequent  to  October  1,  1873,  amounting  to 
$1,199,000,  and  that  the  coupons  thereon  are  overdue  and  remain  unpaid,  the 
owners  thereof  never  having  consented  to  such  default;  and  it  is  alleged  that 
the  company  is  wholly  insolvent.  It  is  further  shown  that  on  June  12,  1875, 
the  railroad  company  made  a  further  issue  of  bonds  to  the  amount  of  $1,000,000, 
due  January  12, 1877,  and  to  secure  the  same  executed  a  chattel  mortgage  to  It. 
Biddle  Roberts,  upon  its  rolling  stock,  engines,  cars,  tools  and  equipment;  but 
it  is  charged  that  the  same  was  not  executed,  acknowledged  and  recorded  as 
required  by  law,  and  is,  therefore,  null  and  void ;  but  that,  if  valid,  it  is  subject 
to  each  of  the  three  mortgages  of  prior  date.  About  $936,000  of  these  bonds, 
it  is  averred,  are  held  as  collateral  to  debts  duo  by  the  company,  the  remainder 
not  having  been  issued. 

It  is  claimed,  also,  that  by  reason  of  its  insolvency  the  company  will  not  be 
able  to  pay  the  certificates  of  indebtedness  issued  by  it,  or  the  interest  thereon, 
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and  that,  in  consequence  of  its  failure  to  pay  the  interest  thereon  already 
accrued,  the  owners  of  the  unpaid  coupons  of  the  $i»000,000  of  bonds  are  en- 
titled to  rescind  the  funding  arrangement,  and  to  demand  and  enforce  payment 
of  the  coupons  funded  as  aforesaid.  It  is  further  alleged  that,  "  by  reason  of 
the  default  of  said  company  in  the  payment  of  the  coupons  due  October  1, 1873, 
and  subsequent  thereto,  which  hava  never  been  funded,  the  principal  of  all  of 
the  said  bonds  has,  by  the  terms  and  conditions  of  the  mortgage  securing  the 
same,  become  due  and  payable;  and  all  of  the  said  Illinois  division  bonds  and 
of  the  said  Indiana  division  bonds,  were,  by  the*  terms  and  conditions  of  the 
mortgage  securing  the  same,  and  in  consequence  of  the  defaults  aforesaid,  due 
and  payable  prior  to  the  commencement  of  this  suit.  Tour  orators  further 
allege  that,  of  the  said  Illinois  division  bonds,  $398,000  thereof  have  never  been 
funded  by  the  holders  thereof,  find  the  holders  thereof  have  never  in  any  way 
consented  to  the  continuance  of  the  default  in  the  payment  of  interest  there- 
on. Tour  orators  allege  that  they  have  been  requested  by  the  holders  of  a 
majority  of  said  Illinois  division,  and  also  by  the  holders  of  a  large  number  of 
the  said  Indiana  bonds,  to  proceed  to  collect  the  principal  and  interest  of  said 
bonds  by  foreclosure  and  sale  of  all  of  the  railroad,  franchises,  property  and 
appurtenances  of  said  company  within  the  state  of  Illinois."  It  is  also  alleged 
that  the  Indiana  division  of  the  road  is  wholly  insufficient  to  secure  the  pay- 
ment of  the  Indiana  division  bonds,  and  that,  while  the  Illinois  division  is  more 
than  sufficient  to  secure  the  payment  of  the  Illinois  division  bonds  in  full,  it  is 
not  sufficient  in  addition  to  pay  in  full  the  whole  of  the  Indiana  division  bonds. 

The  original  bill  was  filed  February  27,  1875,  and  made  no  party  defendant 
except  the  company.  It  contained  the  following  averments,  which  are  not 
found  in  the  amended  bill:  "  Tour  orators  further  show  to  your  honors  that 
they  have  been  required  by  the  holders  of  more  than  one-half  of  the  twenty- 
five  hundred  bonds  to  demand  possession  of  the  said  railroad  property,  fran- 
chises and  appurtenances  of  and  from  the  said  railroad  company,  and  have 
made  such  demand  in  pursuance  of  said  requirement,  but  that  said  railroad 
company  has  not  delivered  the  possession  thereof  to  your  orators,  but  so  to  do 
have  wholly  neglected  and  refused.  Tour  orators  further  show  unto  your 
honors  that  they  are  informed  and  believe,  and  therefore  charge  the  fact  to  be, 
that  at  least  ninety  per  cent,  of  the  said  coupons  which  matured  upon  said  bonds 
on  the  1st  day  of  October,  1873,  have  been  duly  presented  for  payment  to  the 
said  railroad  company,  and  payment  thereof  demanded  from  said  company, 
and  that  the  same  have  never  been  paid,  nor  any  part  thereof;  and  that  the 
holders  of  six  hundred  and  ninety-eight  of  said  bonds  have  never  in  any  way 
consented  to  the  continuance  of  said  default;  and  that  in  consequence  of  the 
continuance  of  said  default  without  the  consent  of  said  holders  of  said  six 
hundred  and  ninety-eight  bonds,  the  principal  and  interest  of  all  of  the  said 
bonds  have  become  due  and  payable,  and  that  your  orators  as  trustees  as  afore- 
said, under  and  by  virtue  of  the  provisions  of  said  mortgage,  and  the  authority 
therein  conferred  upon  them,  have  declared  the  principal  of  all  of  said  bonds 
to  be  due  and  payable,  and  have  notified  the  said  railroad  company  thereof." 

On  May  17,  1875,  James  W.  Elwell,  acting  trustee  in  the  mortgage  of  De- 
cember 16,  1872,  appeared  and  filed  a  cross-bill,  setting  out  the  terms  of  the 
mortgage,  the  issue  of  the  bonds  secured  thereby,  and  alleging  that  while  the 
interest  upon  about  $160,000  of  the  bonds  had  been  paid  by  the  company,  that 
upon  the  remainder  was  wholly  unpaid.  The  cross-bill  proceeds  to  set  out  the 
particulars  of  the  agreements  alleged  to  have  been  entered  into  between  the 
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railroad  company  and  the  holders  of  its  first-mortgage  bonds,  and  continues 
with  the  following  averments : 

"And  your  orator  therefore  avers  that  said  corporation  is  not  in  default  in 
the  payment  of  interest  upon  its  said  first  mortgage  bonds  to  the  amount  of 
$1,802,000,  but  on  the  contrary  your  orator  avers  that  said  company  has  ad- 
justed and  settled  with  the  holders  of  said  bonds  to  the  amount  as  above  stated, 
and  received  an  extension  of  payment  of  all  such  interest  coupons  now  past 
due  and  that  will  mature  prior  to  the  1st  day  of  October,  1875.  Your  orator 
states  that  said  corporation  has  paid  to  the  holders  of  said  certificates  of  in- 
debtedness all  interest  coupons  attached  to  said  certificates  as  the  same  matured, 
and  in  accordance  with  the  terms  thereof,  which  had  been  presented  before  the 
appointment  of  the  receiver  as  hereinafter  stated. 

"And  your  orator  represents,  upon  information  and  belief,  that  the  holders  of 
the  balance  of  said  issue  of  twenty-five  hundred  bonds  have  acquiesced  in  said 
extension  of  payment  of  interest  and  excused  such  default,  and  have  not  de- 
manded the  payment  of  their  interest  coupons  nor  attempted  to  enforce  the 
collection  of  the  same.  And  your  orator  further  states  that  notwithstanding 
said  agreement  of  the  holders  of  said  first  mortgage  bonds  to  extend  the  pay- 
ment of  said  interest  warrants  as  hereinbefore  stated,  and  the  payment  of  the 
interest  at  maturity  by  said  company  upon  said  certificates  of  indebtedness, 
yet  your  orator  is  informed  and  believes,  and  so  charges  the  fact  to  be,  that  by 
reason  of  divers  persons  claiming  and  pretending  to  be  in  the  interest  of  a  part 
of  said  first  mortgage  bondholders  combining  and  confederating  to  wrong  and 
injure  your  orator  and  the  holders  of  said  second  or  convertible  mortgage 
bonds  and  other  creditors  of  said  corporation,  said  company  was  by  the  action 
of  the  circuit  court  of  Will  county  in  said  state  of  Illinois,  on  the  22d  of  Feb- 
ruary last  past,  wrongfully  and  unlawfully  dispossessed  of  all  its  property 
so  conveyed  to  your  orator  by  said  deed  of  trust;  that  all  of  said  property, 
together  with  the  rights,  privileges  and  franchises  of  said  company,  were,  on 
said  22d  of  February,  wrongfully  and  fraudulently  taken  from  the  custody  and 
control  of  said  company,  and  without  the  knowledge  or  consent  of  said  corpora- 
tion, your  orator  or  of  the  defendants  herein,  placed  in  the  charge  and  under  the 
custody  of  strangers  to  said  company,  and  to  each  of  said  deeds  of  trust;  that 
said  parties  still  wrongfully  retain  the  possession  of  said  property  and  control 
the  revenue  and  income  thereof,  thereby  preventing  said  company  and  your 
orator  from  providing  funds  for  the  payment  of  the  interest  warrants  to  mature 
upon  the  bonds  secured  by  said  trust  deed  so  made  to  your  orator,  thereby  en- 
dangering such  property  and  materially  depreciating  the  value  of  such  secu- 
rities. 

"  Yonr  orator  further  states  that  he  is  advised  and  believes,  and  charges  the 
fact  to  be,  that  the  property  conveyed  to  the  defendants  Fosdick  and  Fish,  by 
the  trust  deed  so  made  to  them,  greatly  exceeds  in  value  the  amount  of  bonds  so 
issued  under  their  said  deed  of  trust ;  and  that  the  net  income  or  revenue  de- 
rived from  a  proper  and  economical  use  of  said  property  is  and  Will  continue  to 
be  more  than  sufficient  to  pay  all  of  the  interest  warrants  as  they  may  become 
duo  and  payable  on  all  the  bonds  issued  under  the  said  deed  of  trust.  And 
jour  orator  further  states,  upon  information  and  belief,  that  certain  holders  of 
bonds  issued  under  the  deed  of  trust  so  made  to  the  defendants  Fosdick  and 
Fish,  trustees  as  aforesaid,  whose  names  your  orator  will  furnish  if  required  by 
this  honorable  court,  have  resolved  and  determined  to  demand  and  require  of 
them  that  they  shall  without  delay  declare  the  principal  of  all  of  their  said  bonds 

595 


<,SM78.  CX)NTEYANCES— RAILROAD  MORTGAGEa 

presently  due  and  payable,  and  that  they  shall  prosecute  said  action  to  a  speedy 
decree  of  foreclosure  of  said  trust  mortgage,  and  shall  enforce  sale  of  all  the 
property  and  franchises  of  said  railroad  company  under  said  decree,  thereby 
rendering  the  security  of  the  bonds  issued  under  the  deed  to  your  orator  utterly 
-valueless. 

**  And  your  orator  avers  that  such  action  will  be  grossly  unjust  and  inequita- 
We  towards  the  cestuis  que  trust  of  your  orator  and  othar  oreJitors  of  said  com- 
pany, especially  as  about  eighty  per  cent,  of  all  of  said  bondholders  have 
extended  the  payment  of  their  said,  interest  warrants  as  hereinbefore  stated, 
/and  waived  and  excused  the  default  of  said  company  in  the  payment  of  said 
interest.  And  your  orator  further  represents,  upon  information  and  belief,  that 
none  of  the  holders  of  the  bonds  issued  nnder  the  said  trust  deed  executed  to 
the  defendants,  except  a  very  inconsiderable  number  thereof,  have  presented  to 
and  demanded  of  said  railroad  company  payment  of  any  of  the  past-due  in- 
-terost  warrants  or  coupons  of  said  bonds,  as  required  by  the  eighth  articio  or 
^condition  of  said  trust  deed,  and,  therefore,  your  orator  says  that  the  said  trast- 
■49es,  Fosdick  and  Fish,  have  no  authority  under  said  tru^t  deed  to  proceed  to 
'Collect  the  principal  of  said  bonds  by  foreclosure  and  sale  or  otherwise." 

The  amended  bill  of  Fosdick  and  Fish,  of  which  an  abstract  has  already  been 
rj^iven,  was  filed  September  14,  1875.  Its  prayer  for  relief  is  that  the  said 
'Chicago,  Danville  &  Vincennes  Railroad  Company,  and  the  said  James  W. 
Elwelly  whose  appearance  has  already  been  entered  in  this  cause  as  parties  de- 
fendant thereto,  may  be  required  to  answer  this,  your  orators',  amended  bill,  but 
without  oath,  which  is  hereby  expressly  waived,  and  that  the  said  B.  Biddle 
^Roberts  may  be  made  party  defendant  hereto,  and  summoned  to  answer  this, 
your  orators',  bill,  bat  without  oath,  which  is  hereby  expressly  waived;  and 
that  the  receiver  heretofore  appointed  upon  the  prayer  of  the  original  bill  in 
this  cause  may  still  hold  tlie  said  railroad,  its  equipment  and  appurtenances, 
and  operate  the  same  under  the  order  and  direction  of  this  honorable  court; 
and  that  an  account  be  taken  of  the  amount  due  by  the  said  railroad  company 
Tipon  the  said  Illinois  division  bonds,  and  upon  the  said  Indiana  division  bonds 
qseparately,  and  that  the  said  railroad  company  be  ordered  to  pay  the  amount 
>Bo  found  due  upon  said  bonds,  severally,  within  a  short  time,  to  be  limited  by 
this  honorable  court,  and  that  npon  default  thereof  the  said  Iliinois  division 
of  the  said  railroad,  together  with  all  of  the  franchises,  equipment  and  appur- 
tenances thereof,  may  be  sold  by  the  master  in  chancery  of  this  court,  fur  the 
payment,  first,  of  the  said  two  thousand  five  hundred  Illinois  division  bonds; 
and,  secondly,  of  the  one  thousand  five  hundred  Indiana  division  bonds,  which 
are  the  first  and  second  liens  upon  the  said  Illinois  division  of  said  railroad,  its 
equipments,  franchise  and  property,  as  hereinbefore  set  forth,  or  for  such  other 
and  further  relief  as  to  your  honors  shall  seem  meet,  and  to  equity  shall  ap- 
pertain. On  October  23,  1875,  the  Chicago,  Danville  &  Vincennes  Railroad 
-Company  filed  a  demurrer  to  so  much  of  the  amended  bill  of  Fosdick  and  Fish 
as  charges  that  it  will  b3  impossible  for  said  company  to  fulfil  the  conditions 
of  the  funding  agreements,  and  that  the  holders  of  said  certificates  have  the 
.right  to  rescind  said  agreements;  and  to  so  much  of  said  amended  bill  as 
charges  that  the  principal  of  said  bonds  has  become  due  and  payable. 

On  the  same  day  it  also  filed  an  answer,  containing,  among  others,  the  fol- 
lowing averments:  "Said  respondent  says  that  on  the  22d  day  of  February, 
A.  D.  1875,  one  Stephen  Osgood,  without  any  notice  whatever  to  this  respondent, 
upon  his  ex  parte  application  to  the  judge  of  the  circuit  court  of  Wdl  county, 
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in  the  said  state  of  Illinois,  wrongfully  and  fraudulently  procured  the  appoint- 
naeat  of  receivers  of  all  the  property,  assets  and  income  of  the  said  respondent 
within  the  state  of  Illinois,  and  that  such  receivers  forcibly  took  possession  of  the 
offices  and  ail  the  property  of  said  respondent  on  said  22  J  day  of  February,  and 
by  the  aid  of  writs  of  assistance  and  other  process  issued  by  said  court,  or  the 
judge  thereof,  held  the  possession  of  all  said  property  of  this  respondent,  its 
earnings  and  income,  until  the  1st  day  of  June,  1875,  at  which  time  said  re- 
ceivers were  removed  by  the  order  of  this  honorable  court,  and  a  receiver  of 
all  such  property  appointed  under  the  prayer  of  the  complainants  in  the  said 
orij^nal  bill  of  complaint  contained.  And  this  respondent  says  that  on  said 
29d  day  of  February  it  was  not  in  default  in  the  payment  of  any  of  said  certif- 
icate warrants  that  matured  February  1,  1875;  that  all  of  said  warrants  were 
paid  as  presented  to  this  respondent  prior  to  said  22d  day  of  February,  and 
that  such  balance  of  $3,167.77  was  not  paid  for  the  reason  that  the  action  oS 
said  state  court  had  deprived  this  respondent  of  the  power  to  meet  such  pay- 
ments. But  the  said  respondent  denies  that  the  said  corporation  was,  on  said 
1st  day  of  February,  1875,  insolvent  and  unable  to  meet  the  payment  of  said 
certificate  warrants,  as  charged  in  said  amended*  bill  of  complaint,  bat,  on  the 
contrary,  avers  and  charges  that  at  all  times  after  the  maturity  of  said  inten* 
est.  and  until  said  22J  day  of  February,  said  respondent  had  the  pecuniary^ 
ability  and  was  ready  and  willing  to  pay  all  such  interest,  and  did  in  fact  pay 
all  such  interest  warrants  when  presented. 

^*  And  the  said  respondent  further  says,  and  charges  the  fact  to  be,  that  the 
net  earnings  of  said  company,  daring  the  year  1874,  and  the  months  of  Janu- 
ary, February,  April  and  May  of  the  present  year,  were  more  than  sufficient 
to  pay  all  the  interest  accruing  upon  the  bonds  issued  under  the  trust  deed  to 
the  complainants,  and  also  the  interest  upon  said  certificates  of  indebtedness, 
and  upon  all  other  mortgage  bonds  that  had  been  negotiated  and  sold  by  said 
respondent.  And  the  said  respondent  says  that  the  said  company  is  not  in  de* 
faait  in  the  payment  of  any  certificate  interest  coupons,  after  proper  demand, 
and  that,  therefore,  none  of  the  holders  of  said  certificates  are  lawfully  entitled 
to  the  return  from  the  said  Fosdick,  special  trustee  as  aforesaid,  of  the  bond' 
interest  warrants  so  funded  and  deposited  with  the  said  Fosdick.  Your  re* 
sfondent  admits  that  the  contracts  for  funding  said  interest  warrants  are  sub- 
stantially set  forth  in  said  complainants'  amended  bill,  and  tlie  holders  of  about 
foor-Bfths  of  the  said  four  thousand  first  mortgage  bonds  then,  and  about  three* 
fourths  of  all  now  outstanding,  entered  into  said  agreement,  and  so  funded 
ih&r  said  interest  warrants. 

**  Your  respondent,  further  answering,  says  that  it  has  no  knowledge,  informa- 
tiaifr  or  belief  of  the  number  of  said  bondholders,  under  said  deeds  of  trust, 
that  hare  made  demand  upon  said  complainants  that  they  should  execute  their 
said  trust;  but  respondent  says  that  said  company  is  not,  and  was  not  at  the 
coramencement  of  this  action,  in  default  to  one-half  of  such  interest,  and,  there- 
fore, respondent  says  that  said  bondholders  bad  no  right  to  make  such  demand, 
and  neither  were  the  complainants  nor  respondent  required  to  accede  to  such 
demands,  by  the  terms  of  said  trust  deed.  And  the  said  respondent,  furth^ 
answering,  says  that  it  has  no  means  of  knowledge  of  the  per  cent,  of  the  hold- 
ers of  said  interest  warrants  that  matured  October  1, 1878,  that  presented  suoh 
warrants  to  the<  company  and  demanded  payment  thereof;  but  respondent 
says,  if  it  is  true,  as  charged,  that  at  least  ninety  per  cent,  made  such  demand^ 
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at  least  eighty  per  cent,  of  the  entire  number  afterwards  waived  such  payment, 
and  consented  to  an  extension  thereof,  as  hereinbefore  stated,  and  that  as  to 
such  eighty  per  cent,  said  company  is  in  no  default  whatever. 

"  And  as  to  the  holders  of  said  six  hundred  and  ninety-eight  of  said  bonds 
who  did  not  fund  their  interest,  the  said  respondent  says,  upon  information 
and  belief,  and  so  charges,  that  a  large  majority  thereof  have  consented  to  such 
default  in  the  payment  of  said  interest,  and  have  assented  to  such  extension; 
that  many  of  the  holders  of  such  bonds  have  expressed  to  the  officers  of  said 
company  their  assent,  to  such  extension,  and  promised  and  agreed  (but  not  in 
writing)  that  they  would  in  no  manner  interfere  with,  or  by  their  adverse  action 
defeat,  the  plans  of  said  company  for  the  extension  of  payment  of  said  inter- 
est. And  respondent  further  says  that  it  has  no  knowledge  that  any  holder 
of  said  bonds  ever  elected  to  declare  the  principal  due  on  account  of  a  default 
of  said  company,  with  the  exception  of  the  said  Osgood,  who  only  claimed  to 
hold  nine  of  said  bonds.  And  as  to  the  said  Osgood,  the  respondent  says  that^ 
to  the  best  of  its  knowledge  and  belief,  the  said  Osgood  never  has,  nor  has 
any  one  at  his  request,  ever  demanded  of  said  company,  or  of  any  of  its  officers 
or  agents,  payment  of  any  of  the  coupons  attached  to  any  of  the  nine  bonds 
of  which  he  claims  to  be  the  owner,  and  that  the  only  notice  the  respondent 
has  ever  had  that  the  said  Osgood  had  so  elected,  or  that  he  demanded  payment 
of  either  principal  or  interest,  was  derived  from  his  said  bill  of  complaint  filed 
in  said  circuit  court  of  Will  county,  as  aforesaid,  on  said  22d  day  of  February. 
And  the  said  respondent  further  avers  that  on  the  23d  day  of  February,  1875, 
the  said  defendant  offered  and  tendered  the  attorney  of  record  of  said  Osgood, 
in  open  court,  in  said  county  of  Will,  full  payment,  principal  and  interest,  of  all 
the  bonds  held  by  the  said  Osgood,  which  was  refused  by  said  attorney.  And 
that  respondent  at  the  same  time  offered  to  deposit  in  court  the  full  amount  of 
said  principal  and  interest,  upon  condition  that  said  receivers  should  be  dis- 
charged, and  said  property  restored  to  said  respondent,  which  offer  was  refused." 

On  January  6,  1876,  a  petition  was  filed  by  Stephen  Osgood,  who  had  com- 
menced the  original  proceeding  in  the  state  court  on  February  22,  1875,  and 
seven  others,  claiming  to  be  holders  of  bonds  and  coupons  secured  by  the  mort- 
gages to  Fosdick  and  Fish,  in  which  they  recite  the  previous  proceedings  in  re- 
spect to  the  bill  filed  by  the  latter,  and  allege,  among  other  things,  that  on 
October  1,  1873,  the  railroad  company  had  made  default  in  the  payment  of  in- 
terest on  its  bonds,  and  that  large  numbers  of  coupons  maturing  on  that  day 
were  presented  at  the  office  of  the  corporation  in  the  city  of  New  York,  pay- 
ment thereof  duly  demanded  and  refused.  It  also  rehearses  the  funding 
arrangements,  and  charges  that  as  they  were  based  on  false  and  fraudulent 
statements  of  the  company,  the  owners  of  the  bonds,  who  funded  their  coupons, 
on  the  faith  thereof,  are  entitled  to  rescind  the  agreement  and  to  enforce  their 
claims  against  the  company;  that  Osgood  had  never  funded  his  coupons;  that 
demand  was  made  at  the  office  of  said  corporation  in  New  York,  in  December, 
1874,  for  the  payment  of  sundry  coupons  due  April  1,  1874,  which  were  never 
funded  or  agreed  to  bo  so,  and  that  payment  thereof  was  refused;  that  the 
said  presentment  and  non-payment  were  duly  evidenced  by  a  public  instru- 
ment of  protest  by  a  notary  public  in  and  for  said  county  and  city  of  New 
York,  and  that  the  said  coupons  still  remain  unpaid.  More  than  six  months 
having  expired  since  the  demand  of  payment  of  said  coupons  in  October,  1873, 
and  the  default  thereon,  and  more  than  six  months  having  also  expired 
since  the  demand  of  payment  of  such  coupons  in  December,  1874,  and  the  de- . 
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fault  thereupon,  the  petitioners  claim  that  by  the  conditions  of  said  Gonvej- 
ances  the  said  principal  of  all  and  singular  the  said  bonds  has  also  become  due, 
and  that  there  is  now  due  and  owing  by  the  said  corporation  the  full  sum  of 
$4,700,000  upon  said  first  mortgage  indebtedness.  The  petition  prays  for  an 
account  of  the  sums  due  on  account  of  the  said  bonds,  and  that  the  mortgaged 
property  be  sold  to  satisfy  the  same,  etc. 

An  answer  was  tiled  by  R.  Biddle  Roberts,  setting  up  his  rights  as  trustee 
under  the  chattel  mortgage;  and  James  W.  El  well  also  answers  the  amended 
bill,  repeating  substantially  the  allegations  of  his  cross-bill.  Fosdick  and  Fish 
filed  an  answer  to  the  cross-bill  of  Elwell  on  March  10,  1876,  and  filed  general 
replications  to  all  the  answers  to  their  amended  biU.  Their  answer  to  the 
cross-bill  contains  the  following  averments: 

'*  These  respondents,  further  answering,  upon  information  and  belief,  admit 
that  certain  holders  of  bonds  under  the  deed  of  trust  to  these  respondents 
have  determined  to  demand  and  require  of  these  respondents  that  they  shall 
without  delay  declare  the  principal  of  all  of  said  bonds  presently  due  and  pay- 
able, and  will  insist  that  these  respondents  proceed  to  prosecute  their  original 
bill  in  this  behalf  to  speedy  foreclosure,  and  procure  the  sale  of  the  property 
and  franchises  of  said  railroad  company  to  satisfy  said  bonds.  These  respond- 
ents, further  answering,  say  that  they  are  also  informed  and  believe,  and  there- 
fore charge  the  fact  to  be,  that  other  holders  of  said  bonds  are  in  favor  of  and 
propose  to  demand  that  no  such  foreclosure  and  sale  shall  be  had  for  the  pres- 
ent, but  what  number  of  bondholders  are  in  the  one  class  or  in  the  other  these 
respondents  are  not  advised  and  cannot  state;  but  in  that  regard  they  say  that 
they  will  endeavor  to  faithfully  perform  all  their  duties  as  trustees  in  this  be- 
half, and  submit  all  such  questions  as  may  arise  to  the  determination  of  this 
honorable  court. 

"  Further  answering,  respondents  say  that  they  are  not  advised,  and  cannot 
state,  what  precise  number  the  holders  of  past-due  coupons  of  bonds  issued 
under  the  trust  deed  to  these  respondents  have  presented  for  payment,  but  they 
allege  that  it  is  immaterial  whether  one  or  more  of  said  coupons  have  been  so 
presented ;  that  inasmuch  as  the  said  coupons  have  not  been  paid,  and  a  large 
amount  thereof  as  hereinbefore  stated  have  long  since  become  due  and  payable, 
and  these  respondents  have  been  by  some  of  the  holders  of  said  coupons  called 
upon  as  trustees  to  foreclose  the  said  mortgage,  they  are  thereby  vested  with 
full  authority  to  proceed  to  such  foreclosure." 

An  exhibit  is  filed  with  the  amended  bill,  being  a  declaration,  signed  by  Fos- 
dick and  Fish,  as  trustees,  which,  after  reciting  the  issue  of  the  bonds  of  March 
10,  1869,  and  the  mortgage  given  to  them  to  secure  the  payment  of  the  same, 
and  the  provision  thereof  that  the  principal  should  become  due,  in  case  of  the 
specified  default  in  the  payment  of  interest,  continues  as  follows:  "And 
whereas  default  has  been  made  by  said  company  m  the  payment  of  the  half- 
year's  interest  on  all  of  said  bonds  which  fell  due  on  the  1st  day  of  October, 
A.  D.  1S73.  And  whereas  the  coupons  for  such  interest  have  been  presented 
and  payment  demanded,  and  whereas  such  default  has  continued  for  more  than 
six  months  after  such  demand,  and  whereas  the  holders  of  said  bonds  have 
never  consented  thereto,  and  in  consequence  thereof  the. principal  of  all  of  the 
said  bonds  has  become  due  and  payable:  Now,  therefore,  the  said  Chicago, 
Danville  ife  Vincennes  Railroad  Company  are  hereby  notified  that  we,  William 
li.  Fosdick  and  James  D.  Fish,  as  trustees  as  aforesaid,  and  under  and  by 
virtue  of  the  provisions  of  said  trust  deed  and  the  authority  conferred  upon 
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U9  thereby,  do  hereby  declare  the  principal  of  all  of  said  bonds  to  be  doe  and 
payable." 

Service  of  this  deolaration  and  notice  npon  the  railroad  company  is  aeknowl* 
edged  to  have  been  made  February  26,  1875.  Upon  the  issues  thus  made  by 
the  pleadings,  an  order  of  reference  was  made  to  a  master  to  take  testimony, 
and  report  the  same  with  his  findings,  and  a  large  amount  of  evidence  taken 
before  him  is  contained  in  the  record.  On  June  24, 1876,  the  master  iil  k1  bis 
report.  In  it,  he  reported,  among  other  findings,  that,  on  October  1, 1873,  the 
said  corporation  did  not  pay  any  of  the  interest  falling  due  on  that  day  on  the 
issue  of  bonds  dated  March  10,  1869,  or  upon  the  issue  dated  March  12,  1S72  ; 
nor  has  the  said  corporation  paid  any  of  the  subsequent  instalments  on  any  of 
said  $4,000,000  bonds  falling  due  at  either  of  the  following  named  days:  April 
1, 1874,  October  1,  1874,  April  1, 1875,  October  1, 1875,  and  April  1, 1876;  and 
that  demand  was  duly  made  for  the  payment  of  divers  of  such  coupons  on 
Octobar  1,  1873,  and  one  of  such  coupons  was  protested  for  such  non-payment 
more  than  six  n^ontha  prior  to  the  institution  of  this  action,  or  the  writtea 
notice  of  such  trustees  declaring  the  principal  of  such  bonds  to  be  due  aiid  pay- 
able, and  there  is,  consequently,  now  due  to  the  divers  holders  of  bonds  dateJ 
March  10,  186&,  the  sum  of  $3,505,500.  This  sum  includes  the  principal  of  the 
bonds  of  the  issue  of  March  10,  1869,  the  several  coupons  thereon  of  the  dates 
mentioned,  with  interest  to  July  1,  1876,  and  the  additional  sum  of  $389,500, 
being  twelve  and  one-half  per  cent  premium  on  the  nominal  amount  due  for 
payment  in  gold,  according  to  the  stipulation  in  the  bonds  and  mortgage  to 
that  effect. 

The  master  further  reported  that,  as  to  all  matters  relating  to  the  fundings 
scheme,  referred  to  in  the  pleadings,  and  the  effect  of  the  surrender  of  the 
funded  coupons,  and  of  the  failure  of  the  company  to  pay  the  coupons  due 
October  1,  1875,  he  waa  not  required  to  examine  or  report  upon,  and,  therefore, 
made  no  finding,  nor  as  to  any  allegations  of  fraud  set  up  in  the  pleadings,  no 
testimony  having  been  taken  before  or  submitted  to  him  upon  either  matter. 
The  railroad  company  filed  exceptions  to  this  report,  of  wiiich  the  sixth  is  as 
follows:  ^'For  that  whereas  the  said  master  has  decided,  and  in  his  said  report 
stated,  that  on  the  12th  day  of  October,  1873,  said  company  did  not  pay  any 
of  its  interest  falling  due  on  that  day;  that  demand  was  duly  made,  and  thi^ 
one  of  said  coupons  was  duly  protested  for  such  non-payment  more  than  six 
months  prior  to  the  institution  of  this  action,  and  to  the  date  of  the  writt^L 
notice  of  the  trustees,  and  therefore  the  said  master  assumes,  and  so  decides, 
that  the  principal  and  interest  of  all  of  said  bonds  has  become  due;  when  the 
fact  is,  as  shown  by  the  proof  offered  by  the  complainants  and  interveoinj^ 
petitioners,  that  no  coupon  was  protested  until  the  19lh  day  of  December,  A« 
D.  1874,  less  than  three  months  prior  to  the  date  of  said  notice,  and  the  com- 
mencement of  this  action,  and  there  is  no  proof  that  there  was  ever  any  other 
demand  upon  said  company  for  the  payment  of  said  coupons." 

On  the  hearing  a  decree  was  rendered,  in  which,  among  other  findings,  it  is 
declared:  That  the  railroad  company  had  paid  all  the  coupons  on  the  bonds 
both  on  the  Illinois  and  Indiana  divisions,  which  fell  due  April  I,  1873,  and 
that  none  of  the  coupons  which  had  matured  since  that  date  had  been  paid; 
that,  under  the  two  proposals  of  the  company  for  funding,  there  had  been  de- 
posited coupons  due  October  1,  1873,  to  April  1,  1875,  inclusive,  on  all  the 
$2,500,000  of  Illinois  division  bonds,  except  $698,500  thereof,  which  coupons 
still  remained  in  the  hands  of  Fosdick,  as  trustee  under  the  agreements;  that  the 
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semNannQal  interest  npon  the  oonrertible  bonds  and  certificates  of  indebted- 
nasS)  issued  in  exchange  therefor^  which  fell  dae  August  1,  1874,  was  pnid  in 
fall,  an4  that  the  instalment  of  intere3t  thereon,  which  became  due  February 
1,  1875»  was  duly  paid  by  said  oompan}'  upon  all  of  the  same  which  were  pre- 
sented for  payment,  which  was  the  great  bulk  thereof,  and  that  no  interest  has- 
brien  paid  on  any  part  of  the  same  since  that  tima;  that  no  paymant  of  inter- 
Oit  bad  been  made  upon  the  $698,500  of  Illinois  division  bonds,  which  had  not 
been  funded,  since  payment  of  the  coupon  due  April  1, 1873. 

The  decree  then  recites  as  follows:  "That  heretofore,  and  on  the  26th  day 
of  February,  A.  D.  1875,  the  said  complainants,  as  trustees  under  the  said 
mortg-age  or  trust  deed  to  them,  dated  March  10, 1869,  did  declare  the  principal 
of  the  said  twenty-five  hundred  Illinois  division  bonds  to  be  due  and  payable 
by  reason  of  the  default  of  said  railroad  company  in  the  payment  of  certain 
of  the  coupons  of  said  bonds  which  fell  due  Ooiober  1, 1873,  payment  of  whicb 
bad  been  duly  demanded,  and  the  continuance  of  such  default  for  more  thaiv 
six  months  after  such  demand."  The  decree  then  pnx^eeds  to  declare  that 
there  is  due  and  owing  from  the  railroad  company  to  the  complainants,  as- 
trust  ees  under  the  mortgage  deed  of  March  10, 18G9,  the  several  sums  of  $87,500 
in  gold  coin,  for  the  coupons  on  the  $2,500,000  of  bonds  secured  thereby,  fall- 
ing due  respectively  semi-annually  from  October  1,  1873,  to  October  1,  1876, 
inclusive,  less  the  payments  made  on  account  of  the  four  cou|>ons  on  the  con* 
veftiblo  bonds  and  certificates  of  indebtedness,  wiih  interest  on  said  sums  at 
the  rate  of  six  per  cent,  per  annum,  and,  as  the  docree  reads:  ^'  In  the  further 
sam  of  $2,500,000  in  gold  coin,  for  the  principal  of  the  said  Illinois  division 
bonds  so  declared  to  be  due  as  aforesaid,  together  with  interest  thereon  from 
and  after  the  1st  day  of  October,  A.  D.  1876,  at  the  rate  of  sevea  per  cenL. 
per  annum  in  gold." 

It  was  then  ^'  ordered,  adjudged  and  decreed  that  the  said  defendant,  the 
Chicago,  Danville  &  Yincennes  Railroad  Comparvy,  pay,  or  cause  to  be  paid, 
to  the  said  complainants,  as  trustees,  for  the  holders  of  the  said  Illinois  division 
bonds  and  coupons,  the  said  several  sums  of  money,  with  interest  thereon,  as 
herrinbefore  found  to  be  due  and  owing,  within  twenty  (20)  days  from  and 
after  the  entry  of  this  decree,  and,  in  default  thereof,  that  all  of  the  said  rail- 
road, premises,  property  and  franchises  described  in  the  said  trust  deed,  d.ited 
Moirch  10,  A.  D.  1869,  and  hereinbefore  described  as  the  Illmois  division  of  said 
railroad,  etc.,  and  all  the  right,  title,  interest  and  equity  of  redemption  of  the 
said  Chicago,  Danville  &  Yincennes  Railroad  Company  therein,  shall  be  sold  as< 
an  entirety  by  Henry  W.  Bishop,  the  master  in  chancery  of  this  court,  at  public 
auction,  to  the  highest  and  best  bidder  for  cash  therefor,  payable  as  herein- 
after provided,  at  the  west  door  of  the  Republic  Life  Insurance  Company  build* 
ing,  in  the  city  of  Chicago,  in  the  state  of  Illinois,  after  having  first  givea 
notice  of  the  time  and  place  and  terms  of  sale,  and  a  description  of  the  prop- 
erty to  be  sold,  by  advertisement  thereof  in  some  public  newspaper  published 
in  the  city  of  Chicago  for  the  space  of  thirty  days  prior  to  such  day  of  sale." 

The  decree  also  contains  the  usual  declaration  thjit  a  conveyance  of  the  title 
to  the  property  sold,  after  confirmation  of  the  sale,  shall  be  a  perpjtual  bar  in 
law  and  equity  against  every  claim  of  the  railroad  com|>any  or  other  person 
cUiming  under  it.  Under  this  decree  a  sale  was  had  and  reported  to  the  court, 
asd  confirmed  by  a  subsequent  decree  of  the  mortgaged  property  to  F.  W. 
HaUeboper,  T.  W.  Shannon  and  J.  M.  Denison  for  $1^^450,000,  and  thii  pur- 
chase money  baring  beea  paid,  $363,500  in  cash,  and  by  the  surrender  of 
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$2,328,000  of  the  Illinois  division  bonds  with  the  coupons  and  certiflcates  of 
indebtedness  or  convertible  bonds  thereto  attached  and  belonging,  a  convey- 
ance of  the  title  to  the  mortgaged  property  was  made  to  the  purchasers. 

It  is  assigned  for  error  upon  the  decree  of  foreclosure  and  sale:  Firsts  That 
the  court  below  required  from  the  mortgagor  payment  of  the  principal  of  the 
debt  secured  by  the  mortgage,  as  then  due,  and  on  non-payment  thereof,  within 
twenty  days,  that  the  mortgaged  property  should  be  sold;  and,  second^  That  it 
decreed  foreclosure  and  sale  on  this  condition,  without  proof  of  the  writtea 
request  of  the  holders  of  the  majority  of  the  bonds. 

§  1474.  Circumstances  under  which  payment^  within  twenty  days  after  a 
decree^  of  principal  mortgage  debt  should  not  he  required. 

It  is  undeniable  that  at  the  date  of  the  filing  of  the  bill,  which  was  Febrn- 
ary  27,  1875,  the  defendant,  the  Chicago,  Danville  &  Vincennes  Railroad  Oom- 
pany,  was  in  default  for  non-payment  of  the  coupons  on  $698,500  of  the  issue 
of  $2  500,000  of  the  Illinois  division  bonds  which  matured  October  1,  1873. 
The  holders  of  that  amount  of  these  bonds  did  not  fund  their  coupons  and 
none  of  them  were  paid.  This  failure  on  the  part  of  the  mortgagor  consti- 
tuted a  breach  of  one  of  the  conditions  of  the  mortgage;  and  continuing  for 
six  months,  entitled  the  trustees  under  the  fifth  article  to  take  possession  of  the 
mortgaged  premises,  on  being  so  required  by  the  holders  of  not  less  than  one- 
half  the  outstanding  bonds,  and  collect  the  net  income,  until  the  default  should 
have  been  satisfied;  or,  to  sell  the  mortgaged  premises  under  the  power  con- 
ferred by  the  sixth  article  of  the  conditions.  In  the  latter  event,  the  mort- 
gaged premises  would  be  sold  as  an  entirety,  free  from  the  incumbrance  of  the 
mortgage,  and  the  proceeds  of  the  sale  applied,  first,  to  the  payment  of  the 
amount  due  and  in  arrears,  and  then  to  the  mortgage  debt  not  then  due,  and 
any  surplus  to  the  mortgagor.  But,  inasmuch  as  by  the  terms  of  the  first  arti- 
cle the  conveyance  is  declared  to  be  for  the  purpose  of  securing  the  payment 
of  the  interest  as  well  as  the  principal  of  the  bonds,  and  by  the  fourth  article 
the  mortgagor's  right  of  possession  terminates  upon  a  default  in  the  payment 
of  interest  as  well  as  principal  on  any  of  the  bonds,  we  are  of  opinion  that,  in- 
dependently of  the  provisions  of  the  other  articles,  the  trustees,  or,  on  their 
failure  to  do  so,  any  bondholder,  on  non-payment  of  any  instalment  of  interest 
on  any  bond,  might  file  a  bill  for  the  enforcement  of  the  security  by  the  fore- 
closure of  the  mortgage  and  sale  of  the  mortgaged  property.  This  right  be- 
longs to  each  bondholder  separately,  and  its  exercise  is  not  dependent  upon  the 
co-operation  or  consent  of  any  others  or  of  the  trustees.  It  is  properly  and 
strictly  enforceable  by  and  in  the  name  of  the  latter;  but,  if  necessary,  may 
be  prosecuted  without  and  even  against  them.  It  follows  from,  the  nature  of 
the  security,  and  arises  upon  its  face,  unless  restrained  by  its  terms.  And  in 
case  the  proceeding  results  finally  in  a  sale  of  the  mortgaged  premises,  the  sale 
is  made  free  from  the  equity  of  redemption  of  the  mortgagor  and  all  holders 
of  junior  incumbrances,  if  made  parties  to  the  suit,  and  is  of  the  whole  premises, 
when  necessary  to  the  payment  of  the  amount  due  or  when  the  property  is  not 
properly  divisible;  it  conveys  a  clear  and  absolute  title  as  against  all  parties  to 
the  suit  or  their  privies,  and  the  proceeds  of  the  sale  are  distributed,  after  pay- 
ment of  the  amount  due,  for  non-payment  of  which  the  sale  was  ordered,  iu 
satisfaction  of  the  unpaid  debt  remaining,  whether  due  or  not.  Olcott  v. 
Bynum,  17  Wall.,  44;  Burro wes  v.  MoUoy,  2  Jo.  &  Lat.,  521.  This  doctrine  is 
stated  by  this  court  in  Howell  v.  Western  R  Co.,  94  U.  S.,  463^  466  (§§  1241-42, 
supra),  where  an  authoritative  rule  of  practice  in  such  cases  is  prescribed* 
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*'  We  are  of  opinion,  then,"  say  the  court,  speaking  by  Mr.  Justice  Miller, 
"that  there  is  due  from  the  railroad  company  to  plaintiff  the  amount  of  his 
overdue  and  unpaid  coupons.  For  this  sum,  whatever  it  may  be,  he  has  a  right 
to  a  decree  nisi,  according  to  the  chancery  practice, —  a  decree  which  will  as- 
certain the  sum  so  due  and  give  the  company  a  reasonable  time  to  pay  it,  say 
ninety  days  or  six  months,  or  until  the  next  term  of  the  court,  in  the  discretion 
of  that  court.  If  this  sum  is  not  paid,  the  court  must  then  order  a  sale  of  the 
mortgaged  property,  with  a  foreclosure  of  all  rights  subordinate  to  the  mort- 
gage, with  directions  to  bring  the  purchase  money  into  court.  If  the  case  pro- 
ceeds thus  far,  the  plaintiff  will  have  a  lien  on  the  money  thus  paid  into  court, 
not  only  for  his  overdue  coupons,  but  for  his  principal  debt,  and  it  must  be 
provided  for  in  the  order  distributing  the  proceeds  of  the  sale.  If,  however, 
the  company  shall  pay  the  sum  found  due  in  the  decree  nisij  no  further  pro- 
ceeding can  be  had  until  another  default  of  interest  or  of  the  principal." 

The  decree  nisi,  mentioned  in  this  extract,  like  that  in  a  suit  against  an  in- 
fant, in  which  a  day  is  given  him  to  show  cause  against  it,  after  he  attains  full 
age,  and  like  that  where  the  bill  is  ordered  to  be  taken  pro  confesso,  is  prelimi- 
nary in  its  nature,  requiring  a  further  order  to  complete  it.  According  to  the 
practice  of  the  English  chancery,  a  decree  of  this  nature  in  a  foreclosure  suit, 
after  directing  an  account  to  be  taken  of  the  principal  and  interest  due  to  the 
complainant  upon  the  mortgage,  orders  that  upon  the  defendant's  paying  the 
amount  ascertained  and  certified  or  found  to  be  due,  within  six  months,  at  such 
time  and  place  as  are  appointed,  the  complainant  shall  reconvey  the  mortgaged 
premises;  but  that  in  default  of  such  payment  the  defendant  shall  thenceforth 
be  absolutely  debarred  and  foreclosed  of  his  equity  of  redemption.  It  is  neces- 
sary, however,  for  the  complainant,  in  order  to  complete  his  title,  to  procure  a 
final  order  confirming  it;  otherwise  the  decree  of  foreclosure  will  not  be  plead- 
able. This  order  of  confirmation  is  procured  on  proof  to  the  court  of  non- 
payment according  to  the  terms  of  the  decree.     2  Daniell,  Ch.  Pr.,  997. 

The  time  usually  allowed  by  the  decree  to  pay  the  mortgage  debt,  whether 
on  a  bill  to  redeem  or  to  foreclose,  was  six  months.  But  that  was  not  regarded 
as  an  absolutely  fixed  period,  but  might  be  varied  so  as  to  be  reasonable,  accord- 
ing to  the  discretion  of  the  court  and  the  particular  circumstances  of  the  case. 
Tiie  courts,  however,  were  very  liberal  in  cases  of  foreclosure  in  extending  and 
enlarging,  from  time  to  time,  this  period  of  redemption,  though  not  in  cases  of 
bills  to  redeem,  where  the  mortgagor  came  into  court  professing  his  readiness 
to  pay  the  amount  due,  when  ascertained,  nor  in  cases  of  sales,  where  the  mort- 
gagor was  not  subjected  to  the  severe  and  absolute  forfeiture  of  his  right. 
Perine  v.  Dunn,  4  Johns.  Ch.  (N.  Y.),  140;  Harkins  v.  Forsyth,  11  Leigh  (Va.), 
294. 

Where,  according  to  the  English  practice,  a  sale  instead  of  foreclosure  was 
ordered,  the  form  of  the  decree  was  the  same,  directing  the  sale,  in  the  event 
of  a  default  being  made  in  payment  of  the  amount  found  due,  within  the  usual 
time  of  six  months,  or  within  a  shorter  period,  or  even  immediately,  if  by  con- 
sent, or  where  it  was  considered  to  be  for  the  benefit  of  all  parties.  2  Daniell, 
Ch.  Pr.,  1266. 

In  the  early  practice  in  Kentucky,  the  preliminary  decree,  finding  the  amount 
doe  and  giving  day  for  payment,  was  interlocutory  merely  and  separate  from 
the  subsequent  decree,  finding  the  default  in  not  performing  the  former  decree 
and  directing  a  sale  in  consequence  thereof.  Downing  v,  Palmateer,  1  Mon.. 
(Ky.),  64;  Oldham  v.  Halley,  2  J.  J.  Marsh.  (Ky.),  113;  Hanks  v.  Green  wade, 
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5  id.,  250;  Champlln  v.  Foster,  7  B.  Man.  (Ky.),  104.  The  ground  of  this 
practice  seems  to  have  been  that  the  mortgagor  liad  the  right  to  have  the 
record  show  that  he  had  failed  to  pay  according  to  the  decree  nisi  before  a  sale 
of  his  property  was  ordjred.  But  there  seems  to  us  to  be  no  sufficient  reason 
why,  as  it  was  according  to  the  English  practice,  and  generally  in  this  country^ 
all  these  matters  may  not  be  embraced  in  a  single  decree.  What  is  indiipen- 
sable  in  such  a  decree  is,  that  there  should  be  declared  the  fact,  nature  and 
extent  of  the  default  which  constituted  the  breach  of  the  condition  of  the 
mortgage  and  which  justi6L>d  the  complainant  in  filing  his  bill  to  foreclose  it, 
and  the  amount  due  on  account  thereof,  which,  with  any  further  sums  subse- 
quently accruing  and  having  become  due,  according  to  the  terms  of  the  secu- 
rity, the  mortgagor  is  required  to  pay,  within  a  reasona')le  time,  to  be  fixed  by 
the  court,  and  which,  if  not  paid,  a  sale  of  the  mortgaged  premises  is  directed. 
Woodard  v.  Fitzpatrick,  2  id.,  61. 

This  is  that  fiital  decree  of  foreclosure  and  sale  which  determines  and  fixes 
the  rights  of  the  parties,  and  from  which,  on  that  account,  an  appeal  lies. 
Ray  u.  Law,  3  Cranch,  179;  Wniting  w.  Bink  of  United  Stites,  13  PeL,  C; 
Forgay  v.  Conrad,  G  IIow.,  201;  Railroad  Co.  v.  Swasey,  23  Wall.,  403.  But 
as  in  cases  of  strict  foreclosure,  so  in  cases  of  sale,  the  equity  of  the  mortgagor 
as  aguiubt  the  mortgagee  is  not  exhausted  until  sale  actually  coniirmd  I ;  for  if 
at  any  time  prior  he  should  bring  into  court,  for  the  mortgagee,  the  amount  of 
the  debt,  interest  and  costs,  be  will  be  allowed  to  redeem.  It  is  the  deed  made 
to  the  purchaser,  actually  transferring  the  title  of  the  parties  to  the  suit,  that 
terminates  the  mortsragor's  equity  of  redemption.  Brine  v.  Insurance  Co.,  9& 
U.  S.,  627  (§§  800-804,  supra). 

It  is  obvious  that  the  finding  of  the  amount  due,  for  non-pa^'ment  of  which, 
according  to  the  terms  of  the  decree,  the  mortgaged  property  is  ordered  to  be 
sold,  is  the  foundation  of  the  right  of  the  mortgagee  further  to  proceed,  and  a 
substantial  error  in  that  finding  must,  on  appeal,  vitiate  all  subsequent  proceed- 
ings. Unlike  a  calculable  error  in  the  amount  of  a  personal  judgment,  waich 
may  be  cured  by  a  remittitar^  it  is  otherwise  incurable;  for,  as  it  is  aa  illegal 
exaction,  made  as  a  condition  for  preserving  the  rights  of  the  ntortgagor  in  his 
estate,  and,  if  executed,  depriving  him  wrongfully  of  them,  it  propagates  itself 
through  all  subsequent  stages  of  the  cause.  The  right  to  redeem  is  a  favorite 
equity,  and  will  not  be  taken  away,  except  upon  a  strict  compliance  with  the 
steps  necessary  to  divest  iL  Bigler  v.  Waller,  14  Wall.,  297  (§§  1149-52,  supra); 
Shillaber  v.  Robinson,  97  U.  S.,  69  (§§  1146-48,  supra).  In  Clark  v.  Reyburn, 
8  Wall.,  318  (§§  10^7-49,  supra\  sl  decree  of  strict  foreclosure,  which  contained 
no  finding,  either  of  the  fact  or  amount  of  the  alleged  indebtedness,  and  gave 
no  time  within  which  to  pay  or  redeem,  was  reversed  on  these  grounds,  al- 
though the  bill  was  taken  pro  confesso  as  to  the  parties  having  the  entire  bene- 
ficial interest,  and  contained  an  averment  of  the  precise  amount  of  the  mortgage 
debt  then  due.  The  same  consequences  undoubtedly  would  have  followed,  if 
itt  had  been  a  decree  of  foreclosure  and  sale,  instead  of  a  strict  foreclosure;  and 
the  error  is  as  vital  where  a  larger  amount  than  is  actuall^^  due  is  ordered  to  be 
paid,  as  where  there  is  a  failure  to  find  what  amount  is  due. 

It  becomes,  then,  of  the  first  importance  to  ascertain  whether  the  decree  of 
foreclosure  and  sale,  in  the  present  case,  found  due  and  required  to  be  paid,  as 
the  condition  of  exercising  the  right  to  redoem,  a  larger  sum  thaa  was  then 
due. 

The  errors  alleged  in  the  aonount  are  two.    The  first  isf^  that  there  was  de- 
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dared  to  he  payable  $252,220,  the  amount  of  the  several  coupons  maturing  from 
October  1,  1873,  to  April  1,  1875,  both  inclusive,  the  payment  of  which,  it  is 
cinimeil,  as  to  all  the  bonds  of  tiie  Illinois  division,  except  $^98,500  thereof, 
liad  been,  by  the  funding  agreements,  extended  until  February  1,  1879.  Th^ 
second  is  that  the  principal  sum  of  $2,500,000  of  these  bonds,  contrary  to  tb6 
ngreement  between  the  parties,  was  also  deblared  to  be  due  and  payable. 
The  appellants  insist  that  the  only  indebtedness  of  the  railroad  company  to  the 
bondholders,  represented  by  the  complainants  at  the  time  of  the  filing  of  their 
bill,  was  the  past-due  interest  on  six  hundred  and  ninety-nine  bonds,  the  interest 
warrants  of  which  bad  not  been  fundad,  amounting  to  about  the  sum  of 
$147,000. 

It  appears  from  a  statement  in  the  record,  admitted  to  be  correct,  that  tbere 
bad  been  deposited  and  exchanged  for  conver:ible  bonds  the  four  oonpDn^  mji- 
taring  on  and  from  October  1, 1873,  to  April  1, 1875,  on  $271,500  of  the  Illinois 
division  bonds,  and  that  by  the  terms  of  the  agreement  under  which  that  ex- 
change was  effected,  dited  November  11,  1873,  it  was  not  to  be  binding  unless 
asdenied  to  in  writing  by  a  majority  in  interest  of  the  bondholders.  In  point 
of  fact,  such  majority  did  not  assent  to  it;  but  under  the  second  proposition, 
dated  November  20, 1873,  the  four  corresponding  coupons  on  $1,530,000  of  the 
bonds  were  deposited  and  exchanged  for  certiticates  of  indebtedness.  It  ap- 
pears farther  that  the  railroad  company  paid  the  accruing  interest  on  the  con* 
vertible  bonds  and  certificates  of  indebtedness,  issued  under  these  arrangements, 
which  became  due  prior  to  the  filing  of  the  bill,  except  $3,167.77,  which  was 
not  presented.  The  default  in  respect  to  the  coupons  surrendered  was,  by  the 
terms  of  the  funding  agreements,  waived  as  long  as  the  interest  apon  the  secu- 
rities substituted  for  them  was  punctually  paid,  so  that  at  the  date  of  the 
filing  of  the  bill  there  was  no  subsisting  default  in  the  payment  of  interest, 
except  upon  the  $698,500  of  bonds  which  had  not  been  funded. 

The  master  finds  —  and  his  report  in  that  respect  is  the  predicate  of  the  de- 
cree —  that  divers  coupons  falling  dqe  October  1,  1873,  were  presented  on  that 
day,  and  that  payment  thereof  was  demanded  and  refused,  and  that  one  of 
such  coupons  was  protested  for  such  non-payment  more  than  six  months  prior 
to  the  institution  of  the  suit,  and  the  written  declaration  of  the  trustees,  that 
tbe  principal  of  the  bonds  had  thereby  become  due. 

There  are  some  statements  in  the  answers,  and  in  the  testimony  of  some  of 
the  witnesses,  that  coupons  due  October  1,  1873,  were  presented  for  payment 
and  were  not  paid ;  but  there  is  no  proof  of  the  fact  as  to  any  particular  coo« 
pon  identified  for  that  purpose,  and  we  have  carefully  searched  the  record  in 
vain  for  any  evidence  whatever  that  any  coupon,  not  afterwards  funded,  was 
presented  and  payment  thereof  refused.  The  master  himself  does  not  report 
any  soch.  It  is  entirely  consistent  with  bis  finding,  and  with  the  evidence  on 
which  it  profeFses  to  bo  founded,  that  the  payment  of  every  coupon  falling  due 
October  1,  1873,  presented  for  payment  on  or  after  that  day,  and  payment 
whereof  was  refused,  was  extended  by  the  subsequent  agreements  to  fund  them. 
The  intervening  petition  of  Osgood  and  others,  if  it  bo  considered  as  a  pleading 
whereby  they  were  allowed  to  become  co-complainants,  does  not  allege  that 
any  one  of  the  coupons  held  by  them  was  presented  for  payment.  It  is  averred 
that  large  numbers  of  the  coupons  maturing  on  October  1,  1873,  were  pre- 
sented, and  payment  thereof  was  demanded  and  refused  on  that  day,  but  the 
allegation  that  any  such  coupon  was  held  b}'  either  of  the  petitioners  seems  to 
have  been  studiously  avoided;  and  stress  is  laid  on  averments  of  fraudulent 
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misrepresentations  which  induced  bondholders  to  fund  their  coupons,  in  support 
of  which  the  master  reported  that  no  testimony  was  offered,  and  upon  the  in- 
solvency of  the  company,  which  is  entirely  immaterial  upon  the  question  of 
an  actual  default.  It  is  averred  in  the  petition  that  coupons  were  presented 
and  payment  demanded  in  December,  1S74,  which  had  become  due  the  pre- 
vious April,  and  the  master  so  reports  as  to  one;  but  the  only  evidence  that 
appears  in  the  record  is  an  admission  of  the  railroad  company  in  its  sixth  ex- 
ception to  the  master's  report,  where  it  is  accompanied  by  the  statement  that 
sucb  demand  and  refusal  was  less  than  six  months  before  the  filing  of  the  bill, 
and  could  not,  therefore,  have  been  the  foundation  of  the  declaration  that  the 
principal  of  the  mortgage  debt  had  become  payable,  which,  in  fact,  was  not 
predicated  upon  that  default,  but  rested  solely  on  the  non-payment  of  the  cou- 
pons due  October  1,  1873. 

There  is  nothing  in  the  record  to  show  that  anyone  of  the  bondholders,  who 
had  funded  his  coupons,  claimed  the  right  to  rescind  the  funding  agreements, 
or  that  any  step  to  do  so  had  been  taken  or  authorized. 

It  is  true  that  after  the  filing  of  the  bill,  and  the  appointment  of  a  receiver, 
the  company  ceased  to  pay  interest  upon  its  securities.  That  was  but  the 
natural  consequence  of  the  litigation ;  and  in  taking  a  decree  for  foreclosure 
and  sale,  it  might  have  been  in  strict  accordance  with  the  equitable  rights  of 
bondholders  who  had  funded  their  coupons,  to  have  rescinded  the  funding 
agreements,  as  incapable  of  execution.  But  the  legal  effect  of  this  would  have 
been  merely  to  find  as  the  true  amount  of  the  mortgage  debt  then  due,  neces- 
sary to  be  paid  to  avoid  a  sale,  the  whole  amount  of  interest  unpaid  on  all  the 
coupons.  It  would  not,  however,  have  put  the  company  in  default  as  to  the 
funded  coupons  from  the  beginning,  nor  deprived  it  of  the  benefit  of  the  waiver 
of  that  default,  arising  from  the  fact  of  funding.  It  would  have  canceled  the 
arrangement  only  as  and  from  the  date  of  the  decree  itself,  without  impairing 
its  antecedent  effect  by  retroaction.  It  is  true  that  where  a  mortgage  has 
been  given  to  secure  a  debt  payable  in  instalments,  and  a  bill  has  been  filed  for 
foreclosure  and  sale,  upon  a  default  as  to  one,  the  decree  may  require  payment 
of  all  instalments  then  due,  though  maturing  since  the  institution  of  the  suit; 
but  that  principle  does  not  suiiice  to  bring  the  case  of  the  appellees  within  the 
meaning  of  the  eighth  article  of  the  conditions  of  the  mortgage,  so  as  to  jus- 
tify the  decree  requiring  payment  of  the  principal  of  the  debt,  as  presently 
due.  For  by  the  terms  of  that  provision  the  entire  debt  does  not  become  abso- 
lutely due,  on  the  default  of  the  conipany,  continued  for  six  months,  without 
the  consent  of  the  holder,  to  pay  an  interest  coupon ;  but  only  at  the  election 
of  the  trustees,  as  declared  by  them  and  notified  to  the  mortgagor.  And  the 
forfeiture  of  the  time  of  payment  to  be  established  in  a  given  case  must  stand 
or  fall  upon  the  fact  of  such  declaration  and  notice,  as  it  may  be  justified  or 
not  by  the  circumstances  existing  when  they  were  made.  It  cannot  be  sup- 
ported by  subsequent  occurrences.  It  follows,  therefore,  that  the  claim  in  sup- 
port of  the  finding  that  the  whole  debt  had  become  due  must  rest  exclusively 
upon  the  alleged  default  of  October  1,  1873,  and  that,  as  we  have  seen,  is  not 
sutBcient. 

It  does  not  affect  this  conclusion,  that  by  the  terms  of  the  sixth  article  of  the 
conditions  of  the  mortgage  it  is  provided  that  upon  the  exercise  of  the  power 
thereby  conferred,  resulting  in  a  sale  of  the  mortgaged  premises,  for  a  single 
default  in  the  payment  of  interest  (it  may  be  one  coupon  merely),  the  property 
is  to  be  sold  as  an  entirety,  and  free  of  the  incun^brance  of  the  mortgage,  so  as 
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to  pass  all  the  title,  both  of  mortgagor  and  mortgagee,  and  that  the  proceeds 
of  the  sale  are  to  be  applied,  after  payment  of  overdue  interest,  to  the  payment 
of  the  principal  of  the  debt,  though  not  yet  due.  This  provision  does  not, 
either  in  terms  or  in  effect,  make  the  whole  debt  due  before  the  stipulated  day 
of  payrhent.  It  is  simply  the  application  to  the  case  of  a  sale  by  the  trustees 
under  the  power,  of  the  practice  of  courts  of  equity  in  cases  of  judicial  sales 
upon  foreclosure.  In  either  case  the  right  of  the  mortgagee  to  redeem,  and 
thus  prevent  the  sale,  is  preserved,  on  payment,  not  of  the  unmatured  prin- 
cipal sum  of  the  debt,  but  merely  of  the  interest  then  actually  due  and  in 
arrears, —  the  very  right  which,  by  the  decree  now  in  question,  was  denied.  If 
authority  is  needed  on  such  a  proposition,  it  will  be  found  in  Ilolden  v.  Gilbert, 
7  Paige  (N.  Y.),  208,  and  Olcott  v.  Bynum,  17  Wall.,  U. 

This  right  cannot  be  regarded  as  other  than  important  and  valuable.  Its 
denial  in  the  present  case  was  a  substantial  and  serious  wrong.  This  is  mani- 
fest from  the  bare  statement  that  the  decree  required  payment,  within  twenty 
days,  of  $2,500,000,  which  we  find  was  not  due,  as  a  condition  of  preventing 
the  sale  of  property,  which,  it  is  admitted,  was  worth  more  than  this  debt,  and 
which,  according  to  the  testimony  in  the  case,  was  earning  more  than  enough 
to  pay  the  current  interest  on  this  mortgage.  The  receiver  states  the  net  earn- 
ings for  the  year  1874  at  $330,615.75,  and  adds,  speaking  July  31,  1875,  that 
"the  present  year,  like  the  preceding,  is  of  almost  unexampled  depression  in 
most  branches  of  business  upon  which  the  consumption  of  coal  depends,"  the 
transportation  of  which  was  the  main  traffic  of  the  road;  and  adds  that  he 
believes,  on  the  reasons  he  states,  that  "it  is  practicable,  in  a  year  of  fair  pros- 
perity, to  increase  the  earnings  from  fifty  to  eighty  per  cent,  over  those  of  1874.'* 
Upon  such  a  showing,  it  is  immaterial  to  say  that  the  railroad  company  was 
commercially  insolvent,  not  being  able  to  pay  all  its  obligations  as  they  matured ; 
for  the  fact,  if  admitted,  would  not  affect  its  legal  or  equitable  rights,  much 
less  be  allowed  to  deprive  its  other  creditors,  junior  incumbrancers  and  lien- 
holders,  of  their  right  to  prevent  a  sale  and  sacrifice  of  the  property  by  paying 
the  comparatively  small  amount  of  the  interest,  justly  due,  upon  the  first 
mortgage  bonds,  and  thus  preserving  their  own  estates  and  interests  as  well  as 
those  of  the  mortgagor. 

§  1475.  Circumstances  under  which  a  foreclosure  and  sale  of  mortgaged  rail* 
tcay  property  should  not  he  ordered  without  the  written  request  of  a  majority  of 
the  hondiwlders. 

The  second  assignment  of  error  which  we  have  noted  is,  in  our  opinion,  also* 
well  founded.  The  eighth  article  of  the  conditions  of  the  mortgage,  which  re- 
lates to  this  subject,  contains  the  provision  that,  after  the  principal  of  the  bonds 
has  been  declared  by  the  trustees  to  have  become  due,  by  reason  of  the  default 
therein  described,  and  the  mortgagor  notified  thereof,  the  trustees,  "upon  the 
written  request  of  the  holders  of  a  majority  of  the  said  bonds  then  outstanding, 
shall  proceed  to  collect  both  principal  and  interest  of  all  such  bonds  outstanding, 
by  foreclosure  and  sale  of  said  property,  or  otherwise,  as  herein  provided."  It  is 
contended,  on  behalf  of  the  appellees,  that  without  the  last  clause  the  trustees 
have  the  sole  right  to  act,  according  to  their  discretion  and  upon  their  own 
motion,  in  declaring  the  principal  sum  due  on  account  of  the  default;  and  that 
upon  such  declaration  and  notice  by  the  trustees  the  whole  sum  becomes  due 
irrevocably  for  all  the  purposes  of  the  mortgage;  so  that  thereafter  the  trustees, 
at  their  option,  may  file  a  bill  for  foreclosure  and  sale,  or  may  intervene,  in  case 
such  a  bill  is  filed  by  any  bondholder,  and  thereupon  the  amount  decreed  must 
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be  the  amount  thus  declared  to  be,  and  hence  actually,  due;  and  that  the  oflSce 
•of  the  clause  in  reference  to  the  written  request  of  a  majority  of  the  band- 
holders  is  merely  to  make  the  obligation  of  the  trustees  imperative,  instead  of 
optional. 

We  cannot  agree  to  that  construction  of  the  provision.  The  whole  article 
must  be  taken  together.  It  is,  in  fact,  a  unit,  and  is  directed  to  a  single  end. 
And  the  nature  of  the  provision  and  the  character  of  its  object  must  be  taken 
into  consiileration  as  furnishing  the  rule  of  its  interpretation.  It  is  an  agree- 
ment which  the  parties  were  at  liberty  to  maka  There  is  nothing  in  it  illegal 
»or  contnir}^  to  public  policy.  And  while  it  is  in  the  nature  of  a  forfeiture,  it 
is  one  against  which,  when  it  has  taken  place  according  to  the  fair  meaning  of 
the  parties,  courts  of  equity  will  not  relieve.  It  was  so  held  in  Noyes  v,  Clark, 
7  PaJge  (N.  Y.),  179 ;  Noonan  v.  Lee,  2  Black,  499 ;  Oloott  v.  Bynum,  U  Wall,  44. 

The  stipulation,  nevertheless,  is  in  the  nature  of  a  penalty,  and  may  be  re- 
garded as  strictijurhy  to  be  construe*!  fairly  and  reasonably,  according  to  the 
meaning  of  the  parties,  but  leaning,  if  need  be,  in  any  case  of  ambiguity,  in 
favor  of  the  debtor.  And  the  construction,  in  the  present  instance  at  least, 
which  favors  him,  does  not  discriminate  against  the  bondholders  as  a  class,  but 
•rather  between  the  interests  of  tha  whole  numbjr,  represented  by  the  trustees 
4ind  controlled  by  a  majority,  and  those  of  a  single  creditor,  or  a  minority,  as- 
sojiated  in  the  like  case,  pursuing  their  remedy  as  individuals.  For  while,  as 
we  have  seen,  one  or  any  number  of  bondholders  may  prosecute  a  bill  to  fore- 
close the  mortgage,  upon  default  as  to  payment  of  a  single  coupon,  or  the 
trustees  may  intervene  on  behalf  of  all  for  the  same  purpose,  because  the  failure 
to  pay  a  single  instalment  of  interest  is  made  a  breach  of  the  condition  of 
the  mortgage,  yet  it  is  apparent  that  one  purpose  at  least  of  the  clause  in 
question  was  to  protect  the  bondholders  as  a  class  against  the  views  of  indi- 
viduals and  combinations  of  individuals,  being  a  minority,  pursuing  separate 
interest!^. 

In  declaring  the  principal  sum  due  before  the  date  fixed  by  the  credit,  upon 
:a  default  in  the  payment  of  interest,  the  trustee  is  acting  for  the  whole  num- 
ber of  bondholders,  and  the  provision  that  subjects  his  action  in  enforcing 
the  stipulation  to  the  wishes  of  a  majority  is  meant,  as  we  think,  for  the 
protection  of  the  class.  Many  cases  may  be  mentioned  to  illustrate  the  im- 
portance in  their  interests  of  such  a  control,  rather  than  to  put  it  in  the 
power  of  one  or  a  minority  to  require  all  to  accept  what  the  majority  might 
consider  to  be  a  premature  and  less  valuable  satisfaction  for  their  existing 
security.  The  larger  number  might  think  it  to  their  advantage  even  to  defer 
the  collection  of  their  overdue  interest,  much  less  not  to  anticipate  the  pay- 
ment of  the  principal,  even  when  the  security  was  ample  to  meet  both;  for 
they  might  esteem  the  ultimate  investment  higher  than  present  payment.  While 
they  could  not  and  ought  not  to  prevent  others,  even  a  single  individual,  from 
exacting  the  promptest  payment  of  what  is  due  and  may  be  important  as  cu^ 
rent  income,  by  legal  process,  they  may  nevertheless  rightfully  object  to  an 
anticipation  of  payment  that  may,  in  their  opinion,  prove  to  be  a  sacrifice. 
And  this  becomes  especially  important  when  the  present  value  of  the  security 
is  insufficient  to  prepay  the  incumbrance,  but  contains  the  solid  promise  of 
future  indemnity  as  an  investment.  It  is  that  interest,  we  think,  that  dictated 
the  clause  in  question,  and  can  be  satisfied  only  by  the  construction  which 
secures  to  the  majority  of  bondholders  the  right  to  veto  the  proceeding  of  the 
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Indeed,  the  other  construction  contended  for,  which  gives  to  the  majority 
only  the  right  to  make  the  obligation  of  the  trustees  to  proceed  imperative, 
renders  it  nugatory.  For  upon  that  supposition,  the  debt  having  become  fully 
due,  by  the  declaration  and  notice  of  the  trustees,  for  all  the  purposes  of  the 
mortgage,  if  they  should  delay  or  refuse  to  file  a  bill  for  foreclosure  and  sale, 
it  would  still  be  in  the  power  of  a  single  bondholder  to  proceed  for  himself  and 
associates  directly  for  the  same  object,  and  to  procure  the  same  relief.  It  is, 
therefore,  our  opinion  that,  even  had  the  trustees  rightfully  declared  the  princi- 
pal sum  of  the  mortgage  debt  due,  and  given  the  proper  notice  thereof,  never- 
theless the  foundation  for  proceeding  to  foreclose  for  that  cause,  and  of  the 
decree  requiring  payment  of  that  amount,  would  fail,  without  proof  that  the 
bill  had  been  filed  for  that  purpose,  upon  the  written  request  of  the  holders  of 
a  majority  of  the  bonds  then  outstanding.  It  is  not  disputed  that  no  such 
proof  is  to  be  found  in  this  record. 

Other  errors  than  those  already  discussed  have  been  assigned  upon  both  ap- 
peals, which,  as  in  the  further  progress  of  the  cause  they  may  not  arise  again, 
we  have  not  considered  and  do  not  therefore  pass  upon.  For  the  reasons 
already  given,  both  decrees  will  be  reversed,  and  the  cause  remanded  with  in- 
structions to  proceed  in  conformity  with  this  opinion. 

Dissenting  opinion  by  Waite,  C.  J.,  Hablan,  J.,  concurring. 

I  am  unable  to  agree  to  the  judgment  in  this  case.  In  my  opinion  default 
bad  been  made  in  the  payment  of  the  interest  on  some  of  the  bonds  within 
the  meaning  of  the  eighth  clause  of  the  mortgage.  The  company  having  given 
notice  that  the  coupons  due  October  1,  1873,  would  not  be  paid  if  presented, 
no  presentation  was  necessary  in  order  to  create  the  default.  This  notice  was 
a  waiver  of  a  presentation  in  form.  Coupon  holders  were  in  effect  told  it  was 
useless  to  make  a  demand,  because  if  made  it  would  not  be  met.  Confessedly 
this  default  as  to  the  coupons  on  $698,000  of  the  bonds  continued  more  than 
six  months.  Holders  of  bonds  to  this  amount  declined  to  enter  into  the  scheme 
for  extension.  They  kept  their  coupons,  hoping  some  plan  might  be  devised 
for  payment,  but  retaining  all  their  rights  under  the  mortgage  if  their  hopes 
were  not  realized. 

This  default  having  happened,  and  having  continued  more  than  six  months 
without  the  consent  of  the  holders  of  the  coupons,  by  the  express  terms  of  the 
eighth  clause,  the  principal  of  all  the  bonds  secured  by  the  mortgage  became 
immediately  due  and  payable.  If  after  that  the  holders  of  a  majority  of  the 
outstanding  bonds  had  requested  the  trustees  in  writing  to  foreclose  the  mort- 
gage, it  would  have  become  the  imperative  duty  of  the  trustees  to  institute  the 
necessary  proceedings  for  that  purpose.  But  if  no  such  request  was  made,  it 
seems  to  me  that  the  trustees  were  not  precluded  from  commencing  such  pro- 
ceedings on  their  own  motion,  in  case  the  safety  of  the  trust  made  it  necessary. 
It  is  possible,  if  a  majority  of  the  bondholders  bad,  in  an  appropriate  way,  in- 
terfered to  prevent  the  trustees  from  going  on,  some  relief  might  have  been 
afforded  them ;  but  when  all  came  in  and  availed  themselves  of  what  had  been 
done,  the  corporation  was  in  no  position  to  defend  because  a  request  had  not 
been  formally  made  in  advance.  As  to  the  corporation,  the  principal  of  the 
bonds  became  due  and  payable  when  a  default  occurred  which  continued  the 
requbite  length  of  time.  Whether  a  foreclosure  should  be  had  because  of 
the  default  rested  alone  with  the  bondholders  and  trustees.  The  provision  in 
the  mortgage  for  the  written  request  was,  as  it  seems  to  me^  not  for  the  pro- 
ToulX-89  009 


§147e.  CONVEYANCES  — RAILROAD  MORTGAGES. 

tection  of  the  company  but  the  bondholders.  If  the  bondholders  are  satisfied 
with  what  the  trustees  have  done,  the  corporation  is  in  no  condition  to  com- 
plain. 

That  the  trustees  were  justified  in  commencing  proceedings  on  their  own 
motions  seems  to  me  clear.  Some  of  the  bondholders  having  coupons  and 
bonds,  as  to  which  default  had  been  made,  began  a  suit  for  foreclosure  in  a 
state  court  and  secured  the  appointment  of  a  receiver.  The  company  was  very 
much  embarrassed  financially,  and  so  long  as  the  receivership  continued  could 
do  nothing  to  extricate  itself  from  its  difficulties.  It  was  a  necessity,  therefore, 
for  the  trustees  to  interfere.  When  they  did,  the  company  did  not  relieve 
itself  from  the  consequences  of  its  default  in  the  payment  of  coupons  on  the 
$698,000  of  bonds.  All  the  bondholders  seem  to  have  been  satisfied  with  what 
was  done,  and  they  united  with  the  trustees  in  pressing  the  foreclosure.  Under 
these  circumstances,  in  my  opinion,  the  court  properly  treated  the  principal  of 
all  the  bonds  as  due  and  decreed  accordingly. 

ON   PEnnOX  FOE   REHEAEINO. 

§  1476.  An  appeal  will  lie  from  a  decree  in  an  equity  cause  cUthough  it  is 
only  in  execution  of  a  prior  decree.      Vacation  of  decrees. 

Opinion  by  Mb.  Justice  Matthews. 

Since  the  announcement  of  our  former  opinion,  the  appellees,  having  filed  a 
petition  for  rehearing,  have  suggested  that  the  decree  brought  up  by  the  appeal 
in  the  second  case  is  not  what  it  is  recited  to  be  in  the  prayer  for  appeal  in  the 
circuit  court,  viz. —  the  decree  confirming  the  sale  of  the  mortgaged  property 
under  that  of  foreclosure  and  sale, —  but  one  rendered  subsequently  thereto, 
and  merely  in  execution  of  it,  and  that  it  is  therefore  not  the  subject  of  an 
appeal,  and  claim  that  the  present  appeal  should  be  dismissed  for  want  of 
jurisdiction. 

The  appeal  prayed  for  and  allowed  in  the  circuit  court  is  recited  in  the  peti- 
tion therefor  filed  March  26,  1879,  to  be  as  follows:  "From the  decree  entered 
April  12,  1877,  confirming  the  report  of  the  sale  of  the  property  of  the  defend- 
ant railroad  company.  From  the  decree  of  April  16,  1877,  ordering  the  deliv- 
ery of  the  deed  and  possession  of  the  property  to  the  purchasers,  Frederick  W. 
Huidekoper,  Thomas  W.  Shannon  and  John  M.  Dennison.  From  the  decree 
entered  in  said  cause  on  the  19th  day  of  November,  1877,  in  favor  of  Frede- 
rick W.  Huidekoper,  Thomas  W.  Shannon  and  John  M.  Dennison,  and  against 
the  said  Chicago,  Danville  &  Yicennes  Bailroad  Company  for  the  sum  of 
$1,808,646.46." 

The  two  decrees  last  named,  of  April  16,  1877,  and  of  November  19,  1877, 
do  not  appear  in  the  record.  An  examination  of  the  terms  of  the  decree  of 
April  12, 1877,  shows  that  it  is  a  decree,  confirming  the  report  of  the  master 
upon  a  petition  of  the  purchasers,  Huidekoper,  Shannon  and  Dennison,  asking 
that  their  bid  may  be  satisfied  by  a  surrender  of  bonds  and  coupons  without 
further  cash  payment,  and  upon  that  surrender  for  a  conveyance  of  the  title  to 
the  property,  and  to  be  let  into  possession.  What  prior  action  of  the  court, 
upon  a  report  of  the  sale,  had  taken  place,  the  transcript  of  the  record  before 
us  does  not  disclose.  Counsel  for  the  appellees  state  that  there  was  in  fact  a 
prior  decree  coi^firming  the  sale  rendered  on  February  26,  1877,  from  which  no 
appeal  was  perfected,  and  produce  in  support  of  their  statement  what  is  called 
a  supplemental  transcript  of  the  record  containing  such  a  decree.  This,  how- 
ever, we  cannot  jit  present  consider  or  act  upon  further  than  to  say  that,  in 
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view  of  the  suggestions  made,  and  to  enable  the  parties  to  present  whatever 
questions  arise  upon  the  record  as  it  is  now  before  us,  or  upon  a  complete 
record  when  supplied  upon  the  appeal  prayed  for  and  perfected  on  March  26, 
1879,  the  application  for  a  rehearing  is  granted;  and  the  decree  of  this  court 
rendered  at  the  present  term,  so  far  only  as  it  reverses  any  of  the  decrees  era- 
braced  in  this  appeal}  is  to  that  extent  and  for  that  purpose  set  aside. 

Opinion  by  Mb.  Justice  Matthews. 

This  appeal,  heard  during  the  last  term  with  that  from  the  decree  of  fore- 
closure and  sale  in  the  same  case,  was  taken  from  three  decrees  rendered  after 
the  sale  had  taken  place.  Huidekoper,  Shannon  and  Dennison,  the  purchasers 
of  the  mortgaged  property  sold  under  the  decree  of  foreclosure,  who  are  ap- 
pellees in  this  appeal,  were  not  parties  to  the  former  appeal.  All  the  decrees 
appealed  from,  including  those  now  in  question,  were  included  in  the  order  of 
reversal  made  at  the  former  hearing;  but  on  a  petition  for  rehearing  it  was 
called  to  the  attention  of  the  court  that  the  transcript  of  the  record  was  im- 
perfect and  incomplete,  the  decree  confirming  the  sale  having  been  omitted, 
and  that  the  petition  for  the  present  appeal  contained  a  misrecital,  that  the  de- 
cree entered  April  12,  1877,  was  the  decree  "confirming  the  report  of  the  sale 
of  the  property  of  the  defendant  railroad  com  pan}'."  The  order  of  reversal 
was,  therefore,  set  aside  as  to  the  decrees  embraced  in  the  present  appeal  and  a 
rehearing  granted.  The  cause  on  that  rehearing  has  now  been  heard  at  the 
present  term  upon  the  whole  record  as  amended  and  perfected. 

From  that  it  now  appears  that  on  February  17,  1877,  the  master  filed  his  re- 
port of  the  sale,  and  the  purchasers  their  petition  for  its  confirmation  and 
for  other  relief;  and  it  was  on  that  day,  on  motion  of  the  complainants'  solic- 
itors, ordered  that  the  report  and  sale  be  confirmed,  unless  objections  thereto 
should  be  filed  on  or  before  the  Friday  next  following,  for  which  day  it  was  set 
for  hearing.  And  exceptions  having  been  in  the  mean  time  filed  by  one 
Slaughter,  on  February  26,  1877,  the  court  overruled  the  exceptions,  and  as  the 
order  reads,  "does  in  all  things  confirm  the  sale"  to  the  purchasers.  From 
this  decree  an  appeal  was  prayed  by  Slaughter,  but  was  not  perfected  or  pros- 
ecuted. The  petition  of  the  purchasers,  filed  February  17, 1877,  in  which  ihey 
also  asked  for  the  immediate  discharge  and  payment  of  their  bid,  had  been  re- 
ferred to  the  master,  whose  report  subsequently  filed  was  confirmed  by  the 
decretal  order  of  April  12,  1877,  by  which  he  was  directed,  on  the  surrender 
to  him  of  two  thousand  three  hundred  and  twenty-eight  first  mortgage  Illinois 
division  bonds  of  the  defendant  railroad  company,  to  execute  and  deliver  to 
the  purchasers  a  deed  of  the  property  sold,  and  thereupon  the  receiver  was 
directed  to  let  them  into  possession.  On  April  16,  1877,  the  master  having 
reported  the  execution  of  the  decree  of  April  12th  by  the  delivery  of  the  deed 
and  the  acceptance  of  the  bonds,  a  further  decree  was  entered  approving  and 
confirming  the  same.  These  are  the  two  decrees  first  named  in  the  prayer  for 
the  present  appeal. 

It  is  now  contended  by  the  appellees  that  these  decrees  are  merely  orders  in 
execution  of  the  previous  decrees  of  the  court;  are,  therefore,  not  final  in  the 
sense  necessary  to  authorize  an  appeal;  and  that  consequently,  as  to  them,  the 
present  appeal  must  be  dismissed  for  want  of  jurisdiction.  But  according  to 
tlie  rule  sanctioned  and  adopted  in  Forgay  v.  Conrad,  6  IIow.,  201,  and  Blossom 
V.  Railroad  Co.,  1  Wall.,  655,  an  appeal  will  lie  from  such  decrees  according  to 
the  nature  of  their  subject-matter  and  the  rights  of  the  parties  affected.    In  the 
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present  case  the  decree  of  April  12,  18Y7,  in  eflfect,  distributes  the  proceeds  of 
the  sale  upon  the  basis  of  the  finding  and  declaration  in  the  decree  for  fore- 
closure, that  the  principal  of  the  bonds  had  become  overdue;  for  it  authorized 
the  purchasers,  to  the  extent  of  the  proportion  in  which  the  bid,  if  treated  as 
cash,  would,  when  applied,  extinguish  the  bonds  held  by  them,  to  use  their 
bonds  as  cash  in  payment  of  their  bid.  It  is  manifest  that  a  substantial  error, 
to  the  prejudice  of  one  of  the  parties,  may  originate  in  a  decree  distributing 
the  proceeds  of  a  sale  under  a  decree  of  foreclosure ;  and  no  question  can  be 
successfully  raised  against  the  right  to  appeal  from  such  a  decree.  We  cannot, 
therefore,  dismiss  the  present  appeal  upon  the  ground  alleged. 

It  is  then  urged  by  the  appellees  that  the  decrees  in  question,  having  simply 
followed  the  directions  of  previous  decrees,  originated  no  error,  and  that  the 
only  alternative  is  to  affirm  them.  But  the  decrees  involved  in  this  appeal  now 
under  consideration  are  dependent  upon  the  decree  of  foreclosure  and  sale;  and 
the  latter  having  been  reversed,  the  decrees  in  question  are  left  without  sup- 
port, and  fall  of  themselves,  by  reason  of  that  reversal,  vitiated  by  the  common 
error.  As  they  are  already  annulled  by  operation  of  law,  the  subject-matter  of 
the  appeal  is  withdrawn,  and  the  appeal  itself  must  be  dismissed  for  lack  of 
anything  on  which  it  can  operate. 

§  1477.  A  decree  in  personam^  dependent  on  a  decree  of  foreclosure  and  saUy 
will  he  reversed  if  the  latter  shall  he. 

The  other  decree  involved  in  this  appeal  was  entered  November  19,  1877, 
and  is  a  personal  judgment  in  favor  of  Huidekoper,  Shannon  and  Dennison,  as 
trustees  for  themselves  and  other  bondholders,  for  the  deficiency  arising  from 
the  excess  of  the  amount  found  due  by  the  decree  of  foreclosure  and  sale  over 
the  credit,  given  of  the  proceeds  of  the  sale  of  the  mortgaged  property.  This 
deficiency  is  ascertained  to  be  $1,823,573.84,  and  execution  is  awarded  therefor 
against  the  railroad  company  in  favor  of  the  above  named  parties.  It  would 
seem  that  the  reasons  given  for  dismissing  the  appeal  as  to  the  other  decrees 
apply  with  equal  force  to  the  one  now  under  consideration;  and  such,  we 
think,  would  be  the  rule  in  ordinary  cases;  for  the  existence  and  amount  of  the 
deficiency  must  usually  be  dependent  on  the  findings  of  the  decree  of  fore- 
closure and  sale,  as  to  the  amount  due,  and  the  extent  to  which  that  may  have 
been  reduced  by  the  proceeds  of  the  sale.  But  the  present  judgment  is  not 
in  the  customary  form.  Instead  of  finding  the  amount  due  to  the  complainants 
in  whose  behalf  the  sale  was  decreed,  the  judgment  is  rendered  in  favor  of 
Huidekoper,  Shannon  and  Dennison,  as  trustees  for  the  bondholders.  They 
claim  not  to  have  been  parties  to  the  suit  at  the  time  the  decree  of  foreclosure 
and  sale  was  rendered;  and  as  we  do  not  consider  it  proper  to  investigate  or 
pass  upon  that  claim  in  the  present  proceeding,  we  entertain  the  appeal,  as  to 
the  deficiency  decree,  and  reverse  it,  for  the  error  which  required  the  reversal 
of  the  decree  of  foreclosure  and  sale. 

The  argument  of  the  present  appeal  on  both  sides  seems  to  have  been  influ- 
enced by  the  consideration  that  it  possibly  involved  a  present  adjudication  of 
the  effect  its  determination  might  have  upon  the  rights  of  the  purchasers  at 
the  sale  and  the  present  title  of  the  property  sold.  But  no  question  of  that 
character  is  involved.  Whether  the  purchasers  were  parties  to  the  litigation, 
either  by  name  upon  the  record  or  in  interest  and  by  representation  so  as  to  be 
affected  by  the  error  in  the  proceeding  for  which  the  decrees  have  been  re- 
versed, or  whether  they  or  their  assigns  are  protected  by  the  principle  and  policy 
that  uphold  the  titles  of  hona  fide  purchasers  without  notice  at  judicial  sales, 
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and  any  other  that  may  be  mooted  touching  the  point,  are  questions  which  do 
not  arise  upon  the  present  appeal,  and  are  left  for  further  consideration  in  case 
they  should  be  presented  in  a  subsequent  stage  of  this  or  by  virtue  of  proceed- 
ings in  some  other  suit. 

For  the  reasons  announced,  it  is,  therefore,  ordered  that  the  appeal  from  the 
decrees  of  April  12,  1877,  and  of  April  16,  1877,  respectively,  be  dismissed 
upon  the  ground  that  the  decrees  were  vacated  by  the  reversal  of  the  prior 
decree  of  foreclosure  and  sale  rendered  December  5,  1876,  and  that  the  decree 
entered  November  19,  1877,  in  favor  of  Frederick  W.  Huidekoper,  Thomas  W. 
Shannon  and  John  M.  Dennison,  trustees,  be  reversed,  and  that  the  cause  be 
remanded  with  directions  to  proceed  therein  as  may  be  just  and  equitable. 
The  appellants  are  entitled  to  their  costs  on  this  appeal. 

§  14 78.  A  single  bondholder  has  the  right  to  maintain  an  action  to  foreclose  the  mortgage 
in  behalf  of  himself  and  all  other  bondliolders  secured  by  that  mortgage ;  and  under  some 
circumstances  in  behalf  of  bondholders  secured  by  other  mortgages  of  the  same  property. 
Galveston  Railroad  v.  Cowdrey,  11  Wall.,  459  (§§  1297-1804). 

g  1470.  All  bondholders  need  not  Join.— Where  bondholders  secured  by  mortgage  of  a 
railroad  file  a  biU  in  behalf  of  themselves  and  others  who  might  come  in,  for  the  foreclosure 
of  the  mortgage,  it  is  not  necessary  that  all  the  bondholders  should  join  in  the  suit ;  other 
bondholders  may  come  in  as  complainants,  or  they  may  be  allowed  to  present  and  prove  their 
claims  before  the  master.  Wilmer  v,  Atlanta  &  Richmond  Air  Line  R'y  Co.,  2  Woods,  447 
(§§  1405-1409). 

§  1480.  DIstribntion  among  all  bondholders.—  A  holder  of  part  of  the  bonds  secured  by 
a  mortgage  of  property  insufficient  to  satisfy  the  entire  mortgage  debt  has  no  right  to  appro- 
priate to  his  sole  benefit,  by  execution  and  sale,  the  property  mortgaged  to  secure  all  the 
bonds.  The  bondholders  have  a  common  interest  in  the  s?curity,  and  are  equally  entitled  to 
the  benefit  of  it;  and  in  case  of  a  deficiency  of  the  fund  to  satisfy  the  whole  of  the  debt,  a 
distribution  must  be  made  in  equity  among  all  the  holders  of  bonds  pro  rata,  Pennock  v. 
Coe,  23  How.,  117  (§§  1805-1809). 

{§  1481.  Trustees  may  come  in.— After  individual  bondholders  have  filed  a  bill  to  foreclose 
a  mortgage  in  behalf  of  themselves  and  all  others  in  like  interest,  the  trustees  to  whom  the 
mortgage  was  made  may  come  in  and  ask  to  become  complainants  instead  of  defendants,  and 
their  request  will  generally  be  allowed,  unless  it  appear  that  they  have  adverse  interests  and 
are  not  in  good  faith  fulfilling  their  trust.  So  soon  as  they  are  admitted  as  complainants, 
however,  they  have  control  of  the  suit,  and  are  charged  with  the  conduct  of  it.  The  trustees 
in  such  case  may  be  allowed,  in  the  discretion  of  the  court,  to  dismiss  the  proceedings  com- 
menced by  the  bondholders  and  proceed  in  another  court.  Richards  v,  Chesapeake  &  Ohio 
R.  Co.,  1  Hughes,  34. 

g  1482.  The  trnstees  in  a  railroad  mortgage  are  the  only  necessary  and  proper  parties 
to  represent  all  the  bondholders  secured  by  the  mortgage.  Individual  bondholders  will  not  be 
made  parties  to  the*  suit,  unless  they  allege  some  malfeasance  or  incompetency  on  the  part  of 
the  trustees.  The  fact  that  the  trustees  have  approved  a  plan  of  reorganization  proposed  by 
one  set  of  bondholders  is  no  ground  for  alluwing  another  set  to  become  parties  to  the  suit. 
Bkiddy  v.  Atlantic,  Miss.  &  OhioR.  Co.,  8  Hughes,  820  (?§  15.TO-67). 

g  1488.  A  prior  mortgagee  Is  a  proper  party  to  a  foreelosore  salt  when  a  receirer  is 
prayed  for.  If  in  such  case  a  receiver  is  appointed  without  special  notice  to  the  prior 
mortgagee,  but  the  order  apix>lnting  the  receiver  is  immediately  served  upon  him,  he  should 
protect  his  interests  promptly,  or  he  will  be  bound  by  such  appointment  by  the  subsequent 
authorized  acts  of  the  receiver.    Miltenberger  v.  I^gansport  R y  Co.,  16  Otto,  280  (gg  1529-34). 

g  1484.  Default  in  interest  on  divisional  mortgage.— In  a  suit  to  foreclase  a  mortgage 
made  by  a  railroad  company  formed  by  consolidating  several  separate  com|)anies  which  had 
already  mortgaged  their  separate  roads,  it  was  held  that  no  decree  could  be  granted  in  respect 
of  a  default  in  the  payment  of  interest  on  the  divisional  mortgages  which  the  complainant 
had  not  paid,  and  the  holders  of  which  mortgages  were  not  made  parties  to  the  suit;  although 
the  mortgage  in  suit  contained,  among  other  things,  a  covenant  for  the  payment  of  such  in- 
terest    Union  Trust  Co.  t?.  Railway  Co.,*  5  Dill.,  1. 

g  1486.  Stockholders  represented  by  the  corporation.— The  stockholders  of  a  corpora- 
tion need  not  be  individually  made  parties  to  a  suit  by  its  creditors  to  obtain  satisfaction  out 
of  surplus  proceeds  of  a  foreclosure  sale,  where  the  stockholders  are  represented  both  by  the 
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corporation  and  by  a  committee  of  their  own.  Railroad  Co.  v.  Howard,  7  WiJl.,  393 
(§§  1348-54). 

g  1486.  Where  a  void  sale  of  corporate  property  has  been  made  under  a  deed  of  trust,  and 
the  property  has  been  delivered  to  the  purchaser,  the  trustees  and  the  purchaser  are  liable  to 
the  corporation  for  the  proceeds ;  yet  a  decree  against  them  will  not  be  made  in  a  proceeding 
by  two  stockholders  holding  small  interests,  to  which  the  corporation  is  not  a  party,  t)ioi>jh 
the  suit  be  brought  by  these  stockholders  on  behalf  of  themselves  and  all  similarly  situated 
who  may  come  in  to  prosecute,  when,  after  a  long  period,  no  other  shareholder  comes  forward 
to  join  in  the  suit.    Samuel  v.  Holladay,*  1  Woolw.,  400. 

§  1487.  A  question  of  title  as  between  the  defendant  company  and  third  parties  cannot 
be  litigated  in  the  foreclosure  suit.  Farmers'  Loan  &  Trust  Co.  v.  Green  Bay,  etc.,  R.  Co.,  6 
Fed.  R.,  100  (§§  1468-73). 

§  1488.  When  a  right  of  priority  is  in  dispute  it  ought  to  be  settled  before  a  sale,  so  that 
the  party  holding  the  first  incumbrance  can  bid  upon  the  property  up  to  the  amount  of  his 
claim.    Campbell  v,  Texas  &  New  Orleans  R.  Co.,  2  Woods.  263  (g^  1345-50). 

g  1489.  Defenses.—  In  a  bill  to  foreclose  a  mortgage  given  to  secure  negotiable  railroad 
bonds,  as  against  bona  flde  purchasers  of  the  bonds  for  value,  no  other  or  further  defenses 
to  the  mortgage  are  allowed  than  would  be  allowed  were  the  action  brought  in  a  court  of  law 
upon  the  bonds.  Such  bondholders,  in  this  respect,  stand  in  the  same  position  as  bona  fide 
assignees  for  value  and  before  maturity  of  negotiable  promissory  notes.  Kenicott  v.  Super- 
visor, 16  Wall.,  453. 

§  1490.  Filing  bill  when  road  already  in  hands  of  receirer.— Objection  that  a  junior 
mortgagee  cannot  file  a  bill  of  foreclosure  of  property  in  the  hands  of  a  receiver  appointed  in 
a  suit  brought  to  foreclose  a  prior  mortgage  in  the  same  court  will  not  be  sustained  when  not 
made  until  a  year  and  a  half  after  the  filing  of  the  bill.  Jerome  v.  McCarter,  4  Otto,  734 
(g,4  1453-56). 

§  1491.  A  decree  of  sale  of  a  railroad  sitoate  in  two  states  may  be  made  by  a  court  sit- 
ting in  one  of  those  states,  under  a  mortgage  of  the  entire  line  of  road  executed  by  one 
corporate  body.  The  execution  of  the  mortgage  in  this  way  estops  the  corporation  from  set- 
ting up  a  separate  existence  in  the  two  states.  Moreover  a  corporation  chartered  in  two 
states  may  constitute  one  and  the  same  corporate  body.  Wilmcr  v.  Atlanta  Sc  Richmond  Air 
Line  R'y  Co.,  2  Woods,  447  (§§  1405-1409). 

g  1492.  Decree  amended  at  snbseqncnt  term.— A  decree  of  sale  under  a  railroad  mortgage 
may  be  amended  at  a  subsequent  term  of  the  coui*t  so  as  to  make  the  sale  subject  to  certain 
judgments  and  taxes  which  are  liens  upon  the  property,  and  to  a  certain  lease  and  debts  due 
from  a  receiver,  instead  of  requiring  the  payment  of  a  sum  of  money  sufficient  to  pay  aU 
these  claims  in  cash.     Turner  v.  I.  B.  &  W.  R'y  Co.,  8  Biss.,  380  (g§  1609-20). 

g  1493.  When  decree  not  final. —  A  decree  of  foreclosure  which  does  not  fix  the  amount 
due  upon  the  mortgage,  nor  ascertain  and  define  the  property  to  be  sold  under  the  decree,  is 
not  final  in  the  sense  which  allows  an  appeal  from  it.    Railroad  Co.  v.  Swasey,  23  Wall.,  405. 

.^  1494.  A  decree  in  a  foreclosure  suit  which  ascertains  the  amount  due  and  directs  a  sale  is 
a  final  decree  from  which  an  appeal  lies.  Bronson  v.  La  Crosse  &  Milwaukee  R.  Co.,  2  Black, 
524  (g§  1457-59). 

XI.  Appointment  and  Jurisdiction  of  Keceivees. 

[See  Rkckiyers.] 

Summary  —  Receiver  appointed  to  save  earnings  and  land  grant.  %%  1495,  1496. —  Not  ap 
pointed  against  wishes  of  great  majority  of  bondholders,  §  14Q7.^  Default  must  be  shown, 
^^  1498.  1499. —  And  something  more  than  default,  §  1500.—  Prosecution  of  actions  against 
the  receiver  or  against  the  property,  g  1501. 

§  1495.  It  is  the  right  of  bondholders,  after  default  of  payment,  to  have  a  receiver  appointed 
in  cases  where  there  is  a  stipulation  in  the  mortgage  that  the  mortgagee  shall  receive  the  in- 
come.    Allen  V.  Dallas  <%  Wichita  R.  Co.,  g§  1502-1508. 

g  1496.  Where  prompt  action  is  necessary  to  save  a  corporation  from  forfeiture  and  a 
valuable  land  grant  from  lapsing,  it  is  competent  for  a  court,  at  the  instance  of  bondholders, 
to  appoint  a  receiver.     Ibid. 

§  1497.  A  receiver  will  not  be  appointed  against  the  wishes  and  interests  of  a  gi*eat  major- 
ity of  the  bondholders,  upon  the  application  of  a  very  small  minority  of  bondholders,  so 
long  as  the  property  is  honestly  and  successfully  managed.  In  such  case  the  equities  of  tho 
great  body  of  the  creditors*  and  stockholders  of  a  railroad  company,  whose  interests  would  be 
imperiled  by  the  appointment  of  a  receiver,  will  be  respected  in  the  exercise  of  the  discretion- 
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ary  power  of  the  court  to  interfere  by  taking  possession  of  the  property,  and  the  complain- 
ants will  be  left  to  their  technical  right  of  foreclosure  in  the  usual  course  of  proceedings. 
Tysen  v,  Wabash  R'y  Co.,  §§  1509-1511. 

§  1498.  Where  a  mortgage  of  a  canal  company,  including  its  tolls  and  revenues,  provided 
that  the  company  should  retain  possession  so  long  as  it  should  not  make  default  from  any 
cause,  except  a  deficiency  of  revenue  arising  from  a  failure  of  business,  the  court  will  refuse 
an  application  for  a  receiver  filed  by  one  bondholder  in  behalf  of  all,  when  it  is  not  shown 
that  the  default  did  not  arise  from  the  excepted  case.  Stewart  v.  Chesapeake  &  Ohio  Canal 
Co.,  §§1512,1513. 

§  1499.  But  under  the  circumstances  of  the  case  the  court  retained  the  bill  so  as  to  require 
the  company  to  rende^  account  and  to  enable  it  to  grant  such  relief  as  the  bondholders  might 
petition  for.    Ibid. 

%  1500.  The  court  will  exercise  an  equitable  discretion  as  to  appointment  of  a  receiver, 
although  by  the  terms  of  the  mortgage  a  default  has  occurred.  There  must  generally  be 
more  than  a  default;  as,  for  instance,  proof  that  ultimate  loss  is  likely  to  happen  to  the  bond- 
holders unless  possession  of  the  property  be  taken  in  their  interest.  A  single  and  recent  fail- 
ure to  pay  the  semi-annual  interest  due  on  a  mortgage,  where  the  income  of  the  road  had 
been  appropriated  to  completing  and  operating  the  road,  was  not  deemed  sufficient  ground 
for  the  appointment  of  a  receiver,  though  the  court  took  control  of  the  company  so  far  as  to 
require  it  to  pay  a  certain  portion  of  its  income  into  court  every  month  for  the  use  of  the 
bondholders.     Williamson  v.  New  Albany  R  Co.,  §§  1514-1518. 

§  laOl.  Where  a  receiver  has  been  discharged,  the  property  remaining  in  the  jurisdiction 
of  the  court,  causes  of  action  against  him  either  by  contract  or  tort  must  be  prosecuted  by 
proceedings  in  rem.  It  is  competent  for  the  court  in  such  case  to  establish  and  enforce  a  lien 
on  the  property.     Farmers'  L.  &  T.  Co.  t;.  Central  R.  Co.  of  Iowa,  §§  1519,  1520. 

[Notes. —See  §§  1521-1523.] 

ALLEN  v.  DALLAS  &  WICHITA  RAILROAD  COMPANY. 
(Circuit  Court  for  Texas:  8  Woods,  810-834.    1878.) 

Statement  of  Facts. —  This  bill  was  filed  by  Allen  and  Nettleton,  trustees, 
under  u  deed  of  trust  executed  by  the  defendant  railroad  company,  to  foreclose 
the  deed  of  trust  and  sell  the  property  conveyed  by  it,  to  pay  the  debts  which 
it  was  given  to  secure.  After  it  was  filed  a  receiver  was  appointed,  the  de- 
fendant appearing  by  counsel  and  making  no  opposition.  The  receiver  took 
charge  of  the  railroad  and  managed  it  under  the  orders  of  the  court  for  some- 
thing over  a  month,  when  a  motion  was  made  to  vacate  the  order  appointing  a 
receiver,  and  upon  this  motion  the  case  was  heard. 

§  1602.  Service  of  notice  upon  the  proper  officer  of  a  corjyoration  is  goody  aU 
though  he  fraudvJenlly  withholds  such  notice  from  the  company. 

Opinion  by  Woods,  J. 

1.  The  facts  concerning  notice  to  this  company,  of  the  motion  for  the  ap- 
pointment of  a  receiver,  were  these: 

A  notice  was  served  on  J.  W.  Calder,  the  vice-president  of  the  company,  on 
May  18,  18Y8,  in  the  city  of  Dallas,  Texas,  where  the  principal  office  of  the 
defendant  railroad  company  was,  during  the  absence  from  the  city  of  W.  II. 
Gaston,  the  president,  and  Calder  authorized  counsel  to  appear  for  the  railroad 
company.  The  service  of  a  notice  upon  the  vice-president  of  the  company, 
onder  these  circumstances,  was  a  good  service  upon  the  company,  according  to 
the  statutes  of  Texas  and  the  by-laws  of  the  company.  No  objection  was 
made  by  Calder  to  the  form  of  the  notice  or  the  manner  in  which  it  was  served 
on  him.  Neither  the  complainants  nor  their  counsel  were  responsible  for  what 
Calder  did  after  this  notice  was  served  on  him.  He  was  the  representative  of 
the  company  appointed  by  it,  and  if  he  was  an  unfaithful  agent,  the  principal  of 
the  agent,  according  to  the  general  law,  and  not  other  parties,  must  suffer  by  his 
neglect  or  misconduct.    There  is  no  proof  and  no  claim  that  either  the  com- 
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plainants  or  their  coonsel  were  in  any  complicity  with  Calder  to  prevent  notice 
of  the  motion  for  a  receiver  from  coming  to  the  knowledge  of  other  officers  of 
the  company. 

§  1603.  Failure  to  notify  company  of  motion  to  appoint  a  receiver. 

The  proof  shows  that  Calder  was  acting  as  agent  for  one  of  the  bondholders, 
and  that  he  did  not  communicate  the  fact  tbat  a  motion  was  to  be  made  for  a 
receiver  to  any  other  officer  of  the  company.  There  is  no  doubt,  also,  that  if 
the  president  and  other  agents  of  the  company  had  received  notice  of  the 
motion,  the  company  would  have  resisted  it,  and  there  Js  little  doobt  that 
Calder  purposely  kept  them  in  ignorance  of  the  fact  that  the  motion  was  to  be 
made.  This  is  the  conviction  left  on  my  mind  by  all  the  evidence.  Waiving 
for  the  present  any  consideration  of  the  delay  of  the  defendants  in  giving  no- 
tice of  their  purpose  to  make  the  present  motion,  under  the  circumstances  of 
the  case,  if  now  any  of  the  defendants  in  interest  can  make  it  appear  that  the 
appointment  of  a  receiver  by  the  court  was  an  invasion  of  their  rights,  that 
the  facts  did  not  justify  such  an  appointment,  and  that  the  same  was  unad- 
visedly and  improvidently  made,  I  think  they  ought  to  be  heard  and  the  ap- 
pointment revoked,  and  the  condition  of  things  before  the  appointment,  as  far 
as  possible,  restored. 

The  question,  therefore,  is  presented  whether,  in  view  of  all  the  facts  now 
made  to  appear,  the  court  should  in  the  first  instance  have  appointed  a  receiver. 
To  sustain  its  side  of  this  issue,  the  railroad  company  has  filed  its  own  answer, 
sworn  to  by  W.  H.  Gaston,  its  president,  the  answers  of  SSas  Reed,  A.  T. 
Obenhain  and  Jules  Schneider,  and  the  affidavits  of  W.  H.  Gaston,  president, 
and  Geo.  Shields,  secretary  of  the  railroad  company,  and  W.  M.  Johnson,  engi- 
neer. The  complainants,  to  sustain  the  appointment  of  the  receiver,  offer  the 
bill  verified,  as  before  stated,  by  one  of  the  complainants,  and  the  affidavits  of 
Wallace  Pratt,  C.  W.  Blair,  J.  W.  Calder,  Ira  Harris,  W.  L.  Doane,  J.  Brum- 
back,  J.  B.  J.  Fenton  and  C.  F.  Stevens.  They  also  again  produce  two  hundred 
and  fifty  coupons  due  January  1, 1878,  cut  from  the  first  mortgage  bonds  of  the 
railroad  company,  with  evidence  of  their  presentation  for  payment  and  of  their 
non-payment. 

2.  The  claim  that  the  railroad  company  has  never  issued  its  bonds  and  that 
no  default  has  been  made  in  the  payment  of  the  coupons  is  entirely  unsus- 
tained.  On  the  contrary,  the  proof  is  conclusive  not  only  that  the  bonds  were 
issued  by  the  company,  but  that  it  received  full  value  for  every  bond  issued. 
The  facts,  as  shown  by  the  testimony,  are  as  follows:  One  Alexander  Calder 
was  a  creditor  of  the  railroad  company  to  the  amount  of  $20,000,  for  which 
he  held  the  obligation  of  the  company,  secured  by  a  mortgage  duly  recorded 
on  February  12,  1876,  on  the  company's  road  and  property;  and  that,  to  secure 
a  release  and  cancellation  of  this  mortgage,  the  railroad  company  caused  to  be 
transferred  to  him  sixty  of  the  first  mortgage  bonds  in  suit,  to  be  held  by  him 
as  collateral  security  for  the  payment  of  his  claim.  The  stipulation  was  car- 
ried into  effect.  The  sixty  bonds  were  delivered  to  W.  E.  Hughes,  as  trustee 
for  Alexander  Calder,  who  thereupon  dismissed  a  suit  which  he  (Calder)  had 
commenced  in  this  court  to  foreclose  his  mortgage,  and  entered  a  release  of  the 
mortgage  on  record.  Afterwards,  about  April  1,  1878,  the  railroad  company 
having  failed  to  comply  with  the  stipulations  which  said  bonds  were  pledged 
to  secure,  the  same  were,  in  strict  conformity  with  the  terms  of  the  contract 
of  pledge,  sold  in  New  York  city,  after  due  notice,  by  an  auctioneer*  and  bought 
in  by  said  Alexander  Calder,  who  thereupon  became  their  absolute  owner. 
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As  to  the  remainiDg  one  hundred  and  ninety  bonds,  the  proof  shows  that 
they  were  delivered  by  the  railroad  company  to  Malcolm  Hendereon,  the  con- 
tractor for  the  construction  of  the  railroad,  in  payment  of  the  work  done  and 
to  be  done  by  him,  and  to  enable  him  to  procure  materials  to  carry  on  and 
complete  his  contract  for  the  construction  of  the  railroad,  and  that  by  the 
assent  of  Henderson  and  of  the  railroad  company,  the  one  hundred  and  ninety 
bonds  were  transferred  to  Ira  Harris,  the  agent  of  the  Kansas  Rolling  Mill, 
as  trustee,  to  hold  as  collateral  security  for  the  payment  of  certain  notes  given 
by  Henderson  to  the  Kansas  Rolling  Mill  Company,  for  iron  furnished  for  the 
railroad,  and  which  had  been  laid  down  in  the  track,  and  with  power  to  sell 
said  bonds  at  public  or  private  sale  in  the  event  the  said  notes  of  Henderson 
were  not  paid  at  maturity,  the  proceeds  of  (he  sale  to  be  applied  to  the  pay- 
ment of  Henderson's  notes.  In  fact,  all  the  iron  used  in  laying  the  track  of 
the  railroad  was  furnished  by  the  Kansas  Rolling  Mill  Company,  and  it  has  re- 
ceived nothing  therefor  except  the  notes  of  Henderson,  secured  by  the  transfer 
of  the  said  one  hundred  and  ninety  bonds.  Henderson  paid  nothing  on  his 
notes  to  the  Kansas  Rolling  Mill  Company,  and  on  May  3,  1878,  the  one  hun- 
dred and  ninety  bonds  were  sold  to  one  W.  L.  Doane,  who  claimed  to  be  the 
holder  and  in  possession  of  the  same. 

§  1 504.  Those  wlio  held  railroad  bonds  as  collateral  security  are  bona  fide 
holders  for  value. 

There  is  nothing  in  the  record  to  show  that,  while  Alexander  Calder  and  the 
Kansas  Rolling  Mill  Company  held  these  bonds,  they  were  not  holders  for  value 
without  notice,  nor  is  there  anything  in  the  record  tending  to  show  that  there 
are  any  defenses  whatever  which  the  railroad  company  could  set  up,  even  as 
against  Henderson,  the  first  transferee  of  the  bonds.  On  this  state  of  facts, 
which  is  clearly  shown  by  the  proof,  and  which  there  is  no  satisfactory  evidence 
to  contradict,  it  is  hard  to  conceive  on  what  grounds  the  railroad  company  can 
claim  that  it  never  issued  or  negotiated  its  bonds.  Even  if  the  bonds  were 
still  held  by  Alexander  Calder  and  the  Kansas  Rolling  Mill  Company  as  col- 
lateral security,  they  would  be  bona  fi^e  holders  for  value  and  entitled  to 
enforce  the  payment  of  the  bonds,  as  long  as  the  debts  for  which  they  were 
hypothecated  were  unsatisfied.  Wheeler  v.  Newbould,  16  K  Y.,  392;  Alex- 
andria, etc.,  R.  Co.  V.  Burke,  22  Gratt.,  25i;  Goodman  v.  Simonds,  20  How., 
343  (Bills  and  Notes,  §§  420-425). 

The  claim  is  further  interposed  by  the  railroad  company  that  there  was  an 
understanding  that  the  coupons  due  January  1,  1878,  were  to  be  cut  from  said 
bonds  delivered  to  the  Kansas  Rolling  Mill  Company  before  the  same  were  so 
delivered.  The  proof  utterly  fails  to  sustain  this  claim.  The  agent  of  the 
Kansas  Rolling  Mill,  who  was  engaged  in  transacting  this  business,  swears  that 
they  never  heard  of  any  such  understanding  until  it  was  set  up  in  the  answer 
of  the  railroad  company,  and  the  joint  written  order  of  Henderson  and  Gaston, 
the  president  of  the  railroad  company,  dated  November  2,  1877,  is  produced, 
directing  the  trustees  of  the  trust  deed  to  deliver  to  Harris,  trustee  for  the 
Kansas  Rolling  Mill  Company,  the  one  hundred  and  ninety  bonds  in  question, 
"to  be  held  by  him  as  collateral  security  for  the  payment  of  iron  delivered  in 
Dallas  to  the  said  company,  pursuant  to  contract.'*  In  this  order  nothing  is 
said  about  detaching  the  coupons  due  January  1,  1878,  and  the  proof  shows 
that  the  Rolling  Mill  Company  was  entitled  to  the  possession  of  one  hundred 
and  twent3'-five  of  these  bonds  as  early  as  May,  1877.  As  to  the  sixty  bonds 
held  by  Alexander  Calder,  it  is  not  claimed  that  the  coupons  due  January  1, 
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1878,  were  not  properly  transferred  with  them.  I  conclude,  therefore,  that  the 
two  hundred  and  fifty  bonds  of  the  railroad  company  were  issned  and  put  in 
circulation,  that  they  are  held  bona  fide  and  for  value  by  either  Alexander 
Calder  and  the  Kansas  City  Rolling  Mill  Company  or  those  to  whom  they  have 
been  transferred,  and  that  default  has  been  made  by  the  company  in  the  pay- 
ment of  the  interest  due  January  1,  1878. 

§  1505.  A  receiver  will  he  appointed  after  defavU  where  the  ^nortgagee  is 
entitled  to  the  income. 

3.  It  remains  to  consider  whether  there  was  any  necessity  for  the  appoint- 
ment of  a  receiver,  and  whether,  under  all  the  circumstances  as  they  now  appear, 
a  receiver  should  have  been  appointed.  In  my  judgment,  independent  of  any 
necessity  for  the  appointment  of  a  receiver  to  protect  and  preserve  the  trust 
property,  it  was  the  right  of  the  bondholders,  under  the  terms  of  the  trust  deed, 
to  have  a  receiver  appointed  to  take  possession  of  the  trust  property.  The 
rights  of  holders  of  negotiable  bonds  issued  by  a  railroad  company  and  secared 
by  a  mortgage  on  its  property  are  not  to  be  measured  by  the  same  rules  as  are 
applied  to  an  ordinary  mortgage  of  a  farm  or  house  and  lot,  to  secure  one  or 
two  notes  held  by  one  mortgagee.  In  this  case  the  trust  deed  pledged  the 
receipts  and  income  of  the  railroad  property  for  the  payment  of  the  principal 
and  interest  of  the  bonds.  It  declared  that  after  three  months'  default  in  the 
payment  of  the  principal  or  interest  on  the  bonds,  or  any  part  of  either,  upon 
the  written  request  of  one-tenth  of  the  holders  of  the  bonds,  it  should  be  com- 
petent and  lawful  for  the  trustees  to  enter  upon  and  take  possession  of  the 
trust  property,  and  upon  the  written  request  of  one-tenth  of  the  holders  of  the 
bonds,  it  should  be  the  duty  of  the  trustees  to  enter  upon  and  take  possession 
of  the  trust  property,  and  to  use  and  employ  the  said  railroad  and  the  property 
and  appurtenances  proper  for  its  use,  to  make  all  necessary  repairs,  pay  all 
proper  expenses  of  the  management  thereof,  including  taxes,  and  to  apply  the 
proceeds  to  the  payment,  p^'o  rata^  of  the  principal  and  interest  due  on  the 
bonds.  In  short,  it  was  made  the  duty  of  the  trustees,  in  the  contingency 
named,  to  exercise  the  rights  and  perform  the  duties  of  receivers  appointed  by 
the  court. 

These  provisions  were  inserted  in  the  deed  of  trust  to  give  credit  to  the 
bonds,  to  enhance  their  value  and  induce  capitalists  to  purchase  them.  They 
constituted  a  part  of  the  consideration  which  the  railroad  company  offered  to 
purchasers  of  its  bonds.  State  of  Maryland  v.  Northern  Central  R.  W.  Co., 
18  Md.,  193;  Dumville  v.  Ash  brook,  3  Russ.,  99  (3  Eng.  Ch.),  note  c.  A  mere 
default  in  the  payment  of  the  debt  is  no  ground  for  the  appointment  of  a  re- 
ceiver, but  this  is  not  true  where  there  is  a  stipulation  in  the  mortgage  that  the 
mortgagee  shall  have  the  rents.  Whitehead  v.  Wooten,  43  Miss.,  623;  Morri- 
son V.  Buckner,  1  Hemp.,  442  (§  1040,  supra).  Are  all  these  provisions  of  the 
deed  of  trust  to  be  disregarded  ?  If  not,  are  the  rights  of  the  bondholders  im- 
paired by  the  fact  that  the  trustees,  instead  of  taking  possession  of  the  trust 
property,  as  they  had  a  right  and  it  was  their  duty  to  do,  have  applied  to  this 
court  to  assist  them  in  the  execution  of  the  trust  whose  duties  they  had  as- 
sumed? These  trustees  might,  as  is  sometimes  done,  have  first  taken  possession 
of  the  trust  property  under  the  authority  of  the  trust  deed,  and  upon  written 
demand  of  one-tenth  of  the  bondholders,  and  afterwards  filed  their  bill  asking 
the  court  to  protect  their  possession  and  aid  and  instruct  them  in  the  discharge 
of  their  trust.  Such  a  course  would  have  been  perfectly  proper  and  competent. 
But  having  chosen  to  file  their  bill  in  the  first  instance,  neither  they  nor  any 
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bondholder  has  lost  any  right,  and  it  is  the  clear  duty  of  the  conrt  to  give 
them  all  the  rights  conferred  by  the  deed  of  trust.  By  the  terms  of  this  trust 
deed  the  bondholders,  upon  default  in  the  payment  of  interest,  are  entitled  to 
have  the  income  and  profits  of  the  trust  property  applied  to  the  payment  of 
their  debt.  This  can  be  done  only  by  possession  taken  of  the  trust  property, 
either  by  the  trustees  or  a  receiver.  By  a  failure  to  take  possession  the  bond- 
holders are  in  danger  of  losing  their  right  to  the  income  and  profits.  Ameri- 
can Bridge  Co.  v.  Heidelbach,  94  TJ.  S.,  798. 

§  1506.  Difference  between  an  ordinary  mortgage  and  one  in  which  the  in- 
come is  hypothecated  with  the  corpics  of  the  property. 

It  is  evident  that  the  rules  applicable  to  the  appointment  of  a  receiver  upon 
an  ordinary  mortgage  do  not  apply  here.  The  bondholders  are  not  precluded 
from  the  appointment  of  a  receiver,  because  it  is  not  shown  that  the  property 
is  insufficient  to  pay  the  mortgage  debt,  that  the  mortgagee  is  insolvent,  or  that 
the  trust  property  is  in  jeopardy,  or  because  the  amount  due  is  in  dispute,  etc. 
For  instance,  are  the  rights  of  Alexander  Calder  to  proceed  on  his  sixty  bonds, 
no  part  of  which  are  in  dispute,  to  be  affected  because  some  unfounded  claim  is 
set  up  that  some  of  the  coupons  due  January  1,  1878,  held  by  the  iKansas 
Rolling  Mill  Company,  are  not  justly  due?  The  rights  of  one  holder  of  bonds 
are  not  to  be  impaired  because  some  dispute  may  be  started  affecting  the  rights 
of  another  holder.  High  on  Eeceivers,  sec.  387.  The  value  of  railroad  bonds, 
as  commercial  paper,  depends  in  large  degree  upon  the  punctual  payment  of  the 
interest  as  it  falls  due.  The  trust  deed  has  therefore  provided  not  only  a  pledge 
of  the  income  and  profits  of  the  trust  property  to  pay  the  interest  and  princi- 
pal of  the  bonds,  but  has  pointed  out  the  method  by  which,  in  default  of  the 
company  to  pay  the  interest,  the  bondholders  may  compel  the  application  of 
the  issues  and  profits  to  its  payment  as  it  matures.  Therefore,  under  the  terms 
of  the  trust  deed,  I  should  feel  compelled,  upon  demand  made  upon  the  trustees 
by  one-tenth  of  the  bondholders,  to  appoint,  upon  a  bill  filed  for  that  purpose, 
a  receiver,  through  whose  agency  the  bondholders  could  enjoy  all  their  rights, 
and  it  would  be  no  answer  to  such  an  application  to  say  that  the  trust  property 
was  sufficient  to  pay  all  the  bonds,  or  that  some  of  the  bonds  were  in  dispute, 
or  that  the  corpus  of  the  trust  property  was  in  no  danger.  Regarding,  there- 
fore, only  the  terms  of  the  trust  deed  upon  proof  of  a  three  months'  default  in 
the  payment  of  interest,  and  of  a  written  request  made  by  one-tenth  of  the 
holders  of  the  bonds  upon  the  trustees,  that  they  exert  the  powers  conferred 
u|K>n  them  by  the  trust  deed,  it  would  be  the  duty  of  the  court,  without  further 
showing,  to  appoint  a  receiver,  so  that  the  value  of  thjB  bonds,  as  commercial 
paper,  might  be  preserved,  and  all  the  rights  of  the  bondholders  secured. 

§  1507.  When  t/ie  situation  of  the  trust  property  alone  requires  the  appoint- 
ment of  a  receiver. 

But  independent  of  the  peculiar  terms  of  the  trust  deed,  the  situation  of  the 
trust  property,  as  shown  by  the  evidence,  was  such  as,  in  my  judgment,  to 
justify  and  require  the  appointment  of  a  receiver  at  the  time  when  the  ap- 
plication was  first  made.  It  sufficiently  appears  that  the  main  reliance  of  the 
railroad  company  for  means  to  construct  its  road  was  on  the  sale  of  its  first 
mortgage  bonds.  It  is  true,  it  had  a  land  grant  from  the  state,  but  this  could 
only  be  secured  as  the  sections  of  the  road  were  completed,  and  could  only  be 
used  as  a  means  of  affording  additional  security  and  value  to  the  bonds.  The 
condition  of  the  railroad  company  on  May  21,  1878,  the  date  at  which  the  re- 
ceiver was  appointed,  appears  by  the  proof  to  have  been  as  follows:    The 
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company  had  issued  its  bonds  to  the  amount  of  $250,000,  on  which  the  coupons 
due  January  1,  1878,  were  unpaid,  and  the  bonds  held  as  collateral  security 
had  been  sold  in  New  York  city  at  fifty  cents  on  the  dollar.  The  company 
had  allowed  judgments  to  be  recovered  against  itself,  on  which  executions  had 
been  issued  and  the  company's  property  advertised  for  sale,  and  on  one  judg- 
ment a  sale  had  been  actually  made.  In  short,  the  company  was  insolvent,  and 
without  means  either  to  pay  the  interest  on  its  bonds  or  to  construct  its  road. 

Malcolm  Henderson,  with  whom  the  railroad  company  had  contracted  for 
the  construction  of  its  road,  had  failed,  and  had  abandoned  the  work  of  con- 
struction. Reed,  who  appears  to  have  been  a  subcontractor  under  Uenderson, 
or  in  some  way  connected  with  him,  was  in  possession  of  the  railroad,  about 
eighteen  miles  of  which  had  been  completed,  and  was  receiving  its  issues  and 
profits.  As  already  stated,  if  twenty  miles  of  the  railroad  were  not  completed 
by  July  1,  1878,  the  charter  of  the  railroad  company  and  its  land  grant  would 
become  forfeited,  and  the  security  of  the  bondholders  be  entirely  lost.  There 
was  not  sufficient  iron  on  hand  to  complete  the  road  for  the  remaining  two 
miles,  necessary  to  be  completed  to  save  the  charter  and  land  grant.  This  was 
the  condition  of  affairs  when  the  application  for  the  appointment  of  a  receiver 
was  made  and  granted.  It  is  true,  that  after  the  appointment  of  the  receiver, 
and  before  the  order  of  appointment  had  reached  the  city  of  Dallas,  the  de- 
fendaTit  Reed,  who,  according  to  the  answer  of  the  railroad  company,  was 
engaged  in  the  construction  of  the  railroad  under  a  contract  with  Henderson, 
had,  as  he  alleges,  entered  into  a  contract  with  a  competent  engineer  to  com- 
plete said  railroad  a  distance  of  nineteen  and  a  half  miles  by  June  7th.  But  by 
the  showing  of  the  railroad  company  and  of  Reed,  no  such  contract  had  been 
made  when  the  receiver  was  appointed.  The  significant  and  unexplained  fact 
remains,  however,  that  even  this  contract  did  not  provide  for  the  completion 
of  the  road  for  the  distance  of  twenty  miles  in  due  time  to  avoid  the  forfeiture 
of  the  charter  and  the  land  grant.  It  is  true  that  the  railroad  company,  speak- 
ing by  Gaston,  its  president,  says  that  it  had  no  doubt  that  Reed  would  have 
completed  the  road  for  the  distance  of  nineteen  and  one-half  miles  by  June  lOtb, 
and  upon  information  and  belief  that  he  could  have  completed  the  road  for  the 
distance  of  twenty  miles  by  July  1st,  and  that  the  president  of  the  railroad  com- 
pany had  received  assurance  and  ample  indemnity  from  Reed  that  he  would 
have  finished  the  road  the  distance  of  twenty  miles  by  July  1st,  and  Reed  de- 
clares in  bis  answer  his  purpose  to  have  finished  the  road  the  distance,  and 
within  the  time,  necessary  to  save  a  forfeiture  of  the  charter. 

In  what  shape  the  assurances  were  received  by  the  president  from  Reed, 
whether  verbal  or  in  writing,  is  not  shown.  What  the  ample  guaranty  was  is 
not  stated.  Could  it  be  expected  that  a  court,  where  interests  amounting  to 
more  than  8250,000  were  depending,  should  be  satisfied  with  such  a  showing  as 
that?  If  Reed  intended,  in  good  faith  and  without  seeking  any  undue  advantage, 
to  construct  the  twenty  miles  of  road  by  July  1st,  why  did  he  not  contract  with 
competent  engineers  to  construct  the  road  to  the  twenty-mile  point,  and  not 
to  the  nineteen  and  a  half  mile  point?  If  he  intended  to  allow  the  use  of  the 
road  which  was  in  his  possession  to  carry  the  iron  necessary  to  lay  the  last  half 
mile,  why  did  he  decline  to  enter  into  a  contract  to  that  eflFect,  as  required  by 
the  city  council  of  Dallas?  Stevens,  who  was  the  engineer  with  whom  Reed 
contracted  to  build  the  road  to  a  point  nineteen  and  one-half  miles  distant 
from  Dallas,  swears  that  Reed  would  not  contract  for  laying  the  track  to  the 
twenty-mile  post,  and  refused  to  provide  the  necessary  material  for  that  purposa 
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§  1508.  Cotiditiona  of  the  property  which  justify  the  appointment  of  a  re- 
ceiver. 

The  condition,  in  short,  was  this:  the  railroad  was  insolvent  and  its  property 
under  execution;  it  was  unable  to  furnish  means  to  complete  the  twenty  miles 
of  its  road  in  time  to  save  the  forfeiture  of  its  land  grant  and  charter.  Hen- 
derson, the  person  with  whom  the  company  had  contracted  for  the  construction 
of  its  road,  was  insolvent  and  bad  abandoned  the  work.  When  the  receiver 
was  appointed  there  was  no  provision  made  by  contract  for  completing  the 
twenty  miles,  and  it  was  three  days  after  the  appointment  of  a  receiver  that 
Reed,  a  subcontractor  under  Ilenderson,  entered  into  a  contract  with  Stevens 
for  the  completion  of  the  road  for  the  distance  of  nineteen  and  one-half  miles. 
It  seems  to  me  that,  under  this  state  of  facts,  when  such  fatal  consequences  to 
the  interests  of  the  railroad  and  bondholders  were  threatened,  it  was  the  duty 
of  the  court  to  interfere  by  the  appointment  of  a  receiver,  and  that  it  would 
have  been  an  indefensible  trifling  with  the  rights  of  others  if  the  court  had 
refused  the  application,  relying  on  the  assurance,  fairly  presumed  to  be  verbal, 
which  Gaston  says  he  received  from  Beed,  that  the  latter  would  complete  the 
road  twenty  miles  by  July  1st,  and  on  the  guaranties  which  Gaston  says  he 
received  from  Beed  but  whose  nature  he  does  not  reveal. 

It  is  urged  in  behalf  of  the  possession  of  Beed,  which  was  displaced  by  the 
receiver,  that  Henderson's  contract  for  construction  antedated  the  deed  of  trust 
and  provided  that  Hendersou  should  retain  the  possession  of  the  road  and  re- 
ceive its  issues  and  profits  until  the  completion  of  the  contract  of  construction, 
and  that  Beed  bad  all  the  rights  of  Henderson,  and  his  right  to  possession  and 
use  and  enjoyment  of  the  railroad  under  the  construction  contract  was  older 
and  better  than  the  rights  of  the  trustees  named  in  the  trust  deed.  Conceding 
that  Reed  stands  in  the  shoes  of  Henderson,  what  were  Henderson's  rights 
under  the  facts?  He  transferred,  as  collateral  security  to  the  Boiling  Mill  Com- 
pany, one  hundred  and  ninety  bonds,  secured  by  a  deed  of  trust,  which,  on  a 
certain  default,  gave  the  trustees  the  right  to  take  possession  of  the  railroad 
company's  property  and  receive  its  rents  and  profits.  As  between  him,  there- 
fore, and  the  trustees,  he  would  be  estopped  from  asserting  his  right  of  posses- 
sion under  his  contract  for  construction.  The  transfer  of  the  bonds,  secured 
by  such  a  deed  of  trust,  was  a  clear  waiver  of  his  rights  under  his  contract. 
So  that  neither  Henderson  nor  Beed  can  be  heard  to  claim  possession  as  against 
the  trustees  of  the  deed  of  trust. 

It  has  been  urged  by  counsel  for  the  railroad  company  that  the  plaintiff  is 
never  entitled  to  a  receiver  when  the  equities  of  the  case  are  fully  and  fairly 
denied  by  the  sworn  answers  of  the  defendant.  This  is  true  when  the  motion 
for  a  receiver  is  heard  on  bill  and  answer  only.  But  when  there  is  other  evi- 
dence besides  the  bill  to  support  the  application,  the  court  will  consider  whether 
the  evidence  adduced  in  support  of  the  bill  does  not  overcome  the  denials  of 
the  answer,  and  if  it  does  the  receiver  will  be  appointed,  notwithstanding  the 
denials  of  the  answer.  Thompson  v.  Diffenderfer,  1  Md.  Ch.,  489;  Simmons 
w.  Henderson,  Freem.  Ch.  (Miss.),  493;  Henn  v.  Walsh,  2  Edw.  Ch.,  129; 
Buchanan  v.  Comstock,  57  Barb.,  568 ;  Fairbairn  v.  Fisher,  4  Jones  Eq.  (N.  C), 
390;  Callanan  'o.  Shaw,  19  la.,  183;  Bhodes  v.  Lee,  32  Ga.,  47a 

It  is  in  all  cases  a  question  of  evidence.  If,  on  a  consideration  of  all  the 
proof,  the  court  thinks  a  case  is  made  for  the  appointment,  a  receiver  will  be 
appointed,  notwithstanding  the  denials  of  the  answer.  In  this  case  it  seems  to 
me  that  the  proof  to  justify  the  appointment  was  ample.    But  in  the  view  I 
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have  taken  of  the  case,  the  answer  does  not  deny  the  equities  of  the  bill.  Oa 
the  contrary,  enough  is  admitted  fully  to  warrant  the  appointment,  namely, 
the  terms  of  the  trust  deed,  the  issue  of  at  least  $125,000  in  bonds  with  all 
coupons  attached,  for  a  valuable  consideration,  default  in  the  payment  of  the 
interest  for  three  months,  and  the  demand  of  the  bondholders  on  the  trustees 
that  they  should  execute  the  powers  conferred  by  the  trust  deed. 

It  has  been  ably  insisted  that  the  interests  of  the  railroad  company  and  of 
the  people  of  a  large  part  of  the  state  of  Texas  will  be  injured  by  the  action 
of  the  court,  and  that  these  considerations  ought  to  aid  the  discretion  of  the 
court  in  coming  to  a  conclusion  adverse  to  the  appointment  of  the  receiver. 
These  considerations  cannot  weigh  when  the  rights  of  creditors  are  involved. 
But  so  far  as  the  railroad  corporation  is  concerned,  it  cannot  justly  complain. 
And  as  to  the  people  of  Texas,  it  seems  clear  to  me  that  they  are  interested 
only  in  the  railroad,  and  are  not  at  all  concerned  about  the  railroad  company. 
The  appointment  of  a  receiver  does  not  put  an  end  to  the  construction  of  the 
railroad.  It  only  takes  it  from  the  hands  of  an  incompetent  and  insolvent 
corporation  and  gives  it  to  other  and  more  vigorous  agencies. 

My  conclusion  upon  the  whole  subject  is,  that  if,  on  May  24:th,  when  the  re- 
ceiver was  appointed,  the  same  evidence  had  been  presented  and  the  same  arga- 
ments  made  as  have  been  on  this  hearing,  I  should  have  felt  constrained  to 
appoint  a  receiver  according  to  the  prayer  of  the  bill.  Finally,  a  sufficient  rea- 
son why  the  order  appointing  the  receiver  should  not  be  revoked  is,  that  the 
motion  for  that  purpose  comes  too  late.  The  receiver  appointed  by  the  court 
went  forward  promptly  and  vigorously  in  the  discharge  of  his  duties,  and 
within  the  time  limited  he  completed  the  railroad  to  the  twenty-mile  point, 
and  thus  saved  the  forfeiture  of  both  the  railroad  charter  and  land  grant.  In 
doing  this  he  expended  the  sum  of  $5,000.  The  iron  necessary  to  complete 
the  track  was  furnished  by  the  Kansas  Rolling  Mill  Company.  The  receiver 
took  possession  of  the  railroad  on  May  29th,  of  course  with  the  full  knowledge 
of  the  railroad  company  and  of  Silas  Reed,  who,  up  to  that  time,  had  been  in 
possession.  It  was  not  until  June  26th  that  notice  of  the  present  motion  was 
given.  The  officers  of  the  railroad  company,  as  soon  as  the  receiver  took  pos- 
session of  the  road,  learned  how  the  notice  of  the  motion  to  appoint  the  re- 
ceiver had  been  served,  to  wit,  on  Calder,  the  vice-president.  If  they  intended 
to  claim  that  the  notice  was  insufficient  and  defective,  it  was  their  duty  to  move 
at  once.  The  delay  of  nearly  a  month,  while  the  receiver  was  going  on  with 
the  construction  of  the  road  and  expending  money  and  materials,  furnished 
certainly  not  by  the  railroad  company,  but  by  others  interested  in  its  prosecu- 
tion, was  an  acquiescence  in  the  action  of  the  court,  and  they  are  estopped 
now  from  making  objection.  It  was  not  until  the  receiver  had  completed  the 
railroad  to  the  twenty-mile  post  and  secured  the  railroad  charter  and  land  grant 
from  forfeiture  that  notice  of  this  motion  was  given. 

On  the  whole  case,  I  am  well  settled  in  the  opinion  that  the  motion  to  vacate 
the  appointment  of  the  receiver  should  be  overruled,  and  it  is  so  ordered. 

TYSEN  V.  WABASH  RAILWAY  COMPANY. 

(Circuit  Court  for  Illinois:  8  Bissell,  i}47-259.    1878.) 

Opinion  by  Harlan,  J. 

Statement  of  Facts. —  The  lines  of  railway  now  controlled  by  the  "Wabash 
Kailway  Company  were  formerly  owned  by  different  corporations,  which  re- 
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spectivcly  executed  mortgages  for  large  amounts  at  different  times.  It  may  be 
well  to  recall  the  history  of  those  mortgages,  and  some  of  the  material  facts 
connected  with  tlie  organization,  at  a  subsequent  date,  of  the  present  company. 
The  different  corporations  referred  to,  executed  first  mortgages  to  secare  the 
following  amounts  of  bonds :  In  1853  the  Toledo  &  Illinois  Eailway  Com- 
pany, owning  seventy-five  and  one-half  miles  of  railway  in  Ohio,  executed  a 
first  mortgage  for  $900,000.  In  the  same  year  the  Lake  Erie,  Wabash  & 
St.  Louis  Railroad  Company,  owning  one  hundred  and  sixteen  and  one-half 
miles  of  railway  in  Indiana,  executed  a  first  mortgage  for  $2,500,000.  In  1862 
the  Illinois  &  Southern  Iowa  Railroad  Company,  owning  twenty-nine  and 
one-half  miles  of  railway  in  Illinois,  executed  a  first  mortgage  for  $300,000. 
In  1863  the  Great  Western  Railway  Company  of  1859,  owning  one  hundred 
and  eighty  and  two-tenths  miles  of  railway  in  Illinois,  executed  a  first  mort- 
gage of  $2,500,000.  In  1865  the  Quincy  &  Toledo  Railroad  Company,  own- 
ing thirty-three  and  six-tenths  miles  of  railway  in  Illinois,  executed  a  first 
mortgage  for  $500,000.  In  1869  the  Decatur  &  St.  Louis  Railroad  Company, 
owning  one  hundred  and  eight  and  one-half  miles  of  railway  in  Illinois,  exe- 
cuted a  first  mortgage  of  $2,700,000,  making  an  aggregate  of  first  mortgages 
on  these  different  roads  of  $9,400,000. 

Second  mortgages  were  executed  as  follows:  In  1858  the  Toledo  &  Wabash 
Railroad  Company,  owning  seventy-five  and  one-half  miles  of  railway  in  Ohio, 
gave  a  second  mortgage  of  $1,000,000.  In  the  same  year  the  Wabash  & 
Western  Railroad  Company,  owning  one  hundred  and  sixty-six  and  one-tenth 
miles  of  railway  in  Indiana,  gave  a  second  mortgage  of  $1,500,000.  In  1865 
the  Great  Western  Railroad  Company  of  1859,  owning  one  hundred  and  eighty 
and  two-tenths  miles  of  railroad  in  Illinois,  gave  a  second  mortgage  of 
$2,500,000,  making  an  aggregate  of  second  mortgages  of  $5,000,000. 

In  1867  the  Toledo,  Wabash  &  Western  Railroad  Company,  a  corporation 
formed  by  consolidation  and  then  owning  all  the  lines  of  railway  now  operated 
by  the  Wabash  Railway  Company,  except  the  St.  Louis  division,  executed  what 
is  styled  in  the  record  the  ^'  Consolidated  Mortgage."  In  1873  the  consolidated 
Toledo,  Wabash  &  Western  Railroad  Company,  then  owning  and  operating  the 
entire  line  of  railway  now  owned  and  operated  by  the  Wabash  Railway  Com- 
pany, executed  what  is  known  as  the  ^'  Gold-bond  Mortgage." 

In  February,  1875,  the  Metropolitan  Bank  of  New  York,  and  others,  holding 
bonds  secured  by  the  "  Gold-bond  Mortgage,"  filed  a  bill  of  complaint  in  the 
court  of  common  pleas  in  Lucas  county,  Ohio,  seeking  a  foreclosure  and  sale 
upon  the  ground  of  default  in  paying  interest.  A  receiver  was  appointed,  and 
by  him  the  line  of  railway  was  operated  for  nearly  two  years.  Similar  pro- 
ceedings were  had  in  the  courts  of  other  states  as  to  the  portions  of  the  road 
in  those  state?.  In  June,  1876,  the  property  covered  by  the  "  Gold-bond  Mort- 
gage "  —  which  was  the  last  one  —  was  sold  under  a  decree  at  public  auction, 
when  John  W.  Ellis  and  others  became  the  purchasers  at  $2,500,000.  That 
sale  and  purchase  were  subject,  by  agreement,  to  all  mortgages  prior  in  time 
to  the  "  Gold-bond  Mortgage,"  the  priority  and  continuance  of  all  prior  mort- 
gage liens  being  expressly  reserved  in  the  decree  and  declared  unaffected  by 
the  sale.  So  that  that  sale  was  exclusively  for  the  interest  covered  by  the 
"  Gold-bond  Mortgage."  The  purchase  by  Ellis  and  others  was  made  in  pur- 
suance of  an  understanding  previously  had  among  those  interested  in  the 
property,  but  whose  rights  were  subordinate  to  those  created  by  the  first 
mortgages.    Had  the  foreclosure  taken  place  under  the  prior  mortgages,  or  any 
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of  tbetn,  or  if  a  forced  sale  bad  then  been  ordered  for  casb,  it  is  entirely  clear, 
in  view  of  tbe  condition  of  tbe  country  at  that  time,  and  in  view  especially  of 
the  depressed  value  of  railroad  property,  that  tbe  rights  of  all  the  parties 
would  have  been  seriously  endangered,  if  not  ruinously  sacrificed.  Hence  the 
arrangement  to  sell  under  the  gold  mortgage  alone.  One  of  the  avowed  pur- 
poses of  that  arrangement  was,  if  possible,  to  save  something  for  the  stock- 
holders, who,  as  a  general  rule,  in  railroad  foreclosures  lose  all.  To  that 
end  the  purchasing  committee  organized  a  new  company  with  a  capital  of 
$16,000,000  —  that  is,  the  present  Wabash  Railway  Company.  The  stock- 
holders of  the  old  company  were  invited  to  put  up  $1,600,000  with  which  to 
buy  the  entire  capital  stock  of  the  new  company,  receiving  new  stock  at  the 
rate  of  ten  for  one  on  the  subscription.  Of  the  one  hundred  and  sixty  thou- 
sand shares  of  new  stock,  all  were  subscribed  for  by  the  old  stockholders,  except 
eight  hundred  shares,  and  that  amount  was  subsequently  taken  by  the  bond- 
holders' committee  in  accordance  with  the  plan  proposed. 

After  the  purchase,  the  new  company,  on  the  13th  of  January,  1877,  executed 
what  is  called  the  Seney  mortgage  upon  the  road  for  $1,026,555.22,  to  secure 
certain  indebtedness  which  the  new  company  agreed  to  pay  at  the  time^  and  as 
a  condition  of  its  purchase,  and  also,  perhaps,  to  raise  funds  needed  by  the  new 
organization  for  the  operation  of  the  road. 

In  January,  1877,  and  after  the  execution  of  the  Seney  mortgage,  a  funding 
scheme  was  proposed  to  the  bondholders  for  the  purpose,  as  the  company 
declared,  of  restoring  the  property  and  placing  it  on  a  substantial  and  interest- 
paying  basis.  The  main  feature  of  this  scheme  was  to  give  the  holders  of  past- 
due  and  unpaid  coupons  of  prior  mortgages  and  coupons  maturing  as  far  ahead 
as  November  1, 1878,  scrip  certificates,  to  run  until  the  maturity  of  the  bonds 
from  which  the  coupons  were  detached,  bearing  seven  percent,  interest,  payable 
annually,  the  coupons  to  be  returned  to  the  holders  whenever  there  was  any 
default  in  paying  the  interest  on  the  certificates;  such  arrangement  in  nowise 
to  impair  the  liens  on  the  portions  of  the  road  by  which  the  respective  bonds 
and  coupons  were  secured.  The  holders  of  scrip  certificates  were  given  the 
option  of  funding  the  same  into  bonds  of  $500  or  $1,000  each,  with  coupons  at 
seven  per  cent,  semi-annually,  maturing  in  1907,  when  the  consolidated  bonds 
mature,  and  to  be  called  the  funded  debt  bonds.  In  order  to  provide  for  the 
extinguishment  of  the  funded  bonds  and  the  scrip  certificates,  the  company,  as 
a  part  of  the  funding  scheme,  proposed  to  set  apart  from  its  earnings  after  the 
year  1882,  annually  the  sum  of  $100,000,  to  be  invested  in  the  purchase  and 
the  cancellation  of  the  scrip  certificates  or  of  the  funded  bonds,  at  not  exceed- 
ing the  par  value  thereof;  those  pertaining  to  the  first  mortgages  to  be  retired 
first,  the  second  mortgages  second,  and  the  consolidated  mortgage  last. 

The  company,  in  its  funding  proposition,  said :  "  The  directors  of  the  Wabash 
Kailway  Company,  having  in  mind  the  fact  that  all  the  bonds  cover  only  por- 
tions of  the  road,  none  being  secured  by  the  entire  property,  have  endeavored 
to  give  due  consideration  to  each  class,  and  to  treat  each  with  the  utmost  lib- 
erality that  the  prospective  earnings  of  the  road  will  admit  of,  and  at  the  same 
time  keep  it  in  a  condition  to  enable  it  to  earn  sufficient  revenue  to  accomplish 
the  result  proposed." 

Modifications  of  the  funding  scheme  were  subsequently  proposed,  but  these 
modifications  need  not  be  noticed  here,  since  they  do  not  materially  affect  the 
determination  of  the  presfent  motion.  On  the  30th  of  April,  1878,  the  funding 
scheme  had  been  expressly  agreed  to  by  over  ninety-six  per  cent,  of  the  bond- 
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holders  holding  under  first  mortgages^  by  more  than  eighty-four  per  cent,  of 
those  holding  under  second  mortgages,  and  by  seventy  per  cent,  of  those  hold- 
ing under  the  consolidated  mortgages.  These  figures  are  as  nearly  accurate  as 
I  have  been  able  to  make  them.  It  is  thus  seen  that  over  eighty  percent,  of  all 
the  bondholders  have  agreed  to  this  scheme.  Those  who  have  indicated  their 
dissent  in  express  terms  are  less  than  one  per  cent,  of  all  the  bondholders.  The 
holders  of  nearly  $100,000  of  bonds,  who  declined  to  assent  to  the  funding 
scheme^  have,  notwithstanding,  filed  affidavits  opposing  the  present  suit  and 
motion.  The  remaining  bondholders  are  silent  so  far  as  the  record  shows. 
Without  notice  to  or  demand  upon  the  trustees,  this  suit  was  instituted  by 
Tysen,  he  holding  some  of  the  second  mortgage  and  consolidated  or  third 
mortgage  bonds,  by  comparatively  recent  purchases  made  in  the  New  York 
market,  for  the  purpose  of  having  the  mortgage  foreclosed,  and  the  road  sold 
to  pay  past*due  interest  and  the  mortgage  debt.  He  sues  on  behalf  of  himself 
and  ail  others  in  community  of  interest  with  him,  and  who  may  unite  in  this 
proceeding.  Some  of  the  bondholders  have  united  with  him,  the  aggregate  of 
bonds  represented  on  that  side  of  the  case  being  a  little  over  $100,000. 

§  1 609.  The  appointment  of  a  receiver  pending  foredoaure  proceedings  is  a 
matter  resting  in  the  sound  discretion  of  the  court. 

The  matter  now  before  the  court  for  its  determination  is  the  application  of 
complainant,  and  those  standing  with  him,  for  the  appointment  of  a  receiver, 
pending  the  proceedings  for  foreclosure.  That  motion  is  opposed,  although 
the  right  of  complainant,  and  those  united  with  him  in  these  proceedings,  to  a 
decree  of  foreclosure,  whenever  the  case  is  ripe  for  such  a  decree,  is  conceded. 
At  the  threshold  of  this  contest,  the  inquiry  arises  as  to  the  nature  and  extent 
of  the  discretion  which  the  court  may  exercise  in  determining  applications  for 
a  receiver  of  a  railroad.  Judge  Story,  in  his  Equity  Jurisprudence,  second 
volume,  section  831,  says:  ''The  appointment  of  a  receiver  is  a  matter  rest- 
ing in  the  sound  discretion  of  the  court."  In  High  on  Receivers,  section  365, 
the  author  says:  "While  the  jurisdiction  of  equity  over  railway  corporations, 
as  enlarged  by  the  statutes  and  practice  of  the  various  states,  is  based  upon 
and  exercised  in  accordance  with  substantially  the  same  principles  which 
govern  its  jurisdiction  over  other  corporations,  the  courts  are  more  reluctant  to 
lend  their  extraordinary  aid  by  the  appointment  of  receivers  over  railways 
than  in  almost  any  other  class  of  corporate  bodies.  The  importance  of  these 
corporations  as  being  ;ua«i-public  bodies,  and  the  peculiar  nature  of  their  prop- 
erty and  franchises,  sufficiently  explain  the  reluctance  with  which  equity  inter- 
feres with  their  management,  and,  in  general,  the  courts  proceed  with  extreme 
caution  in  placing  them  in  the  hands  of  receivers.  And  \Yherever  the  ordinary 
remedies  provided  by  law  are  open  to  the  creditors  of  such  corporations  for 
the  enforcement  of  their  demands,  the  appointment  and  continuance  of  a  re- 
ceiver in  office  for  a  long  period  of  years  is  the  exercise  of  a  judicial  power 
which  can  only  be  justified  by  the  pressure  of  an  absolute  necessity." 

§  1510.  Mere  default  of  payment  will  not  justify  the  appointment  of  a  re- 
ceiver. 

In  ^' Jones  on  Mortgages,"  volume  2,  section  1516,  the  author  says:  ^^  The 
mere  fact  that  there  has  been  a  default  in  the  payment  of  the  debt  is  no 
ground  for  the  appointment  of  a  receiver,  unless  there  be  a  stipulation  in.  the 
mortgage  that  the  mortgagee  shall  have  the  rents."  There  is  no  such  stipula- 
tion in  these  mortgages. 

The  supreme  court  of  the  United  States,  in  the  case  of  Railroad  Co.  u  Sout- 
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ter,  2  Wall.,  623,  says:  "  Sebre Howard  objects  to  the  discharge  of  a  receiver 
because  he  has  a  jadgment  of  $16,000  against  the  La  Crosse  &  Milwaukee  Rail- 
road Company,  which  he  claims  to  be  a  lien  on  the  road;  and  as  the  present 
receiver  has  also  been  appointed  receiver  in  his  suit,  he  claims  that  his  debt 
must  first  be  paid  before  he  can  be  discharged.  The  idea  of  appointing  or 
continuing  a  receiver  for  the  purpose  of  taking  ninety-five  miles  of  railroad 
from  its  lawful  owners,  which  is  earning  a  gross  revenue  of  $800,000  per 
annum,  to  enforce  the  payment  of  a  judgment  of  $16,000,  the  lien  of  which 
is  seriously  controverted,  is  so  repugnant  to  all  our  ideas  of  judicial  proceed- 
ings that  we  cannot  argae  the  question.  If  Mr.  Howard  has  a  valid  judg- 
ment, the  usual  modes  of  enforcing  that  judgment  are  open  to  him,  both  at 
law  and  in  chancery ;  but  the  extraordinary  proceeding  of  taking  millions  of 
dollars'  worth  of  property  —  of  such  peculiar  character  as  railroad  property 
is  —  from  its  rightful  possessors,  as  one  of  the  usual  means  of  collecting  such 
a  comparatively  small  debt,  can  find  no  countenance  in  this  court." 

Further  on  in  the  same  opinion,  page  524,  the  court  says:  "  In  reference  to 
all  these  parties,  we  remark  again  that  the  court  deprives  them  of  none  of 
their  rights  to  proceed  in  the  courts  in  the  ordinary  mode  to  collect  their  debts, 
and  that  the  appointment  of  receivers  b}'  a  court  to  manage  the  affairs  of  a 
long  line  of  railroad,  continued  through  five  or  six  years,  is  one  of  those  judi- 
cial powers  the  exercise  of  which  can  only  be  justified  by  the  pressure  of  an 
absolute  necessity." 

§  151 1.  A  court  will  not  appoint  a  receiver  when  such  action  wotUd  imperil 
the  interests  of  others  whose  rights  are  entitled  to  as  much  consideration  as  those 
of  the  applicants. 

Upon  examination  of  these  and  other  authorities  cited,  it  will  be  found  that 
the  action  of  the  courts  has  depended  largely  upon  the  peculiar  circumstances 
of  each  case.  In  no  instance  has  the  action  of  the  court,  in  appointing  or  re- 
fusing to  appoint  a  receiver,  rested  exclusively  upon  the  technical,  legal  rights 
of  the  parties.  The  rule  deducible  from  the  cases,  and  which  commends  itself 
to  my  judgment  as  sound,  especially  in  suits  to  foreclose  railroad  mortgages, 
is  well  stated  in  the  case  of  Vose  v.  Reed,  1  Woods,  650,  where  this  language 
is  used  by  Mr.  Justice  Bradley:  "  The  next  question  is  whether  the  court  will 
appoint  a  receiver.  This  is  a  matter  always  in  the  discretion  of  the  court,  but 
as  a  general  rule  a  receiver  will  be  appointed  for  the  purpose  of  protecting  the 
fund  when  the  complainant  has  an  equitable  interest  in  the  subject,  and  the 
defendant  having  possession  of  the  property  is  wasting  it,  or  removing  it  out 
of  the  jurisdiction  of  the  court.  But  all  the  circumstances  of  the  case  are  to 
be  taken  into  consideration,  and  if  the  case  be  such  that  a  greater  injury  would 
ensue  from  the  appointment  of  a  receiver  than  from  leaving  the  property  in 
the  hands  now  holding  it,  or  if  any  other  considerations  of  propriety  or  con- 
venience render  the  appointment  of  a  receiver  improper  or  inexpedient,  none 
will  be  appointed." 

Applying  these  principles  to  the  case  in  hand,  what  do  we  find?  On  the 
side  of  the  complainant  it  appears  that  he  is  the  owner  of  certain  bonds,  for 
the  security  of  which  mortgages  were  executed.  In  the  payment  of  interest 
upon  those  bonds  there  has  been  a  default.  The  present  managers  in  execution 
of  the  funding  scheme  have  been  paying  interest  to  those  bondholders  who 
have  given  their  assent  to  that  scheme,  and  decline  to  pay  interest  to  complain- 
ant and  those  standing  with  him  who  refuse  to  become  parties  to  the  funding 
scheme.    More  than  that,  the  present  managers  are  not  applying  all  of  the  net 
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revenue  arising  from  the  operation  of  the  road  to  the  payment  of  interest  in 
the  order  of  priority  of  mortgages,  but  are  applying  a  portion  to  the  discharge 
of  obligations  created  by  the  Seney  mortgage,  which  is  the  last  mortgage  upon 
the  property.  Complainant  claims  that  this  is  a  misapplication  of  the  income, 
and  of  itself,  in  connection  with  the  present  supposed  inadequacy  of  the  secu- 
rity for  all  the  bonds,  would  make  it  the  duty  of  the  court  to  take  charge  of 
the  property  by  a  receiver.  Tysen  and  his  colleagues  insist  that  the  duty  of 
the  managers  is  to  keep  down  the  interest  on  the  first  mortgage  to  the  extent 
of  the  entire  net  income  of  the  company;  since  that  course,  they  contend,  will 
increase  the  value  of  the  subsequent  incumbrances;  that  the  company  have  no 
right,  as  a  condition  precedent  to  the  performance  of  their  duty,  according  to 
the  legal  rights  of  the  parties,  to  require  the  complainant  and  his  colleagues  to 
submit  to  a  funding  scheme  which  they  do  not  approve. 

Upon  the  other  hand,  we  find  the  vast  majority  of  the  bondholders,  under 
all  the  mortgages,  insisting  that  the  funding  scheme  is  the  best  arrangement 
for  all  concerned,  and  that  under  that  arrangement,  faithfully  and  honestly 
carried  out,  the  rights  of  all  parties  will  be  best  secured.  The  company  invites 
complainant  and  those  now  standing  with  him  to  join  in  that  scheme  with  the 
large  majority  of  those  who  have  the  same  character  of  rights  with  them. 
That  that  scheme  is  being  honestly  adhered  to,  and  will  be  carried  out  in  good 
faith,  the  evidence  does  not  permit  me  to  doubt.  I  will  not  stop  to  state  in 
detad  all  the  reasons  arising  out  of  the  evidence  for  the  conclusion  I  have 
reached.  But  I  cannot  doubt  that  the  appointment  of  a  receiver,  at  this  time, 
would  not  only  break  up  this  line  of  railway  into  its  original  fragments,  but 
would  overturn  the  funding  scheme,  thereby  destroying  a  large  present  income 
for  the  great  majority  of  bondholders.  It  would,  in  addition,  work  the  finan- 
cial ruin  of  all  the  interests  involved  in  this  railroad  enterprise,  subordinate  to 
the  first  mortgage  bondholders,  including  the  interests  of  the  complainant  and 
those  united  with  him  in  this  suit.  Those  who  will  certainly  suffer,  and  who 
will  suffer  first,  will  be  the  stockholders  of  the  old  company,  and  who  became 
the  stockholders  in  this  new  organization  by  advancing  §1,600,000.  None  of 
the  bondholders  who  were  such  when  that  $1,600,000  was  advanced  by  the 
stockholders  are  here  actively  seeking  the  appointment  of  a  receiver. 

Some  of  those  who  are  conspicuously  moving  in  that  direction  became,  ac- 
cording to  their  evidence,  the  owners  of  bonds  quite  recently,  and,  as  we  may 
infer  from  the  evidence,  for  merely  speculative  purposes.  The  present  company 
did  not  get  possession  of  the  property  until  January  1,  1877.  It  has  not  yet 
had  a  fair  chance  to  test  the  question  whether  this  vast  railroad  enterprise  in 
its  charge  may  not  be  saved  for  the  benefit  of  all  concerned  in  its  success.  It 
did  not  fairly  get  to  work  for  some  months  after  January  1,  1877,  and  during 
that  time  they  had  much  to  contend  with.  Such  is  the  testimony  of  its  offi- 
cers. Nevertheless,  wo  find  that  while  the  net  revenue  from  the  business  of 
1875  is  computed  at  ^660,385.21,  and  from  the  business  of  1876  at  898^64:6.73, 
such  revenue  from  the  business  of  1877  is  computed  at  $1,384,094.37.  During 
the  first  four  months  of  1878,  the  increase  in  the  net  revenue  as  compared  with 
the  net  revenue  of  the  corresponding  four  months  of  1877  is  computed  at 
$156,897.99.  The  same  increase,  if  it  continue  throughout  the  year,  will  give 
a  net  revenue  in  1878  of  §2,021,686.33.  These  are  the  computations  of  the 
treasurer  of  the  company,  a  witness  accredited  to  the  court  by  both  parties, 
and  they  seem  to  be  fairly  made.     That  officer  says: 

**  That,  in  pursuance  of  said  agreement  of  1876,  large  amounts  of  money 
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were  paid  for  the  stock  of  the  new  company,  a  large  sum  expended  m  organiz- 
ing and  establishing  a  thorough  management  and  improvement  of  the  property 
and  increase  of  equipment;  that  every  possible  effort  has  been  made  to  increase 
the  earnings  and  decrease  the  expenses  and  to  increase  its  capacity;  that  the 
present  company  did  not  get  possession  of  the  property  till  January  1,  1877, 
and  did  not  get  fairly  to  work  for  three  or  four  months  after,  and  then  had 
much  to  contend  with  in  heavy  storms  of  snow,  and  the  strikes,  which  dimin- 
ished earnings  in  the  months  when  they  are  never  large,  say  the  first  three  or 
four  months  of  the  year.  They  are  known  among  railroad  men  as  unprofitable 
months  usually.  But  after  four  or  five  months  had  elapsed  the  earnings  began 
to  increase  and  expenses  to  diminish,  r.nd  from  thence  hitherto  have  so  con- 
tinued. That  the  net  earnings,  over  and  above  operating  and  renewal  expenses, 
are  so  steadily  increasing  that  there  is  the  best  prospect  that  said  road  will, 
during  the  current  year,  be  able  to  pay  all  its  current  interest,  and  also  that 
the  company  will  be  able  to  pay  all  the  suspended  indebtedness  under  the  fund- 
ing scheme.  That  said  funding  scheme  has  already  saved  millions  of  dollars  of 
capital,  hona  Jide  invested  in  the  road,  from  utter  cancellation;  and  that  all 
classes  of  the  securities  of  said  road  have  been  enhanced  in  value  thereby." 

Under  such  circumstances,  and  with  a  probability,  recognized  by  sagacious 
men,  that  the  country  will  soon  pass  from  the  era  of  hard  times  into  an  era  of 
general  prosperity  for  all,  including  those  holding  railroad  securities,  the  court 
cannot,  in  deference  to  the  mere  technical  rights  of  a  very  small  minority  of 
bondholders,  lay  its  hand  upon  a  railroad,  over  six  hundred  miles  in  length, 
running  through  three  great  states,  and  thereby  imperil,  if  not  destroy,  the  in- 
terests of  others  whose  rights  are  entitled  to  equal  consideration  with  those  of 
the  complainant  and  his  colleagues.  If  the  present  management  of  the  road 
were  guilty  of  any  fraud  or  dishonest  practices  in  their  control  of  this  property^ 
I  should  feel  differently.  While  there  are  differences  between  them  and  some 
of  the  bondholders  as  to  certain  matters  connected  with  the  discharge  of  the 
company's  obligations,  those  differences  do  not  involve  the  integrity  of  those 
operating  the  railroad.  The  court  is  disposed  to  recognize  the  absolute  neces- 
sity of  large  discretion  in  the  management  of  such  vast  property  and  in  the 
distribution  of  the  net  income  arising  therefrom,  and  it  is  unwilling,  for  the 
present  at  least,  to  make  honest  differences  as  to  such  matters  the  basis  for  its 
interference  by  the  appointment  of  a  receiver.  It  will  leave  the  parties  to  the 
ordinary  remedies  fo^  the  enforcement  of  their  rights.  Let  the  complainant 
proceed  with  the  foreclosure  suit  and  take  a  decree  for  sale  whenever  it  is 
proper  to  do  so  under  the  law  and  practice  of  this  court.  In  the  exercise  of  the 
broad  discretion  which  the  court  has  in  the  matter  of  appointing  a  receiver,  it 
will  not  make  such  appointment  in  this  case,  under  the  present  showing,  for 
the  reason  that  a  much  greater  injury  would  result  from  so  doing,  to  all  inter- 
ested in  this  railroad,  including  even  the  complainant  and  his  colleagues,  thaa 
by  leaving  the  property  in  the  hands  now  holding  it  pending  the  foreclosure  suit. 

The  motion  for  the  appointment  of  a  receiver  is  denied,  and  counsel  will  pre- 
pare the  necessary  orders. 

STEWART  V.  CHESAPEAKE  &  OHIO  CANAL  COMPANY. 
(Circuit  Court  for  Maryland:  4  Hughes,  47-57.    1881.) 

Opinion  by  Mokris,  J. 

Statement  of  Facts. —  This  is  an  application  for  the  appointment  of  a  re^ 
ceiver  to  take  possession  of  and  operate  the  Chesapeake  &  Ohio  CanaL     The 
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complainant,  an  alien,  is  the  holder  of  $160,000  of  the  preferred  construction 
bonds  issued  by  the  canal  company  under  the  Maryland  act  of  184^,  ch.  281. 
By  this  act,  the  state  of  Maryland,  which  held  $5,000,000  of  the  stock  of  the 
corporation, — about  five-eighths  of  the  whole  capital, —  and  which  had  also 
loaned  to  the  corporation  about  $5,000,000  on  a  first  mortgage  of  all  the  prop- 
erty, including  tolls  and  revenues,  agreed  to  waive  and  postpone  its  first  lien  in 
favor  of  the  bonds  to  be  issued  under  the  above-mentioned  act,  and  authorized 
the  corporation  to  issue  a  first  mortgage  of  its  tolls  and  revenues  to  secure 
them.  Accordingly  the  corporation  did  execute  such  a  mortgage,  dated  June 
1, 1848,  and  issued  about  $1,700,000  of  bonds  thus  secured.  This  mortgage 
conveyed  to  certain  trustees  the  revenues  and  tolls  of  the  canal,  to  secure,  after 
paying  the  repairs  of  the  canal  and  the  salaries  of  officers,  the  payment  of  in- 
terest on  all  the  bonds  so  issued,  and  a  sinking  fund  for  their  ultimate  redemp- 
tion. By  the  terms  of  the  mortgage,  in  case  of  failure  of  the  corporation  to 
fulfil  its  obligations  hereafter  mentioned,  the  trustees  were  given  power  and 
authority  to  collect  the  tolls  and  revenue  of  the  canal,  and,  after  applying  suf- 
ficient to  put  and  keep  the  canal  in  good  condition  and  repair,  and  to  provide 
the  requisite  supply  of  water,  and  to  pa}'  the  salaries  of  the  officers  and  agents 
of  the  corporation,  and  its  current  expenses,  they  were  to  apply  the  remainder 
in  satisfaction  of  the  bonds  and  interest.  It  is  further  provided  that  the  cor- 
poration should  retain  possession  of  the  canal  so  long  as  it  should  comply  with 
the  agreements  in  the  mortgage,  and  if  it  should  fail  to  comply  with  these 
agreements  from  any  cause  except  a  deficiency  of  revenue  arising  from  a  fail- 
ure of  business,  without  fault  on  its  part, —  the  default  to  be  made  to  appear 
by  the  trustees, —  then  the  trustees  might  demand  and  should  receive  posses- 
sion, and  should  appropriate  the  tolls  and  revenue  in  the  manner  aforesaid. 

§  1513.  Circumstances  under  which  the  court  will  refuse  to  appoint  a  re- 
ceiver of  tlie property  of  an  insolvent  corporation  at  the  instance  of  a  single  bond- 
holder suing  for  all. 

The  bill  alleges  and  the  proof  shows  that  the  last  payment  of  interest  on. 
complainant's  bonds,  and  on  all  bonds  issued  under  this  mortgage,  was  made 
in  the  month  of  December,  1876,  when  the  coupon  which  had  fallen  due  July 
1, 1864,  was  paid,  and  no  payment  has  since  been  made.  This  default,  how- 
ever, by  the  express  terms  of  the  mortgage,  gives  the  complainant  no  ground 
to  ask  to  have  possession  of  the  canal,  either  through  the  trustees  or  by  the 
appointment  of  a  receiver,  unless  he  has  made  it  appear  that  the  default  in  the 
payment  of  interest  has  been  caused  by  some  misappropriation  or  mismanage- 
ment on  the  part  of  the  corporatipn,  and  not  by  a  failure  of  business  without 
its  fault,  or  else  has  shown  to  the  court  such  corix)rate  misconduct  injurious  to 
the  bondholders  or  demonstrates  the  necessity  of  taking  the  property  out  of 
the  bands  of  the  corporation  for  the  protection  of  their  rights.  The  complain- 
ant alleges,  and  has  endeavored  to  show,  by  testimony,  that  he  is  entitled  to 
relief  on  both  of  these  grounds. 

The  first  of  the  causes  charged  in  the  bill  for  the  deficiency  of  revenue  is 
that  the  present  management  under  President  Gorman,  who  was  elected  in 
1872,  has  been  so  entirely  political  that  the  canal  has  been  and  now  is  used 
primarily  and  mainly  in  the  interest  of  partisan  political  objects,  without  regard 
to  the  rights  of  its  creditors,  and  that  the  president  and  those  with  him  who 
control  the  management  of  the  canal,  have,  during  the  last  three  years,  under 
pretense  of  employing  persons  to  perform  service  for  the  company,  kept  their 
political  agents  in  its  pay  when  not  performing  any  service  for  the  canal,  and 
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have  employed  large  numbers  of  unnecessary  and  useless  employees  for  th3 
purpose  of  promoting  their  own  political  schemes.  Undoubtedly  the  fact  that 
the  state  of  Maryland  is  the  owner  of  a  majority  of  the  capital  stock,  and 
does,  through  her  board  of  public  works,  appoint  the  president  and  directors, 
has  always  connected  the  management  of  the  canal  with  the  political  changes 
in  the  state  government.  This  has  always  been  a  subject  of  regret  to  those 
interested  in  the  financial  success  of  the  work,  and  to  the  consequent  lack  of  a 
fixed  and  stable  policy  in  its  management  has  been  attributed  the  disappoint- 
ment of  the  expectations  of  its  projectors.  The  evils  arising  from  the  control 
of  the  state  over  the  management  of  the  canal  have  been  the  frequent  theme 
of  comment  in  the  reports  of  its  officers,  and  the  ground  of  applications  to  the 
legislature  for  relief.  But  this  is  not  an  evil  which  the  courts  can  remedy.  It 
existed  at  the  time  when  complainant  purchased  his  bonds,  and  has  always 
been  an  element  in  the  estimate  of  their  value. 

If,  however,  the  complainant  had  produced  proof  to  establish  the  abuses 
alleged  in  bis  bill  to  have  grown  out  of  this  political  connection,  and  had 
shown,  as  alleged,  that  the  revenues  of  the  corporation  were  being  squandered 
in  paying  persons  kept  in  its  service  for  political  reasons,  and  not  really  neces- 
sary for  its  business,  we  should  have  no  doubt  of  the  duty  of  the  court  to  in- 
terpose to  prevent  so  gross  an  abuse  of  a  trust.  For,  the  corporation  being 
insolvent  to  the  extent  that  for  years  at  a  time  its  revenues  had  barely  met  its 
working  expenses,  it  is  manifest  that  the  property  is  held  by  the  corporation  as 
trustee  for  its  creditors,  and  the  utmost  good  faith,  economy  and  prudence  are 
to  be  exercised  in  its  management.  So  that,  if  the  allegation  of  paying  use- 
less employees  had  been  proved,  such  an  abuse  of  this  trust  would  have  been 
made  apparent  as  would  have  required  the  intervention  of  the  court,  as  the 
only  protection  left  to  the  bondholders  against  a  faithless  trustee  of  a  property 
which  is  their  only  security.  But  we  do  not  find  this  allegation  established  by 
the  proof.  The  complainant  has  urged  upon  the  attention  of  t\iG  court  the 
falling  off  in  the  net  income  of  the  canal,  and  the  increase  of  expenditure  in 
proportion  to  receipts  since  1875,  and  charges  that  these  are  evidences  of  ex- 
.  travagance  and  mismanagement.  The  fact  that  the  net  income  of  the  canal, 
which,  in  the  years  1871,  '72,  '73,  '74  and  '75,  had  been  over  §200,000  in  each 
of  those  years,  fell  in  187G  to  $67,144,  and  that  in  1877,  '78  and  '79  the  canal 
earned  no  income  at  all,  is  a  matter  which,  as  trustee,  the  corporation  was 
bound  to  explain  and  account  for. 

The  explanation  given  in  its  answer,  and  supported,  as  we  think,  by  the 
proof,  is  that  in  those  years  the  canal  so  suffered  from  hostile  competition, 
compelling  great  reductions  in  tolls,  from  the  general  depression  of  the  busi- 
ness of  the  country,  from  the  great  flood  of  1877,  and  from  interruptions 
caused  by  strikes  of  the  boatmen,  that  it  was  not  possible  to  make  the  canal 
yield  the  revenue  of  the  preceding  years.  Obliged,  as  it  was,  to  contend  with 
these  obstacles  to  profitable  business,  some  of  which,  it  is  a  matter  of  general 
notoriety,  did  interfere  with  the  prosperity  of  all  the  great  works  of  the 
country,  the  complainant  has  failed  to  satisfy  us  that  any  better  results. were 
possible,  or  that  the  deficiency  of  revenues  is  necessarily  to  be  attributed  to  the 
extravagance  or  mismanagement  of  the  officers  of  the  corporation.  Nor  would 
it  seem  to  so  appear  to  the  trustees  of  the  mortgage  which  secures  these  bonds, 
nor  to  the  great  majority  of  the  bondholders  themselves;  for,  although  the  bill 
has  been  a  year  on  the  files  of  the  court,  only  one  bondholder  besides  the  com- 
plainant, and  he  holding  but  a  small  amount  of  bonds,  has  united  in  the  suit. 
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It  is  but  a  very  small  minority  of  the  bondholders  who  are  asking  for  the  re- 
lief prayed  for  in  the  bill,  and  it  does  not  appear  that  any  others  believe  that 
the  remedy  now  sought  would  be  beneficial  to  their  interests ;  and  the  trustees 
of  the  mortgage,  who  are  in  no  way  connected  with  or  committed  to  the  pres- 
ent management,  or  who  are  as  individuals  owners  of  considerable  amounts  of 
the  bonds,  are  here  in  court  strenuously  opposing  the  present  application.  This 
attitude  of  these  trustees  having  a  large  pecuniary  interest,  having  also  an  im- 
portant duty  and  obligation  as  trustees,«and  who  are  familiar  with  the  affairs 
of  the  canal,  and  their  apparent  indifference  to  this  apphcation  on  the  part  of 
the  great  majority  of  the  bondholders,  is,  we  think,  to  be  considered  by  the 
coart  in  determining  whether,  under  all  the  facts  of  the  case,  results  more 
beneficial  to  the  bondholders  might  reasonably  be  expected  from  the  manage- 
ment of  a  receiver.  It  is  also  to  be  considered  that  if  a  receiver  were  ap- 
pointed it  would  not  be  for  any  merely  temporary  purpose,  to  keep  the  canal 
going  pending  litigation,  and  looking  to  a  sale  or  other  termination  of  his 
duties,  but  it  would  be  to  operate  the  canal  until,  from  the  net  income,  these 
bonds,  with  fifteen  years  of  accumulated  interest,  should  be  paid  off.  For 
some  forty  years  of  its  existence  the  canal  earned  nothing  beyond  its  current 
expenses,  and  it  was  not  until  after  1868  that  it  made  any  payment  of  interest 
on  these  bonds.  Many  of  the  difficulties  and  disasters  which  in  former  years 
have  stood  in  the  way  of  the  pecuniary  success  of  the  canal  may  at  any  time 
again  occur;  so  that  it  is  manifest  that  the  court,  by  its  receiver,  if  it  took 
possession  of  the  canal,  might  have  to  manage  this  artificial  water  highway, 
in  need  of  continual  repairs,  subject  to  freshets,  strikes  and  the  difficulties  of 
competition,  through  a  period  of  time  which  this  century  might  not  see  the 
end  of.  To  lead  the  court  to  pass  such  a  decree,  the  case  should  be  free  of 
every  question  as  to  the  mismanagement  of  the  corporation,  and  as  to  the  abso- 
lute right  of  the  complainant  to  have  such  relief,  and  there  should  bo  no  doubt 
that  the  appointment  of  a  receiver  would  be  an  effectual  relief. 

The  complainant  has  shown  and  has  pressed  upon  the  attention  of  the  court 
several  considerable  expenditures  of  tolls  and  income,  which,  it  is  alleged,  are 
in  violation  of  the  terms  of  the  mortgage,  and  are  wilful  misappropriations  of 
money  which  should  have  been  applied  to  the  payment  of  interest  on  the 
bonds.  These  are  the  expenditures  for  (1)  the  outlet  locks  above  Georgetown ; 
(2)  the  leasing  and  purchasing  of  wharves  at  Cumberland;  (3)  the  telephone; 
and  (4)  the  payments  of  directors  and  their  hotel  bills. 

With  regard  to  the  outlet  locks  at  Georgetown,  and  the  wharf  property  at 
Cumberland,  the  respondent  corporation  has  produced  a  great  deal  of  testimony 
to  show  that  the  acquisition  of  these  terminal  conveniences  was  absolutely 
necessary  to  enable  the  canal  to  maintain  itself  against  competition  which 
threatened  its  existence,  and  that  the  possession  of  them  has  put  the  canal  in  a 
position  of  independence  from  adverse  control,  and  of  ability  to  economically 
manage  its  business  and  earn  a  revenue,  such  as  it  has  not  heretofore  enjoyed, 
and  from  which  the  bondholders  will  reap  immediate  benefit.  Without  now 
considering  these  questions  in  all  their  bearings,  it  is  sufficient  for  the  purposes 
of  this  motion  to  consider  the  standing  of  the  complainant  with  regard  to 
these  expenditures.  These  acquisitions  have  not  been  undertaken  secretly. 
They  have  been  considered  and  discussed  in  the  published  reports  made  by  the 
president  and  directors  to  the  stockholders  for  some  ten  years  past,  and  com- 
mittees have  been  appointed  who  have  reported  on  them.  It  may  be  fairly 
said  that  the  complainant,  through  his  representatives  and  agents  at  stock- 
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holders*'  meetings  and  otherwise,  has  had  fall  notice  of  the  intention  of  the 
corporation  to  acquire  these  terminal  facilities,  and  of  the  reasons  for  so  doing. 
He  never  raised  his  voice  in  protest  before  these  acquisitions  were  consummated, 
and  it  does  not  seem  to  us  that  he  can  now  he  heard  to  say,  with  any  force, 
that  they  were  such  a  wrong  upon  his  rights  under  the  mortgage,  and  evince 
such  a  reckless  disregard  of  them,  that  the  court  should,  in  consequence,  oust 
the  corporation  from  possession  and  management. 

The  construction  of  the  telephone  ak>ng  the  line  of  the  canal,  the  cost  of 
which,  it  is  charged,  was  an  unlawful  diversion  of  the  revenue  which  should 
have  been  paid  to  the  bondholders,  was,  it  appears  to  us  from  the  testimony,  a 
reasonable  expenditure  for  a  very  great  convenience,  tending  directly  to  pre- 
serve the  existence  of  the  land  by  aflfording  means  of  giving  immediate  notice 
of  breaks  and  leaks,  which,  if  not  quickly  repaired,  would  result  in  great  dam- 
age and  interruption  of  business.  The  proof  fully  explains  the  dangerous  de- 
lays and  difficulties  attending  the  former  practice  of  sending  notice  of  leaks  by 
messengers  to  the  nearest  superintendent,  and  the  savmg  which  is  accomplished 
by  the  speedier  method;  and-  the  proof  also  shows  that  with  the  use  of  the 
telephone  a  less  number  of  superintendents  is  required,  which  results  in  a  con- 
siderable saving  of  annual  expense. 

We  come  now  to  consider  a  misappropriation  of  income  which  the  proof 
does  fully  sustain,  and  that  is  the  payment  from  the  earnings  of  the  canal  of 
extravagant  hotel  bills,  incurred  by  the  president  and  directors,  and  charged  by 
them  to  the  corporation  without  warrant  or  authority.  These  bills,  so  far  as 
ascertained  and  proved,  amount,  for  the  saicj  years  from  1874  to  1878,  to  over 
§12,000.  The  items  show  that  the  charges  are  for  personal  expenses  and  ex- 
travagant entertainments  of  these  officers,  and  indicate  certainly  a  disposition 
on  their  part  to  use  their  official  position  for  personal  gratification  in  disregard 
of  the  creditors  they  were  appointed  to  protect —  conduct  in  the  managers  of 
an  insolvent  corporation  well  calculated  to  excite  suspicion  and  distrust  with 
regard  to  the  fidelity  of  their  general  management  of  its  concerns.  The  excuse 
offered  —  that  it  had  been  for  years  the  custom  of  the  directors  to  extend  such 
"hospitalities"  at  the  expense  of  the  canal  —  is,  of  course,  no  defense  of  so  un- 
warrantable an  expenditure  of  creditors'  money,  and  is  some  proof  of  the  aver- 
ment made  b)^  the  complainant  that  years  of  abuse  have  sanctioned  methods  of 
conducting  the  affairs  of  the  canal  which  waste  its  revenue  and  deprive  them 
of  money  which  should  be  paid  to  them.  But  while  it  is  true  that  these 
proven  bills  do  tend  to  excite  distrust,  they  do  not  actually  prove  anything  but 
themselves,  and  are  not  in  themselves  sufficient  to  justify  the  costly  machinery 
of  a  receivership. 

The  complainant  further  charges  that  the  conduct  of  the  president  and 
director  in  obtaining  the  passage  by  the  legislature  of  Maryland  of  the  act  of 
1878,  authorizing  the  corporation  to  issue  $500,000  of  repair  bonds,  was  without 
actual  necessity,  and,  as  it  endangered  the  security  of  the  complainant,  was  a 
serious  breach  of  trust  committed  by  the  corporation.  The  passage  of  this 
act  was  procured  by  representing  to  the  legislature  the  dismantled  condition  of 
the  canal,  caused  by  the  extraordinary  flood  of  1877,  and  the  impossibility  of 
raising  money  on  the  repair  bonds  authorized  by  the  act  of  1844.  Attorneys 
who  were  the  representatives  and  agents  of  the  complainant,  acting  in  his  be- 
half before  the  same  legislature,  and  in  respect  to  the  bonds  he  now  sues  upon, 
were  also  at  that  time  attorneys  of  the  corporation  employed  to  assist  in  pro- 
curing the  passage  of  the  act  of  1878.     That  any  deceit  was  practiced  upon 
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them  by  officers  of  the  corporation,  as  to  the  real  condition  of  the  canal  or  its 
finances,  we  have  no  reason  to  believe;  and  if,  with  knowledge  of  all  they  now 
know,  the  agents  of  the  complainant  were  satisfied  themselves  and  endeavored 
to  convince  others  that  the  act  of  1878,  and  the  issuing  of  the  bonds  author- 
ized by  it,  was  a  wise,  necessary  and  beneficial  measure,  surely  the  complainant's 
present  claim  to  be  protected  from  the  corporation  because  of  its  acceptance  of 
that  act  is  not  an  argument  which  adds  any  strength  to  his  case.  Without  a 
more  particular  statement  of  the  reasons  which  have  brought  us  to  the  conclu- 
sion, it  suffices  to  say  that,  after  a  full  consideration  of  the  able  presentation  of 
the  whole  case,  we  find  most  of  the  material  averments  of  the  bill  unsupported 
by  the  testimon}^  arid  those  which  are  proved  are  not,  in  our  judgment,  such 
as  to  justify  the  exercise  of  that  judicial  power  which  would  put  into  the 
bands  of  an  officer  of  the  court  for  an  indefinite  time  the  management  of  a 
quasi  public  work,  attended  with  unusual  risks  and  uncertainties. 

§  1513.  Circumstances  under  which  a  courts  while  refusing  the  prayer  of  a 
biU^  will  retain  the  case  in  court  to  meet  future  contingencies. 

yfe  do,  however,  find  that  the  complainant,  and  those  who  hold  bonds  similar 
to  bis,  are  in  a  position  of  great  difficulty.  They  have  a  first  lien  on  the 
revenues  of  a  canal,  which,  it  would  appear,  in  years  of  reasonable  business 
prosperity,  when  it  has  a  fair  show  of  business,  and  meets  with  no  extraordinary 
interruptions  from  freshets  or  strikes,  can  earn  sufficient  of  surplus  revenue  to 
pay  them  the  interest  on  their  bonds.  This  margin  of  surplus  revenue  over  the 
working  expenses,  on  which  the  ability  to  make  these  payments  of  interest  de- 
pends, is  so  small  that  it  is  easily  absorbed,  unless  there  is  exercised  the  most 
careful  management  and  economy.  In  this  management  these  bondholders 
have  no  voice  whatever.  The  state,  as  the  owner  of  the  majority  of  the  utterly 
worthless  stock,  appoints  the  managers,  and  unless  the  bondholders  can  sustain 
the  burden  of  proof  of  showing  that  they  are  not  paid  because  of  mismanage- 
ment, they  have  no  remedy  under  their  mortgage.  It  seems  to  us  that  under 
these  circumstances  the  bondholders  should  be  afforded  some  convenient  method 
of  scrutinizing  these  expenditures,  which  so  vitally  affect  them  and  them  alone, 
and  we  think  that,  without  appointing  a  receiver,  it  would  be  within  the  power 
of  this  court  to  retfiin  the  bill  for  the  purpose  of  having  the  corporation,  at 
stated  intervals,  render  an  account  of  its  receipts  and  disbursements  for  the  in- 
formation and  protection  of  the  bondholders.  The  motion  for  a  receiver  is 
denied. 

We  incline  to  the  opinion  that  the  bill  in  this  cause  was  filed  in  good  faith 
for  the  benefit  of  the  whole  body  of  bondholders,  and  has  resulted  in  a  decree 
which  will  be  for  their  benefit,  and  that  the  costs,  the  bill  having  been 
filed  for  the  benefit  of  all,  should  be  borne  equally  by  them  all.  We  do 
not  think  it  equitable,  though  it  is  shown  in  the  cause  that  some  of  the  bond- 
holders refused  to  unite  in  the  suit,  that  they  should  be  allowed  to  reap  the 
benefit  of  complainant's  action  and  bear  no  proportion  of  its  costs;  and 
these  we  think  should  be  refunded  to  him  out  of  the  first  funds  which,  in  the 
hands  of  the  canal  company,  would  be  applicable  to  the  payment  of  interest 
on  the  bonds.  It  appeared  to  the  court  that  the  corporation  held  the  position 
of  a  trustee,  and  therefore  the  court  retained  the  bill  to  afford  such  relief  as  it 
is  usual  for  courts  of  equity  to  give  in  matters  of  trust.  It  implies  no  im- 
putation of  fraudulent  conduct  on  the  part  of  a  trustee  to  require  him  to  make 
frequent  reports  of  his  acts  to  the  court.  We  think  the  defendant  company 
should  be  required  to  make  its  reports  quarterly.    This  will  secure  to  the  bond- 
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holders  every  opportunity  of  inspection,  and  of  scrutinizing  the  conduct  of  the 
canal  management.  If  either  party  think  it  necessary  hereafter  to  invoke  the 
assistance  of  the  court  in  any  future  matter  coming  within  the  scope  of  the  bill, 
he  can  come  into  court  and  do  so  by  petition  in  the  cause.  We  will  sign  the 
decree  drawn  by  the  counsel  for  the  canal  company,  modified  as  we  have 
'}  indicated. 

WILUAMSON  v.  NEW  ALBANY,  ETC.,  RAILROAD  COMPANY. 
(Circuit  Court  for  Indiana:  1  Bissell,  198-209.     1857.) 

Statement  of  Facts. —  Proceeding  in  equity  for  the  appointment  of  a  re- 
ceiver by  the  trustee  in  a  deed  of  trust  for  $500,000,  given  by  the  defendant  to 
secure  the  payment  of  a  like  amount  of  bonds  issued  by  it.  Default  has  been 
made  in  the  payment  of  the  interest.  After  these  bonds  were  issued  defendant 
found  itself  in  further  need  of  funds,  and  with  the  consent  and  advice  of  the 
bondholders,  of  whom  complainant  is  the  trustee,  made  other  loans,  for  which 
it  is  liable,  as  also  for  a  large  amount  of  current  expenses.  The  bill  also  states 
that  under  the  deed  of  trust  complainant  is  entitled  to  take  possession  of  de^ 
fondant's  road,  upon  default  being  made  in  the  payment  of  its  bonds,  and  also 
at  the  written  request  of  the  bondholders,  and  to  proceed  to  sell  the  same;  but 
that  though  he  has  been  so  requested  to  act  by  the  bondholders,  he  has  deemed 
it  inexpedient  to  do  so  because  the  defendant  is  much  embarrassed  in  its  affairs, 
largely  insolvent  and  owing  a  large  floating  and  unsecured  debt,  for  which 
judgments  are  now  outstanding. 

§  1514.  A  power  under  a  deed  of  trust  may  he  waived. 

Opinion  by  McLean,  J. 

It  is  objected  that  as  the  complainant,  under  the  trust  deed,  has  power  to 
take  possession  of  the  property,  this  proceeding  In  chancery  is  unnecessary  and 
ought  not  to  be  sustained.  If  this  exercise  of  power  under  the  deed  be  admit- 
ted, it  is  not  perceived  that  it  may  not  be  waived.  To  strengthen  the  applica- 
tion for  a  receiver,  the  affidavits  of  Mr.  Lane,  the  counsel,  and  Mr.  Williamson, 
the  trustee,  are  filed,  and  the  last  report  of  the  railroad  company.  Mr.  Lane 
states  that  he  lately  visited  New  Albany,  in 'Indiana,  where  the  principal  oflSce 
of  the  company  is  established,  and  he  found  the  financial  condition  of  the  com- 
pany exceedingly  poor;  that  the  laborers  on  the  road  had  not  been  paid  their 
wages  for  a  long  time,  and  that  there  had  been  a  strike,  etc.,  and  he  proposed  to 
the  company  that  the  laborers  should  be  paid  out  of  the  first  net  earnings,  and 
that  the  property  of  the  road  should  be  given  up  to  the  trustee,  etc. ;  but  the 
president  of  the  company  rejected  the  proposal. 

The  affidavit  of  the  complainant  corroborates,  in  some  degree,  the  facts 
stated  by  Mr.  Lane  in  regard  to  the  embarrassed  condition  of  the  company, 
founded  upon  the  representations  made  to  him;  he  says  that  the  interest  has 
not  been  paid,  as  alleged  in  the  bill,  and  that  the  bill  is  true.  And  he  says 
that  the  company,  in  his  opinion,  are  by  no  means  able  to  pay  the  amounts  due 
and  to  fall  due  on  their  various  issues  of  bonds;  that  the  property  of  the  com- 
pany is  jeoparded  by  a  large  and  constantly  increasing  floating  debt,  and  that 
a  very  large  number  of  those  holding  bonds  of  the  company,  issued  under  the 
various  mortgages,  of  which  this  deponent  is  trustee,  have  served  on  him  a 
written  request,  according  to  the  conditions  of  the  mortgages,  requiring  him  to 
cause  the  said  road  and  its  various  appurtenances  to  be  sold  according  to  the 
terms  of  the  mortgage.    In  the  deed  of  trust  it  was  required  that  at  "  the 
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written  request  of  the  holders  of  at  least  one-half  of  the  bonds  then  unpaid, 
he  shall  cause  the  premises  to  be  sold."  The  words  used  in  the  above  affidavit 
are  not  equivalent  to  the  requirement  of  the  deed.  But  the  bill  alleges  in  the 
words  of  the  deed  that  the  request  was  made  by  at  least  one-half  of  the  bond- 
holders, and  the  complainant  swears  to  the  truth  of  the  bill. 

James  Brooks,  president  of  the  railroad  company,  filed  an  affidavit  which 
admits  the  execution  of  the  mortgages  and  the  issue  of  the  bonds  as  stated  by 
the  complainant;  but  he  says  the  proceeds  of  the  sale  of  the  bonds,  the  stock 
subscriptions  and  other  means  of  said  company,  were  insufficient  to  finish  and 
eqnip  the  road  for  business;  and  it  became  necessary  to  have  other  means  to 
finish  the  road  and  put  it  in  such  condition  as  would  enable  the  managers  to  earn 
the  necessary  amount  of  money  to  pay  the  principal  and  interest  of  its 
debt. 

At  that  time  the  railroad  securities  had  got  in  such  bad  repute  that  it  was 
impossible  to  borrow  on  the  sale  of  bonds,  except  at  such  a  sacrifice  as  would 
be  ruinous  to  the  company.  The  company  was  reduced  to  the  alternative  of 
abandoning  the  road  in  an  unfinished  state,  which  would  have  caused  an  almost 
total  sacrifice  to  the  bondholders,  or,  to  state  the  difficulty  frankly,  to  such  of 
the  bondholders  as  could  be  seen,  and  go  on  and  use  the  net  earnings  of  the  road, 
with  such  other  means  as  the  company  could  command,  and  finish  and  equip 
it.  He  further  says  that  he  saw  a  large  number  of  the  bondholders  from  time 
to  time,  in  his  visits  to  New  York,  and  with  whom  he  was  in  correspondence, 
who  were  fully  advised  of  these  difiiculties;  and  they  uniformly  advised  him 
to  go  on  by  all  means  and  finish  the  road,  and  relay  the  flat  bar  track  in  good 
order  for  running,  so  as  to  pay  the  debts  of  the  company.  The  deponent  be- 
lieves, and  the  complainant  and  bondholders  expressed  to  him  the  belief,  that, 
but  for  an  unlocked  for  loss,  by  the  failure  of  the  crops  of  1854  and  1856,  the 
road  could  not  only  have  been  finished  and  put  in  good  order,  but  the  floating 
debt  paid  off,  and  the  interest  paid  on  the  bonds.  He  denies  that  there  has 
been  the  misapplication  of  a  dollar  of  the  funds  of  the  road. 

There  are  some  judgments  against  the  road  for  claims  of  damages  for  right 
of  waj',  where  the  parties  refused  to  abide  by  the  awards  made;  but  with  the 
exception  of  this  class  of  claims,  there  are  few,  if  any,  judgments  against  the 
company;  and  there  never  has  been  $200  worth  of  property  of  the  road  sold 
on  execution.  The  net  earnings  of  the  road  for  the  present  year  have  been  ex- 
pended in  paying  for  labor  and  materials,  and  in  constructing  and  operating 
said  road,  and  repayment  of  money  thus  expended.  He  says  and  believes  that 
the  road  and  appurtenances  are  more  than  sufficient  to  pay  all  of  its  debts, 
and  that  the  security  in  the  bonds  has  been  increased  nearly  fifty  per  cent,  since 
the  first  three  millions  of  its  bonds  \vere  negotiated.  The  deponent  states  that 
many  of  the  bondholders  and  others  competent  to  judge,  who  have  examined 
the  work,  expressed  the  opinion  that  more  work  had  been  done  in  the  construc- 
tion of  this  road  than  on  any  other  road  for  the  amount  of  money. 

The  United  States  engineers  and  the  engineers  of  the  state  of  Indiana  esti- 
mated the  cost  of  this  road  from  New  Albany  to  Crawfordsville,  a  distance  of 
one  hundred  and  sixty  miles,  at  $16,000,000,  which  has  been  built  by  the  com- 
pany for  less  than  five  millions.  And  the  entire  road  from  New  Albany  to 
Michigan  City,  two  hundred  and  eighty-eight  miles,  has  been  constructed  for 
about  $7,500,000.  The  managers  of  the  road  felt  safe  in  assuring  the  laborers 
on  it  that  they  would  be  paid,  as  the  work  was  not  only  done  with  the  knowl- 
edge, but  at  the  repeated  and  urgent  request  of  the  complainant,  as  well  as  a 
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large  number  of  the  bondholders,  with  whom  deponent  from  time  to  time 
came  in  contact. 

The  floating  debt  of  the  company  on  the  1st  of  October,  1857,  was  about  the 
sum  of  $235,000 ;  which  shows  a  reduction  of  $45,000  since  the  1st  of  July  last.  In 
the  year  1855  the  net  earnings  of  the  road  amounted  to  the  sum  of  $372,402.25. 
This  paid  $315,256.59,  the  mterest  on  bonds,  and  left  a  surplus  of  $56,125.36. 
The  gross  earnings  of  the  six  months  preceding  the  1st  of  January,  1857, 
amounted  to  the  sum  of  $413,666.66,  which  left  a  balance,  after  deducting  all 
expenses  during  the  same  time,  of  $190,531.70. 

The  gross  earning  of  the  road  ending  June  30, 1857,  amounted  to  the  sum  of 
$686,818.72,  which,  after  deducting  the  expenditure  for  the  same  time,  left  the 
net  earnings  $268,090.95 ;  and  this  the  president  of  the  road  saj^s  is  $200,000 
less  than  the  sum  estimated,  which  was  caused  by  the  failure  of  all  the  great 
staples  of  the  country  in  the  year  1856,  reducing  the  amount  of  transportation, 
as  is  supposed,  to  that  amount.  The  interest  now  due  is  about  $273,000,  which 
sum,  together  with  the  floating  debt  and  the  accruing  interest,  may  be  pro- 
vided for  and  paid,  under  prosperous  circumstances,  in  a  reasonably  short  time. 
After  the  payment  of  the  floating  debt,  it  is  not  doubted  that  the  accruing  in- 
terest will  be  punctually  discharged  if  no  untoward  circumstance  should  occur. 
The  case  made  in  the  bill  is,  the  failure  to  pay  the  interest  on  the  bonds  in 
February  last  and  the  embarrassed  condition  of  the  railroad  company.  It 
seems  to  be  considered  that  a  receiver  will  be  appointed,  as  a  matter  of  course, 
under  the  mortgage  where  a  default  has  occurred  in  the  payment  of  any  part 
of  the  interest  or  principal.  If  this  be  so,  the  chancellor,  in  such  a  case,  can 
exercise  no  discretion.  He  can  do  nothing  less  than  carry  into  eft'ect  the  condi- 
tions of  the  bond. 

§  1616.  Equity  will  not  enforce  ike  payment  of  a  penalty  greatly  dispropor- 
tionate to  the  default 

It  is  not  the  province  of  chancery  to  enforce  penalties  but  to  relieve  against 
them.  It  is  asked,  may  the  court  disregard  the  contract  of  the  parties?  Cer- 
tainly not.  But  where  there  is  a  hard  and  an  unconscionable  contract,  a  court 
of  equity  will  withhold  its  aid  and  leave  the  party  to  his  remedy  at  law.  An 
individual  promises  to  pay,  on  a  certain  day,  $1,000,  and  in  default  thereof  to 
pay  $2,000.  Would  not  a  court  of  chancery  relieve  from  this  penalty?  And 
the  payment  of  the  penalty  is  the  contract  of  the  party.  What  penaltj*^  could 
be  more  disproportionate  to  the  default  than  the  one  under  consideration?  A 
failure  lo  pay  any  part  of  the  instalment  of  interest  subjects  the  company  to 
the  immediate  pa3''ment  of  several  millions  of  dollars,  not  payable  except  under 
the  default  for  many  years ;  and  the  same  default  subjects  property  to  the 
amount  of  several  millions  to  a  sale  at  auction  on  a  short  notice. 

§  1616.  Appointment  of  a  receiver  in  the  discretion  of  the  court. 

The  appointment  of  a  receiver,  when  directed,  is  made  for  the  benefit  of  all 
the  parties  interested  and  not  for  the  benefit  of  the  plaintiff  or  of  one  defend- 
ant only.  2  Story's  Eq.  Jur.,  §  829.  It  is  a  matter  resting  in  the  sound  discre- 
tion of  the  court. 

§  1517.  Bona  fide  possessors  will  not  be  displaced  from  their  just  righis  hy 
the  appointment  of  a  receiver^  unless  tJiere  he  soTne  equitable  ground  for  interfer- 
ence. 

In  such  cases  courts  of  equity  will  pay  a  just  respect  to  such  legal  and  equi- 
table rights  and  interests  of  the  possessor  of  the  fund,  and  will  not  withdraw  it 
from  him  by  the  appointment  of  a  receiver  unless  the  facts  averred  and  estab- 
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lished  in  proof  show  that  there  has  been  an  abase  or  a  danger  of  abuse  on  his 
part.  For  the  rale  of  such  courts  is  not  to  displace  a  hoiia  fide  possessor  from 
any  of  the  just  rights  attached  to  his  title,  unless  there  be  some  equitable 
ground  for  interference.  Tyson  v.  Fairclough,  2  Sim.  &  Stu.,  141 ;  2  Story's 
Eq.  Jur.,  §  835. 

§  1518.  The  court  wUl  not  appoint  a  receiver  unless  the  heat  intereeta  of  all 
parties  concerned  require  it 

It  is  true  the  parties  in  the  contract  under  consideration  agreed  that  a  de- 
fault in  the  payment  of  any  part  of  the  interest  or  principal,  when  payablei 
and  demanded,  should  incur  the  penalty  sought  to  be  enforced.  Yet,  when  the 
aid  of  a  court  of  equity  is  invoked  it  will  look  into  the  facts  and  exercise  an 
equitable  discretion.  And  if  the  party  claims  and  attempts  to  exercise  the 
powers  given  him  in  the  contract,  which,  under  the  circumstances,  are  unjust 
and  ruinous,  be  may  be  enjoined.  Has  there  been  any  abuse  of  their  powers, 
or  a  misapplication  of  their  funds  by  this  company,  which  authorizes  the  ap- 
pointment of  a  receiver?  This  step  is  to  be  taken  by  the  bill,  with  the  view  of 
selling  the  entire  road  and  all  its  appurtenances  for  the  benefit  of  the  bond- 
holders. The  interest  due  in  February  last  has  not  been  paid,  and  since  that 
time  another  instalment  of  interest  has  become  due  which  has  not  been  paid. 
All  previously  accruing  instalments  of  interest  were  paid  or  satisfactorily  ar- 
ranged. And  the  late  largo  outlay  for  the  completion  of  the  road  and  its 
equipment  was  not  only  approved  by  the  complainant  and  many  of  the  bond- 
holders, but  they  urged  the  president  of  the  company  to  go  on  with  the  work 
by  all  means  and  finish  and  equip  the  road  so  as  to  increase  the  revenue,  and 
they  agreed  to  receive  bonds  in  payment  of  the  interest  then  due. 

Under  the  influence  of  this  encouragement  it  seems  the  company  prosecuted. 
the  work  and  completed  the  road,  which  is  now  in  successful  operation.  In 
this  way,  as  appears  from  the  affidavits,  was  every  dollar  of  the  floating  debt, 
complained  of,  created.  It  went  to  increase  the  securities  of  the  bondholders 
by  adding  to  the  value  of  the  road,  and  increasing  the  toils  for  the  payment  of 
the  interest  and  principal.  But  this  is  now  insisted  on  as  a  misapplication  of 
the  funds  of  the  road,  which  not  only  authorizes  but  requires  the  appointment 
of  a  receiver.  But  this  does  not,  in  my  judgment,  evince  bad  faith  on  the  part 
of  the  company,  but,  on  the  contrary,  showed  a  laudable  desire  to  save  the 
bondholders  and  all  the  parties  interested  from  loss. 

Had  the  road  been  in  the  bands  of  a  receiver,  no  chancellor  fit  to  deal  with 
these  subjects,  it  appears  to  me,  could  have  hesitated  to  order  the  receiver  to 
do,  in  this  respect,  what  the  company  has  done.  In  the  deed  of  trust  it  is 
specially  provided  that  the  trustee,  if  he  take  possession  of  the  road,  shall  make 
repairs,  additions,  etc.,  and  an  offer  is  now  made  to  pay  this  fioating  debt,  so 
far,  at  least,  as  laborers  are  concerned,  if  the  road  be  given  up  by  the  company. 
'V\'hether  the  debt  be  due  to  laborers  on  the  road  or  to  others  is  not  material, 
seeing  it  was  incurred  under  the  urgent  request  of  the  trustee  and  several  of 
the  bondholders,  and  for  the  preservation  and  life  of  the  road.  When  property 
is  purchased  and  placed  upon  the  road,  no  lien  being  taken  by  the  seller,  it  be- 
comes subject  to  the  mortgage  lien  on  the  road,  so  that  it  is  not  liable  to  an 
execution,  except  under  the  mortgage;  and  existing  liens  on  the  road,  under 
the  mortgages,  can  only  be  adjusted  by  a  court  of  equity.  But  it  is  said  the 
complainant  and  a  part  of  the  bondholders  had  no  power  to  authorize  the 
new  expenditure  in  the  completion  of  the  road.  Such  an  authority  as  was  ex- 
ercised will  be  respected  and  sustained  by  any  chancellor,  at  least  so  far  as  to 
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relieve  the  company  from  any  penalty  or  charge  of  misapplication  of  the  funds 
of  the  road. 

By  what  authority  does  the  complainant  sue  in  this  case  and  claim  a  right  to 
have  equities  adjusted  between  parties  who  claim  conflicting  interests?  Bat  in 
a  matter  of  this  kind,  so  essential'  to  the  interests  of  the  bondholders,  there  can 
be  no  difficulty  in  sustaining  the  company,  as  above  stated.  But  still  the  de- 
fault is  admitted,  and  the  failure  to  pay  occurred  under  the  circumstances 
stated;  and  the  question  now  is  whether  this  default  requires  the  appointment 
of  a  receiver  and  a  discontinuance  of  the  agency  which  now  controls  the  road; 
and  this  is  to  be  done  preparatory  to  the  sale  of  the  entire  property  of  the  road. 
The  bonds  will  not  be  due  and  payable  for  many  years.  They  who  made  the 
loans  looked  to  the  interest,  and  the  ultimate  payment  of  the  principal.  This 
procedure  involves  some  fourteen  or  fifteen  millions  of  property ;  the  property  of 
the  railroad  and  of  the  bondholders.  Care  should  be  taken  in  this  case,  as  in  all 
others,  to  administer  equity  without,  if  possible,  a  sacrifice  of  property.  From 
the  exhibits  in  this  case,  there  is  a  reasonable  probability  that,  in  the  course  of 
a  short  period,  a  vigorous  operation  of  this  road  may  enable  its  directors  to  pay 
the  deferred  interest  and  their  floating  debt;  and  the  discharge  of  these  will 
make  the  payment  of  the  current  interest  on  its  bonds  easy  out  of  the  net 
profits. 

If  there  were  no  other  interests  involved  than  that  of  the  bondholders,  such 
a  course  is  so  strongly  recommended  by  equitable  considerations  that  no  intelli- 
gent holder  of  such  securities  could  object  to  it.  The  floating  debt  has  accrued 
under  circumstances  which  give  a  strong  claim  to  the  company  for  some  in- 
dulgence in  the  payment  of  the  deferred  interest,  seeing  the  completion  has 
added  so  much  value  to  the  security  of  the  bondholders,  and  increased  the 
profits  of  the  road;  and,  especially,  as  the  work  was  dotie  on  the  recommenda- 
tion of  the  complainant  and  a  part  of  the  bondholders.  So  far  as  the  conduct 
of  the  company  has  been  developed  in  this  somewhat  informal  examination,  it 
is  entitled  to  the  highest  commendation  for  its  firmness,  energy  and  success, 
in  the  accomplishment  of  this  great  work.  There  is  a  strong  probabiUty  that, 
in  a  very  short  time,  the  road  will  be  in  a  condition  to  meet  its  engagements 
under  the  mortgages,  which  is  all  the  bond  creditors  have  a  right  to  demand. 
No  change  of  agency  could  increase,  I  am  convinced,  the  efficiency  of  that 
already  employed  on  the  road.  A  sale  of  the  property  would  in  all  probability 
sacrifice  the  stock  of  the  road,  amounting  to  between  two  and  three  millions  of 
dollars,  and  more  than  half,  if  not  two-thirds,  of  the  property  of  the  bond- 
holders. It  might  enable  some  one  or  more  persons  to  purchase  the  road  at  an 
almost  nominal  consideration.  These  consequences,  I  admit,  are  not  to  stand 
in  the  way  of  an  equitable  right,  enforced  under  circumstances  of  fairness  and 
justice.  But  if  such  results  may  be  avoided  by  a  short  postponement  of  the 
interest,  and  under  a  prospect  of  a  speedy  payment,  I  hold  myself  authorized 
to  do  so,  under  the  facts  above  stated. 

But  I  will  afford  to  the  bondholders  every  reasonable  assurance  that  can  be 
required.  I  will  admit  an  order  to  be  entered  that  the  motion  of  the  com- 
plainant for  the  appointment  of  a  receiver  be  denied,  and  that  the  said  com- 
pany, from  and  after  the  1st  day  of  January  next,  set  aside  one-half  of  the  net 
earnings  of  the  road,  for  the  payment  of  the  interest  of  the  bonded  debt  of 
said  company, —  the  other  half  to  be  applied  to  the  payment  of  the  floating 
debt  of  the  company,  a  report  of  the  gross  and  net  earnings  to  be  made  to  the 
court  monthly  by  the  secretary  of  the  company;  that  is  for  the  month  of 
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January,  and  at  the  close  of  the  succeeding  months,  so  soon  as  the  returns  can 
be  received  and  made  out,  half  of  the  net  earnings  to  be  paid  into  court  for 
the  bondholders.  The  company  will  report,  also,  in  the  court  how  the  net 
earnings  have  been  expended  from  the  1st  of  November  to  the  1st  of  January 
aforesaid.  But  nothing  in  this  order  is  to  be  understood  as  preventing  the 
plaintifF  from  renewing  his  motion  for  a  receiver  at  any  time  prior  or  subse- 
qaent  to  said  1st  of  January,  upon  any  new  statement  of  facts  which  he  may 
be  able  to  present.  The  interest  is  payable  on  demand.  If  the  bringing  of  the 
action  be  considered  a  sufficient  demand,  the  coupons  must  be  presented  and 
filed,  if  payable  to  bearer,  before  payment  will  be  ordered. 

FARMERS'  LOAN  AND  TRUST  CX)MPANY  t;.  CENTRAL  RAILROAD  OF  IOWA. 
(Circuit  Coiirt  for  Iowa:  2  McCrary,  181-186.    1881.) 

Opinion  by  Lovk,  D.  J. 

Statement  of  Facts. —  This  case  is  now  before  the  court  upon  a  motion  by 
H.  L.  Morrill,  late  receiver,  and  the  Central  Railroad  Company  qf  Iowa,  to  re- 
scind an  order  made  at  the  May  term,  1880,  granting  permission  to  Mahala 
Clear,  as  next  friend  of  Edward  Sloan,  to  sue  said  receiver  Morrill  for  personal 
injuries  received  by  said  Edward  Sloan  during  the  receivership  of  said  Morrill. 
The  order  granting  leave  was  made  after  receiver  Morrill  had  been  discharged 
and  subsequent  to  the  final  decree  of  May  20, 1879,  by  which  the  railway  prop- 
erty and  all  funds  in  the  custody  of  the  court  had  been  turned  over  to  the  new 
railway  company,  called  the  Central  Iowa  Railway  Company. 

§  1619.  Prosecution  of  claims  against  a  receiver  after  his  discharge. 

This  motion  raises  a  very  difficult  and  embarrassing  question.  It  is  this: 
When  in  a  foreclosure  suit  a  receiver  appointed  by  the  court  has  been  dis- 
charged, and  the  property  by  the  order  of  the  court  turned  over  to  the  pur- 
chaser, how  are  unsatisfied  claims  against  the  receiver,  upon  torts  committed 
and  contracts  made  by  him,  to  be  prosecuted  and  satisfied?  Who  are  to  be 
made  defendants  to  actions  upon  such  claims?  How  are  such  cases  to  be  tried? 
What  is  the  nature  of  the  judgment  or  decree  to  be  entered,  and  how  is  satis- 
faction to  be  obtained?  So  long  as  the  receiver  is  in  office,  and  the  fund  or 
property  is  under  the  control  of  the  court,  there  is  no  difficulty,  for  the  court 
will  in  all  proper  cases  permit  actions  to  be  brought  against  the  receiver,  and 
will  order  satisfaction  to  be  made  out  of  the  fund  or  property.  But  it  is  obvi- 
ous that  such  actions  are,  strictly  speaking,  rather  in  the  nature  of  proceedings 
in  rem  than  in  personam.  No  receiver  could  be  made  individually  liable  in  a 
personal  action  upon  a  contract  made  in  his  official  capacity  or  for  torts  com- 
mitted by  his  subordinates.  If  receivers  could  be  exposed  to  such  individual 
responsibility,  no  prudent  man  would  accept  such  trusts  in  cases  where  vast 
numbers  of  subordinates  must  needs  be  employed,  exposing  him  to  the  hazard 
of  ruinous  liabilities  for  their  misconduct.  In  this  respect  receivers  are  like 
public  officers,  who  are  not  individually  responsible  upon  their  official  contracts, 
nor  for  torts  committed  by  their  subordinates,  but  only  for  torts  committed  by 
themselves,  or  contracts  in  which  they  assume  to  bind  themselves  personally. 

It  is  therefore  obvious  that  suits  against  receivers  are  really  and  substantially 
suits  against  the  fund  or  property  of  which  they  are  the  custodians.  They 
represent  the  property  or  fund.  If  judgment  be  obtained  against  them  the 
court  orders  it  to  be  satisfied  out  of  the  fund  or  property.  This  view  will  be 
made  evident  bv  the  supposition  that  the  receiver  should  be  removed  or  dis- 
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charged,  while  the  property  or  fund  should  remain  in  the  castody  of  the  c5ourt. 
In  such  case  it  cannot  be  doubted  that  the  court  would  entertain  an  intervening 
petition  in  the  nature  of  a  proceeding  in  rem  against  the  fund  or  property  at 
the  suit  of  any  one  entitled  to  a  lien  upon  it,  or  having  a  claim  in  law  or  equity 
to  satisfaction  out  of  it.  Doubtless  in  such  case  the  court  would  have  power 
to  appoint  counsel  to  represent  the  fund  or  property  in  the  litigation  concern- 
ing it,  and  would  require  notice  to  parties  interested  in  its  sale  or  distribution. 
But  what  would  be  the  remedy  of  the  claimant  if  the  court  should  discharge 
the  receiver  and  place  the  fund  or  property  beyond  its  control  by  turning  it 
over  without  reservation  to  a  purchaser?  I  confess  that,  if  the  fund  or  property 
should  be  turned  over  to  a  purchaser  without  reservation,  I  am  at  a  loss  to  see 
what  the  remedy  of  the  claimant  would  be  —  as,  for  example,  the  old  railroad 
company  —  in  this  case.  How  could  he  found  a  personal  action  of  tort  or  con- 
tract against  a  party  who  would  be  a  stranger  to  the  tort  or  contract?  How 
could  he  count  upon  or  prove  the  tort  or  contract  against  a  party  who  never 
committed  the  one  nor  made  the  other? 

It  has  been  suggested  by  an  eminent  judge  that  the  receiver  might  be  treated 
as  the  agent  of  the  defendant  railway  company,  and  the  action  thus  main- 
tained directly  against  the  company.  But  it  seems  to  me  that  this  position  is 
untenable.  There  is  not  the  slightest  analogy  between  the  relation  of  a  re- 
ceiver to  the  railway  company  and  the  relation  of  an  agent  to  his  principal. 
An  agent  acts  and  contracts  for  and  in  the  name  of  his  principal  and  by  his 
authority.  He  is  appointed  by  his  principal  and  he  is  subject  to  his  principars 
control.  The  principal  can  dissolve  the  relation  between  them  and  annul  the 
agent's  authority  at  his  will  and  pleasure.  Hence  the  principal  is  liable  and 
the  agent  is  not  liable.  Hence  the  action  should  be  against  the  principal  an:l 
not  the  agent.  It  is  needless  to  say  that  in  all  these  respects  there  is  a  radical 
difference  between  the  character  and  legal  functions  of  an  agent  and  a  receiver 
appointed  by  a  court  of  equity.  To  make  a  railway  company  responsible  for 
the  acts  and  contracts  of  an  officer  whom  they  can  neither  appoint  nor  control, 
direct  nor  remove,  on  the  ground  of  agency,  would  be  to  violate  the  funda- 
mental principles  of  the  law  of  agency.  If  no  action  could  be  maintained 
upon  the  torts  or  contracts  of  the  receiver  against  the  old  railway  company, 
a  fortiori  none  could  be  supported  against  the  new  or  purchasing  company. 
Doubtless,  if  the  claimant  had  a  legal  or  an  established  equitable  lien  against 
the  property,  he  could  enforce  it  by  a  proper  proceeding  at  law  or  in  equity  in 
any  court  of  competent  jurisdiction;  but  we  are  now  considering  not  legal  or 
established  equitable  liens,  but  claims  of  a  personal  nature,  founded  upon  con- 
tract or  tort,  which  are  yet  to  be  established  by  some  form  of  legal  proceeding. 

§  1520,  the  court  may  establish  and  enforce  a  lien  against  the  property 

under  its  jurisdiction, 

I  repeat  that  if  the  receiver  had  been  discharged  and  the  property  turned 
over  to  the  new  company  unconditionally  and  without  reservation,  I  am  at  a 
loss  to  see  what  legal  remedy  claimants,  without  established  liens,  would  have. 
But  the  court  did  not  in  this  case  so  turn  over  the  property.  It  would  have 
been  a  most  unwise  and  unjust  proceeding  to  have  done  so,  leaving  just  claims 
and  liabilities  incurred  by  a  receiver  of  its  own  appointment,  without  any  pro- 
vision whatever  to  enforce  them.  On  the  contrary,  this  court  in  the  final 
decree  of  May  20,  1879,  retained  here  the  case  of  the  Farmers'  Loan  and  Trust 
CTompany  against  the  Central  Eailroad  Company  of  Iowa  and  others,  and  in 
express  terms  reserved  its  jurisdiction  of  said  cause  to  enforce  the  payment  of 
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debts  and  liabilities  incurred  by  its  receivers.  For  this  purpose  at  least  that 
sait  has  never  been  dismissed.  It  is  still  pending,  and  any  claimant  with  a  de- 
mand against  the  receiver,  which  he  has  a  right  by  law  to  have  established  as 
a  lien  against  the  railway  property,  may,  by  leave  of  the  court,  intervene  in 
the  foreclosure  cause  and  assert  his  claim.  It  is  not  necessary  that  the  claimant 
should  make  new  parties  to  his  petition.  He  intervenes  in  the  old  chancery 
case  which  is  still  pending.  He  asserts  his  right  to  a  lien  upon  the  property 
which  the  court  turned  over  with  a  reservation  of  jurisdiction  to  hear  and 
determine  his  cause. 

That  this  view  of  the  decree  is  correct  will  be  made  manifest  by  the  follow- 
ing provisions  of  the  decree  of  May  20, 1879:  "And  since  it  is  not  desirable 
to  further  continue  said  property  under  the  control  of  the  receiver,  for  the  pur- 
pose of  making  net  earnings  for  the  payment  of  said  debts,  costs  and  expenses, 
etc.,  it  is  further  ordered  and  decreed  that  all  said  claims  and  all  claims  pend- 
ing in  this  oourt,  debts  and  liabilities,  etc^,  shall  be  presented  to  said  Oantral 
Iowa  Railway  Company  for  adjustment  and  settlement,  and  said  company  are 
ordered  to  pay  the  said  debts,  costs  and  expenses,  etc.,  and  for  the  purpose  of 
enforcing  the  payment  thereof,  if  need  be,  this  court  will  and  does  retain  juris- 
diction of  said  cause,  for  ihe  purpose  of  enforcing  said  payment  and  the  lien 
herein  provided  for,  without  other  action  or  independent  proceeding.'^ 

The  proceeding  by  which  the  claimant  asserts  his  rights  is  analogous,  at 
least,  to  an  action  in  rem.  Now,  it  is  familiar  law,  that  in  order  to  give  a  court 
fall  and  ocMiiplete  jurisdiction  in  rem^  some  form  of  notice  must  bo  given  to 
paities  whose  rights  and  interests  may  be  affected  by  the  decree;  and  where 
no  form  of  notice  is  prescribed  by  law,  the  court  is  empowered  to  direct  the 
notice  to  be  given.  This  notice  is  sometimes  personal,  and  in  some  cases  by 
publication,  depending  upon  the  situation  of  the  parties.  In  the  present  case 
the  new  railway  company,  the  Iowa  Central  Railway  Company,  is  the  party 
wlKHie  interest  would  be  affected  by  a  decree  establishiiig  a  lien  upon  the  prop- 
erty. The  petitioner  must  therefore  give  that  company  notice,  and  since  it 
exists  within  the  jurisdiction  of  tbe  court,  the  notice  must  be  personal  All 
this  proceeds,  of  course,  upon  the  condition  that  the  claim  has  been  presented 
to  the  company  for  payment  and  adjustment,  according  to  the  express  terms  of 
the  final  decree,  and  rejected. 

These  preliminaries  having  been  satisfied,  it  is  competent  for  the  court,  if  the 
plaintiff  is  by  law  entitled  to  a  lien,  to  establish  the  same  against  the  property, 
and  to  fix  a  time  for  the  payment  of  the  sum  found  to  be  due;  and  in  default 
of  payment  at  the  time  prescribed,  a  proper  order  of  sale  will  be  awarded.  It 
is  obvious  that  the  plaintiff's  claim  may  be  legal  or  equitable.  If  it  be  an  equi- 
table demand,  the  court  will  hear  and  determine  it  without  the  intervention  of 
a  jury.  If,  on  the  contrary,  it  be  the  subject-matter  of  a  common  law  action, 
the  court  will  direct  that  it  be  tried  by  jury;  and  if  the  claimant  shall  thus 
succeed  in  establishing  his  demand,  he  will  be  compelled  to  bring  his  verdict  or 
judgment  into  the  equity  suit  to  have  it  made  a  lien  against  the  property.  As 
a  matter  of  course,  either  party  would  be  entitled  to  a  trial  by  jury  of  an  action 
for  personal  injuries,  or  for  any  other  common  law  demand.  This  right  is  con- 
stitutional and  cannot  be  denied. 

The  result  is  that  this  motion  must  be  sustained  as  to  receiver  Morrill.    He 

in  no  sense  now  represents  the  property  upon  which  a  lien  is  sought  to  be 

established.    He  has  no  interest  in  defending  the  property,  and  no  fund  with 

which  to  make  a  defense  good.    No  personal  action,  as  we  have  seen,  can  be 
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maintained  against  him.  But  we  see  no  reason  to  rescind  the  order  so  far  as  it 
atfects  the  property  in  the  hands  of  the  new  company.  That  company  took 
the  pro[)erty  under  the  final  order  of  this  court  cum  onere.  The  court  reserved 
its  jurisdiction  to  enforce  liabilities  incurred  in  the  management  of  the  prop- 
erty by  its  receivers,  and  to  enforce  them  as  liens  upon  the  property.  The 
case  of  the  petitioner  is  a  claim  for  personal  injuries;  she  has  a  right,  if  her 
claim  be  well  founded,  to  have  it  established  as  a  lien  upon  the  railway  prop- 
erty.    Such  is  the  provision  of  section  1309  of  the  code  of  Iowa. 

We  can  see  no  good  reason  to  deny  this  petitioner  the  right  to  assert  her 
claim  in  the  only  way  that  seems  open  to  her.  The  order  made  at  the  last 
term  will  be  so  far  modified  as  to  require  the  service  of  personal  notice  upon 
the  Central  Iowa  Bailway  Company,  and  rescinded  as  to  receiver  MorrilL 

McCeary,  J.,  concurs. 

§  1521.  The  appointmeiit  of  a  reeetrer  is  a  matter  within  the  soand  diseretion  of  the 
court,  and  the  power  is  exercised  in  behalf  of  railway  bondholders  only  in  strong^  cases,  and 
only  upon  its  appearing  that  the  property  is  insufiicient  to  pay  the  debt,  and  that  the  mort- 
gage creditors  are  in  danger  of  suffering  irreparable  loss.  Pulian  v.  Cincinnati  &  Chicago  Air 
Line  R.  Co.,  4  Biss.,  85  (§§  120a-n). 

§  1522.  When  earnings  not  applied  to  the  mortgage  and  seearlty  inadequate. — A  receiTer 
may  be  appointed  in  case  of  a  mortgage  of  tolls  and  income,  if  the  earnings  are  being  so  ap* 
plied  as  not  to  reduce  or  benefit  the  incumbrance.  Inadequacy  of  security  in  connection  witii 
insolvency  is  good  ground  for  the  interposition  of  the  court  Ruggles  v.  Southern  Minnesota 
Railroad,*  17  Int  Rev.  Rec.,  29. 

§  1528.  Moneys  in  the  hands  of  the  receiver  are  not  subject  to  the  demands  of  the  com- 
pany, or  any  one  whose  claim  is  based  on  the  company's  rights.  North  Carolina  B.  Ca  v. 
Drew,*  8  Woods,  691. 

XII.  Seoetvebb'  Debts  akd  Cebtifioates. 

[See  Bbcuvebs.] 

SxTMiCARY^  To  complete  a  rocid,  §  1524. —  Debts  may  be  given  precedence  of  mortgage  through 

receivers^  g  1525. 

§  1524.  A  court  of  equity  ought  not  to  authorize  a  receiver  to  borrow  money  to  complete 
an  unfinished  road,  if  this  can  possibly  be  avoided.  Where  it  was  necessary  to  complete  a 
road  before  a  certain  date,  in  order  to  prevent  a  forfeiture  of  the  company^s  franchises  and 
its  land  grant,  the  court,  while  refusing  to  allow  the  receiver  to  issue  debeniures,  authorized 
him  to  complete  the  road  with  moneys  to  be  advanced  by  the  parties  interested,  and  after- 
wards to  issue  debentures  for  such  moneys.  Kennedy  v,  St.  Paul  &  Pacific  R.  Co.,  §§  1536- 
1528. 

§  1525.  The  court  has  power  through  receivers  to  create  claims  which  take  precedence  of 
mortgage  liens.  Under  some  circumstances,  debts  existing  at  the  time  of  creating  the  re- 
ceivership may  be  given  such  precedence ;  such,  for  instance,  as  arrears  for  recent  operating 
expenses,  debts  due  to  connecting  roads  and  rents  due  for  leased  roads.  Miltenberger  v» 
Logansport  R'y  Co.,  §^  1529-1634. 

[Notes.—  See  §§  1685-1537. J 

KENNEDY  v.  ST.  PAUL  &  PACIFIC  RAILROAD  COMPANY. 
(Circuit  Court  for  Minnesota:  5  Dillon,  519-^26.    1878.) 

Statement  op  Facts. —  Application  of  the  receiver  for  authority  to  construct 
unfinished  portions  of  the  road,  and  to  issue  debentures  to  raise  money  for  that 
purpose.  A  suit  was  originally  instituted  by  bondholders  against  the  railroad 
company  and  others.  Afterwards  the  original  trustees  were  removed,  and 
Wetmore  and  others  were  appointed  in  their  place.  The  new  trustees  brought 
«  bill  to  foreclose  the  mortgage  for  $15,000,000^  dated  April  1,  1871.    Under  a 
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fonner  order  the  receiver  expended  in  repairs  $100,000.  Meanwhile  the  receiver 
has  preserved  the  property  and  operated  the  road  without  loss.  The  completed 
portions  of  the  road  are  fragments,  and  of  little  value  unless  the  road  is  fin- 
ished. The  legislature  of  Minnesota,  March  9,  1S78,  passed  an  act  providing 
for  the  forfeiture  of  the  company's  franchises  and  lands,  as  respects  the  unfin- 
ished lines  of  road,  unless  a  specific  number  of  miles  should  be  built  by  August 
1, 1878,  another  part  by  December  1,  1878,  and  to  St.  Vincent  by  January  1, 
1880.  The  foreclosure  cause  is  not  ready  for  final  hearing,  and  no  decree  can 
be  made  in  time  to  enable  purchasers  to  complete  the  road,  and  save  a  forfeiture. 
The  other  facts  appear  in  the  opinion. 

Opinion  by  Dillon,  J. 

An  application  is  made  by  the  receiver  for  authority  lo  complete  the  unfin- 
ished portions  of  the  said  railroad,  and  to  issue  debentui*6s  to  raise  the  means 
of  construction.  The  situation  of  the  case  is  peculiar,  and  even  extraordinary. 
The  cause  in  which  the  receiver  was  appointed,  as  well  as  the  foreclosure  cause 
by  the  new  trustees,  is  still  pending,  and  it  is  certain  that  a  final  decree  cannot 
be  rendered  in  time  to  save  the  forfeitures  provided  for  in  the  act  of  the  legis- 
lature of  Minnesota  of  March  9,  1878.  Unless  the  road  is  constructed  as  re- 
quired by  that  act,  the  rights  of  the  railroad  company,  as  respects  the  unfinished 
road,  and  as  respects  the  lands  appertaining  thereto,  will  be  forfeited,  and  the 
principal  security  of  the  bondholders  secured  by  the  mortgage  will  be  wholly 
lost.  The  fragments  of  road  already  completed  would,  in  that  event,  be  com- 
paratively of  little  value.  If  the  line  of  the  railway  is  completed,  it  is  clear  that 
the  effect  will  be  to  make  the  parts  already  completed  more  valuable.  The 
mortgage  bonds  outstanding  greatly  exceed  the  value  of  the  property.  Four- 
fifths  of  all  the  bondholders  apply  for  the  order.  Kot  a  single  bondholder  has 
appeared  to  oppose  it.  The  trustees  in  the  mortgage,  representing  all  the  bond* 
holders,  ask  that  the  order  be  made.  A  commission  appointed  by  the  court 
has  examined  the  railroad  and  the  lands,  and  ascertained  the  wishes  of  the 
bondholders,  and  recommend  that  the  desired  authority  be  given  by  the  court. 
The  only  parties  not  consenting  are  the  holders  of  stock  in  the  St.  Paul  & 
Pacific  Company  and  the  First  Division  Company.  But  the  interests  of  the 
stockholders  and  of  the  bondholders  of  the  St.  Paul  &  Pacific  Company  are, 
in  the  actual  situation  of  the  case,  antagonistic,  and  the  stock  is  of  no  value. 
Even  the  mortgage  bonds  are  worth,  in  the  market,  but  a  few  cents  on  the  dol- 
lar. The  First  Division  Company,  itself  hopelessly  insolvent,  and  whose  road  is 
in  the  hands  of  trustees  under  mortgages,  has  no  substantial  interest  of  value 
in  the  matter.  The  opposition  to  the  order  asked  for  is  not  of  a  nature  to 
defeat  the  application  if  the  order  is  one  which  ought  otherwise  to  be  made. 

§  1 526.  A  court  of  equity  ought  not  to  enter  upon  the  work  of  building  or 
operating  a  railroad  except  in  case  of  irresistible  necessity. 

I  assent,  in  the  fullest  manner,  to  the  proposition  that  a  court  of  equity 
ought  not  to  enter  upon  the  work  of  either  operating  or  building  a  railway,  if 
this  can  possibly  be  avoided  without  the  certain  and  great  sacrifice  of  the 
rights  and  securities  of  the  parties  in  interest.  The  original  order  in  this  case 
was  made  upon  this  principle  and  upon  the  exceptional  case  which  the  record 
presented  (Kennedy  v.  St.  Paul  &  Pac.  R  Co.,  2  Dill.,  448).  It  is  not  to  be  in- 
ferred from  the  report  of  that  case  that  authority  even  to  complete  the  building 
of  an  unfinished  line  of  railway,  and  to  issue  debentures  for  that  purpose,  is  to 
be  conferred  without  an  overwhelming  and  irresistible  necessity.  When  such 
authority  is  conferred,  it  ought  to  be  guarded  with  the  utmost  care.    I  have 
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given  to  the  present  application  great  and  even  anxious  consideration.  It  is 
the  first  step  that  costs.  The  work  of  constructing  the  unfinished  lines  bad 
better  not  be  entered  upon  than  to  enter  upon  it  and  fail,  leaving  the  road  still 
unfinished.  That  would  not  improve  the  security,  and  would  greatly  add  to 
the  existing  embarrassments  and  complications. 

§  1 527.  Permission  to  receiver  to  issue  debentures  refused. 

Although  the  commission  has  recommended  debentui'es  as  a  means  of  raising 
the  money  necessary  to  complete  the  road,  I  have,  on  consideration,  concluded 
not  to  authorize  their  issue,  or  to  permit  the  receiver  to  incur  any  indebtedness 
whatever  for  this  purpose.  What  I  am  willing  to  authorize  the  receiverto  do, 
on  the  conditions  and  restrictions  to  be  specified  in  the  order,  is:  Out  of  moneys 
to  be  furnished  him  bj'  the  parties  in  interest,  and  not  otherwise,  to  proceed  to 
oonstruot  and  equip  the  unfinished  portions  of  the  road  at  the  lowest  cost  in 
cash ;  the  receiver  to  be  prohibited  from  contracting  any  debt  or  liability  under 
this  order  in  excess  of  the  money  actually  furnished  to  and  received  by  him. 
The  parties  in  interest  asking  for  the  order  must  execute  an  instrument  agree- 
ing to  furnish  money  sufiicient  to  complete  the  road;  and  the  trustees,  for  the 
bondholders,  and  the  bondholders'  committee,  must  also  formally  assent  to  this 
order. 

§  1 528.  Moneys  having  been  advanced  iy  parties  in  interest  and  the  road  Jin* 
ishidy  the  court  will  direct  the  receiver  to  issue  debentures  for  such  sums. 

When  the  receiver  shall  fully  complete  the  road  in  such  a  manner  as  to  be 
accepted  by  the  state  of  Minnesota,  and  in  accordance  with  the  acts  of  con- 
gress and  of  the  state,  so  as  to  secure  to  the  company  the  lands  granted  by 
congress  and  the  state,  then  the  court  will  direct  the  receiver  to  issue  deben^ 
ures  for  all  sums  of  money  advanced  to  and  used  by  the  receiver  for  the  con- 
struction and  equipment  of  the  road,  which  debentures,  unless  the  court  shall 
hereafter  otherwise  order,  shall  be  a  first  lien  on  alt  the  lines  of  road  not  now 
completed,  and  on  all  lands  which  the  road  constructed  under  this  order  shall 
be  the  means  of  earning  and  acquiring.  The  order  must  also  contain  a  pro- 
vision by  which  any  bondholder,  at  any  time  before  the  issue  of  debentures,  or, 
if  the  court  shall  so  order,  at  any  time  before  the  sale  of  the  property  under 
the  decree,  may  place  himself  on  the  footing  of  those  bondholders  who  shall 
advance  the  money  to  the  receiver  under  this  order.  The  court  will  pass  an 
order  drawn  up  in  conformity  with  this  opinion. 

Ordered  accordingly. 

MILTENBERGER  v.  LOGANSPORT  RAILWAY  COMPANY. 
(16  Otto,  286-314     1882.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Indiana. 

Opinion  by  Mr.  Jus'ncE  Blatchford. 

Statement  of  FAcrrs. —  On  the  1st  of  August,  1870,  the  Logansport,  Craw- 
fordsville  &  Southwestern  Railway  Company,  an  Indiana  corporation,  executed 
to  the  Fidelity  Insurance,  Trust  &  Safe  Deposit  Company,  a  Pennsylvania  cor- 
poration, located  at  Philadelphia,  as  trustee,  a  mortgage  to  secure  the  payment 
of  bonds  to  the  amount  of  $1,500,000,  covering  the  railway  of  the  mortgagor 
from  Logansport  to  Rockville,  in  length  about  ninety-two  miles,  with  all  its 
franchises  and  property  used  in  or  connected  with  the  operation  of  said  rail- 
way, which  the  mortgagor  then  owned  or  might  thereafter  acquire.  The  bonds 
were  coupon  bonds,  payable  in  gold,  in  the  year  1900,  with  interest  at  eight 
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per  cent,  per  annum,  in  gold,  payable  quarterly,  on  the  1st  days  of  Novem- 
ber, February,  May  and  August.  The  mortgage  provided  that,  in  case  of  de- 
fault in  the  payment  of  the  principal  or  interest  of  any  of  the  bonds,  the 
mortgagor  would,  within  six  months  after  the  default  should  occur,  it  still  con- 
tinning,  surrender  to  the  trustee,  on  its  demand,  the  possession  of  the  mort- 
gaged property,  and  all  management  and  control  thereof ;  that  if  possession 
should  be  so  taken,  all  expenses  of  managing  and  operating  the  property 
should  be  paid  from  the  income,  and,  if  the  property  should  thereafter  be  sold, 
from  the  sale;  that  the  trustee,  having  taken  possession,  might  manage  and 
operate  the  road  and  property,  and  receive  all  the  income  and  apply  it  to  pay 
the  interest  in  default,  first  paying  all  expenses  of  management  and  all  charges 
on  the  property ;  but  that  the  trustee  should  not  demand  possession  until  re- 
quired in  writing  to  do  so  by  the  holders  of  at  least  one-half  of  all  the  said 
is^ue  of  bonds  then  unpaid  and  outstanding.  The  mortgage  also  provided 
that,  in  case  of  such  default  and  its  continuance,  the  trustee  might,  after  such 
entry,  or  other  entry,  or  without  entry,  sell  the  mortgaged  property  as  an  en- 
tirety, at  public  auction,  having  first  demanded  of  the  mortgagor  payment  of 
all  money  then  in  default,  and  convey  title  to  the  franchises  and  property 
to  the  purchaser,  and  first  pay  out  of  the  proceeds  of  sale  all  advances  or  lia- 
bilities of  the  trustee  in  operating  and  maintaining  the  railway  and  property, 
and  managing  its  business  and  affairs  while  in  possession,  and  then  apply  the 
proceeds  to  paying,  first,  the  interest  on  the  bonds,  and  then  the  principal^ 
such  payment  to  be  made  on  the  bonds  whether  they  should  have  become  due 
or  not  at  the  time  of  the  sale.  The  mortgage  also  provided  that  if  there 
should  be  a  default  continuing  for  six  months  after  demand  for  the  payment 
of  any  half-yearns  interest,  the  principal  of  the  bonds  should  immediately  be- 
come due,  and  the  trustee  might  so  declare  and  notify  the  mortgagor,  and,  oa 
the  written  request  of  the  holders  of  a  majority  of  the  bonds,  should  proceed 
to  collect  the  principal  and  interest  of  the  bonds  by  foreclosure  and  sale  of  the 
property  or  otherwise,  as  therein  provided.  Up  to  and  including  August  If 
1873,  the  Logansport  Company  paid  the  interest  on  the  bonds.  On  November 
1,  1873,  and  thereafter,  it  failed  to  pay  any  interest. 

On  the  1st  of  January,  1873,  the  Logansport  Company  executed  to  the 
Farmers'  Loan  &  Trust  Company,  a  New  York  corporation,  located  at  the  city 
of  New  York,  as  trustee,  a  mortgage  to  secure  the  payment  of  bonds  to  the 
amount  of  $500,000,  covering  the  entire  railroad  of  the  mortgagor,  with  all 
the  property  which  it  had  or  might  at  any  time  thereafter  acquire  in  the  same, 
extending  from  Logansport  to  Kockville,  about  ninety-two  miles  in  length, 
with  all  branch  roads  extending  from  said  main  line,  built  or  to  be  built,  with 
the  right  of  way,  and  all  the  property  used  for  operating  and  maintaining  said 
road  and  branches,  whether  then  owned  or  thereafter  to  be  acquired,  and  all 
the  corporate  franchises  of  the  mortgagor.  The  bonds  were  coupon  bonds, 
payable  in  gold,  in  the  year  1903,  with  interest  at  eight  per  cent,  per  annum, 
in  gold,  payable  semi-annually,  on  the  1st  days  of  July  and  January.  The 
mortgage  provided  that,  in  case  of  default  in  the  payment  of  any  principal 
or  interest,  the  mortgagor  should,  within  six  months  after  such  default,  the  de- 
fault continuing,  surrender  to  the  trustee,  on  its  demand,  the  possession  of  the 
mortgaged  property,  and  that  the  expense  of  managing  the  property  should,  if 
possession  should  be  taken,  be  paid  from  the  income,  and,  if  necessary,  from 
the  sale  of  such  personal  property  as  the  trustee  might  deem  proper.  The 
mortgage  also  contained  a  warrant  of  attorney,  by  which,  in  case  of  defaull 
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by  the  mortgagor  to  pay  any  principal  or  interest  for  six  months  after  the 
same  should  become  due,  it  authorized  any  attorney  or  solicitor  of  the  state  of 
Indiana,  after  notice  to  it  as  thereinafter  provided,  to  enter  its  appearance,  with- 
out process,  in  any  court  of  competent  jurisdiction,  to  any  bill  filed  by  the  trustee 
to  foreclose  and  sell  the  mortgaged  premises,  and,  if  requested  by  the  trustee, 
to  consent,  on  ^behalf  of  the  mortgagor,  that  a  receiver  be  appointed  forth- 
with, by  order  of  said  court,  to  take  possession  of  said  railway  or  any  part 
thereof,  and  of  all  or  any  of  the  mortgaged  property,  on  such  terms  as  the 
court  should  prescribe,  and  to  consent  that  a  decree  forthwith  pass  for  the  sale 
of  the  whole  or  any  part  of  the  mortgaged  property  without  appraisement, 
but  under  the  direction  of  the  court,  provided  that  the  trustee  should  not  de- 
mand a  surrender  of  possession,  or  file  a  bill  to  foreclose  and  sell,  unless  re- 
quested in  writing  by  the  holders  of  a  majority  in  interest  of  the  bonds  at  par. 
The  mortgage  also  provided  that,  in  case  of  default  in  the  payment  of  any 
interest  for  six  months  after  the  demand  of  payment  after  due,  the  whole  prin- 
cipal money  named  in  the  bonds  should  become  due,  and  that,  in  case  of  a  sale, 
the  proceeds  should  be  applied,  first,  to  paying  the  trustee  all  reasonable  ex- 
penses; second,  to  paying  the  principal  and  interest  of  the  bonds;  and,  third, 
to  paying  the  surplus  to  the  stockholders.  The  mortgage  declared  that  it  and 
its  lien  were  subordinate  to  the  mortgage  to  the  Fidelity  Company.  The  mort- 
gagor did  not  pay  any  of  the  interest  which  fell  due  January  1,  1874,  and  July 
1,  1874,  respectively. 

On  the  26th  of  August,  1874,  the  Farmers'  Loan  Company  filed,  in  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Indiana,  a  bill  for  the  fore- 
closure of  the  second  mortgage,  making  as  parties  the  mortgagor  and  the 
Fidelity  Company  and  certain  judgment  creditors  of  the  mortgagor.  The  bill 
set  forth  that  the  mortgage  to  the  Fidelity  Company  covered  the  same  property 
as  the  second  mortgage,  and  that  the  latter  was  subordinate  to  the  lien  of  the 
former.  It  alleged  facts  showing  that,  by  the  terms  of  the  second  mortgage, 
the  entire  indebtedness  secured  by  it  had  become  due;  that  a  majority^  in  inter- 
est of  the  holders  of  the  second  mortgage  bonds  had,  in  writing,  requested  the 
plaintiflf  to  foreclose!  the  mortgage,  and  it  had,  more  than  thirty  days  before 
filing  the  bill,  given  notice  to  the  mortgagor  of  its  purpose  to  file  the  same; 
that  the  mortgagor  was  insolvent  and  unable  to  pay  its  debts;  that  its  entire 
property  and  franchises  were  not  equal  in  value  to  the  amount  of  the  two  series^ 
of  bonds ;  that  its  earnings,  after  paying  current  expenses  and  necessary  repairs, 
were  inadequate  to  the  payment  of  interest  on  the  two  series  of  bonds;  that  the 
only  possibility  that  it  would  in  the  future  be  able  to  pay  the  interest  on  the 
mortgage  debt  depended  on  its,  or  some  person's,  as  its  representative,  being  pe^ 
mitted  to  operate  the  road  untrammeled  by  the  embarrassments  under  which 
it  labored ;  that  it  had  a  large  floating  debt,  partly  in  judgment;  and  that  exe- 
cutions had  been  levied  on  the  property  covered  by  the  second  mortgage  and 
used  by  it  in  the  operation  of  the  road,  and  such  property  had  been  carried  oflf 
by  the  ofiicers  of  the  law,  whereby  the  operations  of  the  road  had  been  crip- 
pled, and  the  expense  of  its  management  increased,  whilst  its  revenues  were 
diminished.  The  bill  prayed  a  foreclosure  of  the  rights  of  the  mortgagor  and 
of  the  judgment  creditors,  and  a  sale  of  the  mortgaged  property,  and  the  ap- 
plication of  the  proceeds  to  the  payment  of  the  plaintiffs  claims  according  to 
law.  It  also  prayed  the  appointment  of  a  receiver  to  take  into  his  custody  and 
control  the  mortgaged  property  during  the  pendency  of  the  suit,  to  operate  the 
railroad,  receive  its  revenues,  pay  its  expenses,  make  repairs,  and  manage  its 
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entire  business,  and  any  surplus  revenues,  after  paying  said  expenses,  to  bring 
into  court  and  pay  out,  under  the  order  of  the  court,  ^^  to  such  persons  or  cor- 
porations as  shall  be  adjudged  by  the  court  to  be  entitled  thereto." 

On  the  day  the  bill  was  filed  the  Logansport  Company  put  in  an  answer  ad- 
mitting all  the  material  allegations  of  the  bill,  and  that  the  plaintiff  was  entitled 
to  the  relief  demanded.  On  the  same  day,  on  the  bill  and  said  answer,  the 
court  made  an  order  that  the  Fidelity  Company  appear,  and  plead,  answer  or 
demur  to  the  bill  on  or  before  the  first  Monday  of  November  then  next,  and 
that  a  copy  of  said  order  be  served  on  it  not  less  than  thirty  days  prior  to  that 
day,  and  directing  that  Spencer  D.  Schuyler  be  appointed  receiver,  on  filing  a 
bond,  to  take  into  bis  custody  and  control  the  mortgaged  property,  and  all  the 
property  of  the  mortgagor  of  every  kind  and  wherever  situate,  and  empower- 
ing him  to  operate  and  manage  said  road,  receive  its  revenues,  pay  its  operating 
expenses,  make  repairs,  and  manage  its  entire  business,  and  to  pay  the  arrears 
due  for  operating  expenses  for  a  period  in  the  past  not  exceeding  ninety  days, 
and  to  pay  into  the  court  alt  revenue  over  operating  expenses.  On  the  29th  of 
Augast,  1874,  a  copy  of  said  order  was  served  on  the  Fidelity  Company,  by 
being  given  to  its  president,  and  proof  of  such  service  was  filed  on  the  3Ut  of 
August,  1874.  The  receiver,  having  filed  his  bond  and  entered  on  his  duties, 
the  court,  on  his  petition,  made  an  order,  on  the  23d  of  September,  1874,  giving 
him  leave  to  sell  an  unserviceable  car  and  buy  a  new  one,  provided  that,  in  the 
porchase,  no  lien  should  arise,  for  the  money  expended,  against  the  interest  of 
the  first  mortgage  creditors. 

On  the  9th  of  September,  1874,  the  receiver  filed  a  petition  representing  that 
the  rolling  stock  of  the  road  was  insufficient  to  meet  the  demands  of  business 
on  the  same;  that  the  line  of  the  road  was  about  eighty-seven  miles  long;  that 
the  oompany  owned  only  six  locomotive  engines,  on  one  of  which  was  a  lien 
for  its  full  value,  and  was  paying  a  rental  of  $200  a  month  for  another;  that 
it  would  be  for  the  interest  of  the  trust  for  him  to  purchase  four  more  loco- 
motive engines,  and  to  make  an  adjustment  in  regard  to  the  one  hired  and  the 
one  on  which  there  was  a  lien;  that  the  company  owned  only  two  first-class 
passenger  cars  and  one  second-class,  and  had  in  use  one  passenger  car  on  lease; 
that  it  owned  but  one  baggage  car  and  had  one  on  lease ;  that  it  needed  four 
more  passenger  cars;  that  one  of  its  main  branches  of  business  was  transport- 
ing coal,  and  its  rolling  stock  suitable  to  be  used  in  transporting  coal  was  inad- 
equate to  meet  the  then  demands  of  said  business;  that  it  owned  only  twenty 
coal  cars  free  from  lien,  and  about  one  hundred  and  thirty  on  which  there  was 
a  lien  to  their  full  value;  that  he  ought  to  be  authorized  to  make  an  adjust- 
ment respecting  the  latter  and  to  purchase  not  over  one  hundred  additional 
coal  cars;  that  the  business  of  the  road  was  greatly  crippled  for  the  want  of 
such  additional  rolling  stock;  that  the  company  was  indebted  to  other  and 
connecting  lines  of  road  in  about  $10,000,  for  materials  and  repairs,  and  for 
ticket  and  freight  balances;  that  a  part  of  said  indebtedness  was  incurred 
more  than  ninety  days  prior  to  the  order  of  the  court  appointing  him  receiver 
and  making  provision  for  the  payment  of  certain  claims,  but  the  payment  of 
that  class  of  claims  was  indispensable  to  the  business  of  the  road,  and  it  would 
suffer  great  detriment  unless  he  was  authorized  to  provide  for  them  at  once; 
that  about  five  miles  of  the  road  between  Clymer s  Station  and  Logansport, 
including  a  bridge  across  the  Wabash  river  at  Logansport,  had  never  been 
built ;  that  the  city  of  Logansport  had  recently  appropriated  $80,000  to  aid 
the  railroad  company  to  build  said  track  and  bridge,  which  appropriation  had 
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been  placed  in  the  hands  of  «  trustee,  to  be  appropriated  as  the  work  pro^ 
gressed ;  and  that,  as  the  completion  of  said  work  would  very  largely  increase 
the  value  of  the  property  under  his  control,  and  materially  aid  the  present  and 
future  business  of  the  road,  he  asked  for  leave  to  expend  such  sums  of  money 
as  might  be  necessary  to  complete  the  railway  between  the  points  named. 

On  the  30th  of  September,  1874,  the  receiver  presented  to  the  court  a  sup- 
plemental petition,  setting  forth  that  the  $80,000  for  building  the  five  miles  of 
yoad  was  raised ;  that  the  bridge  would  cost  about  $30,000 ;  that  the  Detroit, 
Eel  River  &  Illinois  Railroad  Company,  with  which  the  receiver's  road  would 
form  an  advantageous  connection  by  the  building  of  the  bridge  and  the  five 
miles  of  road,  agreed  to  give  to  the  Logansport  Company  the  one-half  of  the 
$30,000,  so  that  that  company  would  be  the  sole  owner  of  the  bridge  on  paying 
one-half  of  the  cost  of  its  construction;  that  five  acres  of  valuable  land  at 
liOgansport  had  been  given  to  the  Logansport  Company  on  condition  that  the 
five  miles  of  road  should  be  built,  said  land  being  worth  $2,500  and  suitably 
located  for  a  yard  and  shops  of  tho  company;  that  the  total  cost  of  the  five 
miles  of  road  and  the  bri<)ge  would  not  exceed  $30,000  above  the  amounts 
given  by  the  city  of  Logansport  and  the  Detroit  Company;  that  the  necessary 
expenditure  could  be  met  by  anticipating  the  earnings  of  tbe  railway  for  a 
comparatively  short  time;  that  the  increased  business  that  would  accrue  to  the 
railway  by  the  connections  made  by  completing  said  five  miles  of  road  would 
soon  reimburse  all  moneys  expended  in  constructing  the  same;  that  the  build- 
ing of  the  five  miles  and  the  bridge  wou^d  be  greatly  to  tbe  advantage  of  tbe 
bondholders  of  the  company  and  would  add  a  large  amount  to  their  security, 
because  tbe  five  miles  and  the  bridge,  when  completed,  would  become  part  and 
parcel  of  the  property  and  covered  by  its  mortgages;  that  the  road,  without 
the  completion  of  said  five  miles,  had  no  terminus  connecting  it  with  other 
lines,  but  ended  at  a  point  where  there  was  no  business  of  importance;  and 
that  said  five  miles  was  a  part  of  the  original  line  of  the  railway  and  covered 
by  both  mortgages. 

On  the  3d  of  October,  1874,  the  court,  on  the  said  two  petitions,  made  an 
order  empowering  the  receiver  to  buy  four  new  locomotive  engines,  four  new 
passenger  cars,  and  one  hundred  new  coal  cars,  and  to  make  an  adjustment 
respecting  tbe  liens  on,  and  rentals  of,  rolling  stock,  and  to  pay  the  indebted- 
ness to  other  connecting  lines  for  the  purposes  set  forth  in  said  petition,  not 
exceeding  $10,000,  notwithstanding  said  limitation  of  ninety  days,  and  to  ex- 
pend $30,000  in  addition  to  said  gifts  and  advances,  to  complete  said  five  miles 
of  road  and  said  bridge,  and  to  enter  into  the  contracts  required  therefor. 
The  order  provided  that,  as  to  all  the  moneys  that  might  be  expended,  and  all 
liabilities  incurred  by  the  receiver  in  carrying  out  the  provisions  of  the  order, 
the  earnings  of  the  road  were  charged  "  as  with  a  first  lien  prior  to  all  incum- 
brances upon  said  road." 

On  the  3d  of  November,  1874,  the  Fidelity  Company  filed  an  answer  to  the 
bill,  setting  up  the  mortgage  to  it  and  its  priority  to  the  second  mortgage.  It 
admitted  that  the  earnings  of  the  road  had  been  inadequate  to  pay  current 
expenses  and  necessary  repairs  and  the  interest  on  the  two  series  of  bonds.  It 
denied  that  the  appointment  of  a  manager  or  receiver  to  operate  the  road 
would  enable  the  company  to  pay  the  interest  on  its  mortgage  indebtedness^ 
and  alleged  that  to  appoint  a  manager  or  receiver  of  the  road,  with  authority 
to  incur  expense  and  create  fresh  indebtedness,  for  which  the  road  or  its  earn- 
ings could  in  any  way  be  made  responsible,  would  only  perpetuate  its  past  con* 
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ditlon  of  ehibarrassment  and  be  anjust  to  the  respondent  and  the  holders  of 
the  first  mortgage  bonds;  that  the  first  mortgage  could  not  rightfally,  and 
ought  not  to  be,  aEfected,  or  its  lien  impaired,  by  any  proceedings  on  the  second 
mortgage;  that  any  decree  that  might  be  made  on  the  bill  should  be  made  ex« 
pressly  subject  to  the  first  mortgage;  and  that  do  order  onght  to  be  made  in 
the  cause  that  might  or  could  lessen  the  paramount  lien  of  the  first  mortgage 
on  the  property  and  franchises  of  the  company,  or  impair  the  right  of  the 
holders  of  the  first  mortgage  bonds  to  proceed  against  the  company  when 
entitled  so  to  do  under  the  mortgage. 

No  further  proceedings  in  court,  of  any  materiality,  appear  to  have  taken 
place  for  eleven  months.  On  the  4th  of  October,  1875,  the  receiver  filed  a 
report  and  statement,  showing  that  he  had  constructed  six  miles  of  new  road 
from  Clymer  Station  to  Logansport,  including  the  bridge,  and  had  the  same  in 
running  operation  as  a  part  of  the  main  line;  that  the  cost  had  been  $104,651, 
of  which  he  had  paid  and  was  to  pay  $29,015.64;  and  that  he  had  purchased 
rolling  stock,  under  said  order  of  the  court,  for  $110,260.43,  on  which  there 
was  unpaid  $79,536.68.  On  the  same  day  he  filed  a  petition,  showing  that 
there  was  due  from  his  trust  $232,000,—  being  $80,000  on  rolling  stock,  $30,00a 
on  the  five  miles  of  road  and  the  bridge,  $25,000  for  taxes,  $25,000  for  rights  of 
way,  $43,000  for  back  pay  and  supplies  in  operating  the  road,  $20,000  for  rental 
due  to  the  Evansville  &  Crawfordsville  Railroad  Company  for  that  portion  of 
the  line  extending  from  Rockville  to  Terre  Haute,  twenty-three  miles,  and 
$0,000  to  the  Missouri  Car  and  Fo«ndry  Company,  on  rolling  stock  and  in 
operating  the  road;  and  that  $90,000  was  required  to  place  the  road  in  proper 
running  order.  The  petition  prayed  for  authority  to  borrow  $322,000  for  said 
purposes,  on  receiver's  certificates,  made  a  first  lien  on  the  property,  as  for  the 
best  interests  of  the  trust  property.  It  set  forth  the  grounds  for  asking  such 
authority.  As  bearing  on  the  interests  of  the  first  mortgage  bondholders,  it 
contained  the  following  statement:  ^^Tiie  receiver  went  to  Xew  York  city  in 
May  last,  to  consult  with  the  first  mortgage  bondholders,  with  the  view  of 
their  takmg  some  steps  for  the  financial  relief  of  the  road.  While  there  he 
met  with  parties  holding  and  representing  large  numbers  of  the  bonds  in  Boston^ 
New  York,  Baltimore,  Philadelphia,  and  other  cities  and  their  vicinities,  and^ 
as  a  result  of  his  consultations  with  them,  a  meeting  was  advertised  and  held 
at  the  Fifth  Avenue  Hotel,  in  New  York  city,  on  May  24th.  At  that  meeting  a 
committee  was  appointed  to  examine  the  road  and  ascertain  its  condition,  its 
original  cost,  its  present  liabilities,  and  what  amount  would  be  necessary  to 
place  it  in  working  order,  etc.,  and  to  report  at  a  subsequent  meeting  to  be 
oalled  by  the  chairman.  That  committee  afterwards  inspected  the  road,  and,  at 
a  meeting  held  in  New  York  city,  September  3d,  made  their  report  To  that 
meeting  the  original  holders  of  the  first  mortgage  bonds  were  each  invited  by 
timely  notice,  naming  the  time  and  place  of  the  meeting,  to  hear  the  report  of  the 
committee  and  to  take  part  in  the  deliberations  of  the  meeting.  A  large  represen- 
tation of  the  first  mortgage  bondholders  was  present  A  letter  from  the  Hon* 
John  Baird,  chairman  of  the  meeting,  to  the  receiver,  states  that  from  $800,000 
to  $1,000,000  were  represented.  A  copy  of  the  minutes  of  that  meeting,  duly 
certified  by  its  president  and  secretary,  together  with  a  copy  of  the  report  of 
the  committee  previously  appointed,  is  filed  herewith.  By  reference  to  the  re- 
port of  that  committee  the  court  will  observe  that  three  propositions  were  sug- 
gested to  the  bondholders,  viss.:  1st  Foreclosure  of  first  mortgage  and  sale  of 
tiie  road.    2d.  An  assessment  of  not  less  than  twenty  per  cent  upon  the  par 
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value  of  the  bonds  held  by  them  to  pay  off  debts  and  repair  the  road.  8d.  To 
devise  some  means  for  borrowing  not  less  than  $300,000.  These  propositions 
were  all  fully  discussed,  and  the  discussioQs  resulted  in  the  passage  of  a  resolu- 
tion directing  the  receiver  to  obtain  from  the  court  authority  to  borrow,  upon 
receiver's  certificates,  the  sum  of  $322,000.  The  receiver  was  present  and 
heard  the  discussions,  and  but  repeats  what  was  there  many  times  positively 
asserted, —  that  it  would  be  impossible  to  collect,  in  time  for  the  pressing  neces- 
sities of  the  hour,  an  assessment  of  the  requisite  amount  of  money  from  the 
bondholders.  Many  of  ths  bonds  are  held  in  small  amounts  by  people  of  lim- 
ited means,  who  must  have  a  lengthy  previous  notice  of  an  assessment  to  be 
able  to  meet  it,  if  at  all.  He  would  show  to  the  court  that,  as  he  has  observed 
the  condition  of  the  bondholders,  he  believes  that  an  immediate  foreclosure  of 
the  first  mortgage  bonds,  or  any  other  steps  requiring  the  early  payment  of  any 
considerable  sum  by  the  holders  of  bonds,  would  result  in  the  complete  destruc- 
tion of  their  interests,  whereas,  if  the  court  will  make  STNne  present  provision 
for  these  pressing  necessities,  their  interests  will  be  preserved  to  them."  There- 
upon the  court,  on  the  same  day,  made  an  order  setting  forth  that  It  appeared 
to  its  satisfaction  that,  under  its  orders,  the  receiver  had  purchased  for  the  use 
of  the  road,  and  then  bad  in  use  on  it,  as  part  of  its  property,  rolling  stock  on 
which  there  was  due  $79,536.68,  and  that  there  was  danger  of  losing  the  prop- 
erty by  reason  of  the  forfeiture  of  the  contract  under  which  the  same  had  been 
purchased,  unless  provision  was  made  for  the  payment  of  that  sum,  and  that 
under  its  orders  he  had  incurred  liabilities  in  constructing  and  completing  the 
five  miles  of  road  and  the  bridge  to  the  amount  of  $29,015.64,  and  that  said 
part  of  the  road  was  a  part  of  the  line  of  the  road  and  contributed  materially 
to  its  value,  and  that  there  were  the  said  amounts  due  for  taxes  and  rights  of 
way  and  back  pay  and  supplies,  making  in  all  $201,552.32;  and  that  it  appeared 
that  those  several  sums  could  not  at  that  time  be  paid  or  provided  for  out  of 
the  current  receipts  of  the  road,  and  then  authorizing  the  receiver  to  raise 
money  for  that  purpose  by  issuing  and  negotiating  receiver's  certificates,  due 
in  one  year  from  that  date,  bearing  interest  not  to  exceed  eight  per  cent,  per 
annum,  and  payable  out  of  the  income  of  said  road  to  bearer  or  order,  *^  which 
certificates  are  to  be  provided  for  by  this  court  in  its  final  order  in  said  cause, 
unless  paid  by  the  receiver  out  of  the  income  of  said  road  as  aforesaid."  The 
order  further  set  forth  that,  it  appearing  to  the  court  that  there  were  other 
liabilities  which  had  accrued  'Mn  connection  with  the  operating  of  said  road," 
bding  the  $20,000  due  for  rental  to  the  Evansville  Company,  and  the  $9,000  due 
for  rental  to  the  Missouri  Car  Company,  and  that  $90,000  was  required  to  place 
the  road  in  proper  running  order,  and  the  same  could  not  be  provided  for  out 
of  its  income,  it  was  therefore  further  ordered  that  in  case  the  plaintiff  and 
the  Fidelity  Company,  on  due  notice  given  to  them  of  such  application  by  the 
receiver,  should  tile  a  memorandum  therein  consenting  to  that  part  of  the 
order,  or  stating  that  they  had  no  objections  thereto,  the  receiver  should  be 
authorized  to  issue  receiver's  certificates  and  negotiate  and  sell  them  to  raise 
money  to  pay  said  indebtedness  and  make  said  improvements,  such  certificates 
to  bo  of  like  tenor  and  date  and  to  be  provided  for  in  the  same  manner  as  those 
first  authorized,  and  not  to  be  sold  or  used  at  less  than  their  par  value.  No 
certificates  were  ever  issued  under  the  second  branch  of  this  order. 

On  the  27th  of  November,  1875,  the  court,  on  the  petition  of  the  appellants 
in  this  appeal,  filed  on  the  part  of  themselves  and  all  other  holders  of  the  first 
mortgage  bonds,  made  the  appellants  parties  defendant  to  said  suit,  and  gave 
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them  leave  to  file  an  answer  and  a  cross-bill.  On  the  same  day  their  answer 
was  filed.  It  contained  substantially  the  same  allegations  and  denials  as  the 
answer  of  the  Fidelity  Company,  and,  in  addition,  admitted  that  the  mort* 
gagor  was  insolvent  and  unable  to  pay  its  debts,  and  that  its  entire  prop)ert7 
and  franchises  were  not  equal  in  value  to  the  amount  of  the  two  series  of  bonds, 
and  that  the  appointment  of  a  manager  or  receiver  to  operate  and  run  the  road 
was  necessary. 

On  the  same  day  the  appellants  filed  a  cross-bill,  on  their  own  behalf  and  on 
behalf  of  all  holders  of  the  first  mortgage  bonds  who  should  chooi^e  to  join  in 
the  prosecution  of  the  suit,  making  as  defendants  the  Logansport  Company, 
the  Farmers'  Loan  Company,  the  Fidelity  Company,  and  sundry  judgment 
creditors.  The  cross-bill  set  forth  the  filing  and  the  contents  of  the  original 
bill  and  the  proceedings  in  the  original  suit,  including  the  petitions  of  Septem- 
ber 9,  23  and  30,  1874,  the  order  of  October  3,  1874,  the  report  of  October  4, 
1875,  and  the  petition  and  the  order  of  the  same  date.  It  set  forth  the  first 
mortgage,  and  averred  that,  before  August  26, 1874,  the  mortgagor  built  a  line 
of  road  from  Rockville  to  Clymer^s  Station,  a  point  between  five  and  six  miles 
southwesterly  from  Logansport,  being  a  portion  of  the  line  contemplated  by 
its  charter  and  by  said  first  mortgage,  and  acquired  certain  property  which  it 
used  in  constructing  said  road  and  in  connection  with  operating  it,  and  certain 
other  property  intended  for  the  purpose  of  building  the  remainder  of  the  road 
from  Clymer's  Station  to  Logansport,  all  of  which  were  within  the  terms,  and 
covered  by  the  lien,  of  the  first  mortgage;  that,  since  the  appointment  of  said 
Schuyler  as  receiver,  he  had  built  and  completed  said  line  of  road  from  Cly- 
mer's Station  to  Lo;^ansport,  and  said  bridge,  and  had  acquired  a  large  amount 
of  personal  property  connected  therewith,  including  certain  lands  intended  to 
be  used  for  machine-shops  at  Logansport,  and  certain  rolling  stock  and  other 
property  for  use  on  said  railroad,  and  had,  in  so  doing,  used  much  of  the  prop- 
erty subject  to  the  lien  of  the  first  mortgage;  and  that  all  of  said  property 
acquired  by  the  mortgagor,  and  that  so  acquired  by  the  receiver,  and  the  road 
built  by  him,  were  equitably  subject  to  the  lien  of  the  first  mortgage.  The 
cross-bill  set  forth  the  failure  of  the  mortgagor  to  pay  the  interest  on  the  first 
mortgage  bonds  on  and  after  November  1,  1873,  and  averred  that  on  and 
always  after  October  20,  1873,  it  was  insolvent;  that  its  entire  property  had 
not  been  and  was  not  of  sufficient  value  to  pay  the  first  series  of  bonds;  and 
that  its  income  had  not  been  and  was  not  more  than  sufficient  to  pay  its  neces- 
sary expenses  incurred  in  operating  and  managing  its  property,  and  making 
Becessary  and  proper  repairs.  The  cross-bill  also  set  forth  that  a  meeting  of 
the  bondholders  was  held  May  24, 1875,  at  which  the  holders  of  a  considerable 
number  of  the  bonds  of  both  series  were  present,  and  a  committee  was  ap- 
pointed to  examine  the  road  and  ascertain  its  condition,  original  cost  and  pres- 
ent liabilities,  and  the  amount  which  would  ba  necessary  to  place  it  in  working 
order,  and  to  report  at  a  subsequent  meeting;  and  that,  on  the  3d  of  September, 
1875,  said  committee  reported  to  an  adjourned  meeting  its  views  respecting  the 
property,  to  the  effect  that  repairs  and  other  expenditures  to  put  the  road  in 
fair  condition  for  use  were  needed,  to  the  amount  of  several  hundred  thousand 
dollars;  that  additional  rolling  stock,  to  the  amount  of  $168,000,  was  needed 
for  the  efficient  conduct  of  its  business;  that  liens  to  the  amount  of  $322,000, 
tx^ing  the  items  above  mentioned,  superior  in  dignity  to  the  bonded  debt,  ex- 
isted; that  there  were  claims  against  the  road  and  the  receiver  aggregating 
$25,000;  that  the  income  of  the  road  over  actual  operating  expenses  and  repairs 
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for  1874,  was  about  $20,000;  and  that  there  had  been  a  deficit  of  $79,800.87 
daring  the  same  time,  by  reason  of  what  were  called  extraordinary  expenses, 
and,  during  tbe  six  months  next  preceding  July  1,  1875,  a  like  deficit  of 
$43,883.50,  and  an  income  of  $3,000,  after  deducting  what  were  called  extraor* 
dinary  expenses.  The  cross-bill  averred  that  said  statistics  and  statements 
were  substantially  correct,  but  it  denied  that  there  were  any  prior  liens  to  the 
lien  of  the  first  mortgage.  It  averred  that  the  committee,  in  substance^ 
recommended  that  the  first  mortgage  should  not  be  foreclosed,  and  that 
the  receiver  should  apply  to  the  court  for  leave  to  borrow  $322,000,  payable 
in  one  year,  to  relieve  the  road  from  its  present  necessities,  and  said  snm 
should  be  made  a  first  lien  upon  said  property,  prior  to  the  lien  of  either 
mortgage;  that  said  report  was  made  at  the  instance  of  said  Schuyler, 
and  of  the  holders  of  the  second  mortgage  bonds;  that  the  holders  of 
first  mortgage  bonds,  including  the  plaintiffs,  to  the  amount  of  $148,700^ 
bad  not  consented  to  said  schema  for  borrowing  money,  and  bad  joined 
in  the  cross-bill ;  that  the  plaintiffs  desired,  and  bad  for  more  than  a  year 
last  past  desired  and  sought,  to  have  the  first  mortgage'  foreclosed  and  the 
property  sold;  that  they  elected  that  the  principal  and  interest  should  be  doe; 
that  the  Fidelity  Company  had  refused,  after  request,  to  take  measures  to  fore* 
e!ose  the  first  mortgage;  that,  under  pretense  of  improving  the  property  and 
increasing  its  value  and  earnings  and  acquiring  additional  property,  the  entire 
property  was  being  destroyed,  and  liens  were  being  attempted  to  be  created  to 
take  precedence  of  the  first  mortgage  lien ;  that  the  Fidelity  Company  refused 
to  take  any  means  to  preserve  the  property;  that  no  material  part  of  the  sum 
of  $201,552.32,  which  the  said  receiver  had  been  authorized  to  borrow,  could 
be  paid  from  the  income  of  the  road,  and  it  was  not  probable  the  interest  oa 
it  could  be  paid  from  said  income;  that  the  borrowing  of  it  for  one  year  was 
not  in  the  interest  of  the  first  mortgage  bondholders,  and  it  ought  not  to  be 
made  a  first  lien  upon  the  property;  and  that  said  Schuyler  did  not  own  any 
of  the  first  mortgage  bonds,  but  was  interested  only  in  the  second  mortgage 
bonds  and  the  stock,  and,  for  various  reasons  assigned,  was  not  a  proper  per- 
son to  have  charge  of  the  property.  The  cross-bill  prayed  for  the  sale  of  the 
mortgaged  property  to  pay  the  first  mortgage  bonds,  and  for  the  appoint- 
xnent  of  a  receiver  to  take  possession  of  the  property  and  operate  the  road, 
and  for  the  removal  of  Schuyler  as  receiver. 

On  the  18th  of  December,  1875,  the  plaintiffs  in  the  eross-bill  moved  for  a 
receiver  thereunder  and  for  the  discharge  of  Schuyler  as  receiver.  A  reference 
to  a  master  was  ordered  to  take  evidence  on  the  subject.  Nothing  further  of 
importance  appears  to  have  been  done  in  the  suit  until  the  1st  of  May,  1876, 
when  the  Fidelity  Company  filed  an  answer  to  the  cross-bill,  averring  that  it 
had  declined  to  take  proceedings  to  foreclose  the  first  mortgage  because  it  had 
not  been  requested  to  do  so  by  the  holders  of  a  majority  of  the  first  mortgage 
bonds,  and  that  their  true  interests  would  be  best  subserved  by  an  early  fore- 
closure of  said  mortgage.  On  the  same  day  the  Farmers'  Loan  Company  and 
the  mortgagor  filed  separate  answers  to  the  cross-bill.  These  answers  denied 
all  allegations  made  against  Schuyler  in  the  cross- bill,  and  alleged  that  all  im- 
provements had  been  made  in  good  faith,  for  the  benefit  of  the  property,  and 
had  added  largely  to  its  value. 

On  tbe  3d  of  May,  1876,  the  original  suit  and  the  cross-suit  were  brought  to 
a  hearing  together  on  the  bills  and  the  answers  therein  and  certain  stipulation^ 
and  one  decree  was  made  in  both  suits,  on  the  17th  of  May,  1876,  consolidate 
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ing  the  sails,  adjudging  what  was  dae  on  each  mortgage,  and  declaring  that 
the  properties  covered  by  the  two  mortgages  were  one  and  the  same,  and  that 
the  lien  created  by  them  respectively  covered  all  the  property  held  by  the 
mortgagor  at  the  time  of  the  bringing  of  the  original  suit  and  all  subsequent 
additions  made  thereto.  The  docree  described  said  property  as  being  the  rail* 
road  from  Logansport  to  Bockville,  ninety-two  miles,  with  all  branch  roads 
extending  from  said  line,  which  had  been  built  or  acquired  by  the  mortgagor, 
or  for  its  use,  with  all  its  franchises  and  property  which  had  been  acquired  for 
the  purpose  of  operating  said  road  and  its  branohes,  and  all  lejases,  oootraots 
and  agreements  made  with  the  mortgagor  or  for  its  use  and  benefit.  It  de- 
clared that  the  lien  of  the  first  mortgage  was  superior  to  that  of  the  second 
mortgage  upon  all  of  said  property.  It  provided  for  a  redemption  of  the  ^rst 
mortgage  lien  by  the  second  mortgagee,  and,  on  failure,  for  a  foreclosure  of  all 
its  rights  in  said  property  except  in  the  proceeds  of  a  sale.  It  provided  for 
the  presentation  before  a  master  of  claims  by  the  holders  of  first  mortga^ge 
bonds  and  coupons,  and  of  claims  to  an  interest  in  the  property,  and  of  claimf 
against  the  receiver  arising  out  of  his  actings  and  doings  as  such,  allowing  any 
parties  interested  in  the  funds  to  be  derived  from  a  sale  to  dispute  and  contest 
such  claims.  It  reserved  all  questions  concerning  priority  of  liens,  except  m 
between  persons  entitled  under  the  first  and  second  mortgages,  and  declared 
that  it  should  not  be  necessary  to  pass  on  said  claims  before  having  a  sale. 

On  the  25th  of  July,  1876,  the  court  appointed  Joseph  P.  Claybrook  joint 
receiver  with  Schuyler  in  the  original  suit,  without  prejudice  to  the  right  of 
the  plaintiffs  in  the  cross-bill  and  of  the  Fidelity  Company  to  claim  that  the 
receivership  of  Schuyler  was  not  in  their  interest  and  by  their  consent,  as  fully 
as  they  might  have  done  if  no  such  joint  receiver  had  been  appointed,  and  the 
order  declared  that  it  should  not  be  held  to  entitle  the  first  mortgage  bond- 
holders, or  their  trustee,  to  any  of  the  income  of  the  property  which  might  be 
realized  by  the  receivers,  until  said  Claybrook  should  qualify  as  receiver,  or 
until  Schuyler  should  requalify,  which  he  was  ordered  to  do  by  a  day  named. 
Claybrook  qualified  on  the  11th  of  August,  1876,  and  after  that  acted  as  sole 
receiver,  until  Schuyler  requalifiod  on  the  25th  of  August,  1876. 

Under  the  decree  of  May  17, 1876,  the  master  made  reports,  from  time  to 
time,  as  to  claims,  allowing  some  wholly  or  in  part  and  rejecting  some.  Va- 
rious questions  arise  on  this  appeal  in  respect  to  those  of  said  claims  whidbt 
were  allowed.  On  the  20th  of  October,  1876,  Claybrook  filed  a  report,  stating 
that,  as  receiver,  he  took  possession,  on  the  12th  of  August,  1876,  of  the  line 
of  railway  from  Logansport  to  Bockville,  ninety-two  and  eighty-seven  one- 
hundredths  miles,  and  a  line  of  railway  from  Rockville  to  Terre  Haute,  twenty- 
three  miles,  said  to  belong  to  the  Evansville  &  Crawfordsville  Railway 
Company,  and  four  and  ninety  one-hundredths  miles  of  side-tracks  at  stations 
between  Logansport  and  Rockville,  and  a  hand  railway,  one  and  three-fourths 
to  two  miles,  from  Sand  Creek  to  the  coal  mines,  and  certain  station  buildings 
and  other  property,  and  certain  rolling  stock,  some  owned  by  the  mortgagor 
and  some  leased  by  it. 

On  the  22d  of  November,  1876,  the  court  suspended  Schuyler  from  his  posi- 
tion as  receiver.  On  the  1st  of  December,  1876,  an  order  was  made,  on  the 
consent  of  Schuyler  and  the  plaintiffs  in  the  cross-suit,  vacating  said  order  of 
suspension  and  accepting  Schuyler's  resignation  as  receiver,  and  allowing  him 
$5(>0  for  services  and  expenses  as  joint  receiver,  and  $15,330.29  for  salary  as 
separate  receiver,  without  prejudice  to  the  rights  of  the  parties  to  contest  any 
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matter  connected  with  the  accounts  of  Schayler  as  receiver,  except  as  therein 
expressed,  or  any  claims  made  under  said  accounts  and  asserted  against  said 
trust  estate,  or  the  claim  that  the  receiver's  indebtedness  should  have  priority 
over  the  first  mortgage.  On  the  19th  of  February,  1877,  the  plaintiffs  in  the 
cross-suit  filed  a  paper  setting  forth  that  any  fund  derived  from  the  property 
covered  by  the  first  mortgage,  or  from  any  property  acquired  for  the  use  of 
said  railway,  which  was  or  should  be  subject  to  the  lien  of  said  mortgage, 
ought  not  to  be  charged  with  any  indebtedness  whatever,  whether  incurred  by 
the  mortgagor,  or  by  Schuyler,  as  receiver,  under  the  prayer  of  the  origmal 
bill;  also  objecting  to  certain  items  in  Schuyler's  account,  because  credited  or 
paid  out  without  the  authority  of  the  court,  or  upon  accounts  or  contracts  and 
debts  which  accrued  or  were  made  and  matured  more  than  three  months  before 
Schuyler  became  receiver,  or  because  for  indebtedness  which  Sdiuyler,  as  re- 
ceiver, had  not  lawful  authority  to  incur  or  pay,  or  because  for  his  personal 
indebtedness,  or  unnecessary  or  excessive;  also  alleging  that  the  receiver's  cer- 
tificates and  certain  notes  were  issued  improvidently  and  improperly  and 
without  the  authority  of  the  court.  Afterwards,  further  objections,  of  like 
tenor,  were  filed  to  other  items.  The  plaintiffs  in  the  cross-suit  also  filed  va- 
rious exceptions  to  the  reports  of  the  master  allowing  various  claims. 

On  the  22d  of  January,  1879,  after  a  hearing  as  to  the  claims,  on  the  reports, 
the  evidence  and  the  exceptions,  the  court  made  an  order  allowing  certam 
claims,  many  of  them  not  over  $5,000,  specifying  the  names  of  the  claimants 
and  the  amounts  allowed,  and  referring  back  the  claim  of  the  Evansville  Com- 
pany for  further  evidence,  and  a  report  based  on  certain  specified  rulings  then 
iuade.  The  order  also  contained  this  provision:  ''All  claims  allowed  by  the 
court,  by  this  order  of  this  day,  against  the  receiver,  are  adjudged  to  be  valid 
claims,  to  be  paid  out  of  the  funds  in  the  possession  of  the  court,  as  well  from 
the  income  of  the  road  as  from  the  proceeds  of  any  sale  hereafter  made,  and 
prior  in  equity  to  aiiy  claims  of  the  mortgagees  of  the  railroad,  the  court  re- 
serving to  the  mortgagees  the  right  to  object  to  any  order  hereafter  to  be 
made  in  distributing  the  whole  or  any  part  of  the  funds  which  may  be  in  court 
arising  from  the  income  of  the  railroad,  or  from  the  sale  of  the  same."  In  the 
order  the  plaintiffs  in  the  cross-suit  prayed  an  appeal  to  this  court. 

On  the  25th  of  June,  1879,  the  master  filed  a  special  report  as  to  the  claim 
of  the  Evansville  Company,  to  which,  two  days  afterwards,  the  plaintiffs  ia 
the  cross-suit  filed  exceptions.  On  the  3d  of  July,  1879,  the  court  allowed  the 
claim  at  $35,318.62,  in  preference  to  the  mortgage  liens.  On  the  same  day  it 
made  a  decree  for  the  sale,  as  an  entirety,  by  the  master,  of  the  road  from 
Logansport  to  Rockville,  together  with  all  the  branch  roads  of  the  mortgagor 
extending  from  said  main  line,  which  had  been  built  or  acquired  by  it  or  for  its 
use,  together  with  all  its  franchises  and  property  owned  by  it,  or  which  had 
been  acquired  for  the  purpose  of  operating  said  road,  together  with  all  con- 
tracts and  agreements  made  with  it  or  for  its  use  or  benefit,  giving  a  particular 
description  of  the  property  in  schedules.  The  decree  provided  that,  out  of  the 
net  proceeds  of  sale,  the  master  should  pay,  first,  the  costs  of  suit  and  the  al- 
lowances made  to  the  trustees  and  the  solicitors;  second,  the  taxes;  thirds  the 
claims  against  the  receivership  and  fund  in  court  allowed  by  the  order  of  Janu- 
ary 22,  1879,  and  the  claim  of  the  Evansville  Company  as  so  allowed,  and  all 
other  claims  against  said  receivership  and  fund  which  might  thereafter  be  al- 
lowed, and  which  might  remain  unpaid  after  the  funds  in  the  hands  of  the  re- 
ceiver, not  otherwise  disposed  of,  should  have  been  exhausted;  fourth^  the 
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surplus  to  be  applied,  first,  to  the  payment  of  the  first  mortgage  bonds  and 
coapons  pro  rata^  and  the  remainder,  if  any,  to  be  distributed  as  the  court 
might  thereafter  direct.  The  decree  contained  a  prayer  for  an  appeal  from  it 
to  this  court  by  the  plaintiflFs  in  the  cross-suit.    That  appeil  was  p3rfected. 

§  1529.  Appeals  in  open  court  requiring  no  citation.  Sufficient  designation 
of  parties. 

This  chronological  history  of  the  proceedings  in  the  case  is  given,  because  a 
full  understanding  of  those  proceedings  conduces  to  an  easy  solution  of  the 
questions  involved  in  the  appeal  herein.  The  appellees  insist  that  the  appeal 
should  be  dismissed  for  the  alleged  reason  that  the  parties  have  not  been  named 
as  either  appellants  or  appellees  on  the  docket  of  ttiis  court  or  in  the  transcript. 
But  the  order  of  January  22,  1879^  allows  the  claims,  specifying  the  persons  to 
whom  allowed  and  the  amounts,  and  the  body  of  the  order  states  that  the 
plaintiffs  in  the  cross-suit  pray  an  appeal  to  this  court;  and  the  decree  of 
July  3,  1879,  orders  the  payment  of  the  claims  allowed  by  the  order  of  Janu- 
ary 22,  1879,  and  contains  a  prayer  by  the  plaintiffs  in  the  cross-suit  for  an 
appeal  from  said  decree.  These  were  appeals  in  open  court  not  requiring  cita- 
tions,  and  the  order  and  the  decree  appealed  from  sufficiently  designated  all 
the  appellees  by  name,  and  the  appeals  were  appeals  from  the  whole  of  the 
order  and  the  whole  of  the  decree.  The  decision  in  The  Protector,  11  Wall.,  82, 
does  not  apply  to  a  case  of  this  kind. 

As  a  general  proposition,  applicable  to  the  whole  case,  the  appellants  insist 
that  the  mortgagee  under  the  second  mortgage  carriel  out  a  fraudulent  scheme 
to  obtain  a  priority  over  the  lien  of  the  fii*st  mortgage  for  the  claims  allowed, 
without  giving  the  mortgagee  under  the  first  mortgage  an  opportunity  to  resist 
it  until  after  the  orders  had  been  obtained  and  acted  on.  As  evidence  of  this, 
the  fact  is  urged  that  the  first  mortgagee  was  made  a  party  to  the  original 
foreclosure  suit  without  any  relief  being  asked  against  him.  It  is  conten.led 
that  the  first  mortgagee  was  not  a  proper  p:irty  to  the  bill.  The  appointment 
of  the  receiver  without  notice  to  the  first  mortgagee,  although  a  party  to  the 
suit,  is  commented  on,  coupled  with  the  fact  that  its  day  of  appearance  was 
fixed  as  being  on  or  before  the  first  Monday  of  November  then  next.  It  is 
further  suggested  that,  under  the  receivership  originally  created,  the  second 
mortgage  bondholders  alone  were  entitled  to  the  income  from  that  recji  vership, 
and  that  the  trust  fund  uuder  the  control  of  the  court  was  only  that  which 
the  second  mortgagee  could  put  there;  namely,  the  mortgagor's  right  to  an 
equity  of  redemption  as  against  the  second  mortgagee,  and  not  the  entire 
property. 

§  1530.  A  first  mortgagee  is  a  proper  party  to  a  bill  hy  a  second  mortgagee 
when  a  receiver  is  prayed  for. 

We  see  no  warrant  for  the  charge  of  fraud.  The  second  mortgagee,  in  fil- 
ing its  bill,  made  the  first  mortgagee  a  party,  though  admitting  the  priority  of 
the  lien  of  the  first  mortgage,  and  not  asking  any  direct  relief  against  the  first 
mortgagee,  evidently  because  a  receiver  was  prayed  for.  This  was  proper. 
Although  the  order  of  August  26,  1874,  appointing  the  receiver,  was  made 
without  notice  to  the  first  mortgagee,  it  was  served  on  the  first  mortgagee  three 
days  after  it  was  made;  and  its  broad  terms,  as  to  the  powers  conferred  on  the 
receiver,  called  upon  the  first  mortgagee  to  appear  in  the  suit  promptly,  to  pro- 
tect the  interests  of  the  first  mortgage  bondholders,  and  not  to  wait,  as  it  did, 
until  the  first  Monday  of  November  followini;.  It  was  n-cjuired  by  the  order 
to  appear  and  answer  ^^on  or  before"  that  day.    It  waiteil  until  that  diy  be- 
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fore  appearing  or  answering.  The  original  bill  evinced  no  intention  to  create 
a  receivership  for  the  sole  benefit  of  the  second  mortgage  bondholders.  On 
the  contrary,  it  asked  that  the  net  revenue  of  the  receivership  should  be  paid 
to  such  persons  or  corporations  as  should  be  adjudged  by  the  court  to  be  eu- 
titled  to  it.  This  was,  in  substance,  saying  to  the  first  mortgagee  that  it  too 
had  an  interest  in  the  receivership.  The  receiver's  petitions,  filed  September 
9th  and  September  80th  following,  respectively,  were  not  acted  on  till  October 
Scl,  after  the  first  mortgagee  bad  bad  ample  time  to  appear.  These  petitions 
showed  the  pressing  necessity  of  the  road.  The  authority  conferred  by  the 
order  of  October  8d  was  intended  to  benefit  the  res  in  the  hands  of  the  courts 
which  was  the  entire  mortgaged  property,  as  covered  by  both  mortgages,  and 
.Bot  merely  the  equity  of  redemption  of  the  mortgagor  as  against  the  second 
mortgagee. 

§  1 531.  Eeduaive  right  of  second  mortgagee  to  the  incovM  of  a  receivership 
4jLshed  f^r  hy  him. 

Whatever  may  be  the  rule  as  to  the  rents  and  profits  of  a  mortgaged  estate, 
\inder  a  receivership,  on  a  bill  filed  by  a  second  mortgagee,  where  the  first 
mortgagee  is  not  made  a  party  to  the  suit,  that  rule  has  not  been  applied  to 
such  a  receivership  where  the  first  mortgagee  was  made  a  party,  especially  on 
a  bill  such  as  that  in  this  ease.  The  authorities  limit  the  exolusive  right  of  the 
second  mortgagee  to  the  income  of  a  receivership  created  under  a  bill  filed  by 
him,  to  a  case  where  the  first  mortgagee  is  not  a  party  to  the  suit.  Howell  v, 
Kipley,  10  Paige  (K  T.),  43;  High  on  Receivers,  sec.  688.  It  is  further  to  be 
observed,  that,  the  mortgagor  having  defaulted  in  paying  its  interest  on  the 
.first  mortgage  bonds  on  the  1st  of  November,  1873,  the  first  mortgagee  was 
entitled,  by  the  terms  of  its  mortgage,  to  take  possession  of  the  mortgaged 
property  and  operate  the  road.  Moreover,  the  oross^bill  was  not  filed  for  more 
4^ban  a  year  after  the  receiver  had  been  appointed,  and  it  was,  in  judgment  of 
law  or  in  fact,  fully  known  all  the  time  to  the  firat  mortgage  bondholders  what 
was  being  done  by  the  receiver  in  creating  the  claims  now  sought  to  be  disr 
puted;  nor  was  it  filed  for  more  than  a  year  after  the  first  mortgagee  had 
■appeared  and  answered  in  the  original  suit.  It  was  at  all  times  competent  for 
the  first  mortgage  trustee,  as  a  party  to  that  suit,  to  have  asked  the  court  to  pro- 
tect the  interests  of  the  bondholders,  in  case  the  receiver  was  disr^arding  them; 
^nd  the  cross-bill  could  as  well  have  been  filed  earlier  as  later  by  the  plaintiffs 
in  it  or  by  other  bondholders.  On  these  views  the  charge  of  fraud,  made  bj 
the  appellants,  has  no  basis.  On  the  other  hand,  it  did  not  comport  with  the 
principles  of  equity  for  the  appellants  to  lie  by  and  see  the  court  and  the  re- 
ceiver dealing  with  the  property  in  the  manner  now  complained  of,  and  content 
themselves  with  merely  protesting  generally  and  disclaiming  all  interest  under 
the  receivership,  and  yet  assert,  as  they  did  in  the  cross-bill,  that  the  pieoe  of 
road  from  Glymer's  Station  to  Logansport,  and  the  bridge  and  the  land  and 
the  rolling  stock,  and  the  other  property  acquired  by  the  receiver,  and  now 
alleged  to  have  been  acquired  by  him  without  authority,  were  subject  to  the 
lien  of  the  first  mortgage,  and  now  claim  the  proceeds  of  all  that  property,  with- 
out paying  the  debts  incurred  for  acquiring  it  A  court  of  equity,  however  it 
might  act  on  the  question  of  original  authority  or  discretion,  if  presented  in 
season  and  under  circumstances  of  good  faith,  will  not  visit  upon  innocent  par- 
ties dealing  with  a  receiver  within  the  authority  of  its  orders,  consequences 
which  result  from  the  inequitable  negligence  and  supineness  of  a  party  to 
the  suit,  or  of  those  represented  by  him.     The  cross-bill  alleges  that  the 
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plaintiffs  in  it  had  desired  for  more  than  a  year  to  have  the  first  mortgage  fore- 
closed. 

The  original  bill  set  forth  ample  grounds  for  appointing  a  receiver  promptly. 
The  payment  of  interest  on  the  second  mortgage  bonds  ceased  January  1, 1874. 
That  mortgage  gave  a  warrant  of  attorney  for  the  appointment  of  a  receiver 
forthwith,  after  six  months'  default,— a  provision  not  in  the  first  mortgage. 

The  order  of  August  26,  1874,  is  questioned  by  the  appellants  because  it  em* 
powered  the  receiver  "  to  pay  the  arrears  due  for  operating  expenses  for  a  period 
in  the  past  not  exceeding  ninety  days."  They  also  object  to  the  order  of  Oc- 
tober 8, 1874,  because  it  authorized  the  receiver  to  purchase  rolling  stock  and 
to  adjust  the  liens  on  rolling  stock,  and  to  pay  indebtedness,  not  exceeding 
$10,000,  to  other  connecting  lines  of  road,  in  settlement  of  ticket  and  freight 
accounts  and  balances,  and  for  materials  and  repairs,  which  had  accrued  in  part 
more  than  ninety  days  before  August  26,  1874,  and  to  construct  the  piece  of 
road  from  Clymer's  Station  to  Logansport,  and  the  bridge  across  the  Wabash 
nver,  and  to  enter  into  contracts  necessary  therefor,  and  because  it  provided 
that,  as  to  all  moneys  that  might  be  expended,  and  all  liabilities  incurred  by 
the  receiver  in  carrying  out  the  provisions  of  the  order,  the  earnings  of  the 
road  were  charged  ^^as  with  a  first  lien  prior  to  all  incumbrances  upon  said 
road."  They  also  object  to  the  order  of  October  4,  1875,  because  it  provided 
that  the  certificates  which  might  be  issued  by  the  receiver  under  that  order 
were  to  be  provided  for  by  the  court  in  its  final  order  in  the  cau§e,  unless  paid 
by  the  receiver  out  of  the  income  of  the  road.  They  also  object  to  the  order 
of  January  22,  1879,  because  it  adjudged  all  claims  allowed  by  it  against  the 
receiver  to  be  valid  claims,  to  be  paid  out  of  the  funds  in  the  possession  of  the 
court,  as  well  from  the  income  of  the  road  as  from  the  proceeds  of  any  sale  to 
be  thereafter  made,  and  prior  in  equity  to  any  claims  of  the  mortgagees  of  the 
railroad.  They  also  object  to  the  decree  of  July  3,  1879,  because  it  directed 
the  master  to  pay  out  of  the  proceeds  of  the  sale  of  the  mortgaged  property  the 
several  claims  against  the  receivership  which  had  been  allowed  by  the  order  of 
January  22, 1879,  in  preference  to  the  amount  due  by  the  mortgagor  to  the 
holders  of  the  first  mortgage  bonds  and  coupons;  and  because  it  directed  the 
master  to  pay  the  claim  of  the  Evansville  Company,  and  all  other  claims  against 
the  receivership  which  might  thereafter  be  allowed,  and  which  might  remain 
unpaid  after  the  funds  in  the  hands  of  the  receiver,  not  otherwise  disposed  of, 
should  have  been  exhausted,  in  preference  to  the  amount  due  on  the  first  mort- 
gage indebtedness;  and  because  it  did  not  order  that  the  accounts  of  the 
receiver  should  be  adjusted  and  settled  before  the  master  should  pay  out  of  the 
proceeds  of  the  sale  of  the  property  any  of  the  amounts  allowed  as  debts 
against  the  receiver;  and  because  it  directed  a  sale  to  be  made  of  the  property 
covered  by  the  first  mortgage,  and  that  acquired  by  the  receiver,  under  the 
orders  of  the  court,  as  an  entire  property,  and  did  not  separate  the  two  classes 
of  property  or  the  funds  to  be  realized  from  them  respectively. 

§  1532*  The  power  of  a  court  to  create  through  a  receiver  claims  that  wiU 
take  precedence  of  the  lien  of  the  mortgage.     Cases  cited. 

The  question  of  the  power  of  a  court  to  create  claims  through  receivers  in  a 
suit  for  the  foreclosure  of  a  railroad  mortgage,  which  shall  take  precedence  of 
the  lien  of  the  mortgage,  was  considered  by  this  court  in  Wallace  v.  Loomis, 
97  U.  8.,  146.  There,  in  a  suit  for  the  foreclosure  of  the  first  mortgage  on  a 
railroad,  to  which  the  trustees  of  a  second  mortgage  were  parties,  the  court,  on 
notice,  appointed  receivers,  with  power  to  put  the  road  in  repair  and  operate  it, 
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and  complete  any  unfinished  portions,  and  procure  rolling  stock,  and  for  these 
purposes  to  raise  money  by  loan  to  an  amount  named  in  the  order,  and  to  issue 
their  certificates  of  indebtedness  therefor,  which  should  be  a  first  lien  on  the 
property,  payable  before  the  first  mortgage  bonds.  Wallace,  a  holder  of  sec- 
ond mortgage  bonds,  afterwards  became  a  party  to  the  suit.  The  final  decree 
declared  that  the  moneys  raised  by  loan,  or  advanced  by  the  receivers,  and 
expended  on  the  road,  pursuant  to  their  order  of  appointment,  were  a  lien 
paramount  to  the  first  mortgage,  and  it  directed  them  and  such  receivers'  cer- 
tificates or  other  indebtedness  as  might  thereafter  be  ordered  by  the  court  to 
be  paid,  to  be  paid  out  of.  the  proceeds  of  the  sale  of  the  road  before  paying 
any  of  the  first  mortgage  bonds  or  coupons.  On  an  appeal  by  Wallace,  this 
court,  by  Mr.  Justice  Bradley,  said:  "The  power  of  a  court  of  equity  to 
appoint  managing  receivers  of  such  property  as  a  railroad,  when  taken  under 
its  charge  as  a  trust  fund  for  the  payment  of  incumbrances,  and  to  authorize 
such  receivers  to  raise  money  necessary  for  the  preservation  and  management 
of  the  property,  and  make  the  same  chargeable  as  a  lien  thereon  for  its  repay- 
ment, cannot  at  this  day  be  seriously  disputed.  It  is  a  part  of  that  jurisdiction 
always  exercised  by  the  court,  by  which  it  is  its  duty  to  protect  and  preserve 
the  trust  funds  in  its  hands.  It  is,  undoubtedly,  a  power  to  be  exercised  with 
great  caution,  and,  if  possible,  with  the  consent  or  acquiescence  of  the  parties 
interested  in  the  fund."  Wallace  had  nat  become  a  party  to  the  suit  until  sev- 
eral months  after  the  order  complained  of  was  made.  Tiiis  court  sustained  the 
decree. 

The  principle  thus  recognized  covers  most  of  the  objections  here  urged.  The 
facts  set  forth  in  the  petitions  of  September  9  and  80, 187^,  on  which  the  order 
of  October  3,  1874,  was  based,  show  ample  reasons  for  making  that  order,  in 
respect  to  the  purchase  of  rolling  stock,  and  the  adjustment  of  liens  thereon, 
and  the  construction  of  the  Clymer  Division  and  the  bridge.  The  contents  of 
those  petitions  have  been  set  forth. 

§  1533.  Circumstances  under  which  a  receiver  niay  he  authorized  to  pay  pre- 
existing debts. 

In  respect  to  the  $10,000  due  other  and  connecting  lines  of  road  for  mate- 
rials and  repairs  and  for  ticket  and  freight  balances,  a  part  of  which,  it  was 
stated,  was  incurred  more  than  ninety  days  before  the  26th  of  August,  1874, 
the  first  petition  stated  that  payment  of  that  class  of  claims  was  indispensable 
to  the  business  of  the  road,  and  that,  unless  the  receiver  was  authorized  to  pro- 
vide for  them  at  once,  the  business  of  the  road  would  suffer  great  detriment. 
These  reasons  were  satisfactory  to  the  court.  In  the  examination  by  the  master 
of  the  accounts  of  the  receiver,  evidence  was  taken  as  to  the  payment  by  him 
of  items  due,  when  he  took  possession,  for  operating  expenses,  and  of  moneys 
due  other  and  connecting  lines  for  the  matters  named.  The  report  of  the 
master  shows  that  he  disallowed  several  items  in  the  receiver's  accounts,  claimed 
under  the  above  heads,  where  the  claims  were  made  on  the  ground  that  the 
creditors  threatened  not  to  furnish  any  more  supplies  on  credit  unless  they  were 
paid  the  arrears.  His  action,  sanctioned  by  the  court,  in  allowing  items  within 
the  scope  of  the  orders  of  the  court,  appears  to  have  been  careful,  discriminat- 
ing and  judicious,  so  far  as  the  facts  can  be  arrived  at  from  the  record.  It 
cannot  be  affirmed  that  no  items  which  accrued  before  the  appointment  of  a 
receiver  can  be  allowed  in  any  case.  Many  circumstances  may  exist  which 
may  make  it  necessary  and  indispensable  to  the  business  of  the  road  and  the 
preservation  of  the  property  for  the  receiver  to  pay  pre-existing  debts  of  cer- 
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tain  classes  out  of  the  earnings  of  the  receivership,  or  even  the  corpus  of  the 
property,  under  the  order  of  the  court,  with  a  priority  of  lien.  Yet  the  discre- 
tion to  do  so  should  be  exercised  with  very  great  care.  The  payment  of  such 
debts  slRndSj  prima  facie,  on  a  different  basis  from  the  payment  of  claims  aris- 
ing under  the  receivership,  while  it  may  be  brought  within  the  principle  of  the. 
latter  by  special  circumstances.  It  is  easy  to  see  that  the  payment  of  unpaid 
debts  for  openiting  expenses,  accrued  within  ninety  days,  due  by  a  railroad 
comp?iny  suddenly  deprived  of  the  control  of  its  property,  due  to  operatives  in 
its  employ,  whose  cessation  from  work  simultaneously  is  to  be  deprecated,  in 
the  interests  both  of  the  property  and  of  the  public,  and  the  payment  of  lim- 
ited amounts  due  to  other  and  connecting  lines  of  road  for  materials  and  re- 
pairs, and  for  unpaid  ticket  and  freight  balances,  the  outcome  of  indispensable 
business  relations,  where  a  stoppage  of  the  continuance  of  such  business  rela- 
tions would  be  a  probable  result,  in  case  of  non-payment,  the  general  conse- 
quence involving  largel3%  also,  the  interests  and  accommodation  of  travel  and 
traffic,  may  well  place  such  payments  in  the  category  of  payments  to  preserve 
the  mortgaged  property,  in  a  large  sense,  by  maintaining  the  good  will,  and  in- 
tegrity of  the  enterprise,  and  entitle  them  to  be  made  a  first  lien.  This  view 
of  the  public  interest  in  such  a  highway  for  public  use  as  a  railroad  is,  as  bear- 
ing on  the  maintenance  and  use  of  its  franchises  and  property  in  the  hands  of 
a  receiver,  with  a  view  to  public  convenience,  was  the  subject  of  approval  by 
this  court,  speaking  through  Mr.  Justice  Woods,  in  Barton  v.  Barbour,  104  U. 
S.,  126.  The  appellants  furnish  no  basis  for  questioning  any  specific  amounts 
allowed  in  respect  of  the  arrears  referred  to,  but  object  to  the  allowance  of 
anything  out  of  the  sale  of  the  corpus  for  such  exp)enditures.  Under  all  the 
circumstances  of  this  case  we  see  no  valid  objection  to  the  provisions  of  the 
orders  complained  of.  The  objections  made  to  the  orders  of  October  4,  1S75, 
and  January  22,  1879,  and  to  certain  provisions  in  the  decree  of  July  3,  1879, 
fail,  for  the  reasons  before  stated. 

§  1534.  Payment  of  rent  of  leased  road  in  preference  to  the  first  mortgage. 

Specific  objection  is  made  to  the  allowance  of  the  claim  of  the  Evansville 
Company  to  be  paid  in  preference  to  the  first  mortgage  bonds.  The  Evans- 
ville road  ran  from  Rockville  to  Terro  Haute,  twenty-three  miles.  The  mort- 
gagor had,  in  June,  1872,  hired  that  road  b}'^  a  written  lease,  the  term  of  which 
was  for  one  year  and  until  one  year's  notice  of  its  termination  should  be  given 
by  either  party  after  that  term.  The  rent  was  §2,012.50  per  month,  and  the 
lessee  was  to  maintain  the  road  in  as  good  condition  as  when  received,  and  to 
permit  the  Evansville  Company  to  use  six  miles  of  it  at  a  stipulated  price. 
Provision  was  made  in  the  lease  for  initial  and  subsequent  inspection  of  the 
road,  to  ascertain  its  condition,  and  any  improvement  or  depreciation  the  lessor 
or  the  lessee  was  to  pay  the  other  party  for,  in  accordance.  The  lessee  used 
the  road  from  July  1,  1872,  until  the  receiver  was  appointed.  He  took  posses- 
sion of  it  and  ran  it  while  he  was  receiver,  as  a  continuation  of  his  road,  and 
sodid  he  and  Clay  brook  afterwards,  and  subsequently  Clay  brook,  as  sole  receiver, 
did  the  same.  The  rent  was  paid  to  September  1,  1874,  then  for  a  year  it  was 
not  paid,  then  it  was  paid  for  four  months,  then  it  was  unpaid  to  August  12, 
1870,  and  after  that  Claybrook,  as  receiver,  paid  it  as  it  accrued.  During  all 
the  time  from  September  1,  1874,  the  successive  receivers  collected  from  the 
Evansville  Company  every  month  §262.50  for  the  use  of  the  six  miles.  In  the 
winter  of  1876  there  was  found,  on  inspection,  a  depreciation  of  $19,346.82. 
The  Evansville  Company  made  a  claim  against  the  receiver  for  the  unpaid  rent. 
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the  amount  of  the  depreciation,  the  value  of  certain  supplies,  and  the  rent  of 
an  engine.  The  master  reported  as  due  $56,036.21.  On  exceptions,  the  court 
directed  the  master  to  ascertain  what  would  be  a  fair  rental  value  for  the  use  of 
the  leased  property  by  the  receivers,  and  to  take  into  consideration  any  dilapi- 
dations. On  this  basis  a  new  report  for  $35,»318.62,  was  made,  and  this  amount 
was  allowed  with  a  preference.  We  see  no  valid  objection  to  this  allowance. 
It  is  on  the  basis,  not  of  the  lease,  but  of  the  actual  value  of  the  use  of  prop- 
erty used  by  the  receivers,  with  the  clear  assent,  under  the  circumstances,  of  all 
parties  interested^  which  use  the  first  mortgage  bondholders  and  their  trustee, 
chargeable  with  full  knowledge,  never  sought  to  prevent,  such  use  being  founded 
on  the  lease,  which  was  property  in  the  hands  of  the  mortgagor.  The  line  was 
used  for  the  benefit  of  the  mortgagor's  road  and  of  the  holders  of  the  bonds 
under  the  mortgages,  with  their  acquiescence.  Whatever  the  court  would  have 
done  as  an  original  question,  if  called  on  to  determine  whether  the  receiver 
should  use  and  run  the  Evansville  road,  these  appellants  must  now  be  held,  in 
view  of  all  the  facts,  to  have  consented  to  treat  the  right  to  run  that  road  and 
take  its  income  as  if  that  right  were  a  part  of  the  mortgaged  property  and  sub- 
ject to  the  same  rules  as  the  other  mortgaged  property.  This  leads  to  the  allow- 
ance, also,  of  the  claims  for  operating  supplies  and  materials,  including  steel 
rails  furnished  for  that  road  while  so  run. 

As  to  the  objection  that  the  decree  of  July  3,  1879,  was  erroneous  in  not 
requiring  the  accounts  of  the  receiver  to  be  settled  before  any  payment  should 
be  made  out  of  the  proceeds  of  sale  of  any  amounts  allowed  as  debts  against 
the  receiver,  the  contention  is  that  items  may  yet  be  disallowed  to  the  receiver, 
which  will  leave  in  the  fund  derived  from  income  moneys  applicable  to  pay 
debts  incurred  by  the  receiver,  and  so  decrease  the  deficiency  of  income,  and 
that  the  final  decree  of  July  3,  1879,  was  erroneous  in  going  beyond  all  prior 
orders,  and  not  keeping  the  income  separate  from  the  proceeds  of  sale,  and  in 
directing  the  debts  allowed  to  be  paid  wholly  at  once  out  of  the  proceeds  of 
sale.  This  view  rests  entirely  on  the  mistaken  idea  that  the  first  mortgage 
bondholders  and  their  trustee  had  no  interest  in  any  income  of  the  receivership 
created  under  the  original  bill.  If  hereafter  there  shall  arise  any  receiver's  net 
fund,  the  court  must  apply  it  to  pay,  in  the  same  order  of  rank  as  in  the  final 
decree,  the  four  sets  of  creditors  therein  mentioned,  and  which  is  the  proper 
order,  as  we* hold.  The  creditors  having  these  claims  against  the  receiver  were 
bona  fde  creditors,  and  have  waited  long  to  receive  their  due.  It  was  very 
proper,  under  the  correct  view  of  the  law  taken  by  the  court  below,  that  it 
should  not  compel  them  to  wait  longer  for  the  settlement  of  the  receiver's 
accounts,  in  which  they  have  no  interest.  Under  the  foregoing  views,  the  objec- 
tion that  there  was  error  in  ordering  the  sale  of  the  property  as  an  entire  prop- 
erty fails. 

Many  points  were  urged  by  the  counsel  for  the  appellant  which  are  either 
disposed  of  under  the  views  we  have  announced,  or  are  not,  though  they  have 
been  considered,  deemed  of  sufficient  importance  for  special  remark.  The 
decree  of  the  circuit  court  must  be  affirmed.  In  reaching  this  conclusion  we 
have  assumed  that  the  appeal  has  brought  before  us  the  claims  which  are  not 
over  $5,000,  and  have  not  considered  the  question  as  to  whether  this  is  or  is 
not  a  case  in  which  our  jurisdiction  as  to  those  claims  could  be  successf  allj 
challenged. 

Decree  efffirmed. 
660 


EQUITIES  AFFECTING  PRIORITY  OF  MORTGAGES.      §i  1535-1544. 

§  1585.  Certificates  to  pay  interest  and  extend  payment  of  dlrlsional  mortgrasres.—  In  a 
foreclosure  suit  under  a  mortgage  of  a  consolidated  line  the  receiver  was  authorized  to  issue 
certificates  for  future  interest  due  upon  prior  mortgage  bonds  of  separate  divisions  of  the 
road,  to  bondholders  who  were  willing  to  extend  the  time  of  payment  of  their  bonds  for  ten 
years,  with  the  right  on  the  part  of  the  receiver  to  pay  them  at  any  time  within  such  period 
of  extension.  This  was  done  in  order  to  prevent  the  disintegration  of  the  consolidated  line 
by  foreclosure  sales  under  the  prior  divisional  mortgages.  Skiddy  v.  Atlantic,  Miss.  &  Ohio 
R.  Co.,  3  Hughes,  820  (gg  1559-1567). 

§  1536.  Priority  of  eertificates.—  Neither  the  mortgagor  nor  his  assignee  in  bankruptcy 
can  object  to  the  priority  accorded  by  a  decree  of  foreclosure  to  certificates  issued  by  a  re- 
ceiver.   Jerome  v.  McCarter,  4  Otto,  734  (g§  1453-1456). 

g  1587.  Retainer  and  services  of  attorney  for  tmstee.—  The  funds  in  the  hands  of  a  re- 
ceiver are  chargeable  with  the  retainer  and  professional  services  of  an  attoi*ney  employed  by 
the  trustees  under  a  mortgage  of  a  railway  to  foreclose  the  mortgage,  although  the  suit,  with- 
out the  fault  of  the  attorney,  was  not  prosecuted  with  effect,  and  the  funds  in  the  hands  of 
the  receiver  have  been  obtained  from  a  new  suit,  prosecuted  by  other  trustees;  as,  for  instance, 
where  the  prosecution  of  the  first  suit  was  prevented  by  the  outbreak  of  the  civil  war,  and 
the  trustees  who  authorized  the  suit  having  died,  new  trustees  were  appointed  upon  the 
termination  of  the  war,  who  commenced  a  new  foreclosure  suit.  Cowdrey  v.  Galveston,  etc., 
R.  Co.,  3  Otto,  852,  854. 

XIII.  Equities  Affecting  Pbiobity  of  Bailroad  Moetqages. 

Summary—  Rent  of  cars  used  by  receiver,  §§  1588,  1539.—  Court  may  make  appointment  of  re- 
ceiver conditional  upon  payment  of  claims  for  labor,  supplies  and  equipment,  S  1«40.— 
Payment  of  back  wages  ordered  to  prevent  stoppage  of  business,  §  1541.—  Claims  of  con- 
necting roads,  §  1542.— Priority  of  claims  over  mortgage,  §§  1548,  1545.— -Recent  arrear- 
ages of  wages,  §  1544.— Vudgment  against  receiver  for  personal  injury  Jias  no  prioHty, 
§  1546. 

^  1588.  A  sale  of  cars  to  a  railroad  company  at  an  agreed  price,  payable  in  instalments, 
spcured  by  a  stipulation  that  the  vendor  shall  retain  the  title  until  they  are  paid  for,  creates 
no  equitable  claim  for  the  payment  of  such  instalments  out  of  the  funds  in  the  hands  of  the 
r.Kreiver.  The  seller  has  no  lien  for  such  payments  or  for  the  rent  or  hire  of  the  cars.  It  is 
proper  for  the  receiver  to  pay  for  their  rent  or  hire  for  such  time  as  he  actually  uses  the  cars ; 
but  not  for  any  period  during  which  the  cars  were  used  by  the  company  before  the  appoint- 
ment of  the  receiver.     Fosdick  v.  Schall,  g§  1547-1549;  Myer  v.  Car  Company,  §§  1550-1553. 

8  1589.  Prima  facie  the  fund  in  the  hands  of  the  receiver  belongs  to  the  mortgage  creditors, 
and  the  presumption  remains  till  it  is  overcome  by  showing  a  superior  equity  in  some  one 
else,  (a)    Fosdick  v.  Schall,  §g  1547-1549. 

§  1540.  When  a  court  of  chancery  is  asked  by  railroad  mortgagees  to  appoint  a  receiver  of 
railroad  property,  pending  proceedings  for  foreclosure,  the  court,  in  the  exercise  of  a  sound 
judicial  discretion,  may,  as  a  condition  of  issuing  the  necessary  order,  impose  such  terms  in 
reference  to  the  payment  from  the  income,  during  the  receivership,  of  outstanding  debts  for 
labor,  supplies,  equipment  or  permanent  improvement  of  the  mortgaged  property,  as  may, 
under  the  circumstances  of  the  particular  case,  appear  to  be  reasonable.  (&)  Atkins  v.  Peters- 
burg R.  Co.,  8  1554;  Fosdick  v.  Schall,  §^  1547-1549. 

^  1541.  It  is  competent  for  a  court  of  equity,  having  jurisdiction  of  railroad  property  for 
the  purpose  of  foreclosing  a  mortgage,  to  direct  payment  of  money  advanced  to  pay  back 
wages  and  prevent  the  stopping  of  the  business  of  the  railroad,  out  of  the  first  net  earnings, 
and  this  in  preference  to  the  payment  of  mortgages.    Atkins  v.  Petersburg  R  Co.,  §  1554. 

§  1542.  Claims  on  insolvent  railroad  companies  by  connecting  roads  are  unsecured  debts. 
Jessup  V.  Atlantic  &  Gulf  R  Co.,  ^.^  1555,  1556. 

§  1548.  A  contractor  expending  money  and  labor  in  building  a  railroad,  under  an  agreement 
with  the  company  that  he  shall  have  the  possession  of  the  road  until  he  is  fully  paid,  does  not 
thereby  acquire  a  priority  over  a  prior  valid  mortgage.  Dunham  v.  Railway  Co.,  §§  1557, 
1558. 

g  1544.  A  receiver  may  be  authorized  to  pay  recent  arrearages  of  wages  due  to  employee?. 
Skiddy  v.  Atlantic,  Miss.  &  Ohio  R  Co..  §§  1559-1567. 

(aj  Foadick  o.  Car  Co.,*  9  Otto,  256;  Huidekoper  v.  LocomoUvo  Works,*  9  Otto,  SS8,  following  Fosdick  v.  SduOl, 


(6)  Hale  v.  Frort,*  9  Otto,  833;  Calhoun  v.  St.  Loula  &  S.  E.  R'y  Co.,*  9  Blaa.,  833;  FarmetB*  and  Mecfaanlca'  Nat. 
Bankr.  Bank  of  Philadelphia,*  7  Fed.  R..  877,  following  Fosdick  v.  Schall,  aupra. 
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§  1545.  But  overdue  wages  assigned  to  third  persons  are  not  entitled  to  payment  in  priority 
to  xuortgages;  nor  are  bills  for  supplies  and  materials  furnished  the  railroad  company  before 
the  commencement  of  the  foreclosure  proceedings,  though  they  have  been  used  by  the 
receiver.    Ibid, 

%  1546.  A  judgment  against  a  receiver  for  personal  injuries  sustained  by  a  passenger  upon 
a  road,  while  it  is  run  by  the  receiver  for  the  benefit  of  mortgage  bondholders,  is  not  entitled 
to  priority  of  payment  over  the  mortgage  lien,  or  to  payment  out  of  the  earnings  of  the  road 
or  the  proceeds  of  a  foreclosure  sale,  unless  so  provided  by  the  order  placing  the  property  in 
the  receiver's  hands.    Davenport  v.  Receivers  of  Alabama,  etc.,  R.  Ck>.,  g  1568. 

INOTES.— See  §§  1569-1571.] 

FOSDICK  V.  SCHALU 
(9  Otto,  235-256.     1878.) 

■    Appeal  from  U.  S.  Circnit  Court,  Northern  District  of  Illinois. 

Statement  of  Facts. —  Scball  sold  a  lot  of  cars  to  a  railroad  company,  stipn- 
lating  that  the  title  to  them  should  remain  in  him  until  they  were  paid  for. 
The  company  had  at  that  time  outstanding  mortgages  to  secure  its  bonded  debt 
on  all  its  property  then  in  possession  or  thereafter  to  be  acquired,  and  upon  a 
bill  for  foreclosure  being  filed,  a  receiver  was  appointed  with  whom  Schall  made 
a  contract  for  the  hire  of  his  cars,  which  was  paid  up  to  October,  1874,  when 
payments  were  discontinued.  Schall  filed  an  intervening  petition,  claiming 
piyment  for  the  rent  of  his  cars  after  October,  1874,  and  the  return  of  his  cars. 
Under  the  foreclosure  suit  all  the  property  of  the  road  except  these  cars  was 
sold,  and  by  a  final  decree  it  was  ordered,  among  other  things,  that  the  cars 
should  be  restored  to  Schall,  and  that  he  be  paid  out  of  the  proceeds  of  the 
foreclosure  sale  for  the  rent  of  his  cars.  Further  facts  appear  in  the  opinion 
of  the  court. 

Opinion  by  Waite,  C.  J. 

Two  questions  are  presented  by  the  assignment  of  errors  in  this  case:  1.  Did 
the  lien  of  the  mortgages  attach  to  the  cars  of  Schall  on  their  delivery  to  the 
company  under  his  contract,  so  as  to  prevent  their  reclamation  as  against 
the  mortgagees  if  the  price  was  not  paid  according  to  agreement?  2.  Was 
the  order  for  the  payment  out  of  the  fund  in  court  of  the  rent  of  the  cars,  dur- 
ing the  time  they  were  used  by  the  receivers  appointed  by  the  state  court  and 
for  six  months  before,  justifiable  under  the  circumstances  of  this  case? 

§  1 547«  Mortgagees  of  future  property  are  not  purchasers.  They  take  only  ike 
title  of  their  grantor. 

As  to  the  first  question,  it  is  contended  that  the  mortgage  created  a  subsisting 
and  paramount  lien  on  the  cars  as  soon  as  they  were  put  into  the  possession 
of  the  railroad  company  under  the  contract,  and  that  the  reservation  of  the 
title  was  void  under  the  laws  of  Illinois,  because  the  contract  was  not  recorded. 
It  must  be  conceded  that  contracts  like  this  are  held  by  the  courts  of  Illinois  to 
be  in  effect,  so  far  as  the  chattel  mortgage  act  of  that  state  is  concerned^  the 
same  as  though  a  formal  hill  of  sale  had  been  executed  and  a  mortgage  given. 
back  to  secure  the  price.  We  had  occasion  to  consider  that  question  in  Hervey 
V.  Khode  Island  Locomotive  Works,  93  U.  S.,  664,  and  there  held,  following  the 
Illinois  decisions,  that  if  such  an  instrument  was  not  recorded  in  accordance 
with  the  provisions  of  the  chattel  mortgage  act  (R.  S.  111.,  1874,  711,  712),  a 
lien  like  that  of  Schall  would  have  no  validity  as  against  third  persons.  What- 
ever may  be  the  rule  in  other  states,  this  is  undoubtedly  the  effect  of  the  Illi- 
nois statute  as  construed  by  the  courts  of  that  state.  In  Green  v.  Van  Buskirk, 
5  Wall.,  307,  this  court  also  held  that  ^^  where  personal  property  is  seized  and 
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sold  nnder  an  attaohraent,  or  other  writ  issaing  from  a  coart  of  the  state  where 
the  property  is,  the  question  of  the  liability  of  the  property  to  be  sold  under 
the  writ  must  be  determined  by  the  law  of  that  state,  notwithstanding  the 
domicile  of  all  the  claimants  to  the  property  may  be  in  another  state."  Hervey 
V.  Ehode  Island  Locomotive  Works,  aupra^  was  also  a  case  of  seizure  and  sale 
under  judicial  process;  and  the  language  of  the  court,  as  expressed  in  its  opinion 
delivered  by  Mr.  Justice  Davis,  is  to  be  construed  in  connection  with  that  fact. 

As  between  the  parties,  notwithstanding  the  Illinois  statute,  the  transaction 
is  just  what,  on  its  face,  it  purports  to  be,  ''a  conditional  sale,  with  a  right  of 
rescission  on  the  part  of  the  vendor,  in  case  the  purchaser  shall  fail  in  payment  of 
his  instalments, —  a  contract  legal  and  valid  as  between  the  parties,  but  made 
with  the  risk,  on  the  part  of  the  vendor,  of  his  losing  his  lien,"  if  it  works  a 
legal  wrong  to  third  parties.  Murch  v,  Wright,  46  111.,  488.  The  question, 
then,  is  whether  these  mortgagees  occupy  the  position  of  third  parties^  within 
the  meaning  of  that  term  as  used  in  this  statute.  They  are  in  no  sense  pnr- 
chasers  of  the  cars.  The  mortgage  attaches  to  the  cars,  if  it  attaches  at  all, 
because  they  are  "after-acquired"  property  of  the  company;  but  as  to  that 
class  of  property  it  is  well  settled  that  the  lien  attaches  subject  to  all  the  con- 
ditions with  which  it  is  incumbered  when  it  comes  into  the  hands  of  the  mort- 
gagor. The  mortgagees  take  just  such  an  interest  in  the  property  as  the 
mortgagor  acquired;  no  more,  no  less.  These  cars  were  " loose  property  sus- 
ceptible of  separate  ownership  and  separate  liens,"  and  "  such  liens,  if  binding 
on  the  railroad  company  itself,  are  unaffected  by  a  prior  general  mortgage 
given  by  the  company  and  paramount  thereto."  United  States  v.  New  Or- 
leans Railroad,  12  Wall.,  362  (§§  1310-14,  supra).  The  title  of  the  mortgagees 
in  this  case,  therefore,  is  subject  to  all  the  rights  of  Schall  under  his  contract. 

The  possession  taken  by  the  receiver  is  only  that  of  the  court,  whose  oflScer 
he  is,  and  adds  nothing  to  the  previously  existing  title  of  the  mortgagees.  He 
holds,  pending  the  litigation,  for  the  benefit  of  whomsoever  in  the  end  it  shall 
be  found  to  concern,  and  in  the  mean  time  the  court  proceeds  to  determine  the 
rights  of  the  parties  upon  the  same  principles  it  would  if  no  change  of  posses- 
sion had  taken  place.  It  follows  that  the  decree  ordering  a  return  of  the  cars 
to  Schall  was  right.  Whether,  if  the  property  is  worth  more  than  is  due  upon 
the  contract  of  purchase,  the  mortgagees  can  obtain  the  benefit  of  the  over- 
plus, is  a  question  we  are  not  called  upon  to  consider. 

§  1 648.  Wlien  the  court  is  requested  to  apj}oint  a  receiver  pending  proceedings 
to  foreclose  a  railroad  mortgage^  it  may  impose  such  terms  in  reference  to  the 
payment  from  the  income  during  the  receivership  of  outstanding  debts  for  lahar^ 
etc.  J  as  shall  appear  reasonable. 

As  to  the  second  question,  we  have  no  doubt  that  when  a  court  of  chancery 
is  asked  by  railroad  mortgagees  to  appoint  a  receiver  of  railroad  property, 
pending  proceedings  for  foreclosure,  the  court,  in  the  exercise  of  a  sound  judi- 
cial discretion,  may,  as  a  condition  of  issuing  the  necessary  order,  impose  such 
terms  in  reference  to  the  payment  from  the  income  during  the  receivership  of 
ootstanding  debts  for  labor,  supplies,  equipment  or  permanent  improvement  of 
the  mortgaged  property  as  may,  under  the  circumstances  of  the  particular  case, 
appear  to  be  reasonable.  Railroad  mortgages  and  the  rights  of  railroad  mort- 
gagees are  comparatively  new  in  the  history  of  judicial  proceedings.  They 
are  peculiar  in  their  character  and  affect  peculiar  interests.  The  amounts  in- 
volved are  generally  large,  and  the  rights  of  the  parties  oftentimes  complicated 
and  conflicting.    It  rarely  happens  that  a  foreclosure  is  carried  through  to  the 
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end  without  some  concessions  by  some  parties  from  their  strict  legal  rights,  in 
order  to  secure  advantages  that  could  not  otherwise  be  attained,  and  which 
it  is  supposed  will  operate  for  the  general  good  of  all  who  are  interested.  This 
results  almost  as  a  matter  of  necessity  from  the  peculiar  circumstances  which 
surround  such  litigation. 

The  business  of  all  railroad  companies  is  done  to  a  greater  or  less  extent  on 
credit.  This  credit  is  longer  or  shorter,  as  the  necessities  of  the  case  require; 
and  when  companies  become  pecuniarily  embarrassed,  it  frequently  happens 
that  debts  for  labor,  supplies,  equipment  and  improvements  are  permitted  to 
accumulate,  in  order  that  bonded  interest  may  be  paid  and  a  disastrous  fore- 
closure postponed,  if  not  altogether  avoided.  In  this  way  the  daily  and 
monthly  earnings,  which  ordinarily  should  go  to  pay  the  daily  and  monthly 
expenses,  are  kept  from  those  to  whom  in  equity  they  belong,  and  used  to 
pay  the  mortgage  debt.  The  income  out  of  which  the  mortgagee  is  to  be 
paid  is  the  net  income  obtained  by  deducting  from  the  gross  earnings  what  is 
required  for  neccssiiry  operating  and  managing  expenses,  proper  equipment  and 
useful  improvements.  Every  railroad  mortgagee  in  accepting  his  security  im- 
pliedly agrees  that  the  current  debts  made  in  the  ordinary  course  of  business 
shall  be  paid  from  the  current  receipts  before  he  has  any  claim  upon  the  in- 
come. If,  for  the  convenience  of  th&  moment,  something  is  taken  from  what 
may  not  improperly  be  called  the  current  debt  fund,  and  put  into  that  which 
belongs  to  the  mortgage  creditors,  it  certainly  is  not  inequitable  for  the  court, 
when  asked  by  the  mortgagees  to  take  possession  of  the  future  income  and 
hold  it  for  their  beneQt,  to  require  as  a  condition  of  such  an  order  that  what  is 
doe  from  the  earnings  to  the  current  debt  shall  be  paid  by  the  court  from  the 
future  current  receipts  before  anything  derived  from  that  source  goes  to  the 
mortgagees.  In  this  way  the  court  will  only  do  what,  if  a  receiver  should  not 
be  appointed,  the  company  ought  itself  to  do.  For  even  though  the  mortgage 
may  in  terms  give  a  lien  upon  the  profits  and  income,  until  possession  of  the 
mortgaged  premises  is  actually  taken  or  something  equivalent  done,  the  whole 
earnings  belong  to  the  company  and  are  subject  to  its  control.  G-alveston 
Railroad  v.  Cowdrey,  11  Wall.,  459  (§§  1297-1304,  supra)\  Oilman  v.  Illinois 
&  Miss.  Tel.  Co.,  91  U.  S.,  603  (§§  1264-67,  supra);  American  Bridge  Co.  v. 
Heidelbach,  94  id.,  798. 

The  mortgagee  has  his  strict  rights  which  he  may  enforce  in  the  ordinary 
way.  If  he  asks  no  favors,  he  need  grant  none.  But  if  he  calls  upon  a  court 
of  chancery  to  put  forth  its  extraordinary  powers  and  grant  him  purely  equi- 
table relief,  he  may  with  propriety  be  required  to  submit  to  the  operation  of  a 
rule  which  always  applies  in  such  cases,  and  do  equity  in  order  to  get  equity. 
The  appointment  of  a  receiver  is  not  a  matter  of  strict  right.  Such  an  appli- 
cation always  calls  for  the  exercise  of  judicial  discretion ;  and  the  chancellor 
should  so  mould  his  order  that,  while  favoring  one,  injustice  is  not  done  to 
another.  If  this  cannot  be  accomplished,  the  application  should  ordinarily  be 
denied. 

We  think,  also,  that  if  no  such  order  is  made  when  the  receiver  is  appointed, 
and  it  appears  in  the  progress  of  the  cause  that  bonded  interest  has  been  paid, 
additional  equipment  provided,  or  lasting  and  valuable  improvements  made  out 
of  earnings  which  ought  in  equity  to  have  been  employed  to  keep  down  debts 
for  labor,  supplies,  and  the  like,  it  is  within  the  power  of  the  court  to  use  the 
income  of  the  receivership  to  discharge  obligations  which,  but  for  the  diversion 
of  funds,  would  have  been  paid  in  the  ordinary  course  of  business.    This,  not 
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because  the  creditors  to  whom  such  debts  are  due  have  in  law  a  lien  upon  the 
mortgaged  property  or  the  income,  but  because,  in  a  sense,  the  officers  of  the 
company  are  trustees  of  the  earnings  for  the  benefit  of  the  different  classes  of 
creditors  and  the  stockholders;  and  if  they  give  to  one  class  of  creditors  that 
which  properly  belongs  to  another,  the  court  may,  upon  an  adjustment  of  the 
accounts,  so  use  the  income  which  comes  into  its  own  hands  as,  if  practicable, 
to  restore  the  parties  to  their  original  equitable  rights.  While,  ordinarily,  this 
power  is  confined  to  the  appropriation  of  the  income  of  the  receivership  and 
the  proceeds  of  moneyed  assets  that  have  been  taken  from  the  company,  cases 
may  arise  where  equity  will  require  the  use  of  the  proceeds  of  the  sale  of  the 
mortgaged  property  in  the  same  way.  Thus  it  often  happens  that,  in  the 
course  of  the  administration  of  the  cause,  the  court  is  called  upon  to  take  in- 
come which  would  otherwise  be  applied  to  the  payment  of  old  debts  for  current 
expenses,  and  use  it  to  make  permanent  improvements  on  the  fixed  property, 
or  to  buy  additional  equipment.  In  this  way  the  value  of  the  mortgaged 
property  is  not  unfrequently  materially  increased.  It  is  not  to  be  supposed  that 
any  snch  use  of  the  income  will  be  directed  by  the  court,  without  giving  the 
parties  in  interest  an  opportunity  to  be  heard  against  it.  Generally,  as  we 
know  both  from  observation  and  experience,  all  such  orders  are  made  at  the 
request  of  the  parties  or  with  their  consent.  Under  such  circumstances,  it  is 
easy  to  see  that  there  may  sometimes  be  a  propriety  in  paying  back  to  the  in- 
come from  the  proceeds  of  the  sale  what  is  thus  again  diverted  from  the  cur- 
rent debt  fund  in  order  to  increase  the  value  of  the  property  sold.  The  same 
may  sometimes  be  true  in  respect  to  expenditures  before  the  receivership. 
Xo  fixed  and  inflexible  rule  can  be  laid  down  for  the  government  of  the  courts 
in  all  cases.  Each  case  will  necessarily  have  its  own  peculiarities,  which  must 
to  a  greater  or  less  extent  infiuence  the  chancellor  when  he  comes  to  act.  The 
power  rests  upon  the  fact  that  in  the  administration  of  the  affairs  of  the  com- 
pany the  mortgage  creditors  have  got  possession  of  that  which  in  equity 
belonged  to  the  whole  or  a  part  of  the  general  creditors.  Whatever  is  done, 
therefore,  must  be  with  a  view  to  a  restoration  by  the  mortgage  creditors  of 
that  which  they  have  thus  inequitably  obtained.  It  follows  that  if  there  has 
been  in  reality  no  diversion,  there  can  be  no  restoration;  and  that  the  amount 
of  restoration  should  be  made  to  depend  upon  the  amount  of  the  diversion. 
If  in  the  exercise  of  this  power  errors  are  committed,  they,  like  others,  are 
open  to  correction  on  appeal.  All  depends  upon  a  proper  application  of  well- 
settled  rules  of  equity  jurisprudence  to  the  facts  of  the  case,  as  established  by 
the  evidence. 

§  1549.  One  wJio  sella  chattels  and  delivers  thern,  stipulating  to  held  the  title 
till  the  purchase  money  ispaid^  has  no  lien  for  their  rent  or  hire. 

In  this  case  no  special  conditions  were  attached  to  the  order  appointing  a 
receiver  in  the  circuit  court  of  the  United  States;  and  it  is  not  contended  that 
the  intervenor  has  brought  himself  within  the  rule  fixed  by  the  state  court,  in 
respect  to  the  payment  of  general  creditors.  He  asks  to  be  paid  a  rent  for  his 
cars;  but  he  entered  into  no  express  contract  with  the  company  which  requires 
such  a  payment,  and  there  is  nowhere  to  be  found  any  proof  of  an  implied  obli- 
gation to  make  such  compensation.  Two  years  and  more  before  the  appoint- 
ment of  a  receiver  by  the  state  court,  he  contracted  to  sell  his  ears  to  the 
company  at  an  agreed  price,  payable  in  instalments,  secured  by  what  was  iA 
legal  eflfect  a  paramount  lien  upon  the  cars.  Payments  were  made  according 
to  the  contract  until  October,  1874,  when  they  stopped.    The  cars  remained  in 
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use  after  that,  not  under  a  new  contract  of  lease,  but  under  the  old  contract  of 
sale.  The  price  agreed  upon  not  having  been  paid  in  full,  the  power  of  reclama- 
tion, \yhich  was  reserved,  has  been  exercised  and  sustained.  The  cars  were  not 
included  in  what  was  sold  at  the  foreclosure  sale,  and  consequently  have  con- 
tributed nothing  directly  to  the  fund  now  in  court  for  distribution.  So  far  as 
appears,  no  moneys  growing  out  of  the  receivership  remain  to  be  applied  on 
the  bonded  debt;  and,  if  there  did,  through  the  rent  already  paid  by  receiver 
Anderson,  full  compensation  has  been  made  for  all  additions  to  that  fund  by 
means  of  the  use  of  the  cars.  There  is  nothing  to  show  that  the  current  income 
of  the  receivership  or  of  the  company  has  been  in  any  manner  employed  so  as 
to  deprive  this  creditor  of  any  of  his  equitable  rights.  In  short,  as  the  case 
stands,  no  equitable  claim  whatever  has  been  established  upon  the  fund  in 
court.  Prima  facie  that  fund  belongs  to  the  mortgage  creditoi's,  and  the  pre- 
sumption which  thus  arises  has  not  been  overcome.  Schall,  for  the  balance, 
his  due,  after  his  own  security  has  been  exhausted,  occupies  the  position  of  a 
general  creditor  only. 

The  decree  of  the  circuit  court  will  be  reversed  so  far  as  it  directs  the  pay- 
ment of  the  sum  of  $14,568.75  to  Schall,  the  appellee,  from  the  fund  in  court; 
but  in  all  other  respects  it  is  affirmed,  and  the  cause  remanded  with  instructions 
to  so  modify  the  decree  as  to  make  it  conform  hereto.  The  costs  of  the  appeal 
must  be  paid  by  the  appellee;  and  it  is  so  ordered. 

MYER  r.  CAR  COMPANY. 
(12  Otto,  1-14.     1880.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Iowa. 

Statement  of  Facts. —  A  railroad  company  in  Iowa  contracted  with  a  car 
company  for  the  lease  of  a  lot  of  cars,  with  the  privilege  of  purchase  at  an 
agreed  price.  While  the  railroad  company  was  in  possession,  the  mortgagee, 
under  a  pre-existing  mortgage,  filed  a  bill  to  foreclose  it,  and  claimed  the  cars 
as  after-acquired  property  of  the  railroad  company.  The  car  company  an- 
swered, and  in  a  cross-bill  claimed  the  cars  and  compensation  for  the  use  of  them. 
The  decree  of  the  court  was  in  favor  of  the  car  company,  and  the  mortgagee 
appealed. 

§  1550.  An  unrecorded  conditional  sale  is  valid  between  the  parties  in  Illi- 
nois and  in  Iowa,  , 

Opinion  by  WArrs,  C.  J. 

We  consider  it  unnecessary  to  decide  in  this  case  whether  a  lease  of  personal 
property  at  a  specified  rent,  with  an  option  in  the  lessee  to  buy  for  a  fixed  price, 
is  in  legal  effect  a  conditional  sale;  because,  even  if  it  be,  the  decree  below  is 
in  our  opinion  right.  In  Fosdick  v.  Schall,  99  U.  S.,  235  (§§  1547-49,  supra),  a 
case  which  came  up  from  Illinois,  we  decided  that  such  a  contract  of  sale,  if 
not  recorded  in  accordance  with  the  requirements  of  the  chattel  mortgage  acts, 
was  legal  and  valid  as  between  the  parties,  and  that  under  a  mortgage  reaching 
after-acquired  property  the  mortgagee  would  take  such  property  subject  to  ail 
the  conditions  with  which  it  was  incumbered  when  it  came  into  the  hands  of 
the  mortgagor.  The  statute  Ave  were  then  considering  was  as  follows :  "  That 
no  mortgage,  trust  deed  or  other  conveyance  of  personal  property,  having  the 
effect  of  a  mortgage  or  lien  upon  such  property,  shall  be  valid  as  against  the 
rights  and  interests  of  any  third  person,  unless  possession  thereof  shall  be  de- 
livered to  and  remain  with  the  grantee,  or  the  instrument  shall  provide  for  the 
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possession  of  the  property  to  remain  with  the  grantor,  and  the  instrument  is 
acknowledged  and  recorded  as  hereinafter  directed;  and  every  such  instru- 
ment shall,  for  the  purposes  of  this  act,  be  deemed  a  chattel  mortgage."  B.  S. 
111.,  1874,  p.  711. 

Under  this  statute  the  courts  of  Illinois  have  uniformly  held  that  contracts 
of  conditional  sale  are  in  effect,  so  far  as  the  chattel  mortgage  acts  are  con- 
cerned, the  same  as  though  a  formal  bill  of  sale  had  been  executed  and  a  mort- 
8^^  given  back  to  secure  the  purchase  money.  So  that  the  question  we  were 
then  called  on  to  decide  was  whether  one  holding  as  a  mortgagee  of  after- 
acquired  property  was  a  *' third  person"  within  the  meaning  of  that  law.  The 
statute  of  Iowa  which  is  involved  in  the  present  case  is  as  follows:  ''That  no 
sale,  contract  or  lease,  wherein  the  transfer  of  title  or  ownership  of  personal 
property  is  made  to  depend  upon  any  condition,  shall  be  valid  against  any  cred- 
itor or  purchaser  of  the  vendee  or  lessee,  in  actual  possession,  obtained  in  pur- 
suance thereof,  without  notice,  unless  the  same  be  in  writing,  executed  by  the 
vendor  or  lessor,  acknowledged  and  recorded  the  same  as  chattel  mortgages." 
Code  of  1S73,  sec.  1922,  p.  356;  Acts  of  Fourteenth  General  Assembly,  ch.  63, 
p.  69. 

§  1551.  A  mm'tgagee  of  after-acquired  property  is  in  no  sense  a  purehaser. 

It  will  thus  be  seen  that  the  statutes  of  the  two  states  are  substantially  alike, 
unless  a  different  meaning  is  given  the  term  ''third  person,"  used  in  the  one, 
from  that  of  "creditor  or  purchaser,"  found  in  the  other.  If  these  terms  are 
the  same  in  legal  effect,  the  principal  question  involved  in  this  case  has  already 
been  settled  here.  In  Fosdick  v.  Schall  we  held  that  a  mortgagee  whose  mort- 
gage embraced  property  to  be  acquired  in  the  future  was  in  no  sense  a  purchaser 
of  such  property.  His  rights  were  not  granted  after  the  property  was  bought 
by  the  mortgagor.  He  got  nothing  by  this  provision  in  his  mortgage  except 
what  the  mortgagor  himself  had  acquired.  He  paid  nothing  for  his  new  secu- 
rity. He  took  as  mortgagee  just  such  title  as  the  mortgagor  had;  no  more,  no 
less.  The  code  of  Iowa,  section  1283,  authorized  mortgages  of  property  after- 
wards to  be  acquired,  and  made  them  as  valid  and  effectual  as  if  the  property 
were  in  possession  at  the  time  of  the  execution  thereof;  but  this  does  not 
change  the  case.  The  question  still  is,  what  property  has  been  acquired  to 
which  the  mortgage  can  attach?  We  think,  therefore,  that  the  word  "pur- 
chaser" in  the  Iowa  statute  gives  the  appellants  no  rights  other  than  those  to 
which  they  would  be  entitled  under  like  circumstances  in  Illinois. 

§  1552.  A  mortgagee  has  no  rights  against  property  Iield  by  his  debtor  under 
lea^  or  conditional  sale  which  his  debtor  hinisdf  did  not  possess. 

Every  mortgagee  is  necessarily  a  creditor.  A' mortgage  is  in  general  but  an 
incident  to  the  debt  it  secures,  and  the  mortgagee  is  nothing  more  than  a  cred- 
itor secured  by  mortgage.  These  appellants  are  mortgagees;  but,  as  has  just 
been  seen,  their  mortgage  gives  them  no  rights  to  the  property  in  dispute 
against  the  car  company,  the  lessor,  or  conditional  vendor.  Their  claim  is  only 
sQch  as  belongs  to  creditors  of  the  railroad  company,  the  lessee,  or  conditional 
vendee.  So  far  as  any  rights  they  have  as  simple  creditors  are  concerned,  the 
railroad  company  could  do  with  the  property  just  what  it  pleased.  It  might 
have  been  surrendered  to  the  car  company  or  sold  to  another.  The  car  com- 
pany, too,  could  have  taken  possession  under  its  lien,  and  held  against  any  pro- 
ceeding these  creditors  might  afterwards  commence  as  mere  creditors.  Unless 
a  creditor  is  in  a  condition  to  prevent  the  vendee  from  controlling  his  prop- 
erty, he  is  powerless,  and  the  vendor  and  vendee  may  contract  with  each  othe** 
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as  they  please  without  consulting  him.  It  follows  that,  although  the  word 
"creditor''  appears  in  the  statute,  it  must  have  been  used  with  some  limitation. 
This  makes  it  necessary  to  inquire  what  that  limitation  was.  The  statute  as 
we  now  find  it  is  part  of  the  code  of  Iowa  adopted  in  1873.  This  code,  like 
the  Eevised  Statutes  of  the  United  States,  was  in  reality  only  a  convenient 
compilation  or  codification  of  laws  before  that  time  in  force.  In  the  brief  of 
counsel  for  the  appellants,  it  is  stated  in  terms  that  the  particular  section  of 
the  code  now  in  question  (seo.  1922)  is  a  copy  of  chapter  63  of  the  acts  of  the 
fourteenth  general  assembly. 

§  1 553.  WJmt  tJie  word  ^^  creditor  ^"^  means  in  the  statutes  of  Iowa  relating  to 
mortgages  or  conditional  sales. 

In  relation  to  the  Revised  Statutes  of  the  United  States,  we  held,  in  United 
States  V,  Bowen,  100  U.  S.,  508,  that,  "  when  it  becomes  necessary  to  construe 
language  in  the  revision  which  leaves  a  substantial  doubt  as  to  its  meaning, 
the  original  statute  may  be  resorted  to  for  the  purpose  of  ascertaining  that 
meaning."  The  same  rule  is  applicable  to  the  Iowa  code,  and  there  is  a  sub- 
stantial doubt  here  as  to  what  the  word  "creditor"  means.  Looking  then  to 
the  original  act,  we  find  the  text  the  same  as  the  code;  but  the  title,  omitted 
in  the  codification,  is  as  follows:  "An  act  requiring  conditional  sales  of  per- 
sonal property  to  be  recorded  like  mortgages  of  personal  property  to  be  of 
any  validity  as  against  honafide  purchasers,  execution  and  attaching  creditors." 
In  cases  of  doubt  the  title  might  always  be  resorted  to  for  the  purpose  of  as- 
certaining the  meaning  of  the  body  of  the  act;  but  especially  is  this  true  in 
states  like  Iowa,  Avhere  the  constitution  provides  that  "every  act  shall  embrace 
but  one  subject  and  matters  properly  connected  therewith;  which  subject  shall 
be  expressed  in  the  title.  But  if  any  subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  the  title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  not  be  expressed  in  the  title."  Art.  3,  sec.  29.  This 
leaves  no  doubt,  and  clearly  confines  the  operation  of  the  text  to  such  credit- 
ors as  have  by  suit  perfected  a  right  to  impeach  the  transaction.  Such  has 
always  been  the  rule  in  respect  to  conveyances  made  to  hinder  and  delay  cred- 
itors. Until  suit  was  commenced  the  parties  were  at  liberty  to  deal  as  they 
pleased  with  the  property  conveyed,  and  the  rights  of  creditors  were  deter- 
mined by  the  condition  in  which  the  property  was  when  they  interfered.  It 
is  clear,  therefore,  that  these  appellants,  as  creditors  at  large,  bad  acquired  no 
such  special  interest  in  the  property  when  their  bill  to  foreclose  their  mortgage 
was  filed  as  would  give  them  the  right  to  (jontest  the  validity  of  the  car  com- 
pany's title.  As  against  them,  in  the  condition  they  were,  the  lien  created  by 
the  conditional  sale  was,  to  all  intents  and  purposes,  valid  and  subsisting  when 
the  receiver,  on  his  appointment,  took  possession  of  the  property;  and  his  pos- 
session, as  we  said  in  Fosdick  r.  Schall,  was  for  the  benefit  of  whomsoever 
in  the  end  it  should  be  found  to  concern.  The  rights  of  the  parties  were  fixed 
at  the  moment  the  property  was  taken  by  the  court,  through  its  receiver,  into 
its  own  possession.  At  that  time  these  appellants  were  not  either  execution  or 
attaching  creditors.  They  had  not  then,  neither  have  they  since,  sued  as  any 
other  than  mortgage  creditors  endeavoring  to  enforce  their  mortgage  lien.  We 
conclude,  therefore,  that  the  statute  of  Iowa  has  a  no  more  extended  opera- 
tion, so  far  as  the  circumstances  of  this  case  are  concerned,  than  that  of  Illi- 
nois, and  that,  under  our  former  decision,  the  appellants  stand  precisely  where 
the  railroad  company  would  in  a  controversy  with  its  vendor.  To  our  minds 
it  is  unimportant  that,  under  the  railroad  mortgage  laws  of  Iowa,  "the  roUing 
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stock  and  personal  property  of  the  company  properly  belonging  to  the  road 
and  appertaining  thereto  shall  be  deemed  a  part  of  the  road  "  for  the  purposes 
of  a  mortgage.  Such  personal  property  is  still  "loose  property,  susceptible  of 
separate  ownership  and  separate  liens,"  and  it  is  only  such  interest  as  "  prop- 
erly belongs"  to  the  company  that  the  authorized  mortgage  reaches.  The  evi- 
dent purpose  of  the  act  was  to  do  no  more  than  prevent  confusion  growing  out 
of  any  diflference  there  might  be  between  recording  acts  having  reference  to 
personal  property  and  those  affecting  real  estate.  This  disposes  of  the  princi- 
pal question  in  the  case. 

The  money  recovery  below  was  only  for  the  use  of  the  cars  by  the  receiver 
during  the  receivership,  and  the  amount  was  substantially  agreed  on.  In  other 
words,  it  is  in  effect  admitted  that  the  use  of  the  cars  was  worth  to  the  court 
while  operating  the  road  under  the  trust  created  by  the  appointment  of  a  re- 
ceiver, at  the  instance  of  these  appellants,  just  what  has  been  decreed.  There 
can  be  no  doubt  that  it  is  the  duty  of  a  court  to  pay  from  the  trust  fund  it  has 
in  possession  all  the  debts  it  incurred  in  its  judicial  capacity  while  administer* 
ing  the  trust  assumed,  pending  the  litigation,  in  behalf  of  the  litigating  parties. 
The  objection  here  is  not  that  the  fund  in  hand  did  not  incur  the  debt,  the 
payment  of  which  has  been  ordered,  but  that  the  railroad  company,  while 
operating  the  road  before  the  receivei^ship,  paid  the  car  company  too  large  a 
sum  for  the  use  of  its  cars,  and  that  the  debt  of  the  fund  should  be  reduced 
by  the  amount  of  this  improvident  and  excessive  payment.  There  is  nothing 
in  the  case  as  it  has  been  brought  here  by  the  appeal  which  will  enable  us  to 
determine  whether  the  oar  company  ought  to  contribute  anything  to  the  fund 
in  court  on  this  account  or  not.  It  is  sufficient  for  our  purposes  on  this  appeal 
that  an  authorized  officer  of  the  court  has  in  a  legitimate  way  charged  the 
fund  in  hand  with  the  debt,  the  payment  of  which  has  been  ordered,  and  that 
it  has  not  been  proved  that  the  car  company  owes  the  railroad  company  for 
over-payments  made  before  the  receivership  was  created. 

It  is  impossible  for  us  to  determine  from  anything  now  here  whether  the 
receiver  is  indebted  to  the  car  company  for  the  use  of  the  cars  in  question 
after  the  decree  below,  or  whether  the  purchaser  of  the  railroad  property  under 
the  mortgage  has  used  the  cars  pending  the  appeal,  or  that  be  can,  in  this  suit, 
be  required  to  make  compensation  therefor.  All  those  questions  will  properly 
come  before  the  court  below  for  determinatioQ  on  the  law  and  the  facts  when 
the  case  goes  down. 

Decree  affirmed. 

ATKINS  V.  PETERSBURG  RAILROAD  COMPANY. 
(Circuit  Court  for  Vii^inia:  8  Hoghes,  807-820.    1870.) 

Opinion  by  Hughes,  J. 

Statement  of  Facts. —  The  petitioners,  Hiram  Sibley,  John  B.  Da^is,  Thomas 
Wilson  and  J.  D.  Evans,  ask  for  payment,  in  preference  to  bonds  held  under 
first  and  second  mortgages,  of  certain  moneys  advanced  to  the  president  of  the 
Petersburg  Railroad  Company,  after  default  in  payment  of  certain  coupons  and 
before  the  filing  of  the  bill  for  the  appointment  of  a  receiver.  The  advance 
was  made  on  an  understanding  with  the  president  and  directors  that  they 
should  be  paid  out  of  the  first  net  current  revenues,  and  that  the  amount  ad- 
vanced should  be  used  in  paying  off  back  wages  due  to  the  employees  of  the 
company.    Each  of  the  petitioners  had  at  the  time  of  the  advance  second 
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mortgage  bonds  of  the  company,  eaoh  of  them  except  Davis  was  a  stockholder, 
and  Davis  had  made  large  advances  to  one  Bagland,  personally,  on  a  pledge  of 
shares  owned  by  Ragland,  who,  until  recently  before  the  advances  of  the  peti- 
tioners, had  been  president  of  the  company. 

Some  time  in  the  first  half  of  the  year  1875,  Ragland  resigned,  a  new  board 
of  directors  were  appointed,  and  another  president  was  elected.  Davis  and 
Sibley  were  elected  members  of  this  new  board  in  their  absence,  and  I  believe 
against  their  consent,  but  Sibley  refused  to  serve,  and  though  Davis  protested 
against  being  assigned  to  the  position,  he  never  actually  resigned.  Davis  held 
the  additional  relation  to  the  company  of  a  trustee  with  Thomas  Branch  in  the 
deed  securing  the  second  mortgage  bonds.  Isaac  H.  Carrington  was  elected 
president.  Shortly  after  this  reorganization  of  the  company  its  affairs  came  to 
a  serious  crisis  in  the  form  of  a  threatened  strike  of  its  employees  for  wages  in 
arrears.  The  amount  of  the  arrearage  was  about  $27,000,  and  it  was  necessary 
for  the  new  president  to  raise  this  sum  of  money  without  delay.  In  his  ex- 
tremity he  appealed  to  the  petitioners  to  advance  the  amount  needed.  Al- 
though the  fact  is  disputed  by  J.  Wilcox  Brown,  trustee  in  the  first  mortgage, 
and  by  Thomas  Branch,  trustee  in  the  second  mortgage,  who  resist  this  petition, 
the  evidence  that  that  was  the  object  of  the  petitioners  in  making  the  advance, 
and  that  they  made  it  on  a  specific  appeal  from  President  Carrington  for  that 
particular  purpose,  is  conclusive.  Moreover  the  evidence  shows  that  the  ad- 
vance was  made  for  this  object  on  an  understanding  between  the  petitioners 
and  President  Carrington,  approved  by  all  of  the  directors  but  one,  who  was 
absent  from  sickness,  that  they  should  be  reimbursed  their  advance  out  of  the 
first  net  earnings  of  the  road.  The  amount  advanced  was  $26,500,  and  it  was 
paid  by  the  petitioners  at  several  dates,  from  July  2Sth  to  August  6,  1875. 
This  particular  fund  was  deposited  in  the  Planters'  National  Bank  of  Rich- 
mond, of  which  Davis  was  president;  the  current  earnings  of  the  company 
were  deposited  in  other  banks.  In  bis  letter  relating  to  the  advance,  dated  in 
New  York,  26th  July,  1875,  Mr.  Sibley  said  to  President  Carrington: 

This  amount  is  to  pay  the  men  on  the  road.  I  regard  the  labor  on  the  road 
as  the  first  lien  on  the  property.  Mr.  Davis  will  give  you  an  equal  amount, 
which  will  pay,  or  nearly  so,  the  arrears.  I  want  you  to  send  me  your  receipt 
for  the  ten  thousand  and  a  certificate  that  Mr.  Davis  has  paid  an  equal  amount 
for  the  purpose,  with  an  agreement  that  these  advances  by  me  and  Mr.  Davis 
are  to  be  refunded  to  us  in  equal  amounts  out  of  the  first  net  profits  of  the 
road.  It  is  desired  that  the  men  be  paid  off  at  once,  in  order  that  any  may 
be  discharged  that  are  not  wanted,  etc. 

The  reply  of  President  Carrington  to  this  letter  is  not  given  in  the  evidence, 
and  if  ever  sent  in  writing,  would  seem  to  have  been  lost.  But  letters  from 
him  to  Mr.  Sibley  are  in  proof,  written  in  November  and  December  following. 
In  that  of  November  ],  1875,  Mr.  Carrington  says:  So  far  as  respects  the 
$20,000  advanced  by  Mr.  Davis  and  yourself,  and  the  $6,500  advanced  by 
Evans  and  Wilson,  I  look  upon  them  as  debts  standing  upon  a  different  foot- 
ing from  all  other  debts  of  the  company.  They  are  for  cash  advanced  to  the 
company  without  security,  at  a  time  when  it  was  necessary  to  the  life  of  the 
company,  etc. 

In  a  long  letter  of  November  23d,  explaining  his  financial  plans  and  efforts, 
Mr.  Carrington  uses  similar  language,  and  in  his  letter  of  December  29,  1875, 
the  same  officer  says:  Mr.  John  B.  Davis  has  demanded  that  the  first  payments 
to  be  made,  over  and  above  actual  running  expenses,  shall  be,  upon  the  four 
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loans,  made  to  the  company  which  are  ansecured,  viz. :  |10,000  by  you,  $10,000 
by  J.  B.  Davis,  $3,250  by  Thomas  Wilson,  and  $3,250  by  Evans.  I  acquiesce 
in  this.  I  suppose  you  and  Mr.  Davis  understand  each  other.  I  expect  to 
send  you  a  check  for  $2,000  during  this  week,  and  to  pay  Mr.  Davis  a  similar 
amount,  and  my  expectation  is  to  pay  you  both  $3,000  more  by  February  1st, 
making  $5,000  to  each  in  part  of  above  loans. 

Mr.  Davis,  in  his  deposition,  says:  The  advance  was  for  the  purpose  of  pay- 
ing off  the  employees  of  the  road,  and  the  agreement  by  the  president,  Mr. 
Carrington,  was  that  it  should  be  repaid  out  of  the  first  earnings  of  the  road. 

Isaac  H.  Carrington  says,  in  his  testimony:  I  was  elected  president  of  the 
Petersburg  Railroad  Company  on  the  19th  of  July,  1875.  The  road  at  that 
time  was  in  very  bad  condition;  the  iron  was  so  much  worn  as  to  render  travel 
unsafe;  the  ditches  were  generally  filled  up;  there  were  many  unsound  ties 
in  the  track;  the  rolling  stock  needed  repair;  there  were  very  few  laborers 
employed  as  track  hands;  many  of  the  employees  had  brought  suit  for  their 
wages  and  recovered  judgments  in  North  Carolina.  Two  engines  of  the  com- 
pany had  been  levied  on  under  executions  on  these  judgments,  and  were  in 
possession  of  the  sheriff;  other  judgments  had  been  obtained  against  the  com- 
pany in  Virginia;  the  company  was  without  credit,  and  its  operations  were 
suffering  for  want  of  necessary  supplies  of  all  kinds.  Amounts  due  to  the 
company  from  connecting  roads  had  been  attached  at  Baltimore.  A  few  weeks 
before  my  election  as  president,  I  had  made  a  full  examination  of  the  affairs 
of  the  road.  On  my  election  I  represented  to  John  B.  Davis  and  Hiram  Sib- 
ley in  person,  and  to  other  stockholders  by  letter,  that  the  condition  of  the  road 
rendered  an  immediate  advance  of  money  necessary.  There  were  past  due 
wages  to  employees  amounting  to  between  $27,000  and  $29,000,  and  I  told  them 
that  it  would  be  impossible  to  manage  the  road  with  any  success  unless  pay- 
ment was  made  to  these  employees.  I  also  represented  the  absolute  necessity 
for  immediate  outlay  on  the  track  and  rolling  stock;  also,  that  there  were 
debts  due  and  secured  by  collateral,  and  that  there  was  imminent  danger  that 
the  collateral  would  be  sacrificed  at  forced  sale.  Four  of  the  stockholders  re- 
sponded to  this  appeal  by  making  the  following  advances  (these  have  been 
already  stated).  There  was  no  written  contract  stipulating  the  terms  or  con- 
ditions of  this  loan.  There  was  an  understanding  that  the  object  of  the  loan 
was  to  enable  me  to  pay  wages,  and  my  recollection  is  that  Hiram  Sibley  par- 
ticularly insisted  that  his  money  should  take  that  direction.  I  executed  the 
notes  of  the  company  at  four  months  (I  think),  and  they  were  renewed  at  ma- 
turity. I  resigned  the  office  of  president  in  January,  1876,  and  do  not  know 
what  was  done  with  these  notes  afterwards;  our  distinct  understanding  with 
these  gentlemen  was  that  theirs  was  to  be  considered  a  debt  of  the  highest  ob- 
ligation, and  I  stated  to  them  that  if  they  loaned  the  money,  and  I  afterwards 
found  that  I  could  not  get  on  with  the  road,  I  would  devote  its  receipts  to  the 
payment  of  these  notes.  I  file  as  part  of  my  deposition  three  letters,  etc.  (de- 
scribing the  three  letters  already  quoted  from,  written  by  himself  to  Sibley  in 
November  and  December,  1875). 

As  tending  to  show  that  this  was  not  the  understanding  on  which  the  ad- 
vances in  question  were  made  by  petitioners,  the  defense  produce  the  account 
of  the  company  with  the  Planters'  National  Bank,  of  which  Mr.  Davis  was 
president,  from  which  it  appears  that  this  specific  money  was  not  all  paid  spe- 
cifically in  discharge  of  wages  in  arrear,  but  went  in  part  to  other  purposes, 
and  especially  that  $5,000  of  it  were  paid  to  the  counsel  of  a  judgment  cred- 
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itor  of  the  road,  in  part  payment  of  his  debt  (paid,  as  the  evidence  shows,  with- 
out the  knowledge  of  Davis).  This  creditor  was  the  one  on  whose  bill  for 
foreclosure  this  court  appointed  a  receiver  and  took  possession  of  the  road  in 
May,  1877;  but  under  a  consent  decree.  This  matter  is  referred  to  by  Mr. 
Oarrington  in  his  testimony  in  answer  to  a  question  by  the  defense,  whether 
all  the  money  advanced  by  Davis,  Sibley,  Wilson  and  Evans,  was  applied  to  the 
payment  of  back  dues  to  the  employees  of  the  company.  Mr.  Carrington  says : 
It  was  not.  On  the  29th  of  July,  1875,  I  paid,  in  part  of  the  judgment  for 
wages  due  in  Weldon,  $3,777;  and  on  the  7th  of  August,  1875,  I  paid  $6,500  on 
pay  rolls  for  the  months  of  June  and  July,  1875.  The  policy  I  adopted,  and 
which  I  followed  as  long  as  I  was  president,  was  to  pay  current  wages  as  they 
matured,  and  thus  carry  the  payments  back  month  by  month  as  I  was  able.  .  .  . 
When  I  received  these  loans  I  deposited  them  in  the  Planters'  National  Bank 
of  Richmond.  .  .  .  Under  the  arrangements  under  which  I  borrowed  this 
money  I  did  not  consider  myself  bound  to  apply  this  identical  money  to  the  pay- 
ment of  wages;  but,  if  there  was  pressing  necessity  from  other  directions,  I 
felt  at  liberty  to  use  this  money  for  that  purpo3e,  thus  relieving  current  re- 
ceipts, and  looking  to  current  receipts  to  replace  it.  I  did  feel  bound  to  apply 
an  amount  equal  to  these  loans  to  back  wages,  and  continued  to  make  such  ap- 
plication from  time  to  time,  during  njy  presidency.  The  payment  of  the  pay 
rolls  for  June  and  July,  and  the  partial  payment  of  the  judgments  of  Weldon, 
entirely  restored  the  confidence  of  the  employees,  and  they  were  willing  to 
wait,  I  giving  frequent  assurances  that  I  would  continue  the  payment  as  fast 
as  I  could. 

It  would  seem,  in  short,  that  the  back  wages,  for  which  the  advances  were 
made  by  the  petitioners,  were  all  paid  off  in  the  course  of  time,  but  not  in 
whole  with  the  specific  money  advanced  for  that  specific  purpose,  and  depos- 
ited in  the  Planters'  National  Bank.  A  great  deal  of  the  testimony  put  into  the 
case  by  the  defense  (in  fact,  much  the  greater  part  of  it)  relates  to  the  history  of 
the  difficulties  of  the  company  subsequent  to  this  advance  of  money,  to  trans- 
actions directly  or  indirectly  connected  with  the  subsequent  filing  of  the  bill 
in  this  court  for  the  appointment  of  a  receiver,  and  to  the  history  of  the  bill 
between  the  time  it  was  filed  in  the  summer  or  fall  of  1876  and  the  appointment 
of  a  receiver  in  May,  1877.  But  I  do  not  think  that  this  testimony  at  all  affects 
the  case,  as  it  appears  from  the  letters  of  Carrington  and  Sibley  that  have  been 
referred  to,  and  the  testimony  of  Carrington  and  Davis  that  has  been  given. 

The  fact  seems  to  be  conclusively  proved  that,  on  the  part  of  the  petitioners, 
their  money  was  advanced  for  the  specific  purpose  of  keeping  the  road  ran- 
ning  by  the  payment  of  arrears  due  its  employees,  and  that,  though  all  the 
money  deposited  in  the  Planters'  National  Bank  was  not  specifically  used  for 
that  one  purpose,  yet  that  the  equivalent  of  any  particular  part  of  that  money 
which  was  otherwise  used  by  the  president,  was  paid  to  the  employees  out  of 
current  receipts  in  time  to  satisfy  the  employees  and  accomplish  the  object  for 
which  it  was  advanced  by  the  petitioners.  When  I  further  state  that  the  net 
current  earnings  of  the  road  for  any  three  or  four  months  since  the  petitioners 
advanced  the  money  would  have  been  sufficient  to  pay  off  the  advance,  I  be- 
lieve that  I  have  stated  all  the  facts  of  the  case  material  to  its  decision.  Al- 
though this  suit  was  originally  brought  by  a  judgment  creditor,  yet  the  decree 
appointing  a  receiver  was  given  by  consent,  and  the  trustees  under  the  mort- 
gage deeds  at  once  came  in  by  cross-bill,  and  took  the  position  of  domini  litis, 
in  the  cause. 
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The  qaestions  presented  by  the  petition  are:  1st,  Whether,  under  any  cir- 
carastances,  the  advance  of  moneys  to  keep  a  railroad  ranning,  without  the  ex- 
action of  security,  can  entitle  the  creditor  to  payment  out  of  the  earnings  of 
the  road  in  priority  over  the  claims  of  mortgagees,  and  if  this  can  be  done  in 
any  case?  2d.  Whether  the  circumstances  under  which  the  petitioners  in  this 
case  advanced  the  money,  which  they  now  ask  the  court  to  repay  to  them,  are 
such  as  will  justify  the  court  in  granting  their  petition? 

The  trusted  who  contest  the  claim  of  these  petitioners  rely  upon  the  prior- 
ity of  their  mortgages  and  the  sanctity  of  their  rights,  as  secured  creditors, 
under  solemn  deeds.  They  vouch  in  support  of  the  superiority  of  their  rights 
the  decision  of  this  court  in  the  Atlantic,  Mississippi  &  Ohio  Railroad  case  (see 
3  Hughes,  838),  upon  the  petition  of  the  Pennsylvania  Steel  Company,  of 
sundry  creditors  holding  assigned  labor  claims,  and  of  sundry  other  holders  of 
unsecured  debts  against  that  defendant  company.  I  concurred  in  the  decision 
in  that  case,  1st,  Because  the  principal  part  of  the  claims  then  passed  upon  did 
not  present  the  peculiar  equities  about  to  be  discussed ;  and,  2d,  Because,  as  to ' 
the  rest  of  those  claims,  the  weight  of  authority  seemed  at  that  time  to  pre* 
ponderate  in  favor  of  mortgage  creditors  as  against  unsecured  creditors  of  every 
name.    (See  §§  1559-67,  infra.) 

§  1 554.  Advances  made  to  pay  laborers  threatening  to  strike  may  be  paid  by 
receiver  in  preference  to  mortgage. 

Since  then  the  supreme  court  of  the  United  States  has  had  this  whole  sub- 
ject before  it  in  a  group  of  suits  connected  with  the  Chicago,  Danville  <&  Yin- 
cennes  Railroad  Company,  in  which  it  has  passed  upon  the  rights  of  a  variety 
of  petitioners. baving^claims  adverse  to  the  mortgagees  of  that  railroad.  Its 
decrees  in  the  various,  petitions  and  suits  referred  to  are  the  more  important 
because  they  were  made  after  a  general  invitation  had  been  extended  to  mem- 
bers of  the  bar  of  that  court  interested  in  like  cases,  to  present  briefs  on  the 
qaestions  arising  in  that  case;  and  because,  after  a  most  patient  hearing  and 
the  iQost  searching  and  able  argument  from  the  best  legal  minds  of  the  coun- 
try, the  court  arrived  at  unanimous  conclusions  on  this  delicate,  difficult  and 
important  subject.  In  the  principal  case  before  it,  connected  with  the  railroad 
mentioned,  that  of  Fosdick  v.  Schall,  95  U.  S.,  235  (§§  1547-49,  supra),  the 
coart,  through  Mr.  Chief  Justice  Waite,  announced  its  views  of  the  law  in 
the  following  paragraphs,  which,  though  they  fall  within  the  characterization  of 
dida,  yet  are  in  fact  a  careful  and  deliberate  expression  of  what  the  court  con- 
sidered to  be  the  law  of  this  whole  subject.  Nor  is  there  any  reason  to  doubt 
bat  that  it  will  apply  the' principles  indicated  to  cases  which  will  come  before 
it  hereafter. 

In  the  case  of  Fosdick  v.  Schall,  the  court,  in  the  course  of  its  decision,  said 
as  follows:  We  have  no  doubt  that  when  a  court  of  chancery  is  asked  by  rail- 
road  mortgagees  to  appoint  a  receiver  of  railroad  property  pending  proceedings 
for  foreclosure,  the  court,  in  the  exercise  of  a  sound  judicial  discretion,  may,  as 
a  €X>adition  of  issuing  the  necessary  order,  impose  such  terms  in  reference  to 
the  payment  from  the  income  during  the  receivership  of  outstanding  debts  for 
labor  J  euppliesy  equipment  or  permanent  improvement  of  the  mortgaged  property, 
as  may,  under  the  circumstances  of  the  particular  case,  appear  to  be  reasonable. 
Railroad  mortgages  are  comparatively  new  in  the  history  of  judicial  proceed- 
ings.  They  are  peculiar  in  their  character,  and  affect  peculiar  interests.  The 
amounts  involved  are  generally  large,  and  the  rights  of  the  parties  oftentimes 
complicated  and  conflicting.  It  rarely  happens  that  a  foreclosure  is  carried 
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through  to  the  end  without  ^om&  eoncessions,  by  some  parties,  from  their  strict 
legal  rights,  la  order  to  secure  ad  vantages  that  could  not  otherwise  be  obtained^ 
and  which  it  is  supposed  will  operate  for  the  general  good  of  all  who  are  inter- 
ested. This  results  almost  as  a  matter  of  necessity  from  the  peculiar  circam- 
stances  which  surround  such  litigation.  The  business  of  all  railroad  companies 
is  done  to  a  greater  or  less  extent  on  credit.  This  credit  is  longer  or  shorter, 
as  the  necessities  of  the  case  require;  and  when  companies  become  pecuniarily 
embarrassed  it  freqqently  happens  that  debts  for  labor,  supplies,  equipment  and 
improvements  are  permitted  to  accumulate,  in  order  that  bonded  interest  mny 
be  paid  and  a  disastrous  foreclosure  postponed,  if  not  altogether  avoided.  In 
this  way  the  daily  and  monthly  earnings  which  ordinarily  should  go  to  pay  the 
daily  and  monthly  expenses  are  kept  from  those  to  whom  in  equity  they 
belong,  and  used  to  pay  the  mortgaged  debt.  The  income  out  of  which  the 
mortgage  is  to  be  paid  is  the  net  income  obtained  by  deducting  from  the  gross 
earning}  what  is  required  fxxt  necessary  operating  and  managing  expenses, 
proper  equipments  and  useful  improvements.  Every  railroad  mortgagee  in 
accepting  his  security  impliedly  agrees  that  the  current  debts  made  in  the  ordK 
nary  course  of  business  shall  be  paid  from  the  current  receipts  before  he  has 
any  claim  upon  the  income.  If,  for  the  convenience  of  the  moment,  something 
is  taken  from  what  may  not  improperly  be  called  the  current  debt  fund,  and 
put  into  that  which  belongs  to  the  mortgage  creditors,  it  certainly  is  not  ineqtii* 
table  for  the  court,  when  asked  by  the  mortgagees  to  take  possession  of  the 
future  income,  and  hold  it  for  their  benefit,  to  require  as  a  condition  of  sacfa  an 
order  that  wliat  is  due  from  the  earnings  to  the  current  debt  shall  be  paid  by 
the  court  from  the  future  current  receipts  before  anything  derived  from  that 
source  goes  to  the  mortgagees.  In  this  way  the  court  will  only  do  what^  if  a 
receiver  should  not  be  appointed,  the  company  ought  itself  to  do;  for,  even 
though  the  mortgage  may  in  terms  give  a  lien  upon  the  profits  and  income 
until  possession  of  the  mortgaged  premises  ib  actually  taken,  or  something 
equivalent,  the  whole  earnings  belong  to  the  company,  and  are  subject  to  its 
control. 

The  mortgagee  has  his  strict  rights,  which  he  may  enforce  in  the  ordinary 
Way.  If  he  asks  no  favors,  he  need  grant  none;  but  if  he  calls  upon  a  conrt  of 
chancery  to  put  forth  its  extraordinary  powers  and  grant  hitn  purely  equitable 
relief,  he  may  with  propriety  be  required  to  submit  to  the  operation  of  a  role 
which  always  applies  in  such  cases,  and  do  equity  in  oi^r  to  get  equity.  The 
appointment  of  a  receiver  is  not  a  matter  of  strict  right.  Such  an  application 
always  calls  for  the  exercise  of  judicial  discretion,  and  the  chancellor  should  so 
mould  his  order  that,  while  favoring  one,  injustice  is  not  done  to  another.  If 
this  cannot  be  accomplished,  the  application  should  ofdinartly  be  denied. 

We  think,  also,  that  if  no  such  order  is  made  when  the  receiver  is  appointe(d, 
and  it  appears  in  the  progress  of  the  cause  that  bonded  interest  has  been 
paid,  additional  equipments  provided,  or  lasting  and  valuable  improvements 
made  out  of  earnings  which  ought  in  equity  to  have  been  employed  to  keep 
down  debts  for  labor,  supplies,  and  the  like,  it  is  within  the  power  of  the  court 
to  use  the  income  of  the  receivership  to  discharge  obligations  which,  but  for 
the  diversion  of  funds,  would  have  been  paid  in  the  ordinary  course  of  busi- 
ness.  This,  not  because  the  creditors  to  Whom  such  debts  are  due  have  in  law 
a  lien  upon  the  mortgaged  property  or  the  income,  but  because  in  a  sense  the 
officers  of  the  company  are  trustees  of  the  earnings  for  the  benefit  of  the  dif^^ 
ferent  classes  of  creditors  and  the  stockholders;  and  if  they  give  to  one  class  of 
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creditors  that  wbiob  properly  belonga  to  another,  the  doart  raaj,  on  an  adjast- 
ment  of  the  accoants,  so  use  the  income  which  comes  into  its  own  hands  as,  if 
practicable,  to  restore  the  parties  to  their  original  equitable  rights.  While 
ordinarily  this  power  is  confined  to  the  appropriation  of  the  income  of  the  re- 
ceivership and  the  proceeds  of  moneyed  assets  that  have  been  taken  from  the 
company,  coses  may  arise  where  equity  will  require  the  use  of  the  proceeds  of 
the  sale  of  the  mortgaged  property  in  the  same  w«ay.  Thus  it  often  happens 
tbat  in  the  course  of  the  administration  of  the  cause  the  court  is  called  upon 
to  take  income,  which  otherwise  would  be  applied  to  the  payment  of  old  debts^ 
for  current  expenses,  and  use  it  to  make  permanent  improvements  on  the  .fixed 
property,  or  to  buy  additional  equipments.  In  this  way  the  value  of  the  mort^ 
gaged  property  is  not  nnfrequently  materially  increased. 

These  principles  strike  my  mind  as  self-evident.  I  do  not  think  they  can  be^ 
successfully  controverted.  More  briefly  stated  they  are  these:  The  possession 
of  a  receiver  is  only  that  of  the  oourt  whose  officer  he  is,  and  adds  nothing  to> 
the  previously  existing  title  of  the  mortgagees.  He  holds,  pending  the  litiga- 
tion, for  the  benefit  of  whomsoever  in  the  end  it  shall  be  found  to  concern,  and 
in  the  mean  time  the  court  proceeds  to  determine  the  rights  of  the  parties  upon 
the  same  principles  as  if  no  change  of  possession  had  taken  place.  When  m 
court  of  chancery  is  asked  by  railroad  mortgagees  to  appoint  a  receiver  of 
milroad  property,  pending  proceedings  for  foreclosure,  the  court,  in  the  exercise 
of  a  sound  judicial  discretion,  may,  as  a  condition  of  issuing  the  necessary, 
order,  impose  such  terms  in  reference  to  the  payment  from  the  income  during 
the  receivership  of  outstanding  debts  for  labor,  supplies,  equipment  or  perma- 
nent improvement  of  the  mortgaged  property,  as  may,  under  the  circurastanoeB 
of  the  particular  case,  appear  to  be  reasonable.  If  the  court  should  not  da 
this  in  the  decree  appointing  a  receiver,  it  may  enforce  these  equities  against 
mortgagees,  in  proper  cases,  in  later  decrees. 

The  income  out  of  which  the  mortgage  is  to  be  paid  is  the  net  income  ob- 
tained by  deducting  from  the  gross  earnings  what  is  required  for  necessary 
operating  and  managing  expenses,  proper  equipment  and  useful  improvements; 
and  every  railroad  mortgagee,  even  of  earnings,  in  accepting  his  security,  im- 
pliedly agrees  that  the  current  debts  made  in  the  ordinary  course  of  business 
shall  be  paid  from  the  current  receipts  before  he  has  any  claim  upon  the  in- 
come. The  mortgagee  has  his  strict  rights,  which  he  may  enforce  in  the  ordi- 
nary way.  If  he  calls  upon  a  court  of  chancery  to  put  forth  its  extraordinary 
powers  and  grant  him  purely  equitable  relief,  he  may  be  required  to  submit  to 
the  o|)eration  of  the  rule  requiring  that  he  shall  do  equity  in  order  to  get  equity. 

In  general  the  opinion  holds  that  a  court  may  for  certain  purposes  stand  in 
the  shoes  of  the  company  whose  property  it  has  sequestrated,  and  satisfy  equi- 
ties which  the  company  necessarily  contracted  for  the  benefit  of  all  parties  in- 
terested in  keeping  the  railroad  alive  and  in  operation.  The  opinion  does  not 
go  to  the  extent  of  allowing  the  court  to  touch  the  corpus  of  the  mortgaged 
property  for  the  purpose  of  discharging  the  equitable  claims  described;  but 
limits  it  to  the  earnings  as  the  fund  out  of  which  they  are  to  be  paid.  It  vir- 
tually requires  that  the  court  shall  pay  these  claims  out  of  income  earned, 
while  the  road  is  in  its  custody,  forbidding  it  to  fix  them  as  a  permanent  charge 
upon  the  property  after  it  passes  out  of  its  custody.  The  reasoning  of  the 
opinion  covers  cases  only  of  the  strongest  equity  and  clearest  good  faith.  It 
does  not  cover  any  expenditures  but  such  as  were  of  urgent  necessity,  and  as 
inured  to  the  benefit  of  all  parties  interested  in  the  property. 
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While  the  supreme  cotirt  is  thas  severe  as  to  the  character  of  the  claims 
which  may  be  paid,  and  as  to  the  fands  out  of  which  payment  is  to  ba  made, 
jet  it  does  not  limit  them  to  the  payment  of  wages  due  employees.  It  allows 
the  expenses  of  permanent  improvements  to  be  refunded  whore  those  improve- 
ments were  necessary  to  render  the  road  safe  for  public  use,  and  when  the  credit 
for  them  was  incurred  on  the  faith  of  their  being  paid  for  out  of  current  earn- 
ings. There  was  no  such  pledge  of  faith  given  in  the  case  of  the  Pennsylvania 
Steel  Company,  nor  in  favor  of  the  holders  of  assigned  labor  claims  in  the 
Atlantic,  Mississippi  &  Ohio  case,  which  has  been  referred  to.  The  supreme 
court,  in  its  opinion  under  consideration,  makes  a  broad  distinction  between 
railroads  (which  the  interests  of  all  classes  of  creditors  and  good  faith  to  the 
public  who  charter  them  for  public  purposes,  alike  require  to  be  kept  going  and 
alive)  and  other  property.  It  intimates  that  a  court  may  order  the  payment  of 
such  debts  incurred  by  a  railroad  company  before  the  appointment  of  a  receiver, 
as  it  may  authorize  a  receiver  to  contract  and  pay  after  his  appointment;  pro- 
vided that  the  co?'pits  of  the  property  be  not  touched. 

Now  it  has  uever  been  questioned  that  a  receiver  may  apply  so  much  of  the 
current  income  as  may  be  necessary  for  repairing  or  operating  the  road,  or  may, 
by  receiver's  certiQcates,  anticipate  the  future  income  for  that  purpose;  and  it 
would  be  diiScult  to  draw  a  distinction  between  the  principles  under  which  a 
court  authorizes  a  receiver  to  make  necessary  expenses  for  operating  a  railroad 
and  keeping  it  in  a  safe  condition,  and  the  principles  embodied  in  the  language 
quoted  from  the  opinion  of  the  supreme  court,  relating  to  sundry  expenses  of 
the  railroad  companies  incurred  before  the  appointment  of  receivers.  The 
cases  where  the  power  to  issue  receiver's  certificates  has  b^en  denied  have  been 
where  the\'  were  to  be  issued,  not  for  the  preservation^  but  for  the  improvement 
of  the  property.  Courts  have  in  some  instances  gone  even  to  the  length  of 
authorizing  permanent  improvements  where  the  circumstances  of  the  case 
called  for  the  exercise  of  the  power;  but  the  opinion  of  the  supreme  court  in 
Fosdick  V.  Schall  does  not  go  that  far.  It  is  enough  for  us  that  no  court  has 
ever  refused  to  issue  such  certificates  when  it  was  necessary  for  repairing  the 
road  or  keeping  it  agoing  as  a  safe  road ;  and  if  it  may  authorize  such  expendi- 
tures by  a  receiver,  it  may  pay  them  if  they  have  been  made  by  the  company 
before  the  appointment  of  a  receiver. 

Mr.  Jones,  who  cannot  be  said  to  lean  against  the  rights  of  bondholders,  in 
his  work  on  Rjiilroad  Securities,  sec.  537,  says:  When  it  is  necessary  for  a  re- 
ceiver to  raise  money  for  the  purpose  of  repairing  or  operating  a  railroad,  the 
court  may  authorize  him  to  issue  negotiable  certificates  of  indebtedness,  which 
shall  constitute  a  first  lien  on  the  property  or  the  proceeds  of  it,  and  shall  be 
redeemable  within  a  limited  time,  or  when  the  property  is  sold  by  the  courL 
And  at  section  642,  he  says:  The  court  has  power,  while  in  possession  of  prop- 
erty, to  protect  it  from  loss  and  destruction,  and  to  preserve  it  in  the  condition 
in  which  it  was  received;  and  for  this  purpose  it  may  authorize  the  expendi- 
ture from  the  property  itself  of  whatever  is  absolutely  necessary  for  its  preser- 
vation, and  may  do  this  as  against  any  and  all  parties  interested. 

These  propositions  are  fully  sustained  by  the  cases  of  Kennedy  t;.  St.  Paul, 
etc.,  K  Co.,  2  Dill.,  448;  Meger  v.  Johnston,  63  Ala.,  237;  Hoover  v.  Mortclair, 
etc.,  R  Co.,  29  N.  J.  Eq.,  4;  Jerome  v.  McCarter,  94  U.  S.,  734  (§§  1453-56, 
supra);  Vermont  &  Can.  R.  Co.  v.  Vermont  Central  R.  Co.,  stated  in  Jones' 
Railroad  Securities,  sec.  536;  Stanton  v.  Alabama  &  Chattanooga  R  Co.,  2 
Woods,  506.     It  seems  to  me  that  the  equity  of  the  petitioners,  Sibley,  Davis, 
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Wilson  and  Evans,  falls  within  the  reasoning  of  the  supreme  court.  In  conse- 
qaence  of  the  non-payment  of  their  wages  the  employees  of  the  Petersbai^ 
Eailroad  Company  were  greatly  dissatisfied,  and  it  was  found  that  in  order  to 
retain  their  services  some  provision  must  be  made  to  satisfy  their  just  claims. 
Many  of  them  had  instituted  suits  and  recovered  judgments  for  their  wages.  In 
these  suits  they  had  attached  property  of  the  company  and  garnished  debts  due 
to  it.  The  officers  of  the  company  recognized  that,  for  the  efficient  operation 
of  the  road,  it  was  absolutely  essential  that  these  claims  should  be  satisfied. 
But  the  company  had  neither  money  nor  credit. 

In  this  state  of  things  the  petitioners  made  these  advances,  at  the  request  of 
the  president  of  the  company.  For  it  they  received  no  consideration,  and  from 
it  they  derived  no  peculiar  or  private  benefit  apart  from  the  general  advantage 
accruing  to  the  railroad.  The  advance  enabled  the  company  to  continue  its 
operations,  and  it  inured  to  the  general  advantage  of  all  concerned  in  its  8no> 
cess.  In  July,  1875,  the  alternative  presented  was,  that  these  advances  should 
be  made  or  the  road  be  judicially  sequestrated.  The  petitioners  believed  it 
could  be  extricated  from  its  difficulties,  and  most  probably  it  could  have  been 
but  for  the  discredit  and  embarrassment  of  the  company  produced  by  subse- 
quent legal  proc3edings  against  it.  The  petitioners  did  not  desire  a  receiver, 
and  proved  their  hona  fides  by  this  advance  of  their  money.  *  But  even  if  a 
receiver  had  been  appointed  in  July,  1875,  the  first  thing  that  would  have  con- 
fronted him  would  have  been  these  wages.  To  run  the  road  it  would  have 
been  necessary  to  pay  them.  They  had  a  claim  on  the  road  which  the  court 
would  have  provided  for;  and  the  company  having  no  money,  the  first  thing 
necessary  for  the  court  to  do  would  have  been  to  authorize  the  receiver  to  issue 
certificates  to  raise  money  to  pay  these  wages,  i.  d.,  to  raise  the  money  which 
was  supplied  by  these  very  advances. 

As  equity  regards  the  substance  and  not  the  form,  these  advances  must  be 
treated  as  preferred  debts.  The  employees  had  a  claim  on  the  road  which  it 
was  absolutely  essential  to  the  interests  of  all  should  be  satisfied.  These  peti- 
tioners came  forward  on  an  appeal  from  the  president,  and  advanced  their  pri- 
vate means,  as  one  of  the  witnesses  said,  to  save  the  life  of  the  company.  They 
were  not  speculators,  but  persons  acting  for  the  benefit  of  a  concern  in  which 
they  had  a  deep  interest.  The  right  of  the  mortgagees  to  have  the  fund  real- 
ized by  the  receiver  applied  to  their  debts  is  equitable  only;  and  should  not 
be  so  enforced  as  to  produce  inequity.  The  court  in  a  proper  case  is  bound  to 
attach  to  its  enjoyment  such  conditions  as  are  right  and  just.  It  would  be 
highly  inequitable  to  refuse  to  pay  advances  made  for  the  benefit  of  mortga- 
gees by  men  whom  the  servants  of  the  mortgagees  promised  to  refund  out  of 
current  earnings. 

This  court,  when  it  appointed  a  receiver,  might  have  done  so  upon  the  just 
and  reasonable  condition  that  those  claims  were  to  be  provided  for;  and,  ao- 
oording  to  the  opinion  of  the  supreme  court,  it  may  equally  do  so  by  an  order 
subsequently  made,  operating  by  way  of  modification  of  the  original  ordec 
See,  also.  Douglass  v.  Cline,  12  Bush,  608.  I  will  therefore  make  an  order 
granting  the  prayer  of  these  petitioners. 

JESSUP  v.  ATLANTIC  &  GULF  RAILROAD  COMPANY. 
(Circuit  Court  for  Georgia:  8  Woods,  441-448.    1S70.) 

Statebctint  of  Facts. —  Claims  were  filed  In  this  case  by  various  interyenort 
for  services,  materials,  etc.,  performed  and  furnished  before  the  appointment  of 
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a  receiver.    The  liability  of  funds  in  the  hands  of  the  receiver  for  these  claims 
determined. 

Opinion  by  Bradley,  J. 

The  trust  deeds  in  this  case  authorize  the  trustees,  when  default  is  made  in 
the  payment  of  interest  on  the  bonds  secured  thereby,  to  enter  upon  and  take 
possession  of  the  mortgaged  property,  consisting  of  the  railroad,  built  or  to  be 
'built,  with  all  its  appurtenances  and  equipments  and  machinery  connected 
therewith,  and  to  operate  the  same  and  receive  all  tolls,  income  and  profits 
thereof  for  the  benefit  of  the  bondholders,  after  deducting  all  proper  expenses, 
and  in  due  time,  and  after  proper  notice,  to  sell  the  road  and  property. 

§  1555.  Tlie  liens  of  material'men^  laborers  and  the  like  mu^t  be  perfected 
according  to  state  law  in  order  to  obtain  preference  of  payment. 

The  laws  of  Georgia  give  no  liens  upon  mortgaged  property  superior  to  the 
mortgage  lien,  except  for  the  taxes  due  on  the  property  and  to  laborers, 
tnechanics  and  material-men  who  take  the  proper  steps  to  protect  their  lien?. 
We  think  that  we  should  follow  the  law  and  practice  of  the  state  in  this  re- 
spect. But  in  requiring  the  liens  to  ba  perfected,  we  do  not  mean  that  the 
parties  should  have  taken  any  judicial  steps  in  order  to  enforce  their  liens,  but 
that  they  should  have  performed  those  preliminary  requirements  which  entitle 
them  to  a  judicial  enforcement  of  the  liens.  If  the  statute  requires  the  lien  to 
1)e  recorded,  that  should  have  been  done  in  the  time  required  by  law.  If  it 
requires  an  oath  to  be  taken  verifying  the  lien,  that  should  have  been  d  jne 
within  the  time  required.  Having  done  this,  then  application  to  this  court  may 
stand  in  lieu  of  proceedings  in  the  county  courts  or  otherwise. 

§  1556.  Claims  on  insolvent  railroad  companies  by  connecting  roads  are  un- 
tecured  debts. 

We  think,  also,  that  the  claims  for  moneys  received  by  the  Atlantic  &  Gulf 
Jtaflroad  Company  on  through  fares  and  freight,  for  which  it  may  have  been 
accountable,  in  part,  to  connecting  lines,  are  nothing  more  than  open  accounts 
vhich  stand  on  the  same  footing  as  other  unsecured  debts  of  the  company.  A 
general  clause  may  be  inserted  in  the  decree  declarative  of  the  views  which  we 
have  expressed,  and  the  liquidation  and  ascertainment  of  the  claims  themselves 
which,  according  to  our  views,  are  entitled  to  a  lien,  may  be  reserved  for  fur- 
ther order  upon  the  foot  of  the  decree  now  to  be  made.  In  drawing  the  de- 
cree the  directions  for  a  sale  of  the  property  should  provide  for  payment  into 
court  of  a  sufficient  sum  to  meet  the  liens  that  are  prior  to  the  mortgages  and 
to  defray  all  expenses  and  charges  of  litigation.  The  counsel  in  the  cause  will 
be  able  to  approximate  the  amount  required  for  this  purpose.  If  the  amount 
specified  should  be  insufficient,  the  deficiency  would  have  to  be  made  up  by  the 
purchasers  of  the  road  in  case  they  are  allowed  to  pay  their  bids  in  bonds  of 
the  company.  The  bonds  can  remain  uncanceled  until  the  matter  is  deter- 
mined. 

DUNHAM  V.  RAILWAY  COMPANY. 
(1  Wallace,  254-269.    1868.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Indiana. 

'Statement  of  Facts. —  The  mortgage  in  this  case  was  executed  by  the  rail- 
way company  to  Dunham  as  trustee,  to  secure  certain  bonds.  The  company 
was  empowered  by  the  laws  of  the  state  to  borrow  money  and  issue  bonds  for 
the  purpose  of  completing  and  operating  its  road,  and,  also,  to  mortgage  its 
property  and  franchises  for  such  purpose.    It  was  decided  to  construct  the  road 
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by  sections,  but  ouly  one  section,  a  distance  of  twenty-eight  miles,  was  built. 
The  loan  was  apportioned  upon  the  several  sections,  the  sum  of  $800,000  being 
apportioned  to  the  section  built.  The  mortgage  purported  to  convey  the  whole 
road,  built  and  to  be  built,  together  with  superstructures,  tracks,  bridges,  a|>- 
partenances,  etc.  The  only  bonds  issued  were  for  the  $300,000  on  the  seotioa 
of  the  road  built.  It  was  alleged  in  the  bill  that  the  company  had  made  de- 
fault and  that  it  had  made  another  mortgage  to  Dunham  to  secure  another  sum 
of  $1,000,000.  It  seems  that  the  bonds  for  this  latter  sum  had  not  been  issued. 
A  decree  pro  oanfesso  was  taken  against  the  company,  and  Walker,  a  builder  ol 
the  road,  and  Ludlow,  the  assignee  of  Walker  under  the  state  insolvent  laws, 
filed  separate  answers.  Their  defense  was  to  the  effect  that  Walker,  under  a 
contract  with  the  company,  built  that  portion  of  the  road  that  was  built,  at  his 
own  expense,  and  at  a  cost  of  $302,000;  and  that  he  was  to  receive  a  oertatn 
number  of  the  first  and  second  mortgage  bonds  and  retain  absolute  ooatrol  of 
the  road  until  he  was  paid.  This  contract  was  made  on  November  S8, 18SS, 
and  the  mortgage  on  February  20, 1855.  The  mortgage  was  recorded  oa 
3farch  9,  1855.  The  court  directed  a  sale  of  the  road,  the  proceeds,  after  pay* 
ment  of  costs,  to  be  paid  to  Ludlow  in  preference  to  the  mortgage. 

Opinion  by  Mr.  Justice  Clitfobd. 

1.  Appellant  contends  that  the  proceeds  of  the  sale  of  the  road,  after  pay- 
ing the  cost  of  suit,  should  be  ratably  applied  towards  the  payment  of  the  first 
mortgage  bonds  and  the  overdue  interest  warrants  under  the  same,  instead  of 
being  applied,  as  directed  in  the  decree,  to  the  payment  of  the  judgment  in 
favor  of  the  contractor  and  to  the  overdue  interest  warrants,  to  the  exclusion 
of  the  principal  of  the  bonds.  Appellees  insist  that  inasmuch  as  the  contractor 
completed  the  road  by  the  expenditure  of  bis  own  means,  under  a  written 
agreement  with  the  company,  purporting  to  secure  to  him  the  possession  of  the 
road  and  its  earnings,  he  has  a  right  to  retain  the  same,  and  that  the  proceeda 
of  the  sale  should  be  applied  to  the  liquidation  of  the  indebtedness  of  the  com* 
pany  to  him  until  the  same  is  fully  discharged.  Possession  of  the  road  having 
been  delivered  by  the  company  to  the  contractor  for  the  purpose  of  completing 
the  road,  the  respondents  insist  that  he,  the  contractor,  having  never  surren- 
dered the  possession,  now  holds  a  prior  lien  upon  the  road,  and  in  equity  is  en- 
titled to  a  priority  in  the  distribution  of  the  proceeds  of  the  sale.  Attempt  ia 
made  to  sustain  that  proposition,  chiefly  upon  two  grounds.  1st.  It  is  insisted 
that  the  mortgage  to  the  complainant,  as  trustee  for  the  benefit  of  the  bond- 
holders, does  not  hold  any  part  of  the  road  except  what  was  built  at  the  time 
the  mortgage  was  executed  and  delivered.  2dly.  They  contend  that  a  con- 
tractor, expending  money  and  labor  in  building  a  railroad,  as  in  this  case, 
under  an  agreement  with  the  company  that  he  shall  have  the  possession  of  the 
road  until  he  is  fully  paid,  thereby  acquires  a  priority  over  an  elder  valid  mort- 
gage. 

§  1667«  Mortgage  given  hy  railroad  company  on  ^^the  road  huiU  and  to  b4 
huUt "  ie  prior  to  lien  of  contractor  on  portion  svbaeguently  built. 

Neither  of  the  propositions  is  based  upon  any  peculiar  circumstances  in  the 
case,  nor  are  there  any  such  disclosed  in  the  evidence  to  take  the  case  out  ol 
the  general  rules  of  law  applicable  to  similar  controversies  respecting  railroad 
transactions.  Kothing  of  the  kind  is  pretended,  and  it  is  obvious  that  the  pre- 
tense, if  set  up,  could  not  be  sustained,  as  there  is  nothing  in  the  circum- 
stances to  distinguish  the  case  from  the  ordinary  course  of  events  in  that 
department  of  business.    Certain  persons  procured  a  charter  for  a  railrgadi  and 
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wanting  means  to  complete  it,  decided  to  issae  their  bonds  as  a  means  of  bor- 
rowing money,  and  mortgage  their  road  to  secure  their  paj'ment.  Railroads,  it 
is  believed,  have  frequently  been  built  in  that  way,  and  if  it  be  true  that  such 
a  mortgage  holds  no  part  of  the  road  except  what  was  completed,  it  is  quite 
time  that  the  rule  should  be  distinctly  announced,  that  the  consequences  of 
further  misapprehension  upon  the  subject  may  be  avoided.  But  we  are  not 
prepared  to  adopt  any  such  rule,  or  to  admit  that  the  proposition  has  any 
foundation  whatever  in  the  facts  of  this  case.  On  the  contrary,  we  hold  it  to 
be  clear  law  that  the  complainant,  as  the  trustee  for  the  benefit  of  the  bond- 
holders, took  "  the  road  built  and  to  be  built,"  together  with  all  the  other  mat- 
ters and  things  specifically  enumerated  in  the  mortgage.  Express  authority 
was  given  to  the  company  by  the  law  of  the  state  to  borrow  such  sums  of 
money  as  they  might  deem  necessary  for  completing  and  operating  their  rail- 
road, and  to  issue  and  dispose  of  their  bonds  for  any  amounts  so  borrowed. 
What  they  wanted  was  money  to  enable  them  to  make  the  road,  and  the  au- 
thority was  expressly  given  to  authorize  them  to  mortgage  it  for  that  purpose. 
Authorized  as  this  mortgage  was  by  express  statute,  the  case  is  even  stronger 
than  that  of  Pennock  v.  Coe,  23  How.,  128  (§§  1305-1309,  suj?ra)y  where  the 
rights  of  the  parties  depended  upon  the  general  rules  of  law. 

Terms  of  the  grant  in  that  case  were,  ^'all  present  and  future  to  be  acquired 
property,"  and  yet  this  court  held,  in  a  controversy  between  the  grantees  of  a 
first  mortgage  and  the  grantees  of  a  second  mortgage,  that  the  first  took  the 
future-acquired  property,  although  the  property  itself  was  not  in  existence  at 
the  time  the  first  mortgage  was  executed.  While  enforcing  the  rule  there  laid 
down,  this  court  said  there  are  many  cases  in  this  country  confirmmg  the  doc- 
trine, and  which  have  led  to  the  practice  extensively  of  giving  that  sort  of 
security,  especially  in  railroad  and  other  similar  great  and  important  enter- 
prises of  the  day.  Several  cases  were  cited  by  the  court  on  that  occasion 
which  fully  support  the  position,  and  many  more  might  be  added,  but  it  is  un- 
necessary to  refer  to  them,  as  the  one  cited  is  decisive  of  the  point.  2  Story 
Eq.  Jur.  (8th  ed.),  §§  1040, 1040a. 

2.  Failing  to  sustain  that  position,  the  respondents,  in  the  second  place,  rely 
upon  the  terms  of  the  subsequent  agreement  made  by  the  company  with  the 
contractor,  for  the  completion  of  the  route.  Counsel  of  respondents  concede 
that  the  mortgager  to  the  complainant  was  executed  in  due  form  of  law,  and 
the  case  also  shows  that  it  was  duly  recorded  on  the  9th  day  of  March,  1855^ 
more  than  eight  months  before  the  contract  set  up  by  the  respondents  was 
made.  All  of  the  bonds  except  those  subsequently  delivered  to  the  contractor 
had  long  before  that  time  been  issued,  and  were  in  the  hands  of  innocent 
holders.  Contractor,  under  the  circumstances,  could  acquire  no  greater  interest 
in  the  road  than  was  held  by  the  company.  He  did  not  exact  any  formal 
conveyance,  but  if  he  had,  and  one  bad  been  executed  and  delivered,  the  rule 
would  be  the  same.  Registry  of  the  first  mortgage  was  notice  to  all  the 
world  of  the  lien  of  the  complainant,  and,  in  that  point  of  view,  the  case  does 
not  even  show  a  hardship  upon  the  contractor,  as  he  must  have  known  when 
he  accepted  the  agreement  that  he  took  the  road  subject  to  the  rights  of 
the  bondholders.  Acting  as  he  did  with  a  full  knowledge  of  all  the  cir- 
cumstances, he  has  no  right  to  complain  if  his  agreement  is  less  remunerative 
than  it  would  have  been  if  the  bondholders  had  joined  with  the  compaoy  in 
making  the  contract.  "No  effort  appears  to  have  been  made  to  induce  them  to 
become  a  party  to  the  agreement,  and  it  is  now  too  late  to  remedy  the  over- 
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sight.  Conceding  the  general  rales  of  law  to  be  as  here  laid  down,  still  an 
attempt  is  made  by  the  respondents  to  maintain  that  railroad  mortgages  made 
to  secure  the  payment  of  bonds  issued  for  the  purpose  of  realizing  moans  with 
which  to  construct  the  road  stand  upon  a  different  footing  from  the  ordinary 
mortgages  to  which  such  general  rules  of  law  are  usually  applied. 

Authorities  are  cited  which  seem  to  favor  the  supposed  distinction,  and  the 
argument  in  support  of  it  was  enforced  at  the  bar  with  great  power  of  illustra- 
tion, but  suffice  it  to  say  that,  in  the  view  of  this  court,  the  argument  is  not 
sound,  and  we  think  that  the  weight  of  judicial  determination  is  greatly  the 
other  way.  Pierce  v.  Emery,  32  K  H.,  484;  Pennock  v.  Coe,  23  IIow.,  130 
(§§  1305-1309,  supra)\  Field  v.  Mayor  of  N.  Y.,  2  Seld.,  179;  Seymour  v.  Can. 
&  Niag.  Falls  R.  Co.,  23  Barb.,  286;  Red.  on  R'ys,  578;  Langton  v.  Horton, 
1  Hare  Ch.,  549;  Matter  of  Howe,  1  Paige,  129;  Mitchell  v.  Win:jlow,  2  Story, 
644;  Domat,  649,  art.  5;  1  Pow.  on  Mort.,  190;  Noel  v.  Bjwiey,  3  Sim.,  103. 

§  1558.  Jiy  tertna  of  mortgagey  principal  hecomcH  due  on  default  of  interest. 

Decree  of  circuit  court  not  only  gives  precedence  to  the  judgment  of  the 
oontractor,  but  also  to  the  past-due  coupons  or  interest  warrants  over  the 
principal  of  the  bonds.  Complainant  objects  to  tha  decree  in  both  particulars, 
and  we  think  his  objections  are  well  founded.  Terms  of  the  mortgage  are, 
that  in  case  of  default  in  payment  of  interest  or  principal  of  any  bond,  and  a 
sale  or  other  proceedings  to  coerce  the  same,  all  bonds  which  shall  be  a  lien  in 
ooramon  therewith,  and  the  interest  accrued  thereon,  shall  be  considered,  and 
shall  in  fact  be  equally  due  and  payable,  and  entitled  to  ^pro  rata  dividend  of 
the  proceeds  of  said  sale  or  other  proceedings.  Reference  is  made  to  another 
olause  of  the  mortgage,  where  it  is  said  that  in  no  case  shall  the  principal  of 
any  bond  be  considered  due  until  twenty  years  after  its  date;  but  it  is  quite 
obvious,  we  think,  that  the  latter  clause  was  inserted  merely  to  exclude  any  pos- 
sible inference  that  a  bondholder  under  any  circumstances  might  bring  an  aciion 
for  the  principal  of  a  bond  before  it  became  due  by  its  terms.  Such  was,  doubt- 
less, the  intention  of  the  provision,  but  it  does  not  in  any  manner  conflict  with 
the  suggestion  already  made,  that  in  case  of  sale  on  account  of  default  of  pay-* 
ment  of  interest  or  principal,  that  all  the  bonds  of  the  same  class,  and  the  in- 
terest accrued  thereon,  shall  be  entitled  to  n,pro  rata  dividend  of  the  proceeds. 
The  decree  of  the  circuit  court  is,  therefore,  reversed  with  costs,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  the  opinion  of  this  court. 

Mb.  Jusncx  Davis  dissented. 

SKIDDY  t^  ATLANTIC,  MISSISSIPPI  ft  OHIO  RAILROAD  COMPANY. 
(Circuit  Court  for  Virginia:  8  Hughes,  830-3S1.) 

Statbment  of  Facts. —  This  was  a  bill  in  equity,  filed  by  the  trustees  in  a 
mortgage  executed  by  the  Atlantic,  Mississippi  &  Ohio  Railroad  Company,  a 
Virginia  corporation,  which  had  been  created  by  tbe  consolidation  of  several 
limilar  corporations.  There  were  antecedent  incumbrances  on  the  railroad 
property,  created  by  the  constituent  corporations  before  their  consolidation. 
These  are  called  the  ^'divisional"  mortgages,  and  the  mortgage  to  complainants  is 
the  first  conjoint  incumbrance  of  the  consolidated  company.  The  bill  charges 
the  issuance  of  bonds  and  coupons,  the  non-payment  of  interest  coupons,  the 
insolvency  of  the  corporation,  and  the  peril  of  the  bondholders.  The  bill  prays 
for  a  foredoBure  of  the  mortgage,  and  pending  that  the  appointment  of  a  re- 
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oei Ver.  Anstvers  were  filed,  and  af tdr  a  pFelimiaary  hearing  two  receivers  were 
appointed.  Application  was  made  for  the  payment  of  past-due  wages  to  em- 
ployees of  the  railroad,  and  after  ailment  the  following  order  was  entered: 

§  1 559.  Overdvs  wage*  ordered  to  he  paid  to  employees. 

Upon  the  petition  of  the  receivers  heretofore  filed  in  this  canse,  it  is  ordered 
and  decreed  that  the  said  receivers  be,  and  they  are  hereby,  directed  to  pay, 
whenever  in  their  judgments  such  payment  is  expedient,  the  arrearages  of  wages 
due  the  employees  of  defendant  company,  who  have  not  assigned  their  claims, 
beginning  with  the  pay  roll  for  the  month  of  July,  1875.  The  said  payment 
is  to  be  made  according  to  the  pay  rolls  this  day  filed  with  the  clerk  of  this 
.court,  and  to  the  persons  therein  designated.  Ail  other  questions  touching  the 
subject  of  this  order  are  reserved.    . 

Hugh  L.  Bond. 
Eo.  W.  Hughes. 

Application  was  made  for  the  payment  of  assigned  labor  claims  and  dalms 
for  materials  and  supplies  previously  furnished. 

§  1 560,  Overdue  wages  assigned  to  third  persons  not  entitled  topaymexU;  nor 
hills  for  supplies  and  materials. 

Opinion  by  Boitd,  J. 

There  have  been  filed  a  large  number  of  petitions  in  this  cause,  asking  that 
the  receivers  be  required  to  pay  out  of  the  earnings  of  the  Atlantie,  Mississippi 
&  Ohio  Bailroad,  for  materials  furnished  to  the  company  shortly  before  the  ap- 
pointment of  receivers,  and  for  wa^s  due  to  the  employees  of  the  coropauy 
before  the  receivers  took  possession  of  it  The  petiticm  of  George  Faris  is,  to 
be  paid  the  amount  of  judgment  recovered  against  the  company,  upon  which 
execution  was  issued  and  levied  upon  personal  property  belonging  to  it.  We 
have  thought  it  unnecessary  to  set  out  all  the  petitions,,  and  have  selected  thess 
as  types  of  the  whole.  Whatever  is  the  equity  of  these  is  the  equity  of  all, 
and  what  is  done  by  the  court  with  them  will  be  the  disposition  of  the  others. 
At  the  time  the  materials  which  the  petitioners  furnished  the  company  were 
purchased,  the  railroad  corporation  was  indebted  several  millions  of  dollars,  to 
secure  which  indebtedness  it  had  long  antecedently  executed  and  recorded  a 
mortgage,  pledging  its  whole  property,  of  every  kind  and  description.  This  sum 
of  money  was  borrowed  and  loaned  upon  the  express  condition  that  this  mort- 
gage should  he  so  made.  When  the  mortgagees  parted  with  their  money  they 
took  the  precaution  to  require  this  security  for  its  repayment. 

When  the  parties  who  now  seek  payment  for  the  materials  furnished  to  the 
company  by  them  parted  with  their  goods  to  the  company,  they  did  not  take  tbe 
precaution  to  require  any  security.  Were  the  court  now  to  grant  their  petition, 
and  out  of  the  mortgaged  property,  pledged  to  pay  a  particular  debt,  pay  them,  it 
would  substitute  the  unsecured  for  the  secured  debt.  If  these  simple  contract 
4ebts  for  goods,  furnished  on  the  credit  of  the  company  alone,  are  to  be  paid  before 
the  mortgage  debt  is  paid,  they  stand  on  a  better  footing  than  the  secured  debta 
If  they  are  to  be  paid  pari  passu  with  the  mortgagees,  then  the  mortgage  is 
valueless.  It  is  suggested  that  these  claims  for  materials. furnished  stand  in  a 
different  position  from  the  general  floating  or  unsecured  debts  of  the  company, 
because  the  contracts  were  made  just  before  the  commencement  of  these  pro- 
ceedings, and  the  material  has  been  used  by  the  receivers.  This  can  make  no 
difference.  All  material  furnished  the  company,  and  for  which  it  is  indebted 
and  which  was  not  consumed  in  the  use,  is  now  used  by  the  receivers.  Whether 
tk  debt  be  an  hour  or  a  year  old  can  make  no  differenoe  in  its  equity.    It  stands 
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in  the  same  relation,  do  matter  what  its  age,  to  the  secured  debt  of  the  road. 
To  allow  one  of  these  debts  to  be  paid  out  of  the  mortgaged  property  is  to 
allow  all.  That  is  to  say,  the  unsecared  debt  would  be  paid  pari  pctsau  with 
the  secured  debt,  and  in  a  court  of  equity  it  would  come  to  pass  that  the  only 
persons  who  had  no  security  would  be  those  who  had  taken  it. 

Certain  of  these  petitions  are  on  the  part  of  former  employees  of  the  road 
to  whom  wages  are  due  for  work  done  before  the  receivers  were  appointed. 
8ome  of  thete  claims  are  presented  by  the  employees  and  others  by  their  as- 
signees. So  far  as  this  case  is  concerned,  there  can  be  no  distinction ;  their 
equities  are  the  same.  It  is  impossible  to  discover  upon  what  better  footing 
these  claims  stand  than  do  those  of  the  material-men.  They  are  simple  con- 
tract debts  of  the  company.  The  labor  of  the  employee  was  bestowed  upon 
the  materials  furnished,  and  both  labor  and  goods  became  the  property  of  the 
company.  There  can  be  no  distinction  in  law  or  equity  between  a  debt  dae 
for  labor  or  for  goods  sold  and  delivered.  But  in  order  to  set  up  some  sort  of 
equity  in  this  behalf,  it  has  been  argued  that  the  mortgagees  had  a  right  to 
take  possession  of  the  road  so  soon  as  default  was  made  in  their  mortgage,  and 
that  not  having  done  so,  they  suffered  the  defendant  company  to  contract 
these  obligations,  which  were  for  their  benefit.  It  has  never  been  decided  yet 
that  because  a  mortgagee  does  not  immediately  pounce  upon  his  security,  fore- 
close, take  possession  and  sell,  that  he  impairs  the  obligation  of  his  lien.  If  a 
man  have  a  mortgage  on  a  large  stock  of  goods  of  a  retail  merchant,  and  de- 
fault is  made,  it  will  hardly  be  contended  that  unless  possession  is  at  once 
taken  the  lien  for  wages  of  the  mortgagees,  clerks  and  employees  is  superior 
to  the  mortgage. 

These  petitions  present  cases  of  great  hardship,  but  the  contract  for  hire 
was  with  the  company,  not  with  these  mortgagees,  and  these  claimants  are  en- 
titled to  be  paid,  as  are  the  material-men,  out  of  anything  the  company  has 
unmortgaged.  There  was,  at  the  time  of  these  contracts  for  labor  and  ma- 
terial, no  law  of  Virginia  giving  a  statutory  lien.  The  only  lien  pretended  to 
be  set  up  is  an  alleged  equitable  one.  That  the  opinion  of  the  legislature  was 
that  no  such  lien  existed  is  plain,  from  the  fact  that  by  the  recent  act  of  March 
21,  1877,  chapter  200,  an  effort  has  been  made  to  give  such  a  lien  as  that  set 
up  in  these  petitions.  Like  that  of  George  Farish,  the  executions  in  these 
cases  were  levied  upon  mortgaged  property.  The  creditor  is  entitled  to  what- 
ever interest  may  result  to  the  company  after  the  mortgage  debt  upon  the  road 
or  the  locomotive  taken  in  execution  is  paid.  He  is  entitled  to  nothing  more. 
When  these  proceedings  are  matured,  the  assets  of  the  company  will  be  mar- 
shaled and  sold,  the  liens  and  priorities  of  creditors  ascertained,  and  the  pro- 
ceeds of  sale  will  be  distributed  according  to  the  rules  of  equity,  among  such 
as  have  proved  their  debts.    These  petitioners  must  await  that  event. 

IIcronES,  J.,  concurred. 

OK  PEirnON  FOB  LEAVE  TO  TUB  BECEIYBBS  TO    ISSUE    TEN   TEABS^   EXTENSION    CER- 
TIFICATES. 

Opinion  by  HironES,  J. 

The  circuit  judge  was  willing  at  once  to  sign  the  order  asked  for  by  the  com- 
plainants on  the  24:th  inst.;  but  we  concurred  in  thinking  it  well  to  take  a  few- 
days  for  consideration,  and  I  am  now  ready  to  state  the  grounds  of  the  actioo 
of  the  court. 
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§  156K  Ten  yeari  interest  certificates  ordered  to  be  issued. 

The  petition  of  the  trustees  of  the  consolidated  mortgage  sets  forth  that  cer- 
tain bonds  secured  by  certain  mortgages  on  the  divisional  roads  of  the  defend- 
ant company,  and  amounting  in  the  aggregate  to  $S66,944-,  are  past  due,  or  will 
soon  mature;  and  that  the  holders  of  a  large  portion  of  them  are  content  to 
forbear  the  payment  of  the  principal  so  due,  and  would  do  so  if  relieved  from 
the  necessity,  when  collecting  the  semi-annual  interest  accruing  and  to  accrue, 
of  transmitting  their  bonds  to  the  places  of  paying  intei*est,  and  having  each 
payment  indorsed  upon  the  bonds.  The  petition,  therefore,  asks,  as  a  con- 
venient means  of  making  and  evidencing  these  payments,  that  the  receivers  be 
allowed  to  prepare  coupons  for  the  payment  of  future  interest,  to  be  attached 
to  such  bonds  as  may  be  held  by  persons  willing  to  forbear  the  collection  of 
the  principal  due  them,  and  to  continue  to  receive  the  semi-annual  interest 
which  their  bonds  now  carry. 

The  class  of  bonds  and  obligations  past  due  or  soon  to  fall  due,  to  which  the 
petition  refers,  are  as  follows: 

9157,000  of  the  7  per  cent,  first  mort<rage  bonds  of  the  Norfolk  &  Petersbur^g^  road  which 
were  due  in  1868,  and  were  extended  to  1875,  and 

826,000  of  the  8  per  cent,  first  mortga-^e  bonds  of  said  road  which  were  due  in  1868  and  wi>re 
extended  to  1877  —  the  two  making  |468,000  of  first  mortgage  bonds  of  tliat  road, 
past  due. 
6,000  of  6  per  cent  first  mortgage  bonds  of  the  Virginia  &  Tennessee  road  due  since 
December.  1872. 

960,500  of  8  per  cent,  bonds,  called  "interest  funding  bonds,"^  issued  to  Decatur  H.  Miller, 
December,  1860,  to  take  up  and  extend  coupons  of  the  Virginia  &  Tennessee  road 
then  due,  and  secured  by  deed  of  trust  on  that  road. 

138,444  of  8  per  cent,  bonds  issued  in  December.  1873,  by  the  consolidated  company  in  exten- 
sion of  the  time  of  paying  certain  coupons  of  the  several  divisional  roads  then  about 
falling  due,  the  unpaid  coupons  standing  as  a  pledge  for  the  security  of  these  bonds 
issued  in  their  stead,  which  will  fall  due  January,  187J. 
$866,944  being  the  total  amount  of  the  bonds  to  which  the  petition  refers. 

The  allegations  of  the  petitioning  trustees  are  that  *'  the  holders  of  a  large 
proportion  of  the  said  liabilities  are  willing  to  extend  the  time  for  the  payment 
of  the  said  principal;"  and  that  *Hhe  interest  of  all  parties  will  be  promoted 
by  an  order  of  court  authorizing  and  directing  the  receivers  to  prepare  and 
issue  to  such  holders  of  said  obligations  as  are  or  may  hereafter  be  willing  to 
receive  them,"  such  certificates  as  are  described  in  the  petition.  It  will  be  ob- 
served that  the  extension  contemplated  is  but  a  repetition  of  what  was  done 
during  the  defendant  company's  regime  on  frequent  occasions,  without  objec- 
tion from  any  source,  and  to  the  common  advantage  of  all  parties  interested. 

No  objection  is  made  to  the  prayer  of  the  petition  by  any  class  of  bond- 
holders, a  large  number  of  whom  are  represented  to  be  in  favor  of  the  arrange- 
ment. The  bondholders  are  the  only  persons  substantially  interested  in  the 
proposal,  and  are  the  class  who  are  naturally  most  intelligent,  alert  and  sensi- 
tive on  the  subject.  The  only  objection  comes  from  certain  of  the  trustees  of 
mortgages  resting  on  the  divisional  roads,  especially  the  trustees  under  the  first 
and  second  mortgages  of  the  Norfolk  &  Petersburg  road.  But  the  interest 
of  trustees,  in  such  a  question  as  this,  is  merely  nominal,  and  their  powers  but 
little  more  than  perfunctory.  Under  a  proper  sense  of  the  responsibility  of 
their  position  it  is  perfectly  competent  for  them  to  file  formal  objections  to  the 
prayer  of  the  petition,  and  submit  the  whole  matter  to  the  judgment  and  dis- 
cretion of  the  court.  This  it  was  no  doubt  their  duty  to  do,  and  they  have 
performed  that  duty ;  but,  as  the  question  presented  to  the  court  is  more  one 
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of  interest  and  of  policy  than  of  law,  if  the  bondholders,  who  are  the  persons 
really  interested  in  the  proposal,  consent,  and  no  shareholder  objects,  the  court 
would  be  slow  to  thwart  the  wishes  of  the  former,  at  the  instance  of  trustees 
having  no  substantial  interest,  and  who  are  bat  formal  parties  to  the  record. 

If  any  of  the  divisional  bondholders  desire  to  forbear  the  collection  of  the 
principal  of  their  bonds,  why  should  they  be  required  by  their  trustees  to  fore- 
close? If,  in  forbearing,  they  desire  a  convenient  and  usual  process  of  col- 
lecting the  instalments  of  interest  due  them  to  be  provided,  then  what  right 
have  their  trustees  to  object?  If  this  road  were  still  in  the  hands  of  its  com- 
pany there  could  be  no  doubt  of  the  right  and  power  of  the  company  (a  right 
which  it  frequently  exercised)  to  extend  the  time  of  paying  such  bondholders 
as  were  willing  to  forbear,  and  to  devise  a  convenient  means  whereby  such 
bondholders  could  collect  and  make  receipt  for  the  semi-annual 'interest  falling 
and  to  fall  due.  And  but  for  the  fact  that  this  road  is  in  the  bands  of  re- 
ceivers, who  are  the  servants  of  the  court,  and  can  do  nothing  except  by  its 
authority,  this  petition  would  be  unnecessary.  It  has  been  presented  out  of 
abundant  prudence;  and  its  prayer  is  simply  that  the  receivers  may  have  leave 
to  adopt  a  convenient  and  usual  means  of  enabling  those  bondholders,  who 
wish  to  forbear  the  collection  of  the  principal  due  them,  to  collect  and  give 
receipt  for  the  interest  as  it  shall  fall  due.  The  coupons  proposed  by  the 
trustees  are  to  cover  semi-annual  instalments  of  interest  for  ten  years;  with 
the  proviso  (to  bo  emb(  died  in  them)  that  they  are  to  be  delivered  up  whenever 
they  shall  be  called  in,  either  by  the  receivers  or  by  any  company  succeeding 
to  them  in  the  control  of  the  road.  The  bondholders  who  apply  for  them  will 
be  b:)und  to  an  extension,  for  ten  years,  of  the  time  for  demanding  the  prin- 
cipal of  their  bonds.  But  the  receivers,  and  the  company  succeeding  to  them, 
will  be  bound  to  no  time  of  extension  at  all,  and  indeed  nothing  at  all,  ex- 
cept the  payment  of  such  instalments  of  interest  as  shall  fall  due  while  the 
coupon.certificates  proposed  shall  be  outstanding.  No  change  of  securities  or 
of  the  rights  of  any  party  in  interest  can  be  effected  by  the  proposition  in  any 
degree;  except  only  that  the  bondholders  who  choose  will  be  allowed  to  re- 
linquish for  a  time  their  right  to  the  immediate  payment  of  the  principal  of 
th'ir  bonds. 

As  there  can  be  no  change  in  the  rights  of  parties,  except  such  as  those 
bondholders  who  choose  may  voluntarily  submit  to,  the  only  question  for  the 
consideration  of  the  court  is,  whether  it  is  for  the  interest  of  all  concerned  to 
permit  the  transaction  proposed.  The  effect  of  the  transaction  will  be  to 
satisfy  those  bondholders  who  have  a  present  right  to  the  immediate  foreclos- 
ure of  certain  divisional  mortgages  resting  upon  parts  of  the  line  of  the 
Atlantic,  Mississippi  &  Ohio  road  by  a  separate  sale  of  those  divisional  roads* 
By  satisfying  them  the  court  will  diminish,  and,  I  trust,  remove,  the  danger  of 
separate  sales  of  parts  of  the  line,  and  prepare  the  way  for  a  sale  of  the  road 
as  an  entirety.  The  court  feels  bound  to  employ  every  means  in  its  power  and 
within  the  scope  of  its  jurisdiction,  to  prevent  any  disintegration  of  the  line. 

Its  custody  of  the  road  has  not  so  far  been  prejudicial  to  any  interest  con- 
nected with  it.  Leaving  out  of  view  such  injury  as  may  have  been  caused  by 
the  floods  of  the  last  week,  the  road  is  in  better  condition  than  ever  before, 
while  the  floating  debt  left  by  the  company  has  been  diminished.  During  the 
custody  and  management  of  its  receivers  the  bonds  secured  upon  the  divisional 
roads  have  in  every  instance  appreciated  very  materially,  if  the  court  may  be 
presumed  to  take  note  of  the  quotations  of  the  markets  as  made  known  by  the 
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public  printe.  The  bonds  of  the  second  mortgage  on  the  Norfolk  &  Peters- 
burg division  have  appreciated  since  June,  1876,  from  sixty-eight  cents  in  the 
dollar  to  seventy-eight  cents.  The  bonds  of  the  first  mortgage  of  the  N'orfolk 
&  Petersburg  divisional  road  have  appreciated  since  June,  1876,  from  about 
eighty-Mix  cents  in  the  dollar  to  about  ninety  cents.  Cartain  other  of  the  bonJs 
secured  on  divisional  roads  have  risen  as  much  as  thirty  cents  fn  the  dollar  since 
June,  1876,  when  the  receivers  took  charge  of  the  consolidated  line.  It  is  also 
true  that  there  has  been  no  depreciation  in  market  value  during  this  period  of 
any  class  of  bonds  secured  on  the  divisional  roads.  The  court,  therefore,  being 
aware  of  these  facts,  does  not  consider  that  it  acts  to  the  preju  lice  of  any  party 
in  interest  in  adopting  any  measure  tending  to  prevent  and  avoid  the  separate 
sale  of  ^ny  division  of  the  road  in  foreclosure  of  divisional  mortgages,  wherehy 
it  may  insure  a  sale  of  the  line  as  an  entirety.  It  feels  bound  to  pursue  a  policy 
looking  to  the  preservation  of  the  integrity  of  the  road  from  Norfolk  to  Bristol 
by  many  considerations. 

If  the  line  were  broken  into  several  parts  each  would  be  comparatively  value- 
less. The  experience  of  all  railroad  management,  in  this  country  and  elsewhere, 
is,  that  lines  of  road  broken  into  parts,  under  disjointed  management,  cannot  be 
conducted  with  economy,  efQciency  or  success  and  are  incompetent  to  compete 
with  rival  lines  for  the  business  of  the  country.  If  the  Atlantic,  Mississippi 
'&  Ohio  Railroad  were  broken  at  Lynchburg,  in  its  ownership  and  management, 
the  roads  east  of  that  point,  having  little  travel,  would  be  reduced  in  their  busi- 
ness to  a  very  diminutive  local  trade,  and,  if  sold  with  their  feeble  revenues, 
would  not  p;iy  the  mortgages  resting  upon  them.  If  the  road  from  Lynchburg 
to  Bristol  were  detached  from  the  line,  in  ownership  and  management,  it  would 
cease  to  be  a  part  of  a  great  avenue  for  the  heavy  products  of  the  wejtern 
country,  and  would  be  dependent  for  its  chief  resources  upon  travel  and  light 
express  freight,  which  it  would  carry  as  part  of  a  north  and  south  line.  Run- 
ning through  a  mountain  region,  it  would  speedily  become,  under  the  heavy 
expenses  constantly  necessary  to  maintain  it,  as  feeble  in  its  revenues  and  re- 
sources as  when  it  was  first  consolidated  in  management  with  the  roads  to 
Norfolk. 

As  a  consolidated  line  of  east  and  west  transportation  for  the  trade  of  the 
west,  this  line  of  road  has  been  growing  in  importance  and  public  consideration 
more  and  more  each  year,  ever  since  its  consolidation.  Western  trade,  the  first 
avenue  of  outlet  for  which  was  the  Erie  canal,  and  which  afterwards  sought 
the  lines  of  road  constructed  parallel  and  near  to  that  work,  has  been  tending 
for  several  years  to  lines  on  lower  latitudes  and  shorter  routes.  The  large 
business  of  the  Baltimore  &  Ohio  road  is  a  striking  exemplification  of  this 
tendency.  The  growing  magnitude  of  the  business  of  the  Chesapeake  &  Ohio 
Railroad  is  another  evidence  of  the  strong  tendency  of  western  trade  to  avoid 
frost  and  long  lines,  in  favor  of  more  southern  and  shorter  lines.  The  present 
great  and  growing  business  of  the  Atlantic,  Mississippi  &  Ohio  road  is  a  further 
and  conclusive  proof  that  western  trade  is  seeking  the  shortest  lines  across  the 
continent  to  the  Atlantic  ports.  Whether  western  produce  seeks  to  reach  the 
Atlantic  seaboard  from  Memphis,  or  St.  Louis,  or  Louisville,  or  Omaha,  or 
Chicago,  the  line  of  the  Atlantic,  Mississippi  &  Ohio  road  presents  the  shortest 
and,  with  some  inconsiderable  expenditure  on  parts  not  yet  completed,  can  be 
made  the  most  eligible  of  all  the  great  east  and  west  lines  of  railw^ay,  except 
probably  that  of  the  Chesapeake  &  Ohio  road.  It  has  the  advantage  of  rest^ 
ing  upon  tide-water  in  the  east,  near  the  foot  of  Chesapeake  Bay,  whose  outlet 

680 


EQUITIES  AFFECTING  PRIORITY  OP  MORTGAGES.  §  16*1. 

to  the  ocean  is  on  the  same  latitude  via-Orms  with  the  straits  of  Gibraltar,  and 
of  terminating  at  the  first  safe  port  north  of  the  dangerous  Carolina  coast. 
Its  western  terminus  at  Bristol  is  a  converging  point  for  lines  of  railroad  com- 
ing up  from  all  parts  of  the  southern  and  southwestern  states,  and  from  the 
Mississippi  at  Memphis  and  St,  Louis.  With  a  small  expenditure  in  the  direc- 
tion of  Cumberland  Gap  or  of  New  River,  Bristol  or  Central  Depot  would  be- 
come the  focus  also  of  lines  of  railway  pointing  from  Louisville,  Cincinnati, 
Omaha  and  Chicago,  to  the  seaboard.  When  a  saving  of  two  hundred  miles  in 
distance  is  continually  offered  to  the  trade  of  a  vast  region  of  country,  local 
influences  and  artificial  contrivances  cannot,  for  any  very  long  period  of  time, 
prevent  it  from  seeking  the  shorter  routes.  The  prorating^  distance  from  Nor- 
folk by  sail  vessels  to  Liverpool  being  only  five  hundred  miles,  and  to  New 
York  only  seventy-five  miles,  and  by  steamers  to  Liverpool  only  one  thousand 
miles,  and  to  New  York  only  one  hundred  and  twenty-five  miles,  this  tendency 
of  trade  to  find  outlet  to  the  ocean  by  way  of  Norfolk  over  the  Atlantic, 
Mississippi  &  Ohio  road  from  beyond  Bristol  must  continually  strengthen,  unless 
unfortunately  the  road  should  be  broken  into  parts. 

The  disintegration  of  the  line  of  the  Atlantic,  Mississippi  &  Ohio  road  at 
Lynchburg  would  be  fatal  to  its  value  as  an  east  and  west  avenue  of  produce 
moving  to  market  from  the  west  and  southwest,  and  of  merchandise  returning 
to  those  regions  from  the  east,  the  north  and  Europe.  The  Virginia  &  Ten- 
nessee division  would  degenerate  into  a  mere  road  of  rapid  transportation  for 
light  goods  and  passengers  between  north  and  south.  The  Southside  and  the 
Norfolk  &  Petersburg  divisions  would  lose  their  present  through  trade  from 
the  western  and  southwestern  states,  and  speedily  degenerate  into  the  unim- 
portant local  works  which  they  were  within  the  memories  of  persons  not  yet 
of  matured  agte. 

Paramount,  however,  to  the  mere  pecuniary  interests  of  the  bondholders  and 
shareholders  in  this  line  of  road  and  its  several  divisions,  are  the  public  inter- 
ests connected  with  it.  The  court  is  not  unmindful  of  the  fact  that  the  com- 
monwealth of  Virginia,  in  bestowing  an  expenditure  of  seven  or  eight  milliona 
of  dollars  upon  the  roads  constituting  this  line,  intended  them  to  be  more  than 
local  works,  and  especially  intended  that  the  Virginia  &  Tennessee  road  should 
be  more  than  part  of  a  line  of  north  and  south  transportation  for  travel  and 
light  freights.  This  character  of  road  was  scarcely  within  the  contemplation 
of  the  state.  Her  intention  was  to  construct  a  line  of  east  and  west  transpor- 
tation that  would  bring  the  staple  products  of  the  northwest,  the  west  and 
southwest  across  her  territory  to  her  principal  cities,  and  at  Richmond  and 
Norfolk  would  place  her  merchants  in  connection  with  the  large  commercial 
operations  of  the  world.  The  court  keeps  constantly  in  view  this  cardinal 
policy  of  Virginia,  and  has  every  assurance  that  the  foreign  bondholders  are 
desirous  to  pursue,  advance,  secure  and  render  permanent  this  policy.  As  far 
as  it  lies  within  its  jurisdiction,  and  as  it  may  be  done  within  the  scope  of  its 
proper  functions  and  may  not  impair  the  rights  of  parties  in  interest,  the  court 
will  discourage  separate  accounts  and  separate  sales  of  foreclosure  in  this  suit; 
in  order  that,  after  disposing  of  the  many  interlocutory  motions  and  petitions 
before  it,  it  may  enter  a  decree  in  foreclosure  directing  a  sale  of  the  whole  line 
as  one  work  under  which  this  line  of  road  may  be  rendered  permanently  intact 
and  indissoluble.  An  order  of  court  is,  therefore,  entered  in  accordance  with 
the  prayer  of  this  petition. 
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PE-HTION   BY   DUTCH   BONDHOLDERS   TO   BE   MADE   PABTIES. 

Opinion  by  Bond,  J. 

The  defendants  of  record  in  this  cause  on  the  9th  day  of  September,  1871, 
executed  a  mortgage  of  their  railroad  and  effects  to  the  complainants  to  secure 
the  paj^ment  of  certain  bonds  mentioned  therein  and  the  interest  thereon  as  it 
fell  due.  There  was  default  in  the  interest,  and  the  complainants,  the  mort- 
gagees, brought  suit  to  foreclose  the  mortgage.  Everything  has  proceeded  regu- 
4arly  from  time  to  time  without  complaint  on  the  part  of  the  cestuis  que  trust 
under  the  mortgage  until  the  filing  of  the  petition  now  under  consideration, 
which  is  a  petition  by  certain  of  the  bondholders  alleging  that  they  should  be 
made  parties  to  the  suit.  The  reasons  given  for  this  request  are:  1st.  That 
the  petitioners  are  a  committee  known  as  the  Amsterdam  committee  for  the 
protection  of  the  rights  of  the  consolidated  bondholders  of  the  defendant  com- 
pany, by  which  is  meant  that  they  are  bondholders  under  the  mortgage  to  the 
-complainants  or  their  representatives. 

The  petition  then  alleges  that  these  proceedings  on  the  part  of  the  trustees 
were  commenced  by  a  minority  of  the  bondholders,  but  it  does  not  seek  on  that 
.account  to  dismiss  them,  nor  does  it  allege  that  the  proceedings  were  taken 
against  their  objections  or  wishes.  Th^y  allege  that  for  the  protection  of  their 
interests  they  have  appointed  counsel  to  represent  them  in  this  country,  and 
that  they  hold  one-half  of  the  bonds,  or  nearly  so,  under  the  mortgage  above 
mentioned,  and  that  not  being  parties  to  the  suit  upon  record,  they  do  not  re- 
ceive notice  of  the  proceedings  as  they  go  on  from  the  trustees  or  their  counsel, 
.and  they  pray  that  they  may  be  made  parties  to  the  suit  in  order  that  they 
may  take  part  in  the  proceedings  in  the  cause  as  it  progresses  from  time  to 
time.  This  petition  was  filed  on  the  2l8t  of  December,  1877,  and  was  signed 
by  James  G.  Parrish,  who  was  not  alleged  in  it  to  be  a  bondholder  nor  the  coun- 
sel for  any  such  in  this  court. 

Upon  April  4, 1878,  another  petition  was  filed,  amending  the  first,  already  re- 
ferred to.  In  this  amended  petition  it  is  alleged,  first,  that  certain  proceedings 
have  been  had  heretofore  between  the  bondholders  represented  by  a  com- 
.mittee  of  the  Amsterdam  committee,  with  a  like  body  representing  English 
bondholders  at  London,  and  after  a  long  recital  of  interviews  between  the 
parties  of  bondholders,  the  one  in  England  and  the  other  in  Amsterdam, 
respecting  the  reorganization  of  the  defendant  company,  it  states  that  they 
oouid  not  agree  upon  a  plan  for  such  reorganization,  and  that  the  English  bond- 
.holders  had  the  aid  of  the  counsel  of  the  complainants  in  drawing  up  and  ad- 
vocating their  plan  of  reorganization  in  opposition  to  that  of  the  German 
bondholders;  and  it  further  alleges  that  the  English  bondholders,  through  their 
.agent,  had  advertised  that  their  plan  of  reorganization  had  the  approval  of  the 
receivers  of  the  road  and  of  the  counsel  of  the  trustees  of  the  mortgage,  the 
complainants  in  this  suit.  It  is  alleged  that  the  agent  of  these  European  bond- 
. holders  applied  to  the  trustees  under  the  mortgage  to  be  supplied  with  copies 
of  the  papers  filed  from  time  to  time  in  the  cause,  and  that  they  have  not  done 
so,  and  have  refused  so  to  do.  And  it  is  charged  that  the  trustees  are  carrying 
on  the  suit  in  furtherance  of  the  plans  of  the  English  bondholders  without  ret- 
.erence  to  those  of  the  German  bondholders  or  their  committee,  and  the  prayer 
is  that  they  may  be  made  parties  to  the  suit. 

§  1563.  The  trustees  in  a  railroad  mortgage  are  the  only  necessary  and  proper 

jparties  to  represent  all  the  hondlwlders. 

It  is  nowhere  alleged  in  this  petition^  original  or  amended,  that  the  trustees 
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or  their  counsel,  so  far  as  this  suit  has  progressed,  have  not  acted  for  the  benefit 
of  all  the  bondholders  under  the  mortgage  without  partiality  or  prejudice. 
No  single  act  of  the  trustees  in  the  conduct  of  the  suit  is  referred  to  as  detri- 
mental, or  in  antagonism  to  the  interest  of  the  petitioners.  Nor  is  the  court 
asked,  on  account  of  their  negligence,  fraud  or  incompetency,  to  remove  them 
and  give  to  the  petitioners  or  the  bondholders  the  conduct  of  the  suit.  The 
sole  objection  is  that  among  the  bondholders  themselves  there  has  arisen  a  dis- 
pute respecting  the  reorganization  of  the  defendant  company,  and  that  the 
trustees  or  their  counsel  have,  in  consultation  with  such  bondholders  as  they 
have  had  access  to,  given  preference  to  the  plan  of  one  party  of  the  bond- 
holders rather  than  to  that  of  the  other.  No  allegation  is  made,  however,  that 
this  preference  has  been  expressed  in  any  proceedings  taken  in  court,  or  that 
it  has  influenced  in  any  way  the  conduct  of  the  suit  on  the  part  of  the 
trustees.  -  -  . 

Of  course  in  every  cause  in  equity  all  the  parties  in  interest  must  be  made 
parties  to  the  suit,  but  in  the  case  of  Richards  t^.  Chesapeake  &  Ohio  Railroad 
this  court  has  already  held  that  to  foreclose  a  mortgage  given  by  a  railroad 
company  to  trustees  to  secure  the  payment  of  bonds  and  coupons  mentioned  iu 
it,  as  they  mature,  the  trustees  are  the  only  necessary  parties  to  the  suit;  that 
the  proper  parties  to  be  defendants  are  the  parties  who  hold  or  claim  in  opposi- 
tion to  them  is  equally  dear.  In  order,  therefore,  to  disturb  the- rights  of  the 
trustees  to  bring  and  conduct  this  suit,  in  which  they  represent  every  bond- 
holder known  to  the  mortgage,  at  the  instance  of  such  a  bondholder,  it  must  be 
shown  to  the  court  that  the  trustees  have  done,  or  contemplate  doing,  in  the 
cause  some  act  which  will  be  detrimental  to  the  interest  of  such  bondholder 
or  set  of  bondholders.  This  is  not  averred  or  proved  in  the  matter  of  this  peti- 
tion. It  is  alleged  that  the  trustees  have  approved  a  plan  of  reorganization 
proposed  by  one  set  of  bondholders  rather  than  another.  But  the  court  can- 
not consider  any  proceedings  among  the  bondholders  or  trustees  which  are  not 
the  subject  of  proceedings  in  this  court  and  this  cause,  so  that  until  it  is  proved, 
as  it  is  not  now  asserted,  that  the  trustees  under  this  mortgage  ought  not,  by 
reason  of  negligence,  fraud  or  incompetency,  to  conduct  this  suit,  the  peti- 
tiouera  have  no  right  to  ask  that  they  be  appointed  plaintiffs  to  share  in  such 
conduct,  or  to  conduct  it  wholly  themselves.  I  know  of  no  instance  in  a  case 
of  foreclosure  of  a  railroad  mortgage  where  the  trustees  have  been  displaced 
or  required  to  take  an  adjutant  bondholder  to  assist  in  the  conduct  of  a  suit, 
except  where  some  malfeasance  or  incompetency  is  alleged  on  the  part  of  the 
trustee.  But  the  petitioners  ask  in  the  petition,  as  amended,  at  once  to  be 
made  parties,  whether  plaintiff  or  defendant,  and  cite  numerous  instances 
where  the  courts  have  allowed  bondholders  of  different  interests  or  classes  who, 
though  represented  by  the  same  parties,  bad,  or  thought  they  had,  different 
interests  to  be  defended  or  asserted  from  others  represented  under  the  same 
mortgage  or  deed  of  trust.  It  seems  to  me  none  of  these  cases  apply  to  the 
matter  of  this  petition.  There  is  but  one  class  of  bondholders  under  this  mort- 
gage. The  interests  of  each  bondholder  are  identical.  Some  of  the  bond- 
holders have  moved  the  action  of  the  trustees  and  others  have  not.  The  one 
are  active  bondholders  and  the  others  are  inactive.  Some  of  them  are  repre- 
sented by  one  committee  and  others  are  represented  by  another,  but  this  does 
not  constitute  a  class  of  bondholders;  their  interests  are  identical,  and  one 
might  as  well  say  that  because  bondholders  under  the  same  mortgage  were 
represented  in  court  by  different  counsel  that  constituted  them  a  different  class 
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of  bondholders,  and  that  they  were,  because  represented  by  different  persons, 
entitled  to  be  parties  to  the  suit. 

The  moment  a  petition  is  presented  to  this  court  by  any  party  interested  in 
the  conduct  or  result  of  this  suit,  which  alleges  that  these  trustees  are  derelict, 
incompetent  or  partial  in  any  action  they  propose  to  the  court,  that  petition 
shall  be,  as  it  is  entitled  to  be,  respectfully  heard ;  and  if,  after  consideration  of 
the  proof,  it  shall  be  ascertained  that  the  petitioner  is  correct,  the  trustees  will 
be  removed,  and  the  bondholders  allowed  to  conduct  the  suit  in  their  own  way 
without  the  intervention  of  trustees,  except  so  far  as  they  may  be  nominal 
parties  to  it. 

And  these  petitioners  who  now  ask  to  be  made  parties,  plaintiffs  or  defend- 
ants, while  wo  refuse  them  the  conduct  of  the  suit  or  to  be  made  parties  to  it, 
are  at  liberty,  whenever  a  motion  is  made  in  this  cause  which  in  their  judgment 
is  hostile  to  the  interests  of  their  clients,  to  oppose  it,  as  they  have  done  in  this 
instance,  by  petition;  if  the  circumstances  show  bad  faith  on  the  part  of  the 
trustees,  they  will  be  removed,  and  others  appointed  to  conduct  the  suit.  This 
serves  all  the  purposes  of  this  petition,  except  that  the  bondholders  represented, 
or  alleged  to  be  represented,  by  the  signers  of  it  may  not  have  the  right  of 
appeal  from  any  decree  of  the  court  which  they  think  unfavorable  to  their 
specific  and  peraonal  interests,  unless  made  parties  to  the  record.  Under  those 
circumstances,  when  they  arise,  we  think  any  bondholder  who  feels  that  his 
rights  are  injured  by  the  action  of  the  trustees,  or  of  the  court,  has  a  right  to 
be  put  in  such  position,  eithor  as  plaintiff  or  defendant,  as  will  enable  him  to 
have  them  adjudicated  by  an  appellate  court.  That  case  is  not  presented  to  us 
by  this  petition,  and  the  prayer  of  it  is,  therefore,  in  this  instance,  refused. 

Dissenting  opinion  by  Hughks,  J. 

I  have  differed  so  seldom  with  the  presiding  judge  (whose  opinion  is  the  law 
of  the  court)  that  it  is  with  great  reluctance  that  I  now  express  a  dissent  from 
his  ruling.  In  the  result  at  which  he  arrives  in  the  decision  just  read  I  concur 
substantially,  as  the  petitioners  can  gain  all  they  now  desire  under  the  ruling 
of  the  court.  I  think  that  the  bondholders  who  did  not  unite  in  directing  the 
trustees  to  move  in  this  cause  for  foreclosure  raaj^  of  mere  right,  be  made 
parties  defendant  In  considering  the  petition  of  the  Dutch  bondholders,  I 
have  been  content  to  confine  my  view  to  the  terms  of  the  trust  deed  securing 
the  bonds  of  the  consolidated  company.  A  provision  of  that  deed  authorizes 
the  trustees  to  proceed  for  foreclosure  at  the  direction  of  one-fifth  of  the  bond- 
holders secured.  It  thereby  classifies  these  bondholders  into  those  who  move 
in  the  suit  and  those  who  fail  or  refuse  to  move.  It  has  never  appeared  affirm- 
atively in  this  cause  how  many  of  the  bondholders  united  in  instructing  the 
trustees  to  proceed  for  foreclosure.  That  question,  I  believe,  went  by  default 
at  the  commencement  of  the  suit,  which  began  (before  suit  was  entered)  with 
a  consent  order  for  the  appointment  of  two  receivers.  This  consent  was  after- 
wards withdrawn.  It  now  appears  that  the  holders  of  about  two  millions  of 
the  bonds  are  represented  by  the  trustees;  that  the  holders  of  another  two 
millions  are  not  in  sympathy  with  the  trustees,  and  are  here  petitioning  for  a 
standing  in  court  with  a  view  to  looking  after  their  own  interests;  and  that  the 
holders  of  still  another  million  and  a  half  of  bonds  are  taking  no  part  in  the 
proceeding  one  way  or  the  other.  Thus  the  petitioners  are  neither  actually 
nor  presumptively  complainants  in  this  cause.  Inasmuch  as  the  trust  deed 
itself  classifies  the  bondholders  into  those  by  whose  instructions  the  trustees 
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are  acting,  and  those  who  may  see  reason  to  dissent  from  that  action;  and  in- 
asmacb  as  actual  objection  to  the  policy  of  the  trustees  is  made  by  the  holders 
of  the  imposing  amount  of  two  millions  of  bonds,  it  seems  to  me  that  the  court 
is  bound  to  recognize  the  classification  of  bondholders  made  by  the  deed  itself, 
and  of  mere  right  to  let  into  the  cause  in  the  person  or  persons  of  some  author- 
ized representative  as  parties  defendant,  in  the  manner  prescribed  by  rule  48  in 
equity,  the  petitioners  for  the  Dutch  bondholders. 

I  should  prefer  that  this  should  be  done,  and  I  have  no  doubt  the  petitioners 
themselves  would  prefer  it  to  be  done,  under  their  original  petition,  in  which 
they  pray  to  be  admitted  as  of  mere  right.  This  would  relieve  them  from  the 
necessity,  which  is  doubtless  an  unpleasant  one,  of  formally  arraigning  the 
trustees  before  the  court  for  any  sort  of  dereliction,  and  I  suppose,  if  they  were 
allowed,  they  would  withdraw  their  amended  petition  and  stand  upon  the  mere 
right  of  being  parties  to  the  cause  of  the  class  contemplated  by  the  trust  deed, 
who  did  not  move  as  plaintiffs  and  who  are  not  in  sympathy  with  the  policy 
of  the  trustees.  None  but  those  bondholders  who  gave  instructions  to  the 
trustees  to  proceed  for  foreclosure  are  technically  or  theoretically  complainants 
in  this  cause,  and  I  see  no  technical  irregularity  and  no  violation  of  the  theo- 
retical or  logical  proprieties  of  equity  practice  in  allowing  to  a  large  class  of 
interested  persons  who,  under  the  terms  of  the  trust  deed,  cannot  be  presumed 
to  be  represented  by  the  trustees  or  to  be  parties  complainant  in  this  suit, 
either  in  law  or  fact,  a  standing  in  court  as  parties  defendant. 

ON  THE  PETITION   OF  D.    K.    STEWART. 

Opinion  by  Hughes,  J. 

The  two  statements  of  agreed  facts  show  the  following  case:  In  1854  the 
board  of  directors  of  the  Virginia  &  Tennessee  Railroad  passed  a  resolution 
authorizing  the  issue  of  stock,  to  be  called  "  preferred  stock,"  interest  (not  divi- 
dends) on  which  was  agreed  to  be  paid  regularly,  and  wasagreed  to  be  a  lien, 
or  liability  of  the  company,  next  in  grade  to  the  second  mortgage  bonds,  and 
to  take  precedence  of  all  indebtedness  subsequent  to  the  date  of  the  resolution. 
The  stock  was  issued  and  bought  with  that  understanding,  but  no  mortgage  or 
trust  deed  was  executed  for  the  sole  purpose  of  creating  this  lien.  Afterwards, 
in  1855,  the  company  executed  a  mortgage,  known  as  the  income  mortgage,  in 
which  the  prior  lien  of  the  interest  on  this  stock  was  recognized  and  protected. 
Again,  just  before  the  execution  of  the  mortgage  to  the  foreign  bondholders, 
John  Collinson,  their  attorney  in  fact,  issued  a  prospectus,  setting  forth  the 
debts  of  the  company  that  would  be  superior  to  the  said  mortgage,  an.l  naming 
the  annual  interest  on  this  stock  among  them. 

Just  after  the  war,  in  1866,  the  principal  of  a  great  deal  of  the  debts  of  the 
company  became  due.  Crippled  as  it  had  been  by  the  war,  the  company  was 
unable  to  meet  these  obligations  at  the  time,  and  consequently  proceeded  to 
fund  them  in  new  bonds  at  eight  per  cent,  interest.  But  for  amounts  under 
^1,000  it  issued  certilicates  bearing  interest  at  the  same  rate.  A  great  many 
coupons  for  interest  past  due,  on  the  several  mortgages  of  the  road,  were  also 
funded  in  certificates  of  the  same  character.  In  no  instance  did  the  company 
require  those  who  bought  these  certificates  to  waive  the  mortgage  lien,  nor  did 
the  company  require  them  to  accept  these  certificates  in  absolute  payment  of 
the  coupons,  etc.,  funded.  In  the  prospectus  of  Mr.  Collinson,  mentioned 
above,  these  certificates  were  named  as  one  of  the  debts  superior  in  dignity  to 
the  mortgage  bondholders,  and  the  plaintiffs'  trustees,  by  buying  in  a  lot  of 
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them  for  the  benefit  of  their  cesiuis  qiie  trust,  paying  in  exchange  therefor 
bonds  secured  by  the  mortgage  to  them,  recognized  their  priority.  The  ques- 
tions to  be  considered,  therefore,  are  (a)  whether  the  interest  on  the  preferred 
stock  ever  was  a  lien;  (b)  whether,  if  a  lien  as  between  the  original  parties, 
the  trustees  and  their  cest^m  que  trust  have  had  sufficient  notice,  actual  or  con- 
structive, to  make  it  a  lien  as  against  them;  {c)  whether  the  acceptance  of 
these  certificates  operated  a  waiver  or  satisfaction  of  the  bonds,  etc.,  which 
were  surrendered  in  exchange  for  them.  I  will  consider  these  questions  in 
their  order. 

§  1 663.  Preferred  stock  may^  hy  agreement^  he  a  lieix  as  between  the  parties, 

I  have  no  difficulty  in  holding  that  the  mode  in  which  this  preferred  stock 
was  issued  created  a  lien  as  between  the  parties  thereto.  They  were  issued 
Avith  the  declaration  that  they  were  a  lien;  they  were  bought  on  the  faith  of 
that  representation.  A  court  of  equity  will  raise  equitable  liens  for  the  pur- 
pose of  justice,  and,  if  a  lien  could  not  be  created  otherwise,  could  even  make 
the  company  execute  a  conveyance  for  that  purpose.  But  it  is  not  necessary. 
A  court  of  equit}'  considers  that  as  done  which  ought  to  be  done  in  order  more 
fully  to  eflPectuate  the  intention  of  the  parties.  It  will,  therefore,  consider  that 
as  a  lien  which  was  so  intended  to  be  by  the  parties.  And  it  will  do  so  with 
special  readiness  in  this  instance,  where  it  has  been  recognized  and  treated  as 
such  without  dispute  by  all  parties  for  more  than  twenty  years. 

§  1 564.  Preferred  stock  a  lien  as  against  subsequent  mortgagees  having  ^lotice 
of  agreement  that  it  should  have  priority, 

I  therefore  pass  to  the  consideration  of  the  question  whether  it  was  a  valid 
equity  as  against  the  mortgage  to  the  plaintiffs'  trustees.  If  they  take  with 
notice  of  the  equity  decided  above  to  exist,  they  take  subject  to  it.  Of  course 
it  is  not  necessary  that  the  holder  of  every  bond  secured  by  that  mortgage 
shall  have  notice.  Notice  to  their  agents,  the  trustees,  and  John  Collinson  is 
notice  to  them.  I  hold  that  not  only  their  agents  had  notice,  but  that  probably 
they  themselves  had  sufficient  notice  at  least  to  put  them  on  inquiry.  This 
notice  was  given  (1)  By  the  income  mortgage,  a  deed  duly  executed  and  re- 
corded; that  deed  expressly  recognizes  the  lien  and  the  priority  of  the  lien  of 
this  preferred  stock.  It  is  recognized  in  terms  which  admit  of  no  ambiguity. 
(2)  By  the  prospectus  issued  by  John  Collinson,  their  agent.  This  was  widely 
circulated,  and  doubtless  no  one  bought  these  bonds  without  reading  it.  And 
actual  notice  given  in  this  manner  is  as  effective  as  if  given  in  any  other.  (3) 
The  fourteenth  section  of  the  act  of  incorporation  of  the  Atlantic,  Mississippi 
&  Ohio  Railroad,  providing  for  the  classification,  etc.,  of  the  debts  and  stock 
of  the  divisional  roads,  was  itself  calculated  to  apprise  subsequent  incum- 
brancers of  the  existence  of  those  debts,  etc.,  and  to  put  them  on  inquiry  in 
protection  of  their  own  interests.  I  therefore  hold  that  the  interest  on  this 
preferred  stock  is  a  liability  of  the  company  next  in  dignity  to  the  second 
mortgage  bonds  of  the  Virginia  &  Tennessee  Railroad,  and  superior  in  dignity 
and  valid  against  the  lien  created  by  the  mortgage  to  the  plaintiffs^  trustees. 

§  1565,  Novation  can  only  arise  by  agreement. 

Nor  have  I  any  more  hesitation  in  deciding  in  favor  of  the  priority  of  lien 
of  the  registered  certificates.  I  see  nothing  to  show  that  a  novation  was  con- 
templated b}'  either  party.  A  novation  can  only  arise  in  pursuance  of  an  agree- 
ment, express  or  implied.  A  contract  of  such  a  character  must  be  clearly 
proved,  and  the  burden  of  proving  it  is  on  the  one  who  alleges  it.  An  inten- 
tion on  both  sides  to  enter  into  such  a  contract  must  be  proved. 
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§  1566.  Certificates  for  overdite  interest  not  a  waiver  of  the  original  lien. 
There  is  no  proof  of  such  an  intention  in  this  case.  That  it  was  not  in- 
tended by  the  company  is  shown  by  the  resolution  authorizing  the  perpetuation 
of  the  mortgage  lien  on  the  face  of  the  certificates.  And  surely  it  cannot  be 
held  that  such  was  the  intention  of  those  who  received  these  certificates,  when 
they  were  neither  expected  nor  required  to  waive  their  lien.  It  cannot  be  held 
that  they  waived  it  voluntarily.  It  is  well-settled  law  that  the  acceptance  of 
different  or  additional  evidences  of  debt  is  not  a  satisfaction  of  the  former  evi- 
dence or  security,  unless  it  is  clearly  shown  to  have  been  so  intended.  A  debt 
is  not  paid  by  taking  a  note  for  it,  nor  is  a  mortgage  paid  by  taking  a  certifi- 
cate of  indebtedness.  A  party  may  receive  as  many  different  securities  for  the 
same  debt  as  he  pleases,  and  the  law  will  not  hold  that  he  waived  his  former 
securities,  unless  it  is  clearly  proved  that  he  did  so,  and  intended  to  do  so. 
Those,  therefore,  who  claim  that  these  registered  certificates  were  an  absolute 
satisfaction  of  the  mortgage  lien  to  that  extent  must  prove  that  it  was  so  in- 
tended. There  is  no  such  proof  in  this  case.  On  the  contrary,  everything 
points  to  the  opposite  conclusion.  The  purpose  for  which  these  certificates 
were  issued  is  plain.  At  the  time  the  interest  or  parts  of  the  principal  so 
funded  became  due,  the  company  could  not  meet  their  payment.  It  wanted 
time,  and  in  consideration  of  the  time  thereby  granted  it  increased  the  rate  of 
interest,  and  funded  interest  as  principal.  Their  consideration,  therefore,  was 
not  the  waiver  of  their  lien.  It  was  the  additional  time  thereby  granted. 
That,  it  is  settled,  is  a  sufficient  legal  consideration.  Such  funding  operations 
are  of  daily  occurrence.  The  Miller  covenant  was  of  a  similar  nature,  and 
since  the  appointment  of  the  receivers,  in  the  fall  of  1877,  they  obtained  leave 
of  court  to  issue  somewhat  similar  certificates  extending  the  time  of  payment 
of  some  of  the  divisional  mortgages.  Until  this  proceeding,  these  certificates 
have  always  been  treated  as  liens.  They  were  stated  to  be  such  by  Mr.  Colli n- 
son  in  his  prospectus;  they  were  recognized  as  such  by  the  trustees  themselves. 
Unless  on  the  supposition  that  these  certificates  were  a  lien  superior  to  their 
own  mortgage,  the  trustees  tvould  hardly  have  brought  in  810,000  of  them, 
and  surrendered  in  exchange  for  them  an  equal  proportion  of  their  own  bonds. 
I,  therefore,  hold  that  their  lien  is  not  lost,  and  that  they  are  of  the  same  dig- 
nity as  the  interest  coupons,  etc.,  in  exchange  for  which  they  were  issued.  Nor 
can  I  help  feeling  that  the  resistance  of  the  prayer  of  their  petition  places  the 
complainants  in  the  attitude  of  bad  faith  to  the  petitioners. 

A  petition  was  presented  by  the  Dutch  bondholders,  praying  that  the  Vir- 
ginia &  Tennessee  Railroad  Company  be  made  a  party  before  a  decree  of  fore- 
closure should  be  entered.  The  petition  was  denied.  Judge  Hughes,  dissenting, 
filed  an  opinion,  which  appears  below.  Graham's  executors  filed  a  petition,  in 
which  they,  as  holders  of  a  part  of  the  old  stock  of  the  Virginia  &  Tennessee 
Company,  asked  for  leave  to  file  a  bill  against  the  receivers  in  a  state  court. 
The  court  refused  the  permission,  saying  that  the  petitioners  might  sue  the 
complainants  as  the  Atlantic,  etc.,  Eailroad  Company,  but  that  the  receivers 
were  neither  necessary  nor  proper  parties  to  such  a  suit.  Graham's  executors 
thereupon  asked  to  be  made  parties  defendant  to  the  bill,  and  this  was  also 
denied. 

The  following  is  the  opinion  on  the  Dutch  bondholders'  petition,  delivered  by 
Hughes,  J. : 

Among  my  objections  to  a  decree  in  the  present  status  of  the  case  is  the  fact 
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that  the  Virginia  &  Tennessee  Company  is  not  a  party  defendant  to  this 
suit. 

Various  sections  of  the  act  of  June,  1870,  providing  for  the  formation  of  the 
Atlantic,  Mississippi  &  Ohio  Company,  contemplate  expressly  ojr  impliedly  the 
continued  existence,  for  certain  purposes,  of  the  several  original  companies  of 
which  the  Atlantic,  Mississippi  &  Ohio  was  formed,  after  and  notwithstand- 
ing the  formation  of  a  consolidated  company.  One  of  the  sections  provides 
that  no  shareholder  in  an  original  company  should  be  required  to  subscribe  his 
shares  to  the  stock  of  the  consolidated  company.  Another  section  provides 
that  the  joint  company  shall  arrange  with  the  divisional  companies  for  the  ase 
of  their  respective  roads  and  properties  upon  such  terms  as  the  latter  may 
agree  to  "in  general  meeting.'^  Another  provides  that  the  property  and  fran- 
chises of  the  divisional  companies  should  vest  in  the  general  company  only  as 
and  when  it  shall  absorb  the  whole  of  their  shares  respectively.  Another  keeps 
alive  the  divisional  companies  for  the  liquidation  of  their  respective  debts  as 
long  as  the  claims  of  their  creditors  and  shareholders  shall  remain  unsatisfied. 
Another  provides  that  a  separate  account  of  the  property,  receipts  and  ex- 
penses of  each  divisional  company  shall  be  kept,  for  the  purpose  of  protecting^ 
the  claims  and  preserving  the  rights  of  their  respective  creditors  and  share- 
holders until  they  are  satisfied.  In  short,  1  gather  from  the  whole  tenor  of  the 
act  of  1870,  that  the  legislature  contemplated  a  continued  separate  existence 
of  each  divisional  company,  for  certain  important  purposes,  as  long  as  any  of 
the  shares  of  its  capital  stock  were  not  subscribed  to  that  of  the  Atlantic,  Mis- 
sissippi &  Ohio  Company,  and  as  long  as  any  debt  which  it  had  contracted 
remained. 

Moreover,  the  act  of  March  6,  1872,  entitled  An  act  to  complete  the  organ- 
ization of  the  Atlantic,  Mississippi  &  Ohio  Company,  contaraplated  the  exist- 
ence of  the  divisional  companies  subsequent  to  the  organization  of  the  Atlantic, 
Mississippi  &  Ohio  Company,  and  provided  a  method  of  extinguishing  them 
by  authorizing  the  condemnation  of  their  stock.  It  does  not  appear  that  any- 
thing has  been  done  under  the  authority  given  by  this  act  towards  extinguish- 
ing in  the  manner  which  it  provides  the  Virginia'&  Tennessee  Company,  and 
it  is  a  fact  of  record  that  that  company  remains  extant  as  a  legal  corporation. 

But  there  is  nothing  of  record  to  show  how  much  of  the  stock  of  the  divis- 
ional companies  is  outstanding;  and  it  seems  to  me  that  this  is  a  matter  of 
sufficient  importance  to  be  made  the  subject  of  reference  to  the  master  com- 
missioner. In  order  to  know,  however,  with  approximate  accuracy  the  state 
of  things  in  this  regard,  I  have  obtained  from  the  secretary  of  the  divisional 
companies  a  statement  from  their  books  of  the  number  of  shares  held  in  them 
respectively,  which  have  not  been  subscribed  to  the  Atlantic,  Mississippi  & 
Ohio  Company.     That  number  is  as  follows:    In  the 

Norfolk  &  Petersburg  Company 43  shares. 

Soutbside  Company 15       •* 

Virginia  &  Kentucky  Company fi05       " 

Virginia  &  Tennessee  Company 9,398       ** 

Leaving  out  of  consideration  the  three  first-named  companies,  it  seems  to  me 
that  the  court  would  not  be  justified  in  ignoring  the  existence  of  the  Virginia 
&  Tennessee  Company,  in  which  there  is  outstanding  stock  representing  a 
capital  of  $340,000.  Heretofore  it  has  been  possible  for  the  court  passively  to 
shut  its  eyes  to  the  existence  of  this  company,  but  it  can  no  longer  do  so;  for 
since  the  last  hearing  of  this  cause  a  petition  has  been  presented  by  a  portioa 
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of  the  shareholders  of  this  company  sisking  leave  to  file  a  bill  in  a  state  court 
(a  copy  of  which  is  attached  to  the  petition),  setting  oat  facts  to  show  its  con- 
tinued existence,  and  not  only  impeaching  the  validity  of  the  organization  of 
the  Atlantic,  Mississippi  &  Ohio  Company  (the  defendant  in  this  suit),  but 
attacking  as  fraudulent  the  mortgage  deed  for  satisfying  which  the  court  is 
now  asked  to  decree  a  sale  of  the  railroad  which  belonged  to  the  Virginia  & 
Tennessee  Company.  These  petitioners  are  holders  of  unextinguished  stock  in 
a  company  which  the  law  expressly  keeps  alive  in  respect  to  its  debts  and  to 
this  stock  to  the  amount  of  several  thousands  of  dollars. 

§  1567.  Necessary  parties  to  hill  for  foreclosure. 

It  is  a  cardinal  rule  in  equity  that  all  persons  should  be  parties  to  a  suit  who 
have  an  interest  in  a  complete  decree  settling  the  title  to  the  subject  of  the 
suit  and  determining  all  claims  upon  it;  that  is  to  say,  it  is  an  imperative  rule 
that  all  should  be  made  parties,  who,  if  parties,  would  be  concluded  by  a  com- 
plete decree.  Our  decree  in  this  cause,  in  order  to  be  complete,  must  deter- 
mine the  amount  of  all  debts  binding  the  property,  and  must  settle  the  title  of 
the  property  as  against  all  claimants.  The  object  of  this  suit  is  to  procure  the 
sale  of  a  complete  title,  subject  only  to  the  claims  of  the  divisional  mortgages. 
We  are  to  pass  a  title  to  the  purchaser  good  against  all  the  world  except  the 
lien  of  the  divisional  mortgages,  and  we  are  to  determine  the  amounts  due 
upon  these  mortgaged.  In  order  to  such  a  decree,  it  is  not  only  incumbent  on 
us  to  bring  all  parties  into  the  cause  who  have  valid  claims  against  this  prop- 
erty, but  all  who  have  a  right  in  law  to  litigate  those  matters,  however  barren 
of  result  that  litigation  might  promise  to  be.  We  are  to  sell  a  title  not  only 
good  against  successful  litigation,  but  as  to  which  all  parties  in  interest  shall 
be  estopped  from  vexatious  litigation.  Wo  are  not  only  to  sell  the  property 
but  to  settle  the  title  to  it. 

Among  the  debts  we  are  ascertaining,  by  references  to  a  commissioner  and 
by  solemn  decree,  are  those  of  the  original  Virginia  &  Tennessee  Company ; 
and  yet  that  company,  which  as  to  its  debts  is  as  certainly  in  existence  as  the 
Atlantic,  Mississippi  &  Ohio  Company  itself,  is  not  a  party  to  the  record. 
We  are  determining  the  debts  which  it  owes  in  order  to  a  sale  of  the  property 
which  it  pledged,  without  making  it  a  party  to  the  proceeding  for  sale. 

What  if  we  should  sell  to  a  highest  bidder  ignorant  of  the  existence  of  the 
Virginia  &  Tennessee  Company  and  of  its  relations  to  the  railroad  sold;  and 
what  if  that  bidder,  on  hearing  the  facts  of  the  case,  should  refuse  to  comply 
with  the  terms  of  sale  because  of  these  facts:  would  the  court  compel  a  com- 
pliance?   I  think  it  might  well  hesitate  to  do  so. 

In  the  present  status  of  this  cause  our  decree  would  not  conclude  the  Vir- 
ginia &  Tennessee  Company  or  its  stockholders  either  as  to  the  title  of  the 
Virginia  &  Tennessee  Kailroad,  or  as  to  the  amount  due  on  its  divisional  mort- 
gages. 

Such  a  decree  would  have  still  another  injurious  effect.  The  act  of  assem- 
bly of  March  6,  1872,  authorizing  the  condemnation  and  extinction  of  the 
stock  of  the  Virginia  &  Tennessee  Company  not  subscribed  to  the  Atlantic, 
Mississippi  &  Ohio  Company,  was  entitled  *' An  act  to  complete  the  organiza- 
tion of  the  Atlantic,  Mississippi  &  Ohio  Company."  It  is  an  act  of  the  class 
which  are  strictly  construed.  It  is  an  act  of  which  only  the  Atlantic,  Missis- 
sippi &  Ohio  Company  can  avail  itself  upon  a  strict  construction  of  the  lan- 
f^roage  of  its  title,  and  of  the  terms  of  its  fifth  section.  But  the  sale  of  the 
Virginia  &  Tennessee  road  by  this  court  will  extinguish  the  Atlantic,  Missis- 
cos 
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sippi  &  Ohio  Company,  as  a  corporation ;  and  with  its  extinction  will  lapse  the 
fight  of  condemning  the  outstanding  stock  of  the  divisional  companies  given 
by  this  act  of  1872.  So  that  our  decree,  if  given  in  the  present  stage  of  this 
suit,  instead  of  settling  the  title  of  the  property  to  be  sold,  as  against  the  Vir- 
ginia &  Tennessee  Company's,  stockholders,  will  keep  alive  that  company  in- 
definitely, with  power  at  any  time  to  disturb  the  title  which  we  sell.  Whereas, 
if  the  Virginia  &  Tennessee  Company  were  made  a  party  to  the  suit,  it  would 
be  concluded  by  the  decree,  and  the  sale  of  its  property  would,  by  operation  of 
law,  ip(/o  facto  extinguish  that  company,  as  it  will  extinguish  the  Atlantic, 
Mississippi  &  Ohio  Company,  {a) 

DAVENPORT  v.  RECEIVERS  OF  THE   ALABAMA  &  CHATTANOOGA  RAILROAD 

COMPANY. 

(Circuit  Court  for  Alabama:  3  Woods,  519-523.    1875.) 

Statement  of  Facts. —  Plaintiflf  recovered  a  judgment  in  a  state  court  against 
the  receivers  of  the  Alabama  &  Chattanooga  Eailroad  Company  for  $3,000, 
having  brought  his  suit  with  the  consent  of  this  court.  This  petition  is  filed 
against  the  successors  of  the  former  receivers  of  the  road  for  an  order  that  the 
judgment  be  paid  out  of  the  earnings  of  the  road  or  the  proceeds  of  its  sale. 

Opinion  by  Woods,  J. 

The  claim  is  for  $3,000  and  costs,  on  a  judgment  rendered  as  damages,  for  an 
injury  received  by  Davenport  while  traveling  as  a  passenger  on  the  Alabama 
&  Chattanooga  road,  when  it  was  run  by  the  receivers  Rice  and  Haralson.  The 
question  is,  whether  such  claim  can  come  in  as  a  lien  on  the  fund,  superior  to 
the  first  mortgage  in  existence  when  the  right  to  damages  accrued. 

§  1 668.  27ie  claim  of  a  person  for  damages  suffered  on  a  railroad  run  by  a 
receiver  has  no  priority  over  existing  liens. 

It  is  too  clear  for  argument,  that,  if  the  road  had  been  run  by  the  president 
and  directors  when  the  injury  was  sustained,  no  such  claim  could  have  priority. 
The  party  would  have  traveled  over  the  road,  taking  the  risk  of  the  ability  of 
the  company  to  respond,  just  as  every  man  who  obtains  a  right  or  contract 
does  so  with  the  risk  of  the  ability  .of  the  party  to  answer  to  him.  The  receiv- 
ers of  the  court  were  merely  appointed  to  act  instead  of  the  president  and 
directors,  except  so  far  as  the  orders  of  the  court  otherwise  direct,  and  the  lia- 
bility stands  on  the  same  footing  as  if  it  had  been  created  by  the  president  and 
directors,  unless  a  higher  right  can  be  assigned  to  it  under  the  orders  of  the 
court.  The  object  of  appointing  a  receiver  is  to  take  care  of  the  property  for 
those  entitled  to  it,  and  he  has  no  powers  except  such  as  are  conferred  upon 
him.  In  other  words,  he  acts  as  special  agent  by  appointment  of  the  court. 
Kerr  on  Receivers,  3,  46.  A  receiver  stands  like  an  administrator,  who  cer- 
tainly can  by  no  act  override  existing  liens,  and  he  is  under  no  personal  liability 
to  respond  except  for  his  own  personal  neglect.  Meara  v.  Holbrook,  20  Ohio 
St;,  137.  This  case  is  cited  for  petitioner.  It  holds  that  there  is  no  personal 
liability  on  the  receivers,  and  that  the  liability  must  be  discharged  from  funds 
in  their  hands,  but  by  no  means  settles  that  liens  on  such  funds  are  subordi- 
nated to  such  later  liabilities. 

The  estate  in  the  hands  of  a  receiver  must  bear  the  loss,  but  only  such  estate 
as  is  liable  for  the  loss,  and  not  the  estate  of  one  who  holds  a  paramount  lien. 
Lord  Eldon,  in  Norway  v.  Rowe,  19  Ves»  Jr.,  153,  declares  that  the  appointment 

(41)  The  filial  decree  of  foreclosure  and  sale  is  given  at  leniirth  in  the  original  report    See,  alao,  SS  18Q^160S»  tii/ro. 
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of  a  receiver  does  not  prejudice  the  rights  of  a  prior  mortgagee,  and  then  uses 
this  language:  ^^  And  the  constant  habit  of  the  court  upon  such  a  motion  (to 
appoint  a  receiver)  is  not  to  look  at  mortgagees  farther  than  to  take  care  that 
they  are  not  prejudiced."  In  Redfield  on  The  Law  of  Eaihvays,  vol.  2,  p.  363, 
the  proposition  is  thus  distinctly  stated :  "  The  appointment  of  the  receiver  does 
not  operate  to  derange  the  priority  of  legal  or  equitable  liens.  The  money  in 
his  hands  is  in  the  custody  of  the  law,  for  whoever  can  make  title  to  it;  and 
when  the  party  entitled  to  the  estate  is  ascertained,  the  receiver  will  be  his  re- 
ceiver." The  case,  therefore,  comes  down  to  this:  Does  the  decree  of  Circuit 
Justice  Bradley,  of  August  26,  1872,  or  the  decree  of  foreclosure  of  January, 
1874,  establish  such  liens?  And  it  may  be  stated  thus:  Has  Justice  Bradley 
departed  from  a  weU  settled  rule  of  law,  to  create  a  lien  not  essential  to  run- 
ning the  road,  and  not  necessary  for  increasing,  either  directl}'  or  consequen- 
tially, the  rights  of  the  first  mortgage  bondholders  for  the  protection  of  whose 
rights  the  appointment  was  made?  It  is  clear  that  such  a  lien  is  not  one  of  the 
incidents  to  running  a  road,  nor  was  its  creation  necessary  to  procure  traffic  and 
travel ;  nothing  of  the  kind  is  intimated  in  the  application  for  a  receiver,  and 
no  such  view  or  idea  is  presented  in  the  order,  an  analysis  of  which  will  make 
this  clear. 

The  order  of  the  circuit  justice  recites  that  the  property  is  deteriorating  in 
value,  and  being  wasted  and  scattered  and  destroyed,  whereby  the  security  of 
the  first  mortgage  bondholders,  and  the  interest  of  all  other  persons  then  con- 
cerned in  said  property,  are  subject  to  hazard,  danger  and  sacrifice.  It  then 
recites  the  impossibility  to  dispose  of  the  property  in  its  then  present  condition 
without  great  sacrifice,  and  the  proposal  and  agreement  of  the  parties  .  •  . 
"  that  a  receiver  or  receivers  shall  be  appointed  in  this  cause,  to  take  charge  of 
said  property  and  put  the  same  into  proper  condition  for  its  preservation 
and  disposition  for  the  mutual  benefit  of  all  parties  interested  therein.  And 
r/hereas,  in  view  of  all  the  evidence  and  admissions  of  the  parties,  the  court  is 
satisfied  that  a  receiver  or  receivers  ought  to  be  appointed  to  take  charge  of  the 
entire  property  and  manage  the  same,  and  to  put  the  same  in  order  and  repair 
to  prevent  the  entire  destruction  thereof:  "  Therefore  it  was  ordered  that  re- 
ceivers be  appointed:  1.  To  take  possession,  recover  and  receive  the  property 
covered  by  the  first  mortgage.  2.  To  sue  for  damages  done  to  it,  etc.  3.  To 
pat  the  property  in  repair,  and  to  complete  the  road,  and  to  procure  rolling 
stock,  etc.,  necessary  to  operate  it,  '^  and  to  operate  the  same  to  the  best  advan- 
tage, so  as  to  prevent  the  said  property  from  further  deteriorating,  and  to  save 
and  preserve  the  same  for  the  benefit  and  interest  of  the  said  first  mortgage 
bondholders,  and  all  others  having  an  interest  therein." 

Then  follows  the  creation  of  the  prior  lien,  and  it  is  for  money  raised  or  ad- 
vanced "for  the  purposes  aforesaid."  The  order  then  in  words  provides: 
"That  any  funds  raised  by  said  receivers  by  loan  as  aforesaid,  or  received  by 
them  from  any  other  source  as  such  receivers,  which  may  not  be  employed  or 
required  for  the  purposes  above  mentioned,  or  allowed  to  them  by  the  court  for 
their  services  as  such  receivers,  shall  be  paid  by  them  into  this  court  for  the  use 
of  the  said  first  mortgage  bondholders,  as  their  interest  or  principal  shall  become 
due."  We  here  have  an  explicit  declaration  that  no  money  is  to  be  used  by  the 
receivers  except  for  the  purposes  above  mentioned.  Now  is  it  necessary,  in 
order  to  operate  the  road,  that  any  man  entitled  to  his  action  for  injuries  should 
have  a  prior  lien  on  the  road  for  such  damages?  And  is  the  lien  to  be  created 
by  inference,  and  on  conjecture  that  the  creation  of  such  a  lien  was  necessary 
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in  order  to  operate  the  road?  As  a  fact,  it  is  known  that  almost  every  railroad 
in  the  United  States  is  under  mortgage,  and  that  every  such  one  is  operated 
without  being  subject  to  a  lien  for  such  liabilities.  There  is  not  one  word  in 
the  inducements  recited  for  the  appointment  of  the  receivers,  or  in  the  purposes 
named  for  which  they  were  appointed,  which,  by  the  remotest  inference,  counte- 
nances the  creation  of  a  prior  lien. 

The  exercise  of  power  by  a  court  to  displace  liens  can  only  be  sustained  on 
the  ground  of  actual  necessity,  and  surely  there  can  be  no  necessity  to  append, 
as  an  incident  to  running  a  railroad,  a  lien  for  damages  that  displaces  existing 
contracts.  The  party  has  a  right  to  be  paid  from  the  fund  remaining,  after 
satisfying  prior  rights.  He  has  a  right  to  be  allowed  his  claim  to  be  paid  from 
an  excess  remaining.  He  has  the  same  right  against  the  property  which  he 
could  have  had  if  the  road  had  been  run  by  the  president  and  directors  when 
his  right  accrued,  and  none  other.  Turning  to  the  decree  of  foreclosure  of 
January,  1874,  we  see  how  clearly  the  court  viewed  the  ordpr  of  the  circuit 
justice  in  the  light  presented.  It  devotes  the  proceeds  of  sale,  first,  to  neces- 
sary expenses  incident  to  the  execution  and  due  prosecution  of  the  trust  created 
in  behalf  of  the  mortgage,  etc.  But  it  cannot  be  said  that  the  giving  of  a 
prior  lien  to  a  traveler  for  damages  is  an  expense  incident  to  the  execution  of 
the  trust  which  was  created  in  behalf  of  the  mortgagees.  Such  a  claim  is  in 
fact  no  "expense"  at  all,  in  the  proper  or  ordinary  sense  of  the  word.  It  is  a 
liability  resulting  secondarily  from  operating  the  road,  and  that  is  all.  The 
petition  must  be  dismissed. 

§  1569.  A  claim  for  advances  made  to  a  railroad  company  to  pay  for  constrnctlon  does  not 
take  precedence  of  an  existing  mortgage,  though  the  party  made  the  payment  at  the  company's 
request,  and  it  resulted  to  the  advantage  of  the  mortgage  bondholders.  To  give  him  a  su- 
perior equity,  on  account  of  his  payment  of  the  company's  indebtedness,  it  must  be  alleged 
and  shown  that  he  acted  under  such  inducements  from  the  bondholders,  and  had  such  dealings 
with  them  in  the  transaction,  as  estop  them  to  assert  their  liens  against  his  claim.  Before 
relieving  the  company  by  payment  of  its  note,  the  petitioner  could  have  required  from  the 
company  and  its  secured  creditors  express  security  of  a  character  at  least  co-equal  with  the 
mortgages,  if  not  superior  to  them ;  and  in  the  absence  of  such  security  the  mortgage  liens 
could  only  be  displaced  by  such  affirmative  acts  on  the  part  of  the  bondholders  as  would  in 
equity  operate  to  estop  them  from  asserting  those  liens  in  hostility  to  him.  In  re  Kelly,*  5 
Fed.  R.,  846,  851. 

§  1670.  Contractor  with  agreement  for  possession.—  Where  a  contractor  undertook  to 
complete  the  building  of  a  railroad,  under  an  agreement  that  he  should  take  possession  of 
the  road  until  the  company  should  pay  him  what  might  be  due  for  construction,  it  was  held 
that  the  contractor  having  completed  the  road  had  an  equity  superior  to  an  existing  mortgage 
for  the  amount  of  his  claim.  The  court  presumed  that  the  mortgage  bondholders  assented 
to  such  agreement.    Dunham  v,  Cinn.,  Peoria  &  Chicago  Railroad,*  9  Pitts,  L.  J.,  90. 

§  1571.  Priority  not  affected  because  road  built  by  means  of  the  Junior  mortgage.— 
The  order  of  priority  of  two  or  more  railway  mortgages  is  not  affected  by  the  fact  that  a 
part  of  the  road  was  wholly  built  by  money  raised  by  means  of  the  junior  mortgage..  Gal- 
veston Raikoad  t).  Cowdrey,  11  WaU.,  459  (§§  1297-1304). 

XIV.  Liens  AFFEcnNo  PRioErrY  of  Railroad  Mortqages. 

[See  Liens.] 

SumcARY  —  Liens  under  general  and  special  laws  in  Noi*th  Carolina,  §  1572.-—  Secretary  of  a 
company  not  a  servant  or  employee,  §  1573. 

§  1572.  The  general  lien  law  of  North  Carolina  does  not  apply  to  railroads.  Under  a  special 
statute  of  that  state,  making  all  debts  of  a  corporation  existing  at  the  time  of  its  making  a 
mortgage  a  first  lien  upon  its  property,  no  lien  exists  for  work  performed  or  debts  incurred 
after  the  making  of  a  mortgage  by  a  railroad  company.    Tommey  v,  Spartanburg  &  Asheville 

B.  Co.,  §§  1574-1576. 
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§  1578.  The  secretary  of  a  railroad  company  is  not  a  "servant  or  employee "  of  such  com- 
pany within  the  meaning  of  a  statute  directing  the  payment  of  unpaid  wages  of  "  servants 
and  employees."    Wells  v.  Southern  Minnesota  R*y  Co.,  g  1577. 

[Notes.— See  g§  1578-1580.] 

TOMMEY  V.  SPARTANBURG  &  ASHEVILLE  RAILROAD  COMPANY. 
(Circuit  Court  for  North  Carolina:  4  Hughes,  640-645;  7  Federal  Reporter,  429.    1881.) 

Opinion  by  Bond,  J. 

Statement  of  Facts. —  This  is  a  bill  filed  by  the  mortgage  trustees  and  the 
bondholders  secured  by  the  mortgage  against  the  defendant  corporation  and 
others,  to  wit,  creditors  of  the  defendant  corporation  claiming  mechanics'  liens 
and  statutory  liens  for  labor  done  on  the  Spartanburg  &  Asheville  Kailroad,  to 
foreclose  the  mortgage  and  sell  the  road  pursuant  to  the  terms  of  the  mortgage. 
The  case  is  for  final  hearing  upon  the  pleadings,  evidence,  report  of  the  special 
master,  and  exceptions  to  his  report.  The  material  facts  reported  by  the  mas- 
ter are  not  controverted,  and  are  these: 

The  Greenville  &  French  Broad  Railroad  Company  was  incorporated  by  the 
legislature  of  North  Carolina,  February  13,  1S55,  and  the  Spartanburg  &  Ashe- 
ville  Eailroad  Company  was  incorporated  by  the  legislature  of  South  Caro- 
lina, February  20,  1S73,  and  the  two  companies  were  consolidated  under  the 
name  of  the  Spartanburg  &  Asheville  Kailroad  Company,  July  31,  1874,  under 
the  general  laws  of  the  two  states,  and  the  new  company  thus  formed  is  clothed 
with  all  the  rights  which  were  originally  conferred  upon  the  separate  com- 
panies. The  defendant  company  thus  organized  commenced  to  build  its  road 
from  Spartanburg,  in  South  Carolina,  to  Asheville,  in  North  Carolina,  and  hav- 
ing expended  its  assets,  the  stockholders  resolved,  on  the  9th  day  of  August, 
l^TG,  to  issue  and  sell  bonds  to  the  amount  of  $070,000,  and  to  secure  their 
payment  and  interest  on  them  by  a  mortgage  upon  the  consolidated  road.  The 
mortgage  was  duly  executed  by  the  company  on  the  1st  day  of  October,  1876, 
and  the  bonds  to  the  amount  of  $642,000  were  sold  or  hypothecated,  and  came 
into  the  hands  of  the  plaintiff  holders  and  others  for  value  bona  fide.  The 
third  section  of  the  mortgage,  which  is  filed  as  an  exhibit,  contains  the  condi- 
tions of  it  and  the  powers  granted  to  the  trustees,  mortgagees  thereunder.  It 
was  not  seriously  contended  in  the  argument  that  the  defendant  company  had 
not  power  to  make  the  mortgage,  or  that  the  conditions  had  not  been  broken 
at  the  commencement  of  this  action. 

§  1574.  Liens  of  contraclore  a7ul  laborers  for  work  performed  after  a  nwrir 
gage  of  a  railroad. 

The  master  so  finds,  and  his  report  is  hereby  confirmed.  The  defendant 
creditors  claim  that  they,  as  contractors  and  laborers,  have  a  lien  upon  the  road 
prior  and  superior  to  the  bondholders,  and  are  first  entitled  to  the  proceeds  of 
the  sale  of  the  road,  if  the  court  should  decree  a  sale.  This  is  the  principal 
question  in  the  case.  These  claimants  are  of  two  classes:  Firsts  those  who 
have  filed  in  the  proper  court  '^ mechanics'  and  laborers'  liens;"  second^  those 
who  have  not  filed  such  liens  in  the  state  courts,  but  claim  a  lien  by  statute. 
Of  the  first  class  are  Fry  &  Deal,  John  Garrison,  Rice  &  Coleman,  and  T.  G. 
Williamson,  whose  claims  are  fully  set  out  in  the  master's  report.  These 
claims,  we  tiiink,  ought  not  to  be  allowed,  except  as  postponed  to  the  mortgage 
debt. 

§  1575.  The  general  lien  law  of  North  Carolina  does  not  apply  to  railroads. 

It  is  not  necessary,  in  our  opinion,  to  argue  whether  or  not  these  lien  claims 
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are  filed  under  the  provision  of  the  state  law.  In  each  case  the  work  was  done 
and  the  lien  filed  subsequent  to  the  execution  of  the  mortgage;  but  we  think 
the  statute  upon  which  the  claims  are  based  does  not  apply  to  railroads. 
Battle's  Eevisal,  ch.  65.  No  case  has  been  cited  where  any  court  in  North 
Carolina  has  held  that  such  a  lien  was  within  the  purpose  or  meaning  of  that 
statute,  although  the  statute  was  passed  in  1869-70.  The  act  does  not  mention 
railroads  as  the  subject  of  such  liens,  and  the  intimation  of  the  supreme  court 
of  North  Carolina  in  Whitaker  v.  Smith,  81  N.  C,  340,  is  the  other  way.  It 
was  here  held  that  the  statute  gave  a  lien  to  "mechanics  and  laborers"  exclu- 
sively, and  that  an  "  overseer "  was  not  a  laborer,  and  reference  made  to  8 
Penn.  St.,  168,  where  it  is  held  that  an  engineer  is  not  a  "laborer."  The  first 
class  of  claimants  filed  their  liens  as  contractors.  They  are  not,  in  our  opinion, 
mechanics  and  laborers  within  the  meaning  of  the  North  Carolina  law  as  held 
by  its  supreme  court. 

§  1576.  Zien  under  a  special  law. 

The  second  class  of  creditors  referred  to  in  the  master's  report  do  not  claim 
a  lien  under  chapter  65,  Battle's  Bevisal,  as  the  other  lien  claimants  have 
done,  but  they  do  claim  that  by  virtue  of  chapter  26,  sec.  48,  Bat.  Eev., 
all  debts  due  them,  and  all  contracts  with  the  corporation  at  the  date  of  the 
execution  of  the  mortgage,  were  liens  prior  to  the  mortgage.  These  debts  at 
the  date  of  the  mortgage,  October  1,  1876,  have  been  paid,  except  the  sum  of 
$3,316.87,  due  E.  Clayton,  with  interest  from  August,  1876,  and  some  smaller 
sums,  all  of  which  are  stated  in  the  master's  report.  We  do  not  think  that 
under  that  section  the  claimants  have  any  lien.  We  are  of  opinion  that  the 
statute  contemplates  debts  already  incurred  and  contracts  executed  at  the  time 
of  making  the  mortgage. 

It  has  been  suggested  to  us  by  counsel,  since  the  argument,  that  the  case  of 
Brooks  V,  Eailway  Co.,  101  U.  S.,  443,  has  an  important  bearing  upon  this  case; 
but  we  think  the  supreme  court  of  Iowa  held,  as  we  do  now,  that  a  railway 
was  not  a  building,  within  the  meaning  of  their  mechanic's  lien  law,  in  Nelson 
V.  The  Iowa  R'y  Co.,  construing  section  1855  of  the  code  of  1860,  which 
resembles  the  North  Carolina  statutes,  and  reversed  their  judgment  after  the 
law  was  amended.  So  far  as  the  claim  of  E.  Clayton  is  concerned,  we  think 
the  master's  report  must  be  confirmed.  The  land  was  purchased  by  him  after 
the  commencement  of  the  construction  of  the  railroad,  with  full  knowledge 
that  it  was  to  pass  over  it,  and  indeed  while  he  was  constructing:  the  railroad 
over  it.  He  is  in  a  court  of  equity  for  relief,  and  be  must  do  equity.  The 
master  reports  that  he  is  not  damaged  and  be  will  be  allowed  nothing.  And 
the  same  is  true  of  the  land  claimed  by  Bice  &  Coleman.  We  see  no  reason 
for  disturbing  any  of  the  findings  of  the  master  relating  to  the  claims  of  W. 
H.  Inman,  and  his  report  is  confirmed,  and  a  decree  will  be  passed  in  accord- 
ance with  this  opinion. 

WELLS  V.  SOUTHERN  MINNESOTA  RAILWAY  COMPANY, 
(Circuit  Court  for  Minnesota:  1  McCrary,  18-20.    1880.) 

Opinion  by  Nelson,  D.  J. 

Statement  of  Facts. —  The  defendant  company  was  organized,  after  fore- 
closure and  sale  by  the  purchasers,  under  an  act  of  the  legislature  of  the  state 
of  Minnesota,  approved  March  6,  1876. 

This  act  contained  the  following  proviso:  "Provided,  however,  that  such 
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court  (the  court  granting  decree)  shall  provide  in  such  foreclosure  decree,  or 
otherwise,  that  such  purchaser  or  purchasers  shall  fully  pay  all  sums  due  and 
owing  by  such  defaulting  and  foreclosed  railroad  company  to  any  servant  or 
employee  of  such  company."  In  1872  a  suit  was  commenced  to  foreclose  the 
Southern  Minnesota  Bailroad  Company,  as  to  part  of  its  line,  by  the  trustees, 
under  certain  mortgages  given  to  secure  the  bonds  issued  by  the  company. 
On  November  23,  1873,  a  receiver  was  appointed,  who  took  possession  of  the 
mortgaged  property.  A  decree  of  foreclosure  was  entered  May  27,  1874,  and 
on  December  27,  1876,  the  decree  was  modified  so  as  to  allow  a  sale  in  the  in- 
terest of  second  lien  holders,  subject  to  the  lien  of  the  first  mortgage  bond- 
holders, and  on  sale  being  made,  February  10,  1877,  the  defendant  company 
was  organized  by  the  purchasers. 
§  1577.  The  secretary  of  a  railroad  company  not  a  ^^  servant  or  employee^ 
The  plaintiff  brings  this  suit  to  recover  compensation  at  the  rate  of  $2,500 
per  annum,  as  secretary  of  the  old  company  from  June  1, 1874,  at  which  time 
he  claims  he  was  elected,  until  June  19,  1876.  At  the  time  of  his  election  the 
mortgaged  property,  including  one  hundred  and  sixty-seven  miles  of  completed 
railroad,  was  in  possession  of  the  receiver,  and  the  stockholders  had  no  right 
to  select  their  own  agents  for  the  management  of  the  corporation ;  at  least, 
the  mortgaged  property.  It  is  urged  by  the  defendant  that  the  act  of  March 
6,  1876,  which  also  contains  this  proviso,  ''that  nothing  herein  contained  shall 
be  construed  to  change  or  impair  the  force  of  any  decree  of  foreclosure  here- 
tofore made,  or  any  of  the  terms  or  provisions  thereof,"  relieves  this  defendant 
from  the  operation  of  this  statute.  It  is  unnecessary  to  decide  this  point,  as 
from  the  view  entertained,  another  objection  is  fatal  to  a  recovery  by  the 
plaintiff.  The  secretary,  under  the  by-laws,  is  an  officer  of  the  company,  and 
salaries  due  officers  are  not  the  "  sums  due  and  owing  any  servant  or  employee," 
which  the  new  organization  are  required  to  fully  pay.  The  legislature  in- 
tended to  provide  for  the  unpaid  wages  due  servants  or  employees;  that  is, 
operatives  of  the  grade  of  servants  "who  have  not  a  different,  proper  and  dis- 
tinctive appellation,  such  as  officers  and  agents  of  the  company."  See  37  N. 
Y.  R.,  and  cases  cited.  The  charter  of  the  old  company,  and  the  various  acts 
amendatory  and  relating  thereto,  as  well  as  the  act  of  March  6, 1876,  recognize 
the  distinction  between  officers  and  employees,  and  the  latter  act  refers  to  the 
secretary  as  an  officer  in  the  same  section  which  contains  the  proviso;  and  it  is 
apparent  that  when  certain  persons  are  in  the  act  designated  officers,  and  are 
not  expressly  named  in  the  proviso  which  requires  the  payment  of  sums  owing 
"  servants  or  employees,"  they  are  excluded  from  its  operation.  The  word 
"employee,"  following  "servant,"  is  descriptive  of  the  persons  intended  to  be 
paid,  and  excludes  officials  to  whom  are  intrusted  the  management  of  the  cor- 
poration business.  The  officers  of  the  company  are  its  representatives,  and,  it 
may  be  said,  are  the  official  masters  who  direct  and  control  the  servants  and 
employees.  The  former  are  appointed  or  elected,  and  are  trustees  (see  21 
Wall.,  624,  §§  1636-40,  infra)\  the  latter  are  hired,  and  are  the  subordinates  of 
the  former.    Judgment  ordered  for  defendant. 

g  1578.  The  liens  of  material-men,  laborers  and  others  upon  raUroads  most  be  perfected 
according  to  state  law  in  order  to  obtain  preference  of  payment.  Jessup  v.  Atlantic  &  Gul^ 
E,  Ca,  8  Woods,  441  (§§  1555-66). 

g  1579*  The  court  might  require  a  receirer  to  paj  certain  claims  for  Bupplies  and  wages 
of  workmen^  and  even  to  hold  the  property  subject  to  them ;  not  as  a  lien  on  the  road,  but  in 
the  exercise  of  the  equitable  discretion  of  the  court  in  dealing  with  property  which  is  of  a 
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peculiar  character,  and  under  circumstancefrof  whieh  llie  past  history  ot  litigation  affords  no 
eacample  or  precedent.    What  should  be  hiclnded  within  tbe  claims  to  be  paid  has  alao  been 

the  sabject  of  consideration,  and  the  practice  has  been  to  allow  all  to  be  paid  that  could  be 
fairly  regarded  as  a  part  of  the  actual  operating  expenses  of  the  road,  whether  for  labor  or 
supplies,  in  their  various  forms.    Turner  v.  I.  B.  &  W.  R'y  Co..  8  Biss.,  815,  818. 

g  1580.  Tender's  lien. —  Parties  who  bought  a  railroad,  leaving  part  of  the  purchase 
money  unpaid,  and  became  incorporated  as  a  railroad  company,  hold  tbe  property  subject  to 
tbe  vendor*s  lien  for  the  unpaid  purchase  money.  A  consolidation  with  another  company  did 
not  release  that  liability.    North  Carolina  Railroad  Co.  :;.  Drew,*  8  Woods,  691. 

XV.  Foreclosure  Sales  under  Railroad  Mortgages. 

SxTiOfARY  —  Sale  of  portion  of  premiaes  when  divisible^  §  1581. —  Discretion  of  tnutee  as  to 
time  of  sale,  ^  1582.—  Court  mil  not  stay  sale  for  more  prospei'ous  times,  §  1583. —  In  dw- 
tribiUing  proceeds  of  sale  court  may  prefer  defaulted  coupons,  §  1581. — Setting  aside  sale 
for  inadequacy  of  price,  §§  1585,  1580.  —  Proceeding*  against  fraudulent  sale  must  be  com- 
menced within  reasonable  time,  ^  1587.—  Proceedings  to  set  aside  sale  after  confirmation, 
§  1588.—  Sale  by  bondholder  in  fl'aud  of  other  bondholders,  §  1589.—  Combination  of  offi- 
cers to  prevent  competition,  §  1590,— Bondholders  may  combine  topurdiuse,  §  1591. — Such 
bondholders  are  not  in  position  to  take  exception  to  sale,  g  lij92.—  Purchasers  who  have 
conspired  with  company^s  directors,  §  1593. —  Setting  aside  sale  where  notice  misstated  the 
sum  due,  §  1594. —  Sale  invalidated  by  judgment  creditor,  §  1595. —  In  Louisiana  fraudu- 
lent purchaser  allowed  for  putting  road  in  working  order,  %^  1596,  1537. 

§  1581.  A  portion  of  the  mortgaged  premises,  if  divisible,  may  be  sold  upon  default  in  pay- 
ing one  instalment  of  the  debt,  and  then  upon  a  second  default  a  further  order  of  sale  may  be 
made.    Fleming  v.  Scatter,  g  1598. 

§  1583.  A  mortgage  trustee  will  be  left  to  exercise  his  discretion  as  to  the  time  of  making 
sale  under  a  decree  of  foreclosure  and  as  to  making  a  sale  at  all  pending  an  appeal  from  tbe 
decree,  which  the  appeal  does  not  supersede.  The  trustee  is  the  representative  of  all  the 
bondholders,  and  it  is  for  him  to  determine  whether  the  best  interests  of  all  concerned  would 
be  promoted  by  a  sale,  and  individual  bondholders  have  no  right  to  insist  upon  an  execution 
of  the  decree.    Farmers'  Loan  &  Trust  Co.  v.  Central  R.  R.,  §.^  1599-1601. 

§  1588.  The  court  will  not  stay  t)ie  sale  of  a  railroad  under  a  foreclosure  decree  to  await 
more  prosperous  times,  on  the  ground  that  the  company's  financial  condition  is  improving, 
and  it  hopes  after  a  time  to  be  able  to  redeem,  especially  if  it  does  not  pay  the  defaulted  in- 
terest, nor  put  in  the  registry  of  court  any  money  except  a  sum  for  security  for  costs  and  loss 
of  interest  caused  by  the  postponement  of  the  sale.  Duncan  v.  Atlantic,  etc.,  R  Co.» 
§§  1602-1605. 

^  1584.  In  distributing  the  proceeds  of  a  foreclosure  sale,  the  payment  of  coupons  which 
matured  before  a  general  default  may  be  preferred  by  the  court  when  there  is  nothing  in  the 
mortgage  requiring  a  pro  rata  distribution.  Thus,  unpaid  coupons  or  interes^t  belona:ing  to  a 
class  in  which  a  part  of  the  coupons  or  of  the  interest  has  been  paid,  should  be  paid  before 
coupons  or  interest  falling  due  at  a  later  date,  and  before  the  principal  of  any  of  the  bonds; 
and  coupons  detached,  and  in  the  bands  of  others  than  the  holders  of  the  bonds  from  which 
they  were  detached,  should  be  paid  before  such  bonds.  Stevens  v.  New  York  &  Oswego 
Midland  R.  Co.,  §§  1606-1608. 

§  1585.  Mere  inadequacy  of  price  is  not  sufficient  to  set  aside  a  foreclosure  sale ;  the  price 
must  be  so  inadequate  as  to  show  that  it  is  not  the  result  of  fair  dealing  and  an  honest  pur- 
chase.    Turner  v.  I.  B.  &  W.  R'y  Co.,  §g  1609-1620. 

g  1586.  Where  parties  apply  to  have  a  sale  set  aside  for  such  cause  they  must  show  that 
some  suitable  person  will  make  an  advance  bid.     Ibid, 

§  1587.  Proceedings  to  set  aside  a  decree  of  foreclosure  as  fraudulent  must  be  commenced 
within  a  reasonable  time.  Courts  of  equity  may  refuse  relief  on  account  of  the  staleness 
of  the  claim,  although  no  statute  of  limitations  governs  them.  Sullivan  v.  Portland  &  Ken- 
nebec R.  Co.,  §§  1621-1630. 

§  1588.  After  confirmation  of  a  sale  of  a  railroad  under  decree  of  foreclosure,  holder 
of  mortgage  bonds  will  not  be  allowed  at  a  subsequent  term  to  be  made  parties  to  tbe 
original  foreclosure  suit  so  that  they  may  impeach  the  sale  and  confirmation  as  fraudu- 
lent, although  the  power  to  make  further  orders  is  expressly  reserved  in  the  decree.  The 
proper  remedy  of  bondholders  in  such  case  is  by  original  bill.  Wetmore  v.  St.  Paul  &  Pacific 
R.  Co.,  §§  1631-1635. 

§  1589.  A  sale  by  a  bondholder  in  fraud  of  other  bondholders  will  be  set  aside.  One 
holder  of  a  few  bonds  out  of  a  large  amount  issued  by  a  corporation,  and  secui*ed  by  a  mort- 
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gage  of  its  property,  has  no  right  to  use  the  mortgage  as  an  instmment  by  which  he  may  he- 
come  the  owner  of  the  mortgaged  property  at  a  grossly  inadequate  price,  leaving  the  other 
bonds  unpaid.  It  is  his  duty,  if  he  makes  use  of  the  mortgage  security  at  all,  to  make  it 
productive  of  the  most  that  can  be  obtained  for  all  who  are  interested  in  it.  Jackson  v. 
Ludeling.  ^§  1636-1640. 

§  1590.  Officer^ of  a  corporation  have  no  right  to  enter  into  a  combination  the  object  of 
which  is  to  divest  the  company  of  its  property  and  obtain  it  for  themselves  at  a  sacrifice  or 
the  lowest  possible  price.  An  agent  cannot  lawfully  seek  for  his  own  profit  at  the  expense  of 
his  principal.  A  contract  entered  into  by  an  agent  for  his  own  benefit  contrary  to  his  in- 
structions is  fraudulent  and  void.  A  combination  to  remove  competition  at  a  public  sale  or 
to  induce  an  agent  to  sacrifice  the  interests  of  his  principal  is  unlawful.    Ibid. 

§  1591.  The  fact  that  the  purchasers  at  a  foreclosure  sale  of  a  railroad  are  bondholders  or 
creditors  of  the  company  who  have  combined  to  make  the  purchase  does  not  deprive  other 
bondholders  and  creditors  of  the  right  to  bid  at  the  sale  and  does  not  affect  its  validity. 
ErophoUer  r.  St.  Paul,  Minneapolis,  etc.,  R.  Ck).,  g  1641. 

§  1592.  Bondholders  who  have  become  parties  to  a  scheme  for  the  purchase  of  the  mort- 
gaged road  and  the  formation  of  a  new  company,  and  have  in  pursuance  thereof  surrendered 
their  bonds  in  exchange  for  stock  and  bonds  of  such  new  association,  are  not  in  a  position  to 
take  exception  to  the  foreclosure  sale.    Crawshay  v.  Soutter,  §  1642. 

§  1598.  Purchasers  of  a  railroad  at  a  foreclosure  sale,  who  have  conspired  with  the  directors 
of  the  road  in  effecting  a  fraudulent  sale,  will  be  held  as  trustees  for  the  benefit  of  the  parties 
in  interest  to  the  full  value  of  the  property  purchased,  less  the  sum  actually  paid  by  the  pur- 
chasers for  a  lien  upon  the  property.    Drury  v.  Cross,  §^  1648-1645. 

g  1594.  A  foreclosure  sale  will  be  set  aside  as  fraudulent  where  it  appears  that  the  notice 
of  sale  misstated  the  sum  due  under  the  mortgage:  as,  for  instance,  by  setting  forth  that  the 
amount  of  the  bonds  secured  was  $2,000,000,  with  $70,000  interest,  when  in  fact  less  than 
$200,000  was  outstanding  in  the  hands  of  bona  fide  holders  for  value,  and  the  remainder  had 
either  not  been  issued  at  all  or  had  been  through  fraud  transferred  to  the  directors  at  merely 
nominal  prices.    James  v.  Railroad  Co.,  §  1640. 

§  1593.  A  foreclosure  sale,  set  aside  at  the  instance  of  a  judgment  creditor,  is  invalidated 
only  as  to  such  creditor.  The  bondholders,  having  formed  a  new  company,  and  purchased 
the  property  at  the  foreclosure  sale,  upon  satisfying  such  judgment  creditor,  retain  the  prop- 
erty ;  and  the  mortgage  trustee  cannot  maintain  a  new  bill  to  foreclose  the  mortgage  for  their 
benefit.    Barnes  v,  Chicago,  M.  &  St.  P.  R.  Co.,  §  1647. 

$^  1598.  In  Louisiana,  one  who  has  fraudulently  purchased  a  railroad  at  a  foreclosure  sale, 
and  is  therefore  a  possessor  in  bad  faith,  is  nevertheless  entitled  to  compensation  for  putting 
it  into  working  order.  He  is  entitled  to  compensation  for  necessary  repairs;  and  the  recon- 
struction of  a  railroad  and  putting  it  in  working  order  is  so  much  in  the  nature  of  necessary 
repairs  that,  according  to  an  equitable  construction  of  the  code,  compensation  for  such  re- 
construction is  required  to  be  made  to  him.  He  should  not  be  allowed,  however,  for  the  cost 
of  things  which  were  consumed  in  the  use;  but  only  for  the  cost  of  such  improvements  as 
are  in  existence  when  the  property  passes  out  of  his  possession.  Jackson  v,  Ludeling, 
§§  1648-1654. 

§  1597.  He  is  entitled  to  interest  on  his  expenditures  for  improvements  to  an  amount  not 
exceeding  the  net  earnings  received  from  the  property.  He  is  accountable  for  the  net  earn- 
ings of  the  property,  and  has  a  lien  upon  them  for  the  cost  of  the  improvements.    Ibid, 

[Notes.—  See  §g  1655-1661.] 

FLEMING  V.  SOUTTER. 
(6  Wallace,  747,  748.    1867.) 

Appeals  from  U.  S.  Circuit  Court,  District  of  Wisconsin. 

Opinion  by  Mr.  Justice  Nelson. 

Statement  of  Facts. —  These  arc  appeals  from  decretal  orders  made  in  the 
case  of  Soutter,  survivor,  etc.,  v.  The  La  Crosse  &  Milwaukee  Kailroad  Company 
and  others.  That  suit  was  instituted  for  the  foreclosure  of  a  mortgage  on  the 
eastern  division  of  the  road  of  the  La  Crosse  &  Milwaukee  Company,  and  a 
decree  bad  been  entered  in  the  circuit  court  in  pursuance  of  a  mandate  from 
this  court,  in  which  it  was  directed  that  the  complainant  shall  be  at  liberty, 
when  further  instalments  of  interest  should  become  due  and  unpaid,  to  apply 
for  an  order  for  the  sale  of  the  said  mortgaged  premises  in  accordance  with  the 
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mandate.  .  On  the  ISth  September,  1866,  an  order  was  entered  directing  a  sale 
of  the  premises  on  account  of  default  in  the  payment  of  $40,000,  an  instalment 
of  interest  that  had  become  due  on  the  first  of  the  same  month,  which  order 
was  entered  on  petition  and  due  notice,  and  after  argument  by  counsel.  The 
first  two  appeals  were  taken  from  this  order. 

§  1598.  Orders  of  sale  for  each  successive  defavU  are  proper  and  regtdar. 

A  second  default  was  made  in  payment  of  another  instalment  on  the  1st  of 
March,  1867,  and  after  hearing  the  parties  on  both  sides,  an  order  for  a  sale 
was  made  on  the  5th  of  the  same  month.  The  third  appeal  is  from  this  order. 
We  have  examined  the  proceedings  to  which  objections  have  been  taken,  and 
are  of  opinion  that  they  are  in  conformity  with  the  principal  decree  in  the 
cause,  and  that  the  order  should  be  affirmed. 

FARMERS'  LOAN  &  TRUST  COMPANY  v.  CENTRAL  RAILROAD  OF  IOWA. 
(Circuit  Court  for  Iowa:  4  Dillon,  583-^43.     1877.) 

Statement  of  Facts. —  While  an  appeal  from  a  decree  of  foreclosure  was 
pending  in  this  case  in  the  supreme  court  of  the  United  States,  that  court  vacated 
the  supersedeas^  and  certain  bondholders  of  the  mortgagor  railway  company 
applied  to  this  court  for  an  order  to  the  trustee  to  sell  the  property  in  its  hands, 
notwithstanding  the  pending  appeal  and  in  accordance  with  the  terms  of  the 
mortgage.  This  order  was  refused,  and  a  like  result  attended  an  application  to 
the  supreme  court.  The  application  was  renewed  at  the  May  term,  1877, 
and  the  court  was  asked  to  order  the  trustee  to  execute  the  decree  notwith- 
standing the  appeal  and  against  the  protest  of  other  parties  interested.  Fur- 
ther facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Love,  J. 

I  have  gone  carefully  over  the  papers  and  given  them  the  best  consideration 
I  could.  I  proceed  to  give  my  impressions  as  to  the  disposition  which  ought 
to  be  made  of  the  case.  I  have  a  very  decided  opinion  that  the  court  ought 
not,  at  present,  and  upon  the  showing  made  by  the  majority  of  the  bondhold- 
ers, to  order  the  trustee  to  execute  the  decree.  The  case  is  a  peculiar  one. 
The  circuit  court  did  not  enter  the  decree  upon  any  independent  consideration 
of  the  rights  and  equities  of  the  parties,  but  solely  upon  the  assumption  that 
the  parties  to  be  affected  by  it  assented  to  the  provisions  of  the  decree.  Kow, 
it  turns  out  that  this  assumption  was  not  well  founded,  so  far  as  the  appellants 
(Cowdrey  et  al.\  who  are  now  resisting  the  execution,  are  concerned.  The  ap- 
pellants are  consequently  seeking  to  get  the  decree  reversed.  It  must  be  borne 
in  mind  that  they  have  never  yet  bad  the  judgment  of  any  court  upon  their 
rights  and  equities  under  the  mortgage.  If  the  court  had  passed  its  independ- 
ent judgment  upon  their  rights  and  equities,  and  had  made  a  decree  disposing 
of  them  accordingly,  and  if  they  had  failed  to  supersede  the  decree,  I  do  not 
see  that  they  would  have  any  reason  to  complain,  even  though  they  could  not, 
in  the  event  of  a  reversal,  be  placed,  as  to  their  rights  under  the  mortgage, 
in  statu  quo.  But  in  the  absence  of  an}'^  real  adjudication  by  the  court,  and  by 
virtue  of  a  consent  decree,  to  which  .they  were  not  parties,  to  have  the  prop- 
erty in  which  they  are  interested  disposed  of,  so  that  in  the  event  of  a  reversal 
they  cannot  be  awarded  the  very  relief  to  which  they  would  be  entitled  by  the 
terms  of  the  mortgage,  would  seem  to  me  not  at  all  in  accordance  with  the 
principles  of  equity. 

Again  it  is  impossible  for  us  to  know  what  the  decision  of  the  supreme  coart 
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will  be,  and  tirbat  oomplications  may  oonseqnently  arise  from  tbe  execation  of 
the  decree  in  the  mean  time.  Will  the  sapreme  court  dispose  of  the  case  with 
referenoe  to  the  fact  that  the  decree  below  has  been  executed  and  the  trust 
property  placed  beyond  judicial  control ;  or  will  it  determine  the  controversy 
with  referenoe  to  the  state  of  the  case  and  property  at  the  time  when  the  de- 
cree was  entered  below }  I  confess  I  do  not  see  the  way  clear  in  the  future,  if 
the  status  quo  of  the  trust  property  be  changed  as  required  by  the  terms  of  the 
decree.  On  the  contrary,  it  appears  to  me  that  no  complications  can  possibly 
arise  if  the  decree  be  not  executed.  Nor  can  I  s^  clearly  that  any  special 
injury  will  result  to  Uie  parties  in  interest  by  reason  of  the  delay.  If  the 
majority  feel  aggrieved  by  the  refusal  of  the  court  to  grant  their  present 
inotiofi,  I  suppose  they  have  their  remedy ;  they  can  apply  for  a  mandamus 
and  thus  submit  their  ease  to  the  judgment  of  the  supreme  court,  and  if  it  be 
a  matter  of  right  in  them,  and  not  of  discretion  in  the  circuit  court,  they  can 
thus  obtain  redress.  If  the  circuit  judge  feels  any  embarrassment  in  regard  to 
the  matter,  he  might  consider  the  propriety  of  reserving  his  determination  till 
the  regular  term  in  May. 

§  1599*  Ths  rights  of  individual  bondholders  pmiding  an  appsoL 
Opinion  by  DiLix)N,  J. 

1.  I  am  of  opinion  that  individual  bondholders,  not  parties  to  the  record,  and 
who  are  represented  by  the  trustee,  have  no  legal  right  to  demand  that  the 
trustee  shall  order  a  sale  under  the  decree  and  have  the  same  executed,  if  the 
trustee  is  of  opinion  that  the  interest  of  all  the  bondholders  would  be  best  sub- 
served by  not  having  a  sale  made  pending  the  appeal. 

§  1600*  Duty  of  the  trustee  to  decide  when  a  scde  shall  he  made. 

2.  The  question  whether  a:  sale  should  be  made  under  the  decree  pending  the 
appeal  is  one  which  primarily  belongs  to  the  trustee  to  determine,  having  ia 
view  the  interest  of  all  the  cestuis  que  trust.  That  question  the  trustee,  by  the 
petition,  refers  to  the  court.  Under  the  circumstances  I  am  of  opinion  the 
court  ought  not  to  order  the  trustee  to  cause  a  sale  to  be  made  at  the  present 
time;  such  is  also  the  opinion  of  Judge  Love,  hereto  annexed,  and  in  which  I 
concur.  An  order  can  be  made  on  the  foregoing  petitions  in  conformity  with 
these  views,  and  the  special  master  will  cause  the  order  to  bo  entered  of  record, 
and  the  respective  counsel  to  be  notified  hereof.  We  decide  the  matter  now 
so  as  to  enable  the  parties  who  desire  a  sale  to  apply  to  the  supreme  court  at 
this  term  for  a  ma2ida?nns  to  compel  the  execution  of  this  decree  if  they  shall 
so  desire,  (a) 


FARBfERS'  LOAN  &  TRUST  COMPANY  v.  CENTRAL  RAILROAD  OF  IOWA. 
(Circuit  Court  for  Iowa:  4  DiUon,  646-548.    1877.) 

Statement  of  Facts. —  This  case  came  up  od  a  motion  to  confirm  a  sale 
made  by  a  special  master,  and  upon  exceptions  to  his  report.  There  was  also 
before  the  coart  an  application  for  an  appeal  and  a  supersedeas^ 

Opinion  by  Dillon,  J. 

We  have  considered  the  exceptions  of  Mr.  Cowdrey  and  otners  to  tne  mas- 
ter's report  of  sale,  and  are  of  opinion  that  they  must  be  disallowed. 

(a)  The  application  was  subaequently  renewed  and  refused. 
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§  1601.  WTien  a  supersedeas  has  been  vacated^  the  plaintiff  can  have  the  de- 
cree executed  notwithstanding  the  pendeiicy  of  the  appeal. 

The  plaintiff,  notwithstanding  the  pending  appeal,  has  a  right  to  execute  the 
decree  —  the  supersedeas  having  been  vacated.  It  was  incidental  to  this  right, 
which  remains  in  this  court,  to  make  the  order  substituting  "  The  Public  "  in 
the  place  of  "  The  Financier  " —  more  especially  as  the  evidence  produced  be- 
fore me  when  the  order  was  made,  showed  the  two  newspapers  to  be  the  same, 
the  change  being  one  of  name  only.  At  all  events,  the  object  of  the  notice 
was  publicity,  and  the  requirements  of  the  decree  in  this  respect  have  been  sub- 
stantially complied  with.  The  other  exceptions  are  based  upon  supposed  errors 
in  the  decree.  But  while  that  decree  remains  unreversed,  it  must  be  accepted 
and  treated  by  this  court  as  correct.  The  master,  in  making  the  sale,  has  fol- 
lowed the  decree.  The  exceptions  to  his  report  are  overruled,  and  the  motion 
to  confirm  the  sale  is  granted,  and  the  master  is  directed  to  execute  a  deed  to 
the  trustee  pursuant  to  the  terms  of  the  decree. 

Love,  J.,  concurs. 

Opinion  by  Dillon,  J. 

The  several  motions  to  order  the  property  to  be  conveyed  by  the  trustee  to 
one  or  other  of  three  new  rival  companies  must  be  denied,  for  the  reason  that 
under  the  decree  and  the  deed  of  trust  no  evidence  is  before  us  *^  that  the  hold- 
ers of  a  majority  of  the  outstanding  bonds  secured  by  the  first  mortgage  have, 
in  writing^  requested  or  directed,"  or  assented  to  the  articles  of  incorporation  of 
either  of  said  new  companies.  This  written  request  or  assent  on  the  part  of 
the  present  holders  of  said  bonds  to  the  articles  of  incorporation  is  expressly 
required  by  the  deed  of  trust,  and  it  is  not  changed  by  the  decree.  The  de- 
cree and  the  deed  of  trust  must  be  construed  together.  This  written  request 
or  assent  must  be  produced  either  to  the  trustee  or  to  this  court  or  to  the  master, 
before  either  the  trustee  or  the  court  is  authorized  to  convey  the  premises  to  the 
new  corporation.  Such  is  the  express  requirement  of  the  deed  of  trust.  If  the 
parties  desire,  we  will  appoint  the  master  to  act  in  this  matter  in  the  place  of  the 
trustee,  and  direct  him  to  proceed  without  delay  to  ascertain  whether  a  major- 
ity of  the  present  holders  of  bonds  have  assented  or  shall  assent  in  writing  to 
the  articles  of  incorporation.  When  that  fact  is  reported  to  us,  we  will  direct 
the  trustee  to  convey  the  premises  to  it. 

It  is  for  the  bondholders,  and  not  the  court,  to  determine  what  corporation 
or  company  is  or  shall  be  entitled  to  the  property.  We  see  no  substantial  ob- 
jection to  the  scheme  proposed  in  the  order  submitted  to  us,  providing  for  the 
receiver's  debts,  but  as  this  is  dependent  upon  a  conveyance  to  the  new  com- 
pany, no  absolute  order  in  this  respect  can  be  entered  at  this  time.  We  men- 
tion this  now,  so  that  the  creditors  and  bondholders  may  be  apprised  of  our 
views. 

Love,  J.,  concurs. 

DUNCAN  t;.  ATLANTIC,  MISSISSIPPI  &  OHIO  RAILROAD  COMPANY. 
(Circuit  Court  for  Virginia:  4  Hughes,  125-157.     1880.) 

Statement  of  Facts. —  For  the  facts  of  this  case  reference  is  hereby  made  to 
1  Hughes,  page  90,  and  to  Skiddy  v.  Atlantic,  etc.,  R.  Co.,  §§  1559-67,  supra, 
A  decree  of  foreclosure  of  the  mortgage  was  made  May  9,  1879,  and  a  com- 
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missioner  appointed  and  authorized  to  sell,  July  9, 1880.  Before  the  sale  the 
state  of  Virginia  filed  a  bill  of  review  praying  a  postponement  of  the  sale,  and 
petitions  to  the  like  effect  were  filed  by  the  defendant  oompany  and  by  the 
cities  of  Petersburg  and  Lynchburg. 

§  1 602.  EuU  as  to  hilU  of  review;  when  too  late.. 

Opinion  by  Bond,  J. 

This  bill  of  review  has  been  filed  after  a  lapse  of  two  entire  terms  of  the 
court  since  the  entry  of  the  decree  sought  to  be  reviewed;  and  is  therefore 
too  late,  under  rule  88  in  equity. 

§  1 603.  After  appeal  a  hill  of  review  cannot  ie  fled. 

But  even  if  this  were  not  so,  the  bill  could  not  be  entertained.  The  state 
having  appealed,  it  has  no  right  to  file  a  bill  of  review.  If  the  errors  set  forth 
in  the  bill  offered  are  apparent  on  the  record,  they  have  been  so  apparent  ever 
since  the  final  decree  which  is  appealed  from  was  filed.  It  is  these  errors  the 
state  asks  the  supreme  court  to  correct.  If  the  reasons  for  the  bill  are  that 
new  facts  have  come  to  the  knowledge  of  parties  since  the  filing  of  the  final 
decree,  then  its  offer  is  too  late.  The  final  decree  takes  effect  from  the  time  of 
its  record,  and  not  from  the  appointment  of  the  officer  to  execute  it. 

§  1604.  What  i%  not  a  cloud  upon  title. 

In  reference  to  the  petition  of  the  defendant  company,  there  is  no  cloud  on 
the  title  such  as  is  now  set  up,  which  has  not  heretofore  been  determined  to  be 
DO  obstacle,  so  far  as  the  parties  in  this  suit  are  concerned,  to  the  foreclosure 
of  the  mortgage  and  the  sale  of  the  mortgaged  premises. 

§  1605.  Vfhen  prosperity  is  not  a  reason  for  postponing  a  sale. 

And  as  for  the  reasons  set  forth,  that  the  road  is  more  prosperous  than  here- 
tofore, we  think  they  ought  to  have  no  weight  with  the  court,  and  afford  no 
sofficient  ground  to  postpone  the  sale  ordered.  It  would,  after  all  the  success 
which  has  attended  the  management  of  the  receivers,  take  nearly  ten  years  of 
such  success  continued  to  pay  the  already  overdue  interest  of  this  mortgage 
debt.  The  defendant  company  offers  no  guaranty  that  such  prosperity  will 
continue.  It  proposes  to  go  further  in  debt  and  to  incumber  the  complainants' 
security  further  to  pay  a  present  obligation.  The  complainants*  debt  is  ascer- 
tained. They  are  entitled  to  execution  therefor,  and  it  was  never  heard  to 
prevent  such  execution  that  the  mortgagor,  having  been  unfortunate  in  business, 
had  now  great  hope  of  more  success  hereafter,  to  realize  which  the  mortgagee 
ought  to  wait  for  him.  In  consequence,  however,  of  this  omission  set  out  in 
the  following  order  of  the  court,  the  sale  of  the  property  of  the  company  was 
postponed  from  the  Ist  November,  1880,  until  the  10th  of  February  ensuing: 

"order  postponing  sale. 

"Duncan  &  Barlow,  Trustees,  ) 
vs.  V 

«  The  a.,  M.  &  O.  E.  R  Co.      ) 

"It  having  been  made  to  appear  to  this  court  that  the  master  heretofore 
appointed  to  sell  the  mortgaged  premises,  property  and  franchise  heretofore 
decreed  to  be  sold  in  this  suit,  has  advertised  said  premises,  property  and  fran- 
chises, to  be  sold  at  public  auction  at  the  court  room  of  the  United  States  cir- 
cuit court,  in  the  custom  house,  in  the  city  of  Richmond,  Ya.,  on  the  1st  day  of 
November,  1880,  at  12  o'clock; 

*^  And  it  having  been  made  to  appear  to  this  court  that  said  master  has 
failed  and  omitted  to  serve  written  notice  on  the  attorney -general  of  the  state 
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of  Yirginia,  and  the  board  of  publio  works  of  said  state,  at  least  ninety  days 
before  the  sale,  as  directed  by  said  decree:  It  is  now  ordered  by  this  court, 
and  the  said  master  is  hereby  ordered  and  directed  to  adjourn  said  aale  at  12 
o'clock  noon  on  the  1st  day  of  November,  18S0,  at  said  circott  court  room,  to 
the  10th  day  of  February,  1880,  at  12  o*ck>ck  noon,  at  said  circuit  court  room. 

"  And  the  said  master  is  hereby  further  ordered  and  directed  to  serve  on  the 
attorney-general  of  the  state  of  Virginia,  and  on  the  board  of  public  works  of 
said  slate,  at  least  ninety  days  before  said  adjourned  day  of  sale,  written  notice 
of  said  intended  sale  in  conformity  with  the  twenty-ninth  paragraph  of  the 
decree  in  this  cause. 

^'  And  the  said  master  is  hereby  further  ordered  to  give  due  noUce  of  said 
adjournment  in  accordance  with  the  directions  of  said  decree,  and  to  publish 
said  advertisement  of  sale  and  the  adjournment  thereof,  directed  by  this  order, 
in  conformity  with  the  requirements  of  the  statutes  of  the  state  of  Yirginia 
relating  to  the  sale  of  any  work  of  internal  improvement  in  which  the  state  is 
a  stockholder  or  otherwise  interested. 

^^  BoBSBT  W.  HooHss,  Judgo. 

"Richmond,  October  30,  1880.'' 

I  BENEWAL  OF  MOTION  TO  POSTPONE  SALE. 

Opinion  by  Bond,  J. 

This  is  a  motion  on  the  part  of  the  mortgagor  to  postpone  the  sale  ordered 
by  the  decree  in  this  case  filed  May  9, 1879.  The  case  has  been  pending  in  this 
court  for  nearly  five  years,  and  has  regularly  proceeded  with  no  prospect  of  any 
other  result  than  the  one  it  is  about  to  reach.  The  mortgagor  has  allowed  the 
time  for  redemption  to  pass,  and  alleges  in  argument  that  it  has  been  too  poor 
to  do  so  ever  since  the  bill  was  filed.  The  motion  before  us  is  not  made  upoa 
any  proof  or  showing  that  the  finances  of  the  mortgagor  have  at  all  improved, 
nor  that  it  has  been  promised  the  certain  aid  of  any  capitalist  to  enable  it  to 
redeem ;  it  merely  alleges  that  it  believes  that  if  the  court  would  make  certain 
provisions  in  the  order  opening  the  present  decree  and  postponing  the  sale,  the 
company  would  be  able  to  redeem.  The  facts  upon  which  that  bdief  is  founded 
are  not  given,  and  the  court  can  look  at  it  in  no  oiher  light  than  as  the  ordinary 
lingering  hope  of  a  debtor  that  his  finandal  condition  will  somehow  improve. 
The  mortgagor,  to  be  sure,  offers  to  put  in  the  registry  of  the  court  the  sum  of 
$100,000,  to  be  security  for  costs  and  loss  of  interest  caused  by  the  postpone* 
ment  of  the  sale,  but  be  does  not  offer  to  pay  now  the  defaulted  interest  nor  to 
allow  the  $100,000  as  a  penalty  for  not  redeeming  as  be  says  it  expects  to  do. 
Under  these  circumstances  the  court  does  not  think  that  it  would  be  equitable 
to  open  its  decree  and  make  the  complainants  risk  the  rise  and  fall  of  the 
present  inflated  market,  and  the  accumulation  of  interest,  and  the  risk  of  loss 
of  business  and  consequent  diminished  receipts  of  the  road,  hut  think  the  com- 
pany has  had  abundant  time  to  make  its  arrangements  to  redeem  had  it  any 
prospect  of  doing  so.  The  fact  that  the  charters  of  Lynchburg  and  Petersburg 
do  not  allow  those  cities  to  borrow  money,  being  large  stockholders,  to  aid  in 
redemption,  and  that  the  state  legislature  is  not  in  session,  does  not  alter  the 
matter.  It  is  too  remote  to  prophesy  what  those  corporations  would  do  were 
they  assembled,  and  certainly  to  postpone  the  complainants  from  the  foreclosure 
of  their  mortgage  on  such  a  remote  contingency  or  expectation  would  be  most 
inequitable,  especially  as  the  security  for  the  remuneration  for  loss  by  delay, 
should  there  be  such  loss,  is,  as  we  have  said,  so  inadequate. 
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The  complainants  applied  for  a  decree  of  sale  at  the  October  term,  1877. 
The  coart  did  not  grant  the  decree  till  May,  1879,  although  the  complainants 
made  persistent  and  very  frequent  applications  throughout  the  whole  period  of 
delay.  After  the  decree  the  court  did  not  order  a  sale  till  Jnly^  1880,  com- 
plainants mean  time  pressing  continually  for  such  order.  During  the  whole  of 
this  delay  no  effort  was  made  by  defendant  company  to  redeem  its  property.  * 
It  is  too  late,  two  days  before  the  sale,  to  ask  for  its  postponement  without  a 
tender  of  the  debt  or  what  is  equivalent  to  a  tender.  During  the  whole  of  this 
delay  the  court  felt  it  was  taking  great  responsibility,  but  fortunately  the  revival 
of  business  and  the  admirable  conduct  of  the  receivers  have  prevented  any  loss 
from  this  delay;  and  we  do  not,  ui)on  so  indefinite  a  proposition  as  is  now 
made  at  this  stage,  propose  to  continue  such  risk.  The  defendant  company 
must  take  its  chances  at  sale  along  with  all  other  bidders  in  open  market. 

HOnON  TO  REDUCE  THE  AMOUNT    OF  CASH   REQUIBED  TO  BE  PAID  BT  THE   BXIBTIIfa 

DECBBR. 

Opinion  by  Hughes,  J. 

The  decree  already  passed  states  what  is  to  be  sold  and  the  method  of  sale, 
and  determines  the  rights  of  the  parties,  and  after  so  long  time  since  its  filing 
and  the  advertisement  of  the  sale  provided  by  it,  and  on  the  eve  of  the  sale, 
the  court  will  not  alter  it,  no  objection  to  it  having  been  made  heretofore  by 
any  party  to  the  suit.  If  there  is  any  difficulty  created  by  its  terms  in  the 
bidding,  and  it  can  be  shown  after  the  sale  that  bidders  were  hindered  by  any 
obscurity  or  harshness  of  its  terms,  the  party  suffering  from  that  defect  can 
come  into  court  and  object  to  the  ratification  of  the  sale  on  that  ground.  If 
the  decree  as  it  now  stands  results  in  a  sale  for  an  inadequate  price,  when  the 
court  comes  to  consider  the  master's  report  of  sale,  then  will  be  the  proper 
time  for  reaching  the  objection  now  urged.  In  general,  we  think  we  have  no 
power  to  amend  the  decree  in  any  particular  after  so  long  a  time  has  passed 
since  it  was  pronounced,  {a) 

STEVENS  V.  NEW  YORK  &  OSWEGO  MIDLAND  RAILROAD  COMPANY. 
*       (Circuit  Court  for  New  York:  18  Blatchford,  412-4ia    187(1.} 

Opinion  by  Blatchfobd,  J. 

STATiSiENT  OF  Facts. —  lu  deciding,  in  March  last,  various  questions  raised 
in  this  case,  I  held  that  the  coupons  due  July  1,  1873,  were  not  paid  by  the 
company  or  extinguished,  and  that  tbey  are  valid  in  the  hands  of  those  who 
hold  them  (as  between  such  holders  and  the  holders  of  others  of  the  bonds  and 
coupons)  to  the  extent  of  the  sums  for  which  they  hold  them  as  collateral 
security,  if  less  than  the  face  of  the  coupons,  and,  if  greater,  to  the  extent  of 
the  face  of  the  coupons.  Further  consideration  has  confirmed  me  in  the  fore- 
going conclusion.  I  further  held  that  unpaid  coupons  or  interest  belonging  to 
a  class  in  which  a  part  of  the  coupons  or  of  the  interest  has  been  paid,  should 
be  paid  before  coupons  or  interest  falling  due  at  a  later  date,  and  before  the 
principal  of  any  of  the  bonds;  and  that  coupons  detached,  and  in  the  hands 
of  others  than  the  holders  of  the  bonds  from  which  they  were  detached,  should 
be  paid  before  such  bonds  are  paid.    I  have  heard  a  reargument  of  this  ques- 

(a)  Tke  railroad  wms  sold  Tehniary  10, 1881,  subject  to  oertain  mortfcages.  TI10  asTenl  decreM  in  the  cm§ 
eoBflrmlag  the  foracloonre  sale  and  deed,  dlrectinc^  pajment  of  the  complainants*  claims,  fixing  the  compenflatiaa 
of  the  tnvteea,  diatrtbuUnff  tb<e  mrplns  funds  and  dischaiiglns  the  rsoelTera,  are  set  out  at  length  In  the  original 
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tion.  The  eflFeot  of  the  decision,  as  stated  by  those  who  are  dissatisfied  with 
it,  is,  that  unpaid  coupons  or  interest  not  maturing  on  or  after  January  1, 1874, 
will  be  paid  in  the  order  in  which  they  became  collectible  down  to  and  includ- 
ing July  1^  1873,  and  before  payment  of  anything  on  the  bonds.  It  appears 
that  the  unpaid  interest  which  fell  due  January  1,  1870,  is  $350  of  coupons; 
July  1, 1870,  $70  of  coupons;  January  1,  1871,  $56  ©f  coupons;  July  1,  1871, 
$185.50  of  coupons;  January  1,  1872,  $416.50  of  coupons;  July  1,  1872, 
$12,246.50  of  coupons,  and  $35  of  interest  on  registered  bonds;  January  1, 
1873,  $16,982  of  coupons  and  $70  of  interest  on  registered  bonds;  and  July 
1,  1873,  $265,540.50  of  coupons  and  $70  of  interest  on  registered  bonds.  The 
entire  interest  which  fell  due  on  and  after  January  1, 1874,  is  unpaid,  being,  for 
each  semi-annual  instalment,  $265,424  of  coupons  and  $14,576  of  interest  on 
registered  bonds.     The  total  semi-annual  interest  was  $280,000. 

Of  the  unpaid  interest  which  fell  due  before  July  1,  1873,  $30,411.50  is  in 
coupons,  and  $105  in  interest  on  registered  bonds.  There  is  no  proof  of  the 
present  ownership  or  condition  of  any  of  the  $30,411.50  of  coupons,  and  no 
evidence  as  to  whether  they  have  been  detached  or  not  from  the  bonds  with 
which  they  were  issued.  Of  the  unpaid  interest  which  fell  due  July  1,  1873, 
$265,540.50  is  in  coupons,  and  $70  in  interest  on  registered  bonds.  No  coupons 
which  fell  due  July  1, 1873,  were  paid,  but  all  of  them  were  at  that  time  de- 
tached from  the  bonds  with  which  they  were  issued,  and  became  the  property 
of  parties,  named  in  the  evidence,  other  than  the  parties  who  continued  to  hold 
such  bonds  and  the  unmatured  coupons  belonging  and  attached  thereto.  Of 
the  interest  on  registered  bonds  which  fell  due  July  1,  1873,  $14,383.50  was 
paid. 

§  1 606.  Construction  of  a  mortgage.  Priority  of  payment 
It  is  contended  that  there  is  no  principle,  legal  or  equitable,  which  entitles 
the  interest  which  matured  before  July  1,  1873,  to  be  paid  in  the  order  in 
which  it  fell  due,  and  before  payment  of  any  of  the  bonds;  that  it  is  not  shown 
that  payment  of  the  interest  was  ever  demanded  and  refused;  that  no  right  to 
be  paid  the  interest  accrued  until  demand  and  refusal;  that,  until  then,  the 
debtor  was  not  in  default;  that  the  debtor  was  justified  in  paying  subsequently 
maturing  interest,  even  though  prior  maturing  interest  remained  unpaid,  so 
long  as  .the  payment  of  such  prior  maturing  interest  had  not  been  demanded; 
that  he  is  prior  in  right  who  is  prior  in  the  time  of  presenting  his  demand, 
when  presentment  is  required;  and  that  those  who,  prior  to  July  1,  1873,  re- 
ceived their  interest,  received  no  preference  as  against  those  who  did  not 
receive  their  interest,  because  the  latter  did  not  demand  it  and  the  former  did. 
It  is  further  contended  that  the  foregoing  views  apply  equally  to  the  interest 
which  matured  July  1,  1873;  that  there  is  no  proof  that  payment  of  any  such 
interest  was  ever  demanded  from  the  debtor;  and  that,  as  to  the  unpaid 
coupons  which  matured  July  1, 1873,  the  present  holders  of  them,  as  purchasers 
of  them  from  the  parties  for  whom  they  cashed  them  at  their  face  value, 
acquired,  as  against  such  parties  as  still  holding  the  bonds  from  which  such 
coupons  were  detached,  only  the  right  to  present  the  coupons  for  payment  and 
to  receive  payment.  The  general  principle  is  invoked  that,  where  several  debts 
are  secured  by  one  and  the  same  mortgage,  and  become  due,  and  the  mortgage 
is  then  foreclosed,  they  will  be  paid  pro  rata  from  the  fund,  if  it  is  insufiScient 
to  pay  the  whole  of  them ;  and  it  is  contended  that  the  only  exception  to  this 
rule  is,  where  the  mortgage,  by  its  terms,  creates  a  preference  in  favor  of  some 
of  the  debts,  or  where  the  original  creditor,  as  to  any  which  he  has  assigned^ 
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has  designed  to  confer  a  right  of  prior  satisfaction  on  the  assignee.  This  gen- 
eral principle  being  applied  in  the  proposed  decree  in  this  case  to  all  the  inter- 
est which  matured  after  July  1, 1873,  and  such  interest  being  required  to  be 
paid  pro  rata  with  the  principal  of  the  bonds,  it  is  contended  that  a  different 
rule  ought  not  to  be  applied  to  the  interest  which  matured  on  and  before 
July  1,  1873.  The  principal  contest  is  as  to  the  preference  claimed  for  the 
$265,540.50  of  unpaid  coupons  which  fell  due  July  1,  1873,  the  amount  of  all 
the  other  unpaid  interest  which  fell  due  on  or  before  July  1, 1873,  being  only 
$30,482.50. 

The  bill  in  this  case  sets  forth  that  the  debtor  made  default,  on  the  1st  of 
July,  1873,  in  the  payment  of  the  coupons  which  became  due  on  that  day,  and 
has  never  paid  any  of  such  coupons.  As  the  bill  is  filed  by  the  trustees  under 
the  mortgage,  who  represent  the  bondholders,  I  think  this  averment  in  the  bill 
is  properly  to  be  taken,  as  against  the  bondholders,  as  an  averment  that  the 
ooupons  which  fell  due  July  1,  1873,  were  presented,  and  payment  of  them 
demanded  and  refused,  and  thus  default  was  made,  inasmuch  as  every  bond 
with  coupons  attached  to  it  provides  that  the  interest  is  payable  on  presenta- 
tion of  the  coupons.  But,  in  addition  to  this,  I  am  of  opinion  that  the  transac- 
tions between  the  debtor  and  the  parties  who  furnished  the  money  to  cash  the 
ooupons  were  such  as  to  amount  either  to  a  waiver,  on  the  part  of  the  debtor, 
of  the  presentment  of  the  coupons,  because  of  a  previous  mutual  understanding 
that  they  could  not  and  would  not  be  paid  if  presented,  or  to  an  actual  demand 
and  refusal. 

In  support  of  the  preference  claimed  it  is  contended  that,  as  to  interest 
which  matured  at  any  given  time  on  and  prior  to  July  1,  1873,  inasmuch  as 
some  of  the  parties  entitled  to  receive  such  interest  received  it  from  the  debtor, 
and  some  did  not,  the  former  will  have  received  a  preference,  unless  the  latter 
are  now  to  be  put  on  an  equal  footing  with  them.  To  this  it  is  replied  that 
there  really  was  no  preference ;  that,  so  long  as  the  debtor  was  solvent,  every 
party  entitled  to  interest  was  paid  as  he  presented  his  matured  claim;  that  if 
he  did  not  present  it,  he  took  the  risk  of  the  debtor's  becoming  insolvent;  and 
that  he  had  no  special  property  in,  or  lien  on,  the  funds  of  the  debtor,  which 
could  require  the  debtor  to  set  apart  funds  sufficient  to  pay  undemanded 
matured  interest  which  fell  due  at  an  earlier  date,  before  paying  demanded 
matured  interest  falling  due  at  a  later  date. 

§  1607.  Priority  of  payment  of  interest  coupons  over  principal  of  bonds. 
I  do  not  think  any  distinction  can  be  made  between  interest  which  matured 
before  July  1,  1873,  and  interest  which  matured  on  that  day,  growing  out  of 
the  fact  that  payment  of  the  latter  was  demanded  and  refused,  or  a  demand 
was  waived,  and  that  the  former  was  not  demanded.  I  do  not  see  how  any 
diligence  of  those  of  a  given  class  who  were  paid  their  interest,  in  asking 
to  have  it  paid,  can  be  imputed  as  laches  to  others  of  the  same  class  who 
did  not  ask  to  be  paid  their  interest,  so  as  to  work  a  virtual  preference  in  favor 
of  the  former.  To  give  to  the  latter  their  interest  in  full,  before  paying  the 
principal  of  the  bonds,  is  only  to  put  all  those  in  a  given  class  entitled  to  inter- 
est on  an  equal  footing;  and  to  put  them  on  such  equal  footing  requires,  also, 
that  interest  maturing  at  an  earlier  date  shall  be  paid  before  interest  maturing 
at  a  later  date.  Here  are  special  equities,  it  seems  to  me,  which  would  be  vio- 
lated if  such  an  inequality  were  left  to  exist  as  the  exclusion  from  the  full  pay- 
ment of  interest  of  some  of  a  given  class.  There  is  nothing  in  the  terms  of  the 
mortgage,  in  this  case,  which  requires  such  exclusion.    On  the  contrary,  the 
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mortgage  provides  that,  after  default,  the  mortgagees  shall  sell  so  much  of 
the  mortgaged  property  ^'as  shall  be  necessary  to  pay  and  disduirge  the 
principal  and  interest,  according  to  the  tenor  thereof,"  of  all  the  bonds  issued, 
and  shall  out  of  the  moneys  arising  from  such  sale  pay  the  principal  and  iuteresi 
which  shall  then  remain  due  and  unpaid  on  the  issued  bonds.  The  words^  '^  ac- 
cording to  the  tenor  thereof,"  may  very  weU  be  held  to  embrace  the  payment 
of  interest,  according  to  the  times  of  the  semi-annual  recurrences  of  interest, 
and  in  such  order.  Certainly,  there  is  nothing  in  those  words,  or  elsewhere  in 
the  mortgage,  that  forbids  a  course  which  is  absolutely  necessary,  unless  a  re- 
sult is  to  be  effected  which  will  not  be  a  payment  of  interest  according  to  the 
tenor  of  the  bonds,  but  will  leave  some  part  of  a  given  instalment  of  interest 
paid  in  full,  and  the  rest  of  it  not  paid  in  full.  In  the  case  of  Dunham  t^.  Kail*- 
way  Co.,  1  Wall.,  254  (§§  1557-58,  9t6pra)y  the  tkiortgage  provided  that,  in  case 
of  default  and  a  sale,  all  bcmds,  and  the  interest  accrued  thereon,  should  be 
equally  due  and  payable,  and  entitled  to  fipro  rata  dividend  of  the  proceeds 
of  sale.  Hence  it  was  held  that  there  could  be  no  preference  of  past-due  caopans 
over  the  principal  of  the  bonds.  No  case  was  cited  on  the  argument  whioii  de- 
cides the  above  question  adversely  to  the  view  I  take.  Most  of  the  cases  cited 
were  not  cases  of  coupons  or  interest  on  numerous  bonds  secured  by  mortgage, 
and  none  of  them  were  cases  where  some  interest  in  a  given  class  bad  been  paid 
and  the  rest  not  paid,  and  the  fund  was  insufficient  to  pay  all  the  principal  and 
interest  due.  The  case  of  Sewell  v.  Brainerd,  38  Yt.,  364^  was  not  such  a  case^ 
nor  was  the  case  of  Miller  v.  Eutland  &  Washington  B.  Co.,  40  Yt.,  399;  and, 
in  the  latter  case,  no  preference  was  claimed. 

§  1 608*  A  special  equity. 

The  above  views  cover  all  the  questions  involved.  But,  as  to  the  holders  of 
the  unpaid  coupons  of  July  1, 1873,  there  seems  to  me  to  be  a  special  equity.  It 
was  through  the  advance  of  money  to  cash  those  coupons  in  the  hands  of  the 
headers  of  the  bonds  to  which  they  belonged^  that  such  holders  obtaiucxl  the 
money  for  those  coupons.  On  sueh  advance,  those  coupons  passed  into  the  hands 
of  those  who  now  bold  them.  But  for  such  advance,  the  coupons  in  the  hands 
of  the  original  holders  of  them  would  not  have  been  worth  their  face  value,  as 
they  were  made  to  be  by  such  advanca  The  original  holders  of  such  coupons 
must  be  regarded  as  still  holding  the  bonds  to  which  such  coupons  belonged,  or 
if  not,  those  who  hold  such  bonds  and  subsequently  maturing  coupons  belong- 
ing thereto  must  be  held  to  be  subject  to  the  same  equities  with  such  original 
holders.  No  special  reasons  are  shown  in  the  evidence,  why,  as  against  any  of 
such  holders,  the  present  holders  of  the  coupons  of  July  1,  1873,  are  estopped 
from  claiming  priority.  Those  who  had  their  coupons  of  July  1,  1873,  cashed 
by  means  of  such  advance,  retained  the  uioney,  and  to  permit  them  now  to 
exclude  the  holders  of  such  coupons  from  being  paid  in  full,  and  put  on  an 
equality  with  the  registered  interest  of  July  1,  1873,  which  was  paid  ta  foil, 
would  be  to  permit  them  to  work  an  inequality  which  would  be  unjust. 

TURNER  V.  INDIANAPOLIS,  BLOOMINGTON  &  WESTERN  RAILWAY  COMPANY. 
(Ciicait  Court  for  Indiana:  8  BisseU,  880^98.    1878.) 

Statement  of  Factts.^-  The  road  in  this  case  was  sold  by  mastera  in  chan- 
cery under  decrees  made  by  the  United  States  circuit  conrts  for  Illinois  and  In- 
diana. The  sale  was  made  by  the  masters  jointly.  Ezceptiora  were  fikd  by 
Tarious.  persons  aod  by  the  company. 
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§  1609.   What  is  suficient  to  settle  a  question  of  jurisdiction. 

Opioion  by  Dkummond,  J. 

The  first  exception  is  that  the  coart  had  no  jurisdiction  of  the  case,  and 
therefore  the  decree  was  void.  Under  the  circumstances,  I  can  scarcely  con 
skier  this  an  open  question.  The  cases  were  originally  brought  in  the  state 
courts  of  Illinois  and  Indiana,  and  were  transferred,  under  the  act  of  congress 
of  1875,  to  the  circuit  courts  of  the  United  States  for  the  southern  district  of 
Illinois  and  the  district  of  Indiana.  A  motion  was  made  in  the  circuit  court 
for  the  southern  district  of  Illinois,  to  remand  the  case  to  the  state  court,  on 
the  ground  that  the  federal  court  had  no  jurisdiction.  The  question  was 
argued  before  Davis  and  Treat,  JJ.,  fully  considered  and  decided  by  them ;  the 
court  holding  that  it  had  jurisdiction  of  the  case,  under  the  act  of  congress  of 
1875.  An  order  was  accordingly  made,  denying  the  motion  to  remand.  A 
like  order  was  made  in  the  district  of  Indiana.  I  do  not  think,  therefore,  it 
would  be  proper  for  me,  whatever  my  own  view  of  the  question  of  law  might 
be,  to  change  the  ruling  of  the  court.  If  erroneous,  the  parties  have  their 
remedy  by  an  appeal  to  the  supreme  court  of  the  United  States. 

§  1610.  If  hefore  a  cause  has  been  removed  the  state  court  has  acquired  juris- 
diction of  a  party  by  process  of  publication^  he  is  a  party  to  the  suit' 

The  second  exception  is,  that  the  issues  raised  in  the  original  bill  were  not  de- 
termined by  the  court;  as  there  was  a  chattel  mortgage  to  one  Thomas  as 
trustee,  and  no  effort  was  made  by  publication,  subpoena,  or  otherwise,  to  bring 
him  within  the  jurisdiction  of  the  court.  The  facts  were  substantially  these: 
He  was  made  a  party  to  the  cross-bill,  filed  by  the  Farmers'  Loan  &  Trust  Co^ 
of  Kew  York,  the  original  bill  having  been  filed  by  the  Turners.  The  law  of 
Illinois,  where  the  proceeding  took  place,  and  which  is  to  decide  this  question, 
is,  that  a  non-resident  who  is  not  served  with  process  in  a  chancery  proceeding 
can  be  brought  into  court  on  an  affidavit  and  publication.  An  affidavit  was 
accordingly  filed,  and  publication  in  pursuance  of  the  statute  was  made  in  a 
newspaper.  Before  the  proof  of  publication  was  filed  in  the  state  court,  where 
the  case  was  pending,  it  was  transferred  to  the  eircuit  court  of  the  United 
States,  and,  it  is  said,  that  the  proof  of  publication  was  not  even  made  before 
the  order  of  transfer*  I  am  not  prepared  to  admit  that  would  destroy  the 
legal  effect  of  what  had  taken  place  in  relation  to  the  affidavit  and  poblication. 
It  seems  to  me,  on  the  contrary,  if  the  law  of  the  state  was  observed,  a  party 
wookl  be  brought  into  court  under  the  circunnstances  of  the  case,  although  the 
proof  of  publication  was  not  actually  made.  It  might  be  a  very  doubtful 
matter  whether  or  not  the  fact  of  the  transfer  would  vitiate  the  notice.  On 
the  contrary,  it  would  seem,  in  a  case  properly  transferable,  all  the  conditions 
which  the  state  law  has  imposed  on  the  case  before  the  transfer  are  to  be  ob- 
served; and  if  anything  should  occur  to  prevent  the  consummation  of  the  act, 
which  the  law  of  the  state  contemplated,  the  transfer  would  not  render  it 
nngatory.  However,  whether  that  be  so  or  not,  it  is  clear,  from  what  has  ap^ 
peared  since  these  exceptions  were  argued,  that  Thomas,  the  trustee,  was  a 
party  to  the  proceeding  in  the  circuit  court  of  Illinois.  He  appeared  by  an- 
swer filed*  He  was,  therefore,  a  party  to  the  litigation,  and  be  cannot  now  ob- 
ject that  the  court  had  no  jurisdiction  over  him  as  trustee  of  the  chattel 
ittortgagB; 

g  lU  K  i^  a  defendami  JUes  an  answer,  the  eouH  acquires  jurisdiction  over 
hinif  whether  a  replication  is  fled  to  his  ansiser  or  not 

It  is  said  that  a  replication  was  not  filed.    That  would  not  prevent  the  court 
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from  exercising  jurisdiction  over  him  as  trustee,  or  impair  the  effect  of  the  ad- 
judication of  the  court.  If  no  replication  was  filed,  that  must  be  considered 
as  waived. 

Inasmuch  as  the  cross-bill  of  the  trust  company  was  filed  for  the  express 
purpose  of  determining  the  respective  rights  of  the  parties  before  the  court, 
some  of  whom  were  Thomas,  trustee  of  the  chattel  mortgage,  and  the  New 
Tork  company,  the  trustee  representing  the  bonds  for  which  the  mortgages  on 
the  main  line  were  given,  it  must  be  considered  that  when  the  court  adjudi- 
cated upon  that  question  and  determined  that  the  bondholders,  under  their 
mortgages,  had  a  prior  and  better  right,  that  it  also  decided  the  other  question, 
although  nothing  is  said  in  the  decree  as  to  the  rights  of  Thomas,  the  trustee 
of  the  chattel  mortgage.  He  claimed  a  prior  right  under  the  chattel  mort- 
gage. The  other  parties  claimed  a  prior  right  under  their  real  estate  mort- 
gages. The  court  decided  that  the  bondholders,  s^nd  the  mortgages  which 
were  given  to  secure  the  bonds,  had  a  prior  right.  That  was  the  main  question 
before  the  court,  which  was  decided,  and,  of  necessity,  the  rights  of  Thomas, 
as  trustee,  were  also  adjudicated.  Therefore,  the  issues  raised  by  the  pleadings 
in  the  original  bill  and  cross-bill,  as  to  the  claim  of  Thomas  for  a  prior  lien, 
were  adjudicated.     The  second  exception  must  be  overruled. 

§  1612.  //I  what  particulars  the  court  has  power  to  amend  a  decree  at  a  term 
subsequent  to  that  at  which  it  was  entered. 

The  third  exception  is,  that  the  court  had  no  authority  to  amend  its  decree 
after  the  term  of  the  court.  The  facts  were  that  the  original  decree  was  en- 
tered on  the  18th  of  July,  1877,  and  the  amendment  was  made  in  May,  1878. 
I  admit  the  rule  which  denies  the  power  of  the  court  over  a  decree  after  the 
term  when  it  was  rendered.  It  cannot  change  or  alter  the  essential  parts  of 
the  decree.  But  what  was  the  order  made  by  the  court  in  May,  1878?  It  is 
termed  a  further  direction  for  the  execution  of  the  decree  theretofore  entered. 
The  original  decree  provided  that  the  property  should  be  sold  on  a  certain 
number  of  days'  publication.  That  was  changed  by  the  amendment.  The 
original  decree  provided  for  the  distribution  of  the  funds  arising  from  the 
sale  in  a  particular  manner.  That  was  changed  by  the  amendment  of  May, 
1878.  But  these  things  did  not  affect  the  substance  of  the  decree.  Of  the 
right  of  the  court  to  make  that  order  I  cannot  doubt.  We  will,  therefore,  pass 
on  to  the  question  about  which  there  seems  to  be  serious  controversy.  The 
thirteenth  article  of  the  original  decree  provided  that  the  sale  should  be  made 
subject  to  judgments  for  right  of  way,  to  the  taxes  which  were  a  lien  upon  the 
property,  and  also  to  a  certain  contract  of  lease  for  box  freight  cars  which  had 
been  made  with  the  receiver  by  a  man  named  Adams.  The  fourteenth  article 
of  the  original  decree  provided  —  after  declaring  that  $50,000  should  be  offered 
as  a  deposit,  and  after  the  purchase  $50,000  more  should  be  advanced,  out  of 
which  two  sums  certain  costs  should  be  paid  —  that,  on  the  delivery  of  the  deed, 
so  much  more  of  the  purchase  money  should  be  paid  into  court,  in  cash  or  cer- 
tificates of  receiver's  debts,  as  should  be  necessary  to  pay  that  portion  of  the 
receiver's  debts  made  in  the  operation  of  the  main  line  of  railway  not  thereto- 
fore directed  to  be  assumed  by  the  purchaser,  with  such  other  claims  as  should 
be  allowed  by  the  court;  meaning  what  were  called  the  back  claims,  many  of 
which  were  pending  and  undecided,  and  in  which  it  was  understood  that,  under 
certain  circumstances,  the  decision  of  the  court  might  be  reviewed  by  the 
supreme  court  of  the  United  States. 
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§  1613.  Amendments  which  the  court  had  power  to  mxike  at  a  term  aubse- 
quent  to  that  at  which  the  decree  was  entered. 

It  will  be  seen,  therefore,  that,  ander  the  original  decree,  the  sale  was  to  be 
made  subject  to  certain  claims,  and  that  the  purchasers  had  to  provide  money 
enough  to  pay  all  the  claims  which  might  be  allowed  by  the  court  on  appeal 
to  the  supreme  court  of  the  United  States.  What  is  the  change  made  in  these 
respects  by  the  amendment?  It  recites  '^that  the  sale  shall  be  made  subject  to 
the  judgments  for  right  of  way,  to  the  taxes,  to  the  lease  made  with  Adams 
by  the  receiver,  and  also  subject  to  certain  debts  which  might  be  due  from  the 
receiver,  and  also  to  such  claims  as  might  be  allowed  by  the  court  on  appeal  to 
the  supreme  court  of  the  United  States."  The  only  effect  was  that,  whereas, 
by  the  original  decree,  the  creditors  were  required  to  bid  enough  to  pay  these 
claims  and  some  of  the  debts  of  the  receiver,  in  the  amendment  it  was  pro- 
vided that  the  sale  should  be  made  subject  to  them,  so  that  they  remained  as  a 
burden  upon  the  property.  That  is  the  only  change  made  which  it  is  material 
to  consider.  Was  that  sach  a  change  in  the  original  decree  as  the  court  had 
the  power  to  make?  I  think  it  was.  It  was,  so  to  speak,  simply  changing  the 
amount  of  money  which  was  required  to  be  bid  for  the  property.  Undoubt- 
edly it  would  have  been  better  and  much  more  satisfactory  if  the  court,  before 
it  had  ordered  a  sale  under  the  original  decree,  could  have  informed  the  parties 
who  might  purchase  the  property  what  was  the  precise  amount  of  liens  upon 
it.  But  that,  in  the  nature  of  the  case,  was  impossible,  unless  we  had  waited, 
before  the  property  was  sold,  until  the  final  determination  of  these  various 
claims  by  the  supreme  court  of  the  United  States,  which  might  have  involved 
the  retention  of  the  property  by  the  court  for  several  years.  Therefore,  it 
was  thought  best,  by  the  court  and  by  the  parties  who  are  interested  in  the 
property,  that  it  should  be  sold,  and  that  the  purchaser  should  pay  enoagh  to 
meet  all  the  claims  then  definitely  ascertained,  and  that  the  property  should 
be  subject  to  those  adjudicated  hereafter.  By  the  original  decree  and  the 
amendment  the  character  of  the  claims,  in  either  event,  remains  unchanged. 

§  1614.  Mere  inadequacy  of  price  is  not  sufficient  to  set  aside  a  foreclosure 
sale. 

The  fourth  exception  is  that  the  bid  of  $1,000,000,  for  which  the  mortgaged 
premises  were  struck  off  and  sold  by  the  masters,  was  inadequate.  And  the 
reason  alleged  why  so  small  a  bid  was  made  is  because  of  the  limited  time  the 
bidding  was  kept  open.  The  property  was  offered  for  sale  by  the  masters 
at  10  o'clock  on  the  morning  of  the  day  specified.  The  advertisement  was 
read,  and  the  bid  received.  After  waiting  considerable  time,  there  being  quite 
a  number  of  persons  present,  and  no  other  bid  being  received,  the  property  was 
struck  off  to  the  purchasers  at  that  price.  This  was  a  matter,  to  a  very  great 
extent,  discretionary  with  the  masters.  Undoubtedly,  if  the  masters  had  any 
reason  to  suppose  that  there  would  soon  be  an  additional  and  higher  bid,  they 
should  have  kept  the  bid  open  and  allowed  it  to  have  been  received.  But,  if  it 
was  clear,  from  all  the  attending  circumstances,  that  no  additional  or  higher 
bid  would  then  be  made,  I  do  not  see  that  it  was  incumbent  on  them  to  hold 
the  bid  open  for  an  indefinite  time  —  an  hour,  or  even  half  an  hour,  or  anj'  par- 
ticular time  —  in  order  to  allow  persons  afterwards  to  come  in  and  bid  off  the 
property.  The  sale  was  advertised  the  time  required  by  the  court.  All  parties 
in  interest,  and  especially  those  who  were  parties  to  the  suit,  are  presumed  to 
have  been  notified  of  the  time  and  place  of  sale,  and,  if  they  desired  the  prop- 
erty to  bring  its  value  or  near  it,  they  had  every  opportunity  of  being  present^ 
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and  prepared  to  bid  Mcfa  a  price  as  would  corner  up  to  their  ideas  of  its 
value. 

It  is  clear  from  the  affidavits,  which  have  been  introduced,  that  there  was 
nothing  to  indicate  that  an  additional  bid  would  be  made  for  the  property.  It 
was,  accordingly,  struck  off  to  the  purchasers.  It  is  true,  perhaps,  that  under 
some  aspects  of  the  case^  the  bid  might  be  considered  a  small  one.  That  is  to 
say,  it  might  not  be  regarded  as  the  value  of  the  property;  but  we  have  to 
take  into  consideration  the  circumstances  connected  with  the  sale.  The  incum- 
brances on  the  property  were  to  a  considerable  extent  indefinite  and  unknown 
to  the  purchasers,  and  subject  to  which  they  bad  to  make  their  bid.  It  was 
believed  that  the  amounts  were  very  large.  A  great  difference  exists  among 
counsel  as  to  the  amount  which  may  be  allowed.  So  that  it  is  impossible  for 
the  court  to  disregard  this  consideration.  Then,  I  think  the  court  ought  not 
to  be  unmindful  of  the  position  of  the  purchasers  themselves.  They  represent 
those  who  have  a  superior  right  in  equity  to  this  property.  They  are  a  com- 
mittee of  the  bondholders,  most  of  whom  have  agreed  to  the  arrangement 
made  under  which  they  have  bid  this  amount  for  the  property ;  all  who  are  not 
parties  bad  the  option  of  participating  in  this  arrangement.  It  is  made  for  the 
benefit  of  all.  Who  has  the  prior  right  to  the  property  now  ?  They  are  not 
an  outside  third  party  who  may  have  purchased  it  for  less  than  its  value,  but 
they  are  the  equitable  owners  of  the  property.  Besides,  it  is  not  because  par- 
ties may  think  that  property,  which  has  been  sold  under  the  order  of  a  court, 
has  not  realized  its  full  value,  that  the  court  will  set  the  sale  aside.  The  price 
must  be  so  inadequate  as  to  show  that  it  is  not  the  result  of  fair  dealing  and  an 
honest  purchase.  Now^  it  cannot  be  pretended  that  anything  of  that  kind  has 
occurred  here. 

§  1 61 5.  Where  parties  apply  to  have  a  sale  set  aside  they  mvsi  show  that  some 
suitable  person  will  make  an  advance  bid. 

Again,  the  practice  of  this  court  has  been,  where  parties  come  into  court  and 
claim  that  property  has  been  sold  at  an  und^valuation,  to  require  some  person  of 
responsibility  to  make  an  advance  bid  such  as  will  authorize  the  court  to  order 
a  resale.  Although  this  offer  has  been  made  in  the  exceptions,  no  person  has 
come  in,  of  whom  the  court  can  take  judicial  notice,  and  said  that  he  would 
give  such  an  advance  upon  the  price  as  would  justify  the  court  in  reselling  the 
property.  To  be  sure,  it  was  stated  that  a  certain  capitalist  had  offered  to  f^ive 
$600,000  more.  I  know  nothing  of  him.  I  cannot  take  the  statements  of 
counsel  made  in  this  general  way.  One  of  the  counsel,  himself,  says  he  would 
make  an  advance  of  $50,000  on  the  bid  that  has  been  offered.  I  know  nothing 
about  his  responsibility.  I  do  not  know  whether  he  can  make  good  his  state- 
ment to  the  court  or  not.  I,  therefore,  would  not  be  justified  in  setting  aside 
the  sale  on  that  ground,  and  hold  them  as  the  responsible  parties  who  will 
make  such  an  advance  upon  the  bid  as  to  warrant  the  court  in  ordering  a  resale. 
The  fourth  exception  will  therefore  be  overruled. 

§  1616.  There  is  no  redemption  from  the  sale  of  railroad  property  under 
foreclosure  proceedifigs  in  the  federal  court. 

The  fifth  exception  is,  that,  after  a  decision  made  in  this  court,  that  the  right 
of  redemption  did  not  apply  to  railroads,  there  was  not  sufficient  opportunity 
for  the  parties  in  interest  to  make  arrangements  to  bid  in  the  property  at  the 
sale.  If  that  decision  was  correct,  of  course  the  parties  were  presumed  to  know 
the  law.  In  point  of  fact,  the  decision  in  the  case  of  Brine  v.  Insurance  Co., 
06  U.  S.,  627  (§§  800-804,  supra),  was  contrary  to  the  practice  of  the  cireuit 
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^oiirt  of  tbe  TJnited  States  for  the  district  of  Illinois  for  many  years;  a  prao- 
tio^,  which  had  been  accepted  and  acquiesced  in  by  the  bar  in  all  cases  of  fore- 
'Closare.  After  this  praetice  had  thus  continued  an  exception  was  taken  to  it, 
and  the  supreme  court  of  the  United  States  held,  in  the  case  cited,  that,  in 
cases  of  foreclosure  of  moitgages  on  wtesA  estate,  the  law  of  Illinois  was  a  rule 
of  property  in  the  circuit  court  of  the  United  States,  and,  as  that  law  gaTC  the 
right  of  redemption,  tbe  sale  most  be  made  in  the  circuit  court  of  the  United 
&ate8  subject  to  redemption.  Of  coarse  the  question  immediately  came  up, 
whether  this  law  applied  to  railroads,  and,  with  a  view  of  taking  the  opinion 
of  tbe  court  upon  that  question,  it  was  brought  before  the  circuit  court  o^  this 
circuit.  It  was  recently  argued  at  Chicago  before  Judges  Harlan,  Gresham 
and  Blodgett,  and  the  court  held  that  the  rule  in  the  case  of  Brine  v.  Insurance 
Co.,  suproj  did  not  apply  to  the  sale  of  railroads  nndw  decrees  of  the  circuit 
ooort  of  the  United  States.  This  being  the  law  of  this  circuit  till  changed  by 
the  supreme  court  of  tbe  United  States,  I  cannot  admit  the  claim  set  up  in  tbe 
exception,  and,  therefore,  the  fifth  exception  will  be  overruled. 

§  1 61  ?•  In  sales  of  large  railroad  properUee  Uie  a  proper  practice  to  require 
a  depoeU  of  fifty  thousand  dollars  when  the  hid  is  madoy  and  the  payment  of  a 
like  amount  when  it  is  accepted. 

Tbe  sixth  exception  is,  that  the  terms  of  sale  were  unusually  onerous;  as  it 
was  required  that  the  person  making  the  bid  should  deposit  $50,000  with  the 
masters,  and,  if  the  bid  was  accepted,  the  successful  bidder  should  forthwith 
pay  to  the  masters  an  additional  sum  of  $50,000,  making,  in  all,  $100,000. 
And,  it  is  said,  the  premises  would  have  sold  for  more  if  these  conditions  had 
not  been  annexed  to  the  sale.  As  these  conditions  were  imposed  by  the  court, 
it  is  rather  an  attack  upon  the  judgment  of  the  court.  It  must  be  remembered 
that  this  was  a  very  large  property.  It  was  a  railroad  over  two  hundred  miles 
in  length,  with  its  rolling  stock,  franchises  and  interests  of  all  kinds.  There 
were  very  large  claims  wbich  had  to  be  met  immediately,  including  costs  and 
ex|)6nses.  And  it  seemed  as  though  such  a  sum  was  indispensably  necessary 
in  order  to  meet  these  claims.  It  must  be  recollected,  too,  that  the  litigation 
had  been  protracted  for  a  number  of  years;  that  parties  had  been  performing 
services  without  any  compensation  year  after  year,  lawyers,  masters,  clerks, 
etc.  And  after  so  long  a  time,  and  after  the  performance  of  so  much  service, 
it  was  thought  some  provision  must  be  made  for  its  payment,  and  accordingly 
$100,000  was  not  thought  inadequate.  The  language  of  the  original  decree 
was,  ^*  that  the  masters  in  chancery  are  hereby  authorized  and  directed  to  re- 
quire a  deposit  to  be  made  by  each  and  every  bidder  at  such  sale  of  $50,000,  as 
security."  That  was  to  prevent  what  are  termed  "straw  bids,"  and  prevent 
delays.  It  sometimes  happens  that  men  who  are  dissatisfied  with  the  decrees 
and  orders  of  the  court,  and  who  claim  an  interest  in  the  property,  bid  for  the 
purpose  of  delay,  and,  when  called  upon  to  make  their  bids  good,  are  unable  to 
do  so.  The  court  wanted  to  prevent  anything  of  that  kind,  and,  in  order  to 
require  responsible  parties  to  bid,  it  was  decreed  that  each  bidder  must  show 
his  responsibility  by  depositing  the  sum  of  $50,000,  and  then,  after  this  deposit 
was  made,  $50,000  additional  was  required  to  be  deposited  by  the  successful 
bidder  by  another  article  in  the  original  decree,  for  the  same  reason.  I  can- 
not think  that  these  conditions  were  onerous  or  unusual.  The  sixth  exception 
will,  therefore,  be  overruled. 

§  161 8«  £ule  as  to  sales  subject  to  contingent  claims. 

The  seventh  exception  is,  that  the  masters  were  unable  to  inform  the  pur- 
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chasers  of  the  amount  of  claims  or  debts  subject  to  which  the  property  was 
sold;  and  that  restrained  bidders.  The  main  fact  is  undoubtedly  true.  It  was 
impossible  for  the  masters  to  state  precisely  the  amount  of  claims  upon  this 
property;  because  that  amount  may  depend  in  a  very  great  degree  upon  the 
decision  of  the  supreme  court  of  the  United  States.  And  to  obtain  that  de- 
cision, it  would  have  been  necessary  to  suspend  the  sale  for  several  years. 
That  was  something,  therefore,  which  grew  out  of  the  necessity  of  the  case 
and  which  could  not  be  avoided.  The  eighth  exception  is  substantially  like  the 
seventh.  They,  therefore,  will  both  be  overruled.  The  ninth  exception  is, 
a  pledge  made  by  Thomas,  the  trustee  of  the  chattel  mortgage,  that  if  the 
court  will  again  offer  the  premises  for  sale,  they  shall  sell  for  more  than  a 
million  dollars,  and  the  costs  of  making  the  sale.  I  have  already  spoken  of 
that,  and  have  said  that  there  has  been  no  offer  made  in  such  a  way  that  the 
court  can  take  judicial  notice  of  it  and  order  a  resale  of  the  property.  This 
promise  or  pledge  has  not  been  made  good,  and  the  ninth  exception  will  be 
overruled.  The  tenth  exception  is  simply  a  reference  by  Thomas  to  the  orders 
and  decrees  of  the  court,  which  need  not  be  further  mentioned. 

§  1619.  Cirdumstances  under  which  a  committee  {agents)  will  not  be  required 
to  disclose  their  principals. 

The  eleventh  exception,  which  has  been  added  since  the  original  exceptions 
were  filed,  is  that  there  is  a  certain  committee  acting  as  agents  of  the  bond- 
holders of  the  railway  company ;  that  there  was  no  provision  on  the  subject  in 
the  decree  under  which  the  sale  was  made;  that  the  members  of  the  committee 
are  the  parties  who  bid  at  the  S9.1e,  and  that  the  report  of  the  masters  does  not 
show  who  were  the  principals  for  whom  this  property  was  purchased,  and  does 
not  state  what  interest  each  of  the  parties  interested  in  the  purchase  has.  I 
do  not  know  why  that  is  necessary.  These  purchasers  come  forward  and  claim 
they  are  a  committee  of  the  bondholders.  The  court  may  take  judicial  notice 
of  the  fact  that  they  represent  the  owners  of  the  property.  All  that  the  court 
can  require  of  them  is  that  they  shall  comply  with  its  orders.  They  have,  so 
far,  complied  and  shown  their  ability  so  to  do.  Indeed,  perhaps  in  most  of  the 
sales  which  take  place,  certainly  in  many,  under  the  decree  of  the  court,  the 
parties  who  are  the  nominal  purchasers  are  often  agents  representing  others. 
And  they  are  not  disclosed  until  the  deed  is  demanded  of  the  court,  and  some- 
times not  even  then.  The  eleventh  exception  will  be  overruled.  I  think  this 
disposes  of  all  the  exceptions  which  have  been  made  except  what  relates  to 
the  bankruptcy  of  the  Turners. 

§  1620.  An  assignee  in  bankncptci/^  if  mad^  a  party  to  a  suit^  must  come  in 
and  assert  his  rights  or  he  will  be  barred  by  decree  on  defavlU 

The  original  bill  was  filed  by  them.  Thereupon,  a  cross-bill  was  filed  by 
the  Farmers'  Loan  &  Trust  Company,  which,  as  the  court  found,  was  the  main 
actor  and  rightful  one  in  the  litigation  as  having  a  prior  lien  with  authority 
to  control  it.  The  court  sustained  the  prior  equities  of  the  company  as  the 
representative  of  the  bondholders.  After  the  first  cross-bill  was  filed  by  the 
Farmers'  Loan  &  Trust  Company,  the  Turners  went  into  bankruptcy  and 
the  assignee  in  bankruptcy  was  made  a  party  upon  the  record.  Undoubtedly, 
by  the  bankruptcy  of  the  Turners,  they  ceased  to  have  any  authority  over 
their  property  or  any  litigation  then  pending.  But  they  had  been  the  actors, 
originally,  in  the  litigation,  and  a  cross-bill  had  been  filed  against  them  by  the 
Farmers'  Loan  &  Trust  Company.  Under  that  state  of  facts,  there  was  an 
informality  or  irregularity  in  one  respect  in  the  decree.     A  default  was  taken 

718 


FORECLOSURE  SALEa  §  162L 

against  the  Turners  as  though  they  were  legally  in  esse  interested  in  the  litiga- 
tion, contrary  to  the  fact.  But  is  the  assignee  to  be  heard  now,  and  has  he 
the  right  to  say  that  the  decree  of  the  court  did  not  bind  him?  I  think  not. 
If  the  assignee  chose  to  lay  by  and  do  nothing,  although  made  a  party,  then 
all  that  can  be  said  is,  that  it  is  a  mere  irregularity  in  entering  the  decree;  ap- 
pearing there  in  court,  made  a  party  to  the  proceeding  in  court,  it  was  his 
right  to  take  the  necessary  steps  to  protect  the  interests  of  the  bankrupts.  If 
be  did  not  choose  to  do  so,  certainly  it  would  be  unjust  that  the  rights  of  others 
should  be  destroyed  or  even  impaired  because  of  his  neglect. 

While,  therefore,  there  may  be  an  informality  in  the  decree,  still  I  cannot  see 
that  it  affects  the  rights  of  tde  Farmers'  Loan  &  Trust  Company,  the  gen- 
eral validity  of  the  sale,  or  the  decree,  and,  therefore,  that  objection  will  bo  over- 
ruled like  the  others.  In  disposing  of  the  various  objections  that  have  been 
taken  to  this  sale,  it  may  bo  propsr  to  add,  in  conclusion,  that  both  Thomas 
and  the  assignee  are  parties  to  the  decree,  or  they  are  not  If  they  are,  they 
are  necessarily  bound  by  it.  If  they  are  not,  their  rights  can  be  protected  by 
a  proper  proceeding  in  a  proper  court.  For  these  reasons  the  sale  must  be 
confirmed. 

SULLIVAN  V.  PORTLAND  &  KENNEBEC  RAILROAD  COMPANY,  (a) 
(Circuit  Court  for  Maine:  4  Clifford,  213-237.    1874.) 

Opinion  by  Clifford,  J. 

Statement  of  Facts. —  Two  principal  questions  are  presented  for  decision 
by  the  claim  of  the  complainants.  They  contend  that  the  foreclosure  of  the 
second  mortgage,  under  which  the  new  corporation  claim  title  to  the  mort- 
gaged property,  was  illegal  and  void.  But»  whether  so  or  not,  they  claim  that 
they  and  all  others  holding  the  six  percent,  certificates  are  entitled  to  recover 
their  proportion  of  the  four  per  cent,  annual  interest  so  remitted  and  paid 
over  to  the  treasurer,  whether  paid  during  the  possession  of  the  old  or  the 
new  cori)oration,  as  the  latter,  as  the  complainants  insist,  took  their  title,  if 
any,  with  notice  of  all  the  said  votes,  stipulations,  agreements  and  alleged  liens, 
and  of  the  alleged  trusts  imposed  upon  the  old  corporation  by  virtue  of  the 
arrangement,  and  they  also  pray  for  an  account  and  for  an  injunction,  as  set 
forth  in  the  bill  of  complainant. 

§  1621.  Decision  of  a  state  court  as  to  a  foredosure  is  nde  for  federal  court. 

Since  the  decision  of  the  state  court  in  the  case  of  the  old  corporation  against 
the  new  one.  it  must  be  assumed  that  the  foreclosure  was  hona  fide^  and  in 
strict  conformity  to  the  state  law,  as  the  decision  in  that  case,  whether  the 
judgment  be  held  to  be  a  legal  bar  to  the  present  suit  or  not,  must  be  regarded 
as  furnishing  the  rule  of  decision  to  the  federal  courts  in  all  such  respects,  as  it 
is  plain  that  every  objection  now  taken  to  the  foreclosure,  except  perhaps  the 
one  that  the  state  law  already  referred  to,  providing  for  a  foreclosure  in  such 
cases,  is  unconstitutional,  was  fully  presented  to  the  state  court,  and  was  by 
that  court  directly  overruled.  Kennebec  &  Portland  R.  Co.  v.  Portland  & 
Kennebec  R  Co.,  59  Me.,  20.  Viewed  in  that  light,  it  is  quite  clear  that  the 
only  questions  of  much  importance  now  open  for  decision  in  the  case  are  as 
follows:  1.  Whether  the  state  law  providing  for  foreclosure,  as  applied  to  this 
case,  is  a  constitutional  law.  2.  Whether  the  claim  of  the  complainants  that 
the  new  corporation  is  liable  to  them  in  this  suit  for  the  four  per  cent,  annual 

(a)  Read  thia  opinion  in  connection  with  the  one  by  the  supreme  court,  infra^  {{  16^,  lOSJ. 
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interest,  remitted  by  the  holders  of  the  Yarmoath  certificates,  and  paid  over  as 
heretofore  explained,  oan  be  sustained. 

Construe  the  prior  law  of  the  state  as  it  was  construed  by  the  state  court  in 
that  decision,  and  it  is  obvious  that  the  first  proposition  of  the  complainants 
cannot  be  sustained,  as  the  later  statute  does  not  differ,  in  the  particular  men- 
tioned, from  the  prior  law  which  was  in  force  at  the  date  of  the  mortgage. 
Beyond  all  doubt,  it  was  competent  for  the  state  court  to  construe  the  prior 
}aw,  and  it  is  equally  clear  that  the  law  as  construed  by  the  state  court  fur- 
nishes the  rule  of  decision  in  the  federal  courts;  and  if  so,  it  follows  that  the 
latter  act  is  not  repugnant  to  the  former,  and  if  not,  ev^y  possible  ground  of 
<x>mplaint  is  removed,  which  is  all  that  need  be  said  npon  the  subject.  S.  C, 
59  Me.,  47.  Grant  all  that,  and  still  it  is  insisted  by  the  complainants  that 
their  claim  for  the  four  per  cent,  annual  interest  remitted  by  the  holders  of  the 
Yarmouth  certificates  is  still  open,  and  that  the  claim  is  unaffected  by  that  de- 
-cision,  or  by  the  foreclosure  of  the  second  mortgage,  or  by  the  deed  of  con- 
veyance under  which  the  new  corporation  hold  their  supposed  title  to  the 
mortgaged  property. 

§1622.  Contract  void  for  usury. 

Grave  doubts  are  entertained  whether  any  branch  of  the  proposition  can  be 
sustained ;  but  it  may  be  well  to  inquire,  in  the  first  place,  whether  the  claim 
could  be  sustained  as  against  the  foreclosure  and  the  title  of  the  new  corpora- 
tion as  derived  from  the  deed  of  conveyance  given  by  the  trustees  named  in 
the  second  mortgage,  even  supposing  that  the  claim  is  wholly  unaffected  by  the 
decision  of  the  state  court,  affirming  the  validity  of  the  foreclosure.  Certifi- 
Imtes  of  stock  known  as  old  preferr^  stock  were  issued  by  the  corporation  to 
the  amount  of  1240,000,  of  which  $200,000  are  outstanding  and  unredeemed. 
Persons  holding  such  certificates  were  promised  ten  per  cent,  annual  interest 
by  the  corporation  which  issued  the  certificates,  but  such  certificates  of  stock 
were  not  secured  by  mortgage  nor  by  any  collaterals  of  any  kind,  the  holders 
relying  entirely  upon  the  promise  of  the  corporation.  All  of  the  claim  of  the 
<x)mpUinants  is  founded  upon  that  issue  of  certificates  of  stock,  coupled  with 
the  relinquishment  of  the  four  per  cent  of  the  annual  interest  promised  to  the 
holders  of  the  Yarmouth  certificates,  and  which  they  remitted  subject  to  the 
Btipulation  of  the  old  corporation,  that  the  amount  remitted  should  be  held  by 
the  treasurer,  in  trust,  to  be  applied,  if  required,  to  the  payment  of  the  annual 
interest  promised  to  the  preferred  stockholders.  Made  as  all  these  contracts 
were  with  the  old  corporation,  it  becomes  important  to  inquire  to  what  extent 
they  were  obligatory  upon  the  promisors,  as  the  new  corporation  did  not  ac- 
<][nire  any  title  to,  or  possession  of,  the  mortgaged  property  prior  to  the  date  of 
their  deed  of  conveyance  from  the  trustees  named  in  the  second  mortgage. 
Throughout  that  period,  and  to  the  11th  of  March,  1870,  the  legal  rate  of  in- 
terest in  the  state  was  six  per  cent.,  and  the  law  of  the  state  provided  that,  in 
any  action  brought  on  any  contract  whatever,  on  which  there  is  directly  or  in- 
directly taken  or  reserved  a  rate  of  interest  exceeding  the  legal  rate,  the  de- 
fendant may,  under  the  general  issue,  prove  such  excessive  interest,  and  that  it 
shall  i>e  deducted  from  the  amount  due  on  such  contract.  £.  S.  (1S40),  p.  817; 
E.  S.  (1859),  p.  322;  Sess.  Acts  (1870),  p.  96. 

Valid  contracts  for  a  higher  rate  of  interest  than  six  per  cent,  may  be  made 
£ince  the  passage  of  the  last-named  ^  act  concerning  the  rate  of  interest,"  bat 
both  these  contracts  were  made  nearly  seventeen  yearo  before  that  act  was 
passed,  when,  beyond  all  doubt,  the  whole  excess  beyond  9xx  per  cent,  was  un- 
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aatborized  by  law,  and  might  have  been  avoided  as  nsarions.  Both  parties 
knew  that  the  rate  of  interest  stipulated  in  the  two  contracts  was  unauthorized 
by  law,  nor  can  it  make  any  diflference  that  the  corporation  promised,  in  the 
indorsement  upon  the  qld  certificates,  that  the  four  per  cent,  annual  interest 
remitted  in  excess  of  the  legal  rate  should  be  held  in  trust  by  the  treasurer,  to 
be  applied  to  the  payment  of  interest  to  such  of  the  holders  of  preferred  stock 
as  should  adopt  the  proposal  of  the  stockholders,  as  both  agreements  rested  in 
exeoutory  contract,  and  contemplated  the  payment  of  a  r^te  of  interest  not 
authorized  by  law. 

Ten  years  and  more  elapsed  from  the  date  of  the  said  indorsement  upon  the 
said  certificates,  before  the  trustees  named  in  the  second  mortgage  conveyed  the 
mortgaged  property  to  the  new  corporation,  and  throughout  that  period  the 
four  per  cent,  annual  interest  was  remitted,  or  was  not  claimed,  by  the  holders 
of  the  Yarmouth  certificates,  without  any  steps  being  taken  by  the  corporation 
to  set  apart  the  same,  or  any  part  of  the  same,  to  be  applied  as  stipulated  in 
the  said  proposal  of  the  stockholders.  Nor  were  any  steps  taken  within  that 
period,  or  ever  afterwards,  to  the  filing  of  the  bill  of  complaint  by  the  holders 
of  the  preferred  .stock,  to  enforce  that  stipulation  or  to  secure  the  benefit  of  it 
in  any  way  whatever.  Seventeen  years  and  more  had  elapsed  from  the  date 
of  the  indorsement  on  the  Yarmouth  certificates  to  the  filing  of  the  bill  of 
complaint,  during  all  of  which  time  nothing  was  done  by  the  holders  of  those 
indorsed  certificates  to  enforce  any  such  claim,  or  to  require  either  the  old  or 
the  new  corporation  to  make  any  such  payment,  or  set  apart  the  four  per  cent, 
annual  interest  so  remitted,  or  any  part  of  the  same,  for  any  such  purpose  as 
that  now  claimed  in  the  bill  of  complaint.  Tested  by  these  considerations,  it 
is  undeniable  that  the  claim  against  the  old  corporation,  if  any  they  ever  had, 
was  barred  by  the  statute  of  limitations  before  the  present  suit  was  instituted, 
and  that  all  that  portion  of  the  claim  which  arose  prior  to  the  date  of  the  con- 
veyance under  which  the  new  corporation  claim  to  bold  title  may  be  dismissed 
without  further  remark.    E.  S.  1857,  p.  510. 

Suppose  that  is  so,  still  it  may  be  suggested  that  the  claim  of  the  complain- 
ants, arising  within  six  years  next  before  the  filing  of  the  bill  of  complaint,  is 
not  barred  by  the  statute  of  limitations,  which  presents  the  question  whether 
the  new  corporation  ever  became  liable  to  fulfil  the  stipulation  contained  in  the 
indorsement  upon  the  Yarmouth  certificates,  that  the  four  per  cent,  annual  in- 
terest, so  remitted  by  the  holders  of  the  old  certificates,  should  be  held  by  the 
treasurer  of  the  corporation,  in  trust,  to  pay  interest  to  such  of  the  holders  of 
the  preferred  stock  as  should  accept  the  before-mentioned  proposal  of  the  stock- 
holders. Undoubtedly  they  took  their  title  subject  to  the  rights  secured  to 
other  parties  holding  prior  mortgage  rights,  such  as  holders  of  bonds  or  certifi- 
cates secured  by  prior  mortgages,  but  the  new  corporation  may  well  contend 
that  the  complainants  do  not  stand  in  any  such  relation  to  their  title,  as  their 
claim  is  not  secured  by  mortgage,  and  as  nothing  was  ever  done,  either  by  the 
complainants  or  by  the  old  corporation,  to  set  apart  the  amount  promised  under 
that  stipulation,  or  any  part  thereof,  as  a  fund  to  be  appropriated  to  that  object. 
Had  such  a  designation  of  the  fund  been  made  by  the  parties  to  the  stipula- 
tion, much  weight  would  be  due  to  the  allegation  of  the  bill  of  complaint,  that 
the  new  corporation  took  their  title  with  notice  of  the  claim  of  the  complain- 
ants. 

But  in  view  of  the  facts  as  they  existed  at  the  date  of  the  conveyance,  it  is 
difficult  to  see  how  that  allegation  can  avail  the  complainants,  as  the  conduct 
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of  both  parties  to  the  stipulation  clearly  indicated  that  they  concurred  in  regard- 
ing it  as  inoperative  and  of  no  effect,  as  nothing  had  been  done,  or  claimed  to 
be  done,  to  show  that  the  new  cori)oration,  in  accepting  their  title,  assumed 
any  obligation  whatever  in  that  behalf.  Notice  is  alleged  in  the  bill  of  com- 
plaint, but  it  is  expressly  denied  in  the  answer,  and  there  is  no  proof  upon  the 
subject,  except  what  may  be  inferred  from  the  relation  which  the  corporators 
of  the  new  corporation,  or  some  of  them,  previously  bore  to  the  promisors  in  the 
stipulation.  Direct  proof  that  the  new  corporation  had  notice  that  the  com- 
plainants made  any  such  claim,  at  that  date,  is  entirely  wanting,  nor  can  it  be 
maintained  even  if  they  had  knowledge  of  the  said  votes  and  stipulations,  that 
those  votes  and  stipulations,  without  more,  are  sufficient  to  constitute  a  lien 
which  was  binding  and  operative,  as  against  the  new  corporation,  for  the 
amount  claimed  in  this  suit. 

Sufficient  has  already  been  remarked  to  show  that  this  suit  is  brought  to  set 
aside  the  foreclosure,  and  to  recover  the  four  per  cent,  annual  interest  remitted 
by  the  holders  of  the  Yarmouth  certificates,  in  favor  of  such  holders  of  pre- 
ferred stock  as  accepted  the  aforesaid  proposal  of  the  stockholders  of  the  old 
corporation.  Instituted,  as  the  suit  was,  solely  for  these  two  objects,  nothing 
need  be  said  in  respect  to  the  right  of  the  holders  of  the  Yarmouth  certifi- 
cates to  recover  the  principal  of  their  loan,  and  six  per  cent,  interest  thereon, 
as  no  such  issue  is  involved  in  the  record.  Attention,  therefore,  must  at  pres- 
ent be  confined  to  the  claim  of  the  complainants  to  recover  the  four  per  cent 
annual  interest  remitted  by  the  holders  of  the  Yarmouth  certificates.  Unless 
it  can  be  held  that  the  arrangement  between  the  old  corporation  and  the  hold- 
ers of  the  Yarmouth  certificates  amounted  to  a  valid  lien  in  favor  of  the  .com- 
plainants, it  would  seem  to  be  clear  that  the  claim  cannot  be  supported,  as  it 
plainly  could  not  be  as  against  the  old  corporation,  and  it  must  be  admitted 
that  the  new  corporation  took  the  absolute  title  to  the  mortgaged  property, 
subject  only  to  any  legal  rights  previously  vested  in  other  individuals  or  cor- 
porations. Difficulties  of  an  insuperable  character  stand  in  the  way  of  the 
theory,  assumed  by  the  complainants,  that  the  votes  and  stipulations  referred  to 
amount  to  a  lien  upon  the  four  per  cent,  annual  interest,  so  remitted  and  paid 
over  to  the  treasurer.        * 

1.  Because  the  contract  to  pay  ten  per  cent,  of  which  the  four  per  cent,  was 
a  part,  was  usurious,  and  as  such  was  unauthorized  by  law.  2.  Because  the 
contract  was  merely  executory,  and  did  not,  without  more,  amount  to  a  lien, 
even  if  the  contract  was  legal,  as  the  interest  remitted  was  never  set  apart  to 
be  applied  to  the  described  object  3.  Because  the  remedy  of  the  party,  if  the 
contract  was  binding,  was  at  law  for  the  breach  of  it,  as  the  interest,  when  re- 
ceived, was  immediately  mingled  with  the  earnings  of  the  railroad,  and  paid 
out  to  meet  current  expenses.  4.  Because  the  party  interested  acquiesced  in 
that  disposition  of  the  interest  for  more  than  seventeen  years  without  com- 
plaint, including  the  whole  period  of  the  pendency  of  proceedings  for  fore- 
closure, and  for  more  than  seven  years  after  the  conveyance  by  the  trustees 
named  in  the  second  mortgage  to  the  new  corporation.  5.  Because  both  par- 
ties to  the  stipulation  in  question,  up  to  the  date  of  the  conveyance  to  the  new 
corporation,  treated  it  as  a  mere  executory  contract,  never  indicating  by  any  re- 
corded act  that  they  regarded  it  as  constituting  a  lien  upon  any  particular  fund. 
6.  Because  the  whole  claim  of  complainants  against  the  old  corporation  is 
barred  by  the  statute  of  limitations.  7.  Because  the  whole  claim  of  the  com- 
plainants for  the  application  of  the  four  per  cent  annual  interest  is  barred  by 

732 


FORECLOSURE  SALEa  §§1623-1626. 

thd  proceedings  of  foreolosare.  8.  Because  the  new  corporation  took  their 
title  divested  of  all  claims  whi3h  were  illegal,  or  which  were  barred  bj  the 
statute  of  limitations  or  by  the  foreclosure  proceedings.  9.  Because  the  decis- 
ion of  the  state  court,  affirming  the  validity  of  the  foreclosnre  proceedings,  is 
a  complete  answer  to  the  whole  claim  of  the  complainants  for  the  four  per 
cent  annual  interest  so  remitted  and  paid  over  to  the  treasurer  of  the  old  cor- 
poration. 10.  Because  the  complainants  were  guilty  of  laches  in  asserting 
their  claim,  having  delayed  to  take  any  steps  to  enforce  it  for  more  than  seven- 
teen years  from  the  time  the  stipulation  was  executed.  11.  Because  they  have 
been  guilty  of  laches  in  asserting  their  claim  against  the  new  corporation,  hav- 
ing delayed  to  make  the  claim  for  more  than  seven  years  since  the  new  corpo- 
ration acquired  their  title  under  the  foreclosure  and  the  deed  of  conveyance 
from  the  trustees  named  in  the  second  mortgage.  12.  Because  the  complain- 
ants were  not  authorized  to  institute  or  prosecute  the  suit,  as  it  does  not  appear 
that  the  corporation  ever  refused  the  same,  or  to  adopt  the  necessary  measures 
to  protect  their  rights,  if  any  they  had,  in  respect  to  the  claims  set  forth  in  the 
bill  of  complaint  Mozley  v.  Alston,  1  Phil.  Ch.,  790 ;  Foss  v.  Harbottle,  2 
Hare,  461. 

§  1 62  3,  A  ustiruyue  contract  to  apply  eoocesa  hy  indorsements  cannot  constitute 
a  lien. 

Enough  has  already  been  remarked  to  show  that  the  contract  for  ten  per 
cent  annual  interest  was  usurious,  and  that  the  contract  of  the  promisors  to 
apply  the  excess  in  the  manner  contemplated  by  the  indorsement  on  the  Yar- 
mouth certificates  would  not  constitute  a  valid  lien  which  could  be  enforced  in 
law  or  equity  against  a  subsequent  purchaser  of  the  mortgaged  property. 

§  1 624.  Liens  niay  be  created  hy  statute  or  by  contract. 

Such  a  contract,  even  if  legal,  being  merely  executory,  would  not,  without 
more,  amount  to  a  lien  which  could  ba  enforced  against  a  subsequent  purchaser 
of  the  mortgaged  property,  as  the  unexecuted  promise  did  not  create  any 
vested  interest  in  the  corporate  estate,  real  or  personal.  Liens  may  be  created 
by  statute  or  by  express  contract  between  the  parties,  or  they  may  arise  from 
usage,  or  be  implied  from  the  dealings  or  business  relations  between  the  parties, 
in  which  latter  class  of  cases  the  lien  is  generally  displaced  by  the  surrender  of 
the  possession.  Taken  in  its  widest  sense,  it  is  doubtless  true  that  the  term 
lien  includes  every  case  in  which  personal  or  real  propert}*^  is  charged  with  the 
payment  of  a  debt;  but  the  question  in  this  case  is,  whether  enough  was  ever 
done  to  charge  the  mortgaged  property  with  any  such  obligation.  Statute 
liens  depend  upon  the  construction  of  the  statute,  and  contract  liens  depend 
upon  the  terms  of  the  contract;  but  the  inquiry  in  this  case  is,  whether  suffi- 
cient was  done  to  effect  the  purpose  of  the  parties. 

$  1625.  Equity  acknowledges  liens  which  cannot  be  enforced  at  law. 

Equity  indubitably  acknowledges  liens  which  cannot  be  enforced  at  law,  but 
an  equitable  lien,  though  not  necessarily  creating  a  property  in  the  thing,  must 
amount  to  a  charge  upon  it,  in  order  that  it  may  be  recognized  and  enforced 
in  a  court  of  justice.    Ex  parte  Foster,  2  Story,  131. 

§  1626.   What  is  indispensable  to  validity  of  a  lien. 

Obligations  of  this  kind  are  frequently  binding  between  the  parties  when 
they  are  of  no  avail  against  a  subsequent  purchaser  or  attaching  creditor. 
Slight  evidence  may  be  sufficient,  in  equity,  to  show  an  assignment  or  setting 
apart  of  the  fund  in  a  case  like  the  present;  but  in  this  case  there  is  no  such 
evidence  whatever.    On  the  contrary,  the  case  shows  that  for  eleven  years  the 
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four  per  cent,  was  received  by  the  old  corporation,  without  ever  recognizing 
any  such  obligation,  and  the  amount  so  received  was  constantly  mingled  with 
the  other  earnings  of  the  railroad,  and  paid  out  to  meet  current  expenses.  It 
is  indispensable  to  the  validity  of  such  a  lien,  say  the  supreme  court,  that  there 
should  be  a  distinct  appropriation  of  the  fund  and  an  agreement  that  the  cred- 
itor shall  be  paid  out  of  it,  and  it  is  clear  that  nothing  of  the  kind  appears  in 
this  case.  Wright  v.  Ellison,  1  Wall.,  22;  Morton  v.  Nay  lor,  1  Hill,  583;  Hoyt 
V.  Story,  3  Barb.,  262;  Burr  v.  Carvalho,  4  Myl.  &  C,  690;  Watson  v.  Welling- 
ton, 1  Kuss.  &  M.,  602.  If  the  agreement  was  binding,  the  remedy  of  the 
party  for  the  breach  of  it  was  at  law  against  the  old  corporation.  Insurance 
Co.  V.  Bailey,  13  Wall.,  621;  Hipp  v.  Babin,  19  How.,  271. 

§  1627.  Courts  of  equity  bound  by  statute  of  limitcUions  in  certain  cases. 

Acquiescence  in  the  course  pursued  by  the  old  corporation,  in  mingling  the 
remitted  interest  with  the  other  funds  of  the  corporation,  and  in  paying  out 
the  same  to  meet  the  current  expenses  of  the  corporation,  without  any  attempt 
to  institute  any  proceedings  to  protect  their  supposed  rights,  was  gross  laches 
on  the  part  of  the  complainants.  Courts  of  equity,  in  cases  of  concurrent 
jurisdiction,  consider  themselves  bound  by  the  statute  of  limitations,  which 
governs  courts  of  law  in  like  cases,  and  this  rather  in  obedience  to  the  statute 
than  by  analogy.  In  many  other  cases  they  act  upon  the  analogy  of  the  lim- 
itation at  law,  as  where  a  legal  title  would,  in  ejectment,  be  barred  by  twenty 
years'  possession,  courts  of  equity  will  act  upon  the  like  limitation,  and  apply 
it  to  all  cases  of  relief  brought  upon  equitable  titles  or  claims,  touching  real 
estate.  Wagner  v,  Baird,  7  How.,  258 ;  Moore  v.  Greene,  2  Curt.,  202 ;  2  Story, 
Eq.  Jur.  (8th  ed.),  1520;  Farnham  v.  Brooks,  9  Pick.,  243. 

§  1628.  Stateness  will  bar  in  equity  where  no  statute  of  limitatiofi  applies. 

But  there  is  a  defense  of  the  kind,  peculiar  to  courts  of  equity,  founded  on 
lapse  of  time  and  the  staleness  of  the  claim,  where  no  statute  of  limitation 
governs  the  case.  Badger  v.  Badger,  2  Clifif.,  154.  In  such  cases  courts  of 
equity  often  act  upon  their  own  inherent  doctrine  of  discouraging,  for  the 
peace  of  society,  antiquated  demands,  by  refusing  to  interfere  where  there  has 
been  gross  laches  in  prosecuting  the  claim,  or  long  acquiescence  in  the  assertion 
of  adverse  rights.  2  Sugd.  Vend.  &  P.  (7th  Am.  ed.),  899 ;  Roberts  v.  Tunstall, 
4  Hare,  257;  Jenkins  v.  Pye,  12  Pet.,  241;  Harwood  u  Railroad  Co.,  17  Wall., 
81;  New  Albany  v.  Burke,  11  Wall.,  107.  Long  acquiescence  and  laches  by 
parties  out  of  possession  are  productive  of  much  hardship  and  injustice  to 
others,  and  cannot  be  excused  but  by  showing  some  actual  hindrance  or  imped- 
iment caused  by  the  fraud  or  concealment  of  the  party  in  possession,  which 
appeal  to  the  conscience  of  the  tribunal  exercising  jurisdiction  in  the  case. 
Pecuniary  prejudice,  of  a  serious  character,  must  have  been  occasioned  to  the 
new  corporation  by  the  delay  of  the  complainants  to  set  up  their  claim,  as  the 
new  corporation  in  the  mean  time  discontinued  and  abandoned  a  portion  of 
the  original  location,  and  located  and  constructed  a  new  route  instead,  and 
effected  a  connection  not  before  existing,  between  their  railroad  and  another 
railroad,  which  form  a  continuous  line  from  Augusta  to  Boston. 

Nothing  in  the  nature  of  an  excuse  for  the  delay  appears  in  this  case,  but 
both  parties,  throughout  the  whole  period  mentioned,  treated  the  stipulation 
as  inoperative  and  of  no  effect.  Self-evident  as  the  seventh  proposition  is, 
nothing  need  be  added  in  its  support.  Nor  is  any  argument  necessary  to  up- 
hold the  eighth  proposition,  as  the  plainest  principles  of  justice  would  forbid, 
in  view  of  the  circumstances,  that  the  new  corporation  should  be  held  to  pay 
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any  claim  which  is  illegal  as  against  the  old  corporation.  Having  shown  that 
the  complainants  had  no  valid  lien  upon  the  mortgaged  property,  it  follows 
that  the  decision  of  the  state  court  is  a  complete  answer  to  the  whole  claim 
under  consideration,  as  it  conclusively  affirms  the  validity  of  the  foreclosure, 
overruling  every  objection  to  it  set  up  in  the  present  suit. 

Laches  is  a  good  defense,  for  the  reasons  set  forth  in  the  tenth  proposition, 
which  requires  no  further  discussion.  Nor  is  any  further  discussion  of  the 
eleventh  proposition  required,  as  it  is  fully  supported  by  the  authorities  already 
cited,  to  which  one  or  two  more  may  be  added.  Hovenden  v.  Annesley,  2  Sch. 
&  L.,  636;  McKnight  v.  Taylor,  1  How.,  168;  Smith  v.  Clay,  2  Amb.,  645. 
Much  discussion  of  the  twelfth  proposition  is  unnecessary,  as  it  is  quite  clear 
that  those  which  precede  it  are  sufficient  to  show  that  the  bill  of  complaint 
must  be  dismissed.  Suffice  it  to  say  that  no  steps  were  taken  to  secure  the 
co-operation  of  the  old  corporation  before  the  suit  was  instituted,  nor  does  it 
appear  that  any  request  in  that  behalf  was  ever  made  by  the  complainants. 
Dodge  V.  Woolsey,  18  How.,  341  (Corporations,  §§565-573);  Bronson  v.  La 
Crosse,  etc.,  R.  Co.,  2  Wall.,  301  (§§  1460-66,  aupra);  Ang.&  A.,  Corp.)  4th  ed.), 
§  341.     Bill  of  complaint  dismissed,  with  costs. 

SULLIVAN  V,  PORTLAND  &  KENNEBEC  RAILROAD  COMPANY,  (a) 
(4  Otto,  807-812.    1876.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Maine. 

Opinion  by  Mb.  Justice  Swayne. 

Statement  of  FAcre. —  The  Kennebec  &  Portland  Railroad  Company  was 
authorized  to  build  a  railroad  from  Portland  to  Augusta,  both  in  the  state  of 
Maine.  On  the  30th  of  April,  1850,  that  portion  of  the  road  between  North 
Yarmouth  and  Portland,  about  twelve  miles  in  length,  was  mortgaged  to 
liuel  Williams,  John  Patten  and  J.  B.  Carroll,  trustees,  to  secure  the  payment 
of  $202,400  advanced  to  the  company  b}^  the  cestxcia  que  trust  The  debt  was 
represented  by  certificates  bearing  interest  at  the  rate  of  ten  per  cent,  per  an- 
num. On  the  1st  of  November,  1850,  the  company  mortgaged  the  whole  line 
of  the  road  to  the  commissioners  of  the  sinking  fund  to  secure  $800,000  lent  to 
the  company  by  other  parties.  On  the  17th  of  October,  1851,  the  road  and  fran- 
chises were  mortgaged  to  John  Patten,  Joseph  McKecn  and  M.  S.  liagar,  in 
trust  to  secure  bonds  issued  by  the  company  to  the  amount  of  $230,000,  known 
as  first  mortgage  bonds.  On  the  15th  of  October,  1852,  the  road  and  franchises 
were  mortgaged  to  the  same  trustees  to  secure  the  payment  of  a  further  issue 
of  bonds  to  the  amount  of  $250,000,  known  as  the  second  mortgage  bonds.  In 
the  progress  of  the  work  on  the  road,  the  company  issued  certificates  of  pre- 
ferred stock,  known  as  old  preferred  stock,  to  the  amount  of  $240,000.  On  this 
stock  dividends  of  ten  per  cent,  per  annum  wore  to  be  paid.  Two  hundred 
thousand  dollars  of  it  in  amount  is  averred  to  be  still  outstanding. 

On  the  7th  of  October,  1852,  a  proposition  was  made  by  the  company  to  the 
following  effect:  The  company  was  to  waive  its  existing  right  to  redeem  at 
pleasure  its  road  from  North  Yarmouth  to  Portland,  and  to  make  it  irredeem- 
able until  November  1,  1870,  provided  the  holders  of  the  certificates  of  indebt- 
edness would,  by  indorsement  thereon,  authorize  the  trustees,  after  paying  the 
holders  three  percent,  semi-annually  upon  the  amounts  severally  represented  by 
such  certificates,  *Ho  pay  over  semi-annually  to  the  treasurer  of  the  company,  for 

(a>  See  H  1(B1-1(U8,  lupra. 
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the  nse  and  benefit  of  the  company,  the  balance  of  the  income  (for  interest)  which 
the  stockholders  are  now  entitled  to  receive  (viz.,  two  per  cent.),  to  be  held  by 
him  and  appropriated,  as  far  as  may  be  required,  or  as  the  same  may  go,  to  the 
payment  of  interest  to  sach  preferred  stockholders  as  shall  surrender  their  old 
certificates  of  stock,  and  receive  new  certificates  of  preferred  stock  bearing 
three  per  cent,  interest  or  income  semi-annually,  in  lien  of  five  percent.,  as  now 
stipulated ;  said  payment  of  three  per  cent,  to  the  holders  of  said  certificates 
and  of  the  balance  aforesaid  to  the  treasurer  by  said  trustees  semi-annually,  to 
be  in  full  of  the  annual  income  of  ten  per  cent,  to  which  said  certificate  holders 
are  now  entitled." 

It  was  ordered  by  the  company^,  that,  if  the  proposed  arrangement  should  be 
made  with  the  Korth  Yarmouth  certificate  holders,  the  fund  thereby  saved 
should  be  applied  in  payment  of  the  dividends  accruing  on  the  new  certificates 
of  preferred  stock  as  also  proposed.  Authority  was  given  to  the  president  of 
the  company  to  issue  such  new  certificates  of  preferred  stock,  and  to  waive  the 
right  to  redeem  the  North  Yarmouth  road  until  November  1,  1870,  the  time 
named  in  the  proposition.  None  of  the  holders  of  the  preferred  stock  ac- 
cepted this  proposition  until  September  1,  1853.  The  first  new  certificate 
bears  date  on  that  day.  The  other  certificates  were  issued  subsequently.  On 
the  16th  of  December,  1853,  the  company  ordered  three  per  cent,  to  be  paid 
on  the  1st  of  January  then  neat  to  all  the  holders  of  the  new  certificates  for 
the  preferred  stock.  The  company  became  hopelessly  insolvent.  The  trustees 
of  the  second  mortgage  foreclosed  that  mortgage.  The  foreclosure  was  per- 
fected and  became  absolute  in  May,  1862.  In  November,  1862,  the  bondhold- 
ers under  that  mortgage  formed  a  new  corporation  by  the  name  of  the  Port- 
land &  Kennebec  Company.  The  trustees  conveyed  to  this  company.  The 
company  went  into  possession,  and  has  since  been  in  possession,  and  operated 
the  road  and  claimed  to  own  it. 

This  bill  is  filed  by  the  complainants,  as  holders  of  the  new  certificates  of 
preferred  stock,  for  themselves  and  in  behalf  of  the  other  holders  not  before 
the  court.  The  claim  is  to  recover  the  four  per  cent,  per  annum  relinquished 
by  the  North  Yarmouth  holders  of  certificates  of  indebtedness,  pursuant  to  the 
proposition  of  the  original  company,  and  which  proposition  was  also  to  give  to 
the  holders  of  the  new  certificates  of  preferred  stock  what  is  claimed  bv  this 
bill. 

The  circuit  court,  properly,  as  we  think,  decreed  against  tl^e  complainants 
and  dismissed  the  bill.  They  have  brought  the  case  before  this  court  for  re- 
view. In  the  argument  here  they  have  insisted  that  the  process  whereby  the 
foreclosure  of  the  second  mortgage  was  effected  was  irregular,  without  war- 
rant of  law  and  void ;  and  that  if  this  were  not  so,  the  complainants,  upon  the 
other  facts  of  the  case,  are  entitled  to  the  relief  sought.  The  first  proposition 
is  conclusively  negatived  by  the  judgment  of  the  supreme  judicial  court  of  the 
state.  Kennebec  &  Portland  K.  Co.  v.  Portland  &  Kennebec  R  Co.,  59  Me., 
20.     Nothing  more  need  be  said  upon  that  subject. 

§  1629.  A  new  corporation^  formed  by  purchasers  at  a  foreclosure  sale,  not 
liable  for  debts  of  the  old'  corporation. 

There  is  no  privity  between  the  complainants  and  the  new  corporation.  The 
agreement  or  arrangement  relied  upon  was  made  with  the  Kennebec  &  Port- 
land Kailroad  Company.  The  Portland  &  Kennebec  Railroad  Company  was 
not  in  existence  when  it  was  entered  into.  There  is  no  ground  for  insisting 
that  the  latter  succeeded  to  this  liability  of  the  former.     The  new  corapany 
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did  not  take  the  property  with  any  such  onv^.  The  liability  rested  wholly  on 
the  contract  of  the  parties  by  whom  it  was  made.  It  did  not  run  with  the 
property  into  the  hands  of  those  who  acquired  it  by  the  foreclosure.  They 
did  not  assume  the  liability,  expressly  or  by  implication.  Hence  neither  they 
nor  those  claiming  under  them  are  in  anywise  bound.  The  foundation  of  the 
claim  as  to  both  is  res  inter  alios  acta. 

Nor  was  there  any  privity  whatever  between  the  North  Yarmouth  creditors 
and  the  preferred  stockholders.  Whether  the  stockholders  did  or  did  not  re- 
ceive what  was  surrendered  by  the  creditors  did  not  affect  or  concern  the  latter. 
The  moneys  surrendered  were  to  be  paid  over  "  semi-annually  to  the  treasurer 
of  this  company  for  the  use  and  benefit  of  this  company."  With  such  pay- 
ment the  duties  of  the  trustees  terminated.  Thereafter  the  company  was  to 
apply  the  fund  for  the  benefit  of  such  of  the- stockholders  as  should  comply 
with  the  condition  prescribed.  There  were  two  distinct  propositions:  one  to 
the  debt-holders,  the  other  to  the  stockholders.  The  latter  could  get  nothing 
unless  the  former  accepted.  But  the  acceptance  of  the  former  had  no  relation 
to  the  acceptance  of  the  latter.  After  the  former  accepted,  the  latter  still  had 
the  option  to  accept  or  refuse.  The  indorsement  required  to  be  made  by  the 
debt-holders  upon  their  certificates  did  not  refer  or  relate  to  the  stockholders. 
When  the  arrangement  between  the  old  company  and  the  debt-holders  was 
complete,  it  was  equally  effectual  and  conclusive  upon  those  parties,  whether 
the  preferred  stockholders  did  or  did  not  thereafter  take  any  action.  There 
was  no  assignment  or  transfer  of  any  interest  in  the  mortgage.  There  was 
simply  a  release  and  extinguishment  of  so  much  of  the  liability  secured,  and, 
by  consequence,  of  the  lien  and  existence  of  the  mortgage  to  that  extent. 
Thereafter  the  liability  and  the  mortgage  were  as  if  they  had  never  been  for 
anything  more.  The  new  company  acquired  the  ownership  of  the  road,  and 
its  entire  income,  subject  only  to  the  pre-existing  mortgages.  The  source 
whence  the  fund  in  question  was  to  flow  was  destroyed  by  the  foreclosure. 
When  the  latter  was  complete  the  former  ceased  to  exist,  and  thenceforward 
was  as  if  it  had  never  been. 

The  defense  of  the  statute  of  limitations  is  not  set  up  by  plea  nor  in  the 
answers.  We  cannot,  therefore,  consider  the  case  in  that  aspect.  Wilson  v. 
Anthony,  19  Barb.  (Ark.),  16.  The  objection  that  there  is  a  remedy  at  law  is 
only  available  where  such  remedy  is  as  plain,  adequate  and  effectual  as  the 
remedy  in  equity."  Boyce  v.  Grundy,  3  Pet.,  215.  Here,  if  the  complainants 
could  recover  the  moneys  claimed,  they  would  be  entitled,  also,  to  discovery,  and 
an  account.  Where  this  objection  lies,  it  is  the  duty  of  the  court  sua  sponte,  to 
take  notice  of  it  and  give  it  effect.  There  is,  in  such  cases,  a  constitutional 
right  to  a  trial  by  jury.  Parker  v.  Woollen  Co.,  2  Black,  545.  The  charges  of 
fraud  and  conspiracy  in  the  bill  are  wholly  unsupported  by  the  proofs. 

§  1 630.  Stateness  of  claim. 

To  let  in  the  defense  that  the  claim  is  stale,  and  that  the  bill  cannot,  there- 
fore, be  supported,  it  is  not  necessary  that  a  foundation  shall  be  laid  by  any 
averment  in  the  answer  of  the  defendants.  If  the  case,  as  it  appears  at  the 
hearing,  is  liable  to  the  objection  by  reason  of  the  laches  of  the  complainants, 
the  court  will,  upon  that  ground,  be  passive,  and  refuse  relief.  Every  case  is 
governed  chiefly  by  its  own  circumstances;  sometimes  the  analogy  of  the  stat- 
ute of  limitations  is  applied;  sometimes  a  longer  period  than  that  prescribed  by 
the  statute  is  required;  in  some  cases  a  shorter  time  is  suflicient;  and  some- 
times the  rule  is  applied  where  there  is  no  statutable  bar.    It  is  competent  for 
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the  court  to  apply  the  inherent  principles  of  its  own  system  of  jurisprudence, 
and  to  decide  accordingly.  Wilson  v.  Anthony,  19  Barb.  (Ark.),  16;  Taylor  v. 
Adams,  14  id.,  62;  Johnson  v.  Johnson,  5  Ala.,  90;  Ferson  v.  Sanger,  Da  v., 
256;  Fisher  v,  Boody,  1  Curt.,  219;  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk., 
141;  2  Story's  Eq.,  sec.  1520a.  "A  court  of  equity,  which  is  never  active  in 
giving  relief  against  conscience  or  public  convenience,  has  always  refused  its 
aid  to  stale  demands  where  a  party  has  slept  upon  his  rights,  and  acquiesced 
for  a  great  length  of  time.  Nothing  can  call  forth  this  court  into  activity  bat 
conscience,  good  faith  and  reasonable  diligence.  Where  these  are  wanting,  the 
court  is  passive,  and  does  nothing.  Laches  and  neglect  are  always  discounte- 
nanced; and  therefore,  from  the  beginning  of  this  jurisdiction,  there  was  always 
a  limitation  to  suits  in  this  court."  Smith  v.  Clay,  2  Amb.,  645.  If  the  com- 
plainants had  severally  sought  to  enforce  their  claim  in  an  action  at  law,  ex 
delicto  or  ex  contractu,  the  bar  of  the  statute  of  limitations  would  have  been 
complete  after  the  lapse  of  six  years.  E.  S.  of  1857,  p.  510.  This  bill  was  filed 
on  the  21st  of  February,  1871.  The  complainants  were  supine  and  silent  for 
more  than  seventeen  years.  In  the  mean  time,  the  Kennebec  &  Portland 
Company  became  hopelessly  and  finally  insolvent,  and  its  affairs  a  wreck. 
Proceedings  were  instituted  to  foreclose  the  second  mortgage,  and  brought  to 
a  close.  The  company  lost  all  its  property,  and  has  since  existed  only  in  name. 
A  new  corporation  has  come  into  existence,  and  acquired  and  owns  all  the 
property  and  effects  lost  by  the  old  one.  This  transfer  occurred  more  than 
seven  years  before  the  first  step  was  taken  in  the  present  case.  This  long 
delay  thus  characterized  is  unaccounted  for.  The  facts  are  amply  sufficient  to 
warrant  the  application  of  the  rule  of  laches,  and  to  give  it  the  fullest  effect. 

Decree  affirmed, 

WETMORE  V.  ST.  PAUL  &  PACIFIC  RAILROAD  COMPANY. 
(Circuit  Court  for  Minnesota:  5  Dillon,  581^30;  1  McCrary,  466-474.    1880.) 

Opinion  by  Miller,  J. 

Statement  of  Facts. —  This  case,  which  has  been  very  fully  argued  before 
us,  and  which  we  have  taken  into  consideration  as  thoroughly  as  we  are  able 
at  this  term,  is  one  of  very  great  importance,  considering  the  sum  involved  in 
the  controversy.  The  purpose  of  the  petition  is  no  less  than  to  set  aside  the 
sale  of  a  railroad  which  is  perhaps  worth  $20,000,000  or  more;  a  road  which 
has  been  reorganized  since  the  purchase,  with  a  new  set  of  directors,  a  new 
set  of  stockholders,  very  largely  and  above  all,  a  new  set  of  bondholders.  The 
road  was  purchased  under  a  decree  of  this  court,  the  purchase  was  confirmed, 
and  a  new  company  organized,  which  has  been  in  possession  of  the  road  over 
a  year,  and  has  issued,  as  I  say,  some  $10,000,000  or  $15,000,000  of  new  bonds, 
held  all  over  the  world ;  and  now  original  bondholders  in  the  old  company, 
representing  $1,500,000,  come  and  ask  that  all  these  proceedings  be  set  aside, 
and  that  we  proceed  de  novo  to  sell  the  road.  These  petitioners  were  not  parties 
to  that  suit  in  the  sense  in  which  they  now  seek  to  be  made  parties.  The  first 
thing  that  they  ask  in  the  present  proceeding  is  that  they  may  be  made  parties. 
If  they  were  parties  at  all — as  in  some  sense  they  were,  and  represented  by 
their  trustees  in  the  proceedings  of  foreclosure, —  they  were  not  parties  in  such 
a  sense  as  would  enable  them  to  control  the  litigation,  or  come  forward  now  as 
parties  originally  engaged  in  the  litigation;  and  they,  therefore,  seek,  very 
properly,  if  they  are  to  have  any  relief  in  this  proceeding,  to  be  made  parties 
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in  the  first  instance.  The  first  question  that  presents  itself  is  whether  they 
can  be  made  parties. 

§  1631.  Mortgage  irtisteea  represent  the  hondholders. 

Taking  all  to  be  true  that  they  say  in  their  petition,  the  case  stands  that, 
during  the  proceedings  of  foreclosure,  these  petitioners  ought  to  have  been 
represented,  and  were  legally  represented,  by  the  trustees,  plaintiffs  in  the  fore- 
closure suit.  The  foreclosure  was  manfully  resisted  by  the  corporation  for 
three  or  four  years.  It  was  obvious  that  the  mortgage  ought  to  be  foreclosed 
and  the  road  sold,  as  the  interest  had  not  been  paid  for  years.  The  present 
applicants  state  that  the  road,  at  that  time,  was  worth  say  $3,000,000.  Fifteen 
million  dollars  of  bonds  were  lions  upon  it,  with  whatever  other  claims  there 
might  have  been  against  it,  besides  the  interest  coupons,  so  that  the  road  had 
a  bonded  debt  of  twice  the  amount  these  petitioners  say  it  was  then  worth. 
It  was,  therefore,  obvious  that  it  was  just  and  right  to  foreclose  the  mortgage, 
and  sell  the  road  for  the  payment  of  those  debts. 

During  this  litigation  it  became  apparent  to  the  court  that  this  road  had  to 
be  sold.  They  finally  entered  a  decree  for  the  sale.  It  has  been  said  in  the 
argument  that  that  was  a  consent,  and,  therefore,  was  something  of  an  ^  parte 
proceeding,  but  the  record  does  not  show  any  such  state  of  the  case  as  that.  It 
shows  very  clearly  that  the  parties  were  present,  and  although  there  is,  in  some 
parts  of  the  record,  a  preliminary  statement  that  such  and  such  parties  were 
present  in  court,  and  consented  to  the  decree,  or  submitted  a  decree  which  they 
desired  to  have  entered,  the  record  goes  on  further  to  state  that  the  court  did 
not  enter  that  decree,  but  that  it  took  the  paper  and  entered  a  decree  upon  its 
own  consideration.  It  was,  therefore,  a  decree  on  a  full  consideration  by  the 
court  —  one  which  met  its  approval,  upon  an  examination  of  the  merits  —  and 
it  ordered  the  sale.  The  sale  was  had.  A  part  of  the  original  bondholders 
were,  under  a  special  organization,  according  tq  the  laws  of  Minnesota,  pur- 
chasers. That  did  not  settle  the  controversy  or  the  rights  of  the  parties  abso- 
lutely. The  master  who  made  that  sale  was  required  to  report  it  into  court. 
He  did  report  it,  and  the  sale  was  confirmed. 

§  1632.  After  confirmation  of  a  foreclosure  eale^  hondlwlders  not  allowed  to 
become  parties  for  the  purpose  of  impeaching  it. 

The  language  of  that  order  differs  but  little  from  the  ordinary  language 
made  use  of  in  decrees,  to  the  eflfect  ^*  that  further  orders  may  be  made  upon 
a  footing  of  this  decree;"  and  I  cannot  believe  that. when  it  was  made  it  was 
in  the  contemplation  of  the  court  who  was  confirming  this  sale  that  the  "  further 
orders  "  there  spoken  of  was  such  an  order  as  would  set  aside  the  sale.  That 
was  the  thing  they  were  passing  upon.  Who  has  ever  heard  of  a  decree  which 
disposes  finjilly  of  millions  of  property  —  a  decree  under  which  the  purchasers 
were  to  take  possession  and  get  a  final  deed,  and  under  which  they  would  enter 
upon  the  management  of  the  property  and  create  new  rights,  by  bonds  and  all 
that  sort  of  thing  —  who  ever  supposed  that  such  a  decree  as  that  was  to  stand 
for  nothing  more  than  a  mere  preliminary  or  interlocutory  order  which  the 
court  could  set  aside  at  any  time  that,  in  its  judgment,  sufficient  reasons  for 
not  confirming  the  sale  should  be  brought  to  bear?  It  is  much  more  in  con- 
formity with  reason,  with  precedent  and  common  sense,  to  believe  that  the 
"  further  orders"  referred  to  here  are  such  orders  as  might  be  necessary  for  the 
distribution  of  the  funds  as  between  the  parties,  and  the  payment  of  the  bonds 
which  had  to  come  in  and  which  might  be  disputed  as  to  their  ownership  — 
probably  for  the  delivery  of  the  possession  (for  I  do  not  see  anything  in  this 
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decree  which  requires  the  delivery  of  the  possession),  probably  for  the  making 
of  a  deed  (for  I  do  not  see  anything  here  about  the  making  of  a  deed).  There 
are  fifty  things  you  can  imagine  which  would  be  consistent  with  the  confirma- 
tion of  the  sale,  and  which  might  yet  require  further  orders  of  the  court.  I 
have  not  the  slightest  idea  that  after  all  the  consideration  and  all  the  trouble 
that  preceded  the  sale,  and  all  the  parties  coming  in  and  agreeing  to  sell  and 
consenting  to  it,  that  the  court  simply  said:  ^^  Wo  confirm  this  sale  subject  to 
the  setting  aside  of  the  confirmation  whenever  we  think  proper."  Such  a 
thing  would  be  plainly  against  the  interests  of  the  purchasers  as  well  as  against 
the  interests  of  the  parties.  I  therefore  think  there  is  nothing  whatever  in 
that  order  whieh  justifies  the  interference  that  is  asked  in  this  case. 

Now,  that  sale  being  confirmed,  a  deed  made  by  the  master,  property  turned 
over  and  delivered  to  the  purchasers,  those  purchasers  having  reorganized  under 
another  corporate  name,  doubtless  a  great  deal  of  the  stock  that  they  held 
passed  into  the  hands  of  other  men  —  certainly  the  bonds  that  they  issued  upon 
the  strength  of  that  new  organization,  to  the  extent  of  $8,000,000,  having 
passed  into  the  hands  of  other  men, —  these  parties  now,  for  the  first  time, 
come  into  this  court  and  ask  that  they  be  permitted  to  upset  all  this  transac- 
tion, to  dd  that  which  they  did  not  seek  in  the  five  years  of  litigation,  namely, 
to  be  made  parties  to  this  suit,  and  then  to  be  treated  in  the  double  aspect  of 
persons  who  are  parties  to  the  suit  and  having  all  the  rights  of  parties  from 
the  beginning,  and  also  in  the  aspect  of  persons  who  were  not  parties  to  the 
suit,  and  whose  rights  have  not  been  foreclosed. 

No  authority  is  shown,  no  precedent  is  shown,  and  I  do  not  believe  any  can 
be  shown  for  such  a  proceeding.  It  is  so  anomalous,  so  unusual,  so  much  out 
of  the  way,  that  I  think  it  requires  express  authority  in  the  way  of  precedent 
or  statute  to  show  that  such  a  thmg  as  that  can  be  done.  The  counsel,  appar- 
ently seeing  this  difficulty,  have  made  an  order  accompanying  the  confirmation 
proceedings  the  foundation,  to  a  large  extent,  of  this  application.  There  is  a 
single  sentence  at  the  end  of  the  long  order  concerning  the  confirmation.  The 
first  part  of  that  confirmation  is:  '^That  the  said  report,  the  said  foreclosure 
sale,  and  all  proceedings  thereon,  be  and  the  same  are  hereby,  in  all  things, 
confirmed."  There  are  several  orders  relating  to  the  distribution  of  the  pro- 
ceeds, and  what  the  master  should  do  with  the  money,  and  so  on,  and  then  it 
winds  up:  *'  This  order  is  made  by  and  with  the  consent  and  at  the  request  of 
the  trustees,  the  complainants,  and  with  the  consent  of  the  parties  defendant 
shown  above,  and  the  right  to  make  any  further  order  is  reserved." 

The  argument  in  favor  of  opening  this  case  by  these  petitioners,  who  are  not 
parties,  is  that  we  will  permit  them  to  be  made  parties;  that  this  order  is  suffi- 
cient to  open  up  everything.  jFt7'8tj  that  it  is  sufficient  to  go  back  and  open 
up  the  original  decree;  but  if  not,  that  it  is  certainly  sufficient  to  allow  the 
court,  upon  such  representations  as  they  here  make,  to  set  aside  the  order  of 
confirmation,  then  to  set  aside  the  sale,  and  then  to  order  a  resale,  or  take  such 
steps  as  may  be  just  to  the  parties.  On  the  whole,  then,  we  are  of  the  opinion 
that  there  is  no  principle  or  precedent  which  would  warrant  these  petitioners 
being  made  parties  to  this  suit  with  a  view  of  making  such  motion  in  the  case. 

§  1633.  The  remedy  of  bondholders  in  such  case  is  by  original  bill. 

In  the  next  place,  we  are  of  opinion  that  this  order  is  not  to  be  construed  as 
extending  to  any  such  relief  as  is  asked  by  these  petitioners.  We  perhaps  ought 
to  stop  there.  I  understand  that  a  bill  in  chancery,  in  the  nature  of  an  original 
bill,  or  a  bill  of  review,  has  been  brought  into  this  courts  and  demurrer  thereto 
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sustained  by  Judge  Nelson,  which,  of  course,  is  subject  to  appeal.  See  Erophol- 
ler  V.  St.  Paul,  etc.,  R'y  Co.,  2  Fed.  R,  302;  S.  C,  1  McC,  299  (§  1641,  infra). 
I  feel  bound  to  say,  that,  if  these  parties  are  entitled  to  any  relief  in  regard  to 
this  transaction,  it  is  by  some  such  bill  as  that,  and  not  by  a  proceeding  to  go 
under  the  foundation  of  this  suit  by  being  made  parties  to  it,  and  then  seeking 
to  controvert  matters  which  were  error  in  the  proceedings.  If  there  has  been 
such  fraud  practiced  upon  these  parties  by  their  trustees  as  would  justify  any 
relief  in  connection  with  that  suit,  it  must  be  by  such  a  bill  as  that,  whereby 
they  come  in  and  set  up  their  own  interest,  and  show  how  they  were  cheated 
and  defrauded.  But  I  must  say  —  I  think  I  have  a  right  to  say  —  perhaps  it 
may  be  of  value  in  future  litigation  (although  I  would  not  be  bound  by  it  in 
the  supreme  court),  that  I  have  not  seen  such  evidences  of  fraud  in  this  pro- 
ceeding as  to  justify  the  court  to  set  aside  this  sale.  It  seems  to  me  that  here 
was  a  case  of  a  mutual  interest  by  bondholders  and  others  at  hazard,  whose 
purpose  and  object  was  to  have  that  road  sold  to  satisfy  the  bonds.  All  of 
them  must  have  desired  that  the  road  should  be  sold  to  satisfy  their  debts. 

I  have  already  myself  decided,  on  a  plea  in  the  original  suit  concerning  the 
removal  of  the  first  trustees  and  the  substitution  of  others,  that  that  was  right- 
fully done.  Of  course,  I  think  so  now.  The  road  ought  to  have  been  sold. 
It  was  the  duty  of  the  trustees  to  procure  its  sale  as  soon  as  possible.  They 
did,  with  great  energy  and  perseverance,  proceed  in  this  court,  and  finally  ob- 
tained, after  years  of  litigation,  a  sale  of  that  property,  for  the  purpose  of  pay- 
ing these  debts.  A  sale  was  had,  and  it  is  said  that  one  reason  why  it  should 
be  set  aside  was  that  it  was  sold  for  an  inadequate  sum.  It  was  sold  for  a  sum 
above  what  the  court  fixed,  as  chancery  practice  calls  it,  as  an  "upset  price." 

§  1634.  Jf^oreclosure  sale  for  aii  inadequate  price. 

Of  course  the  court,  in  fixing  an  upset  price,  intended  to  say  that  it  was  bet- 
ter that  it  should  sell  at  that  price  than  not  to  sell  at  all,  and  the  court  had 
taken  the  necessary  means  to  get  all  the  information  on  the  subject  possible, 
as  the  case  stood  at  that  time.  It  is  wrong  to  suppose  that  the  same  court  will 
now  set  aside  the  sale,  which  brings  a  million  and  a  half  of  dollars,  because  the 
objection  that  now,  in  the  light  of  a  year  or  two  after  that,  in  the  improved 
circumstances  and  the  prosperous  times,  in  the  \alue  attaching  to  that  road 
growing  out  of  the  connections  newly  made,  we  are  now  to  consider  the  thing 
as  of  the  present  time,  in  relation  to  its  value  at  the  time  the  same  was  made. 
This  is  one  of  those  constant,  e very-day  events  of  people  who  have  let  things 
slip  out  of  their  hands  coming  back  afterwards  to  endeavor  to  secure  the  value 
which  they  failed  to  recognize  or  secure  at  the  time.  Nothing  hindered  these 
bondholders  from  bidding.  It  is  said  there  was  a  million  and  a  half  dollars 
among  them.  They  could  have  bid  as  well  as  the  other  bondholders.  The 
trustees  did  not  feel  disposed  to  fight  them;  they  left  them  to  protect  them- 
selves. 

I  must  say,  also,  in  regard  to  the  trustees,  that  I  don't  see  (although,  by  the 
decree,  they  had  the  power,  and  perhaps  a  conditional  instruction,  that  they 
should  purchase  that  property  if  they  thought  it  was  selling  for  a  totally  inade- 
quate price)  that  we  can  say  they  did  not  exercise  their  best  judgment  about 
that  when  they  let  it  go.  We  do  know  that  there  were  large  expenses  to  be 
paid;  that  there  was  a  large  sum  of  money  in  cash  to  be  paid  before  it  could  be 
bought  by  the  trustees  and  paid  for  in  the  bonds  of  the  corporation.  We 
know  that  there  were  a  million  of  dollars  of  debentures  and  other  interests 
that  had  to  be  provided  for  before  the  road  could  be  purchased  by  the  bonds, 
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and  we  do  not  know  of  any  adequate  means  that  the  trustees  had  to  raise  the 
cash  and  the  amount  of  these  debentures.  I  must  say,  in  regard  to  the  argu- 
ment urged  here  more  than  once  by  Mr.  Gilman,  that  these  trustees  should 
have  sold  the  land  for  that  purpose,  does  not  strike  me  as  being  an  argument 
of  very  great  weight.  They  could  not  have  sold  land  in  time  to  raise  that 
money  in  any  ordinary  mode,  in  any  satisfactory  mode,  in  any  mode  that  would 
not  have  been  liable  to  greater  objections,  or  as  great,  as  to  let  the  road  be 
bought  in  by  a  majority  of  the  bondholders.  I  myself  do  not  see  any  fraud 
committed  by  these  trustees. 

§  1635.  Purchase  by  an  organized  hody  of  hondholdere. 

The  great  objection,  however,  is  that  these  bondholders  commenced  proceed- 
ings long  ago  under  the  foreclosure  proceedings  to  organize  themselves  into  a 
body  of  men  by  a  committee  for  the  purpose  of  buying  the  road.  In  regard 
to  that,  it  is  to  be  said  that  they  excluded  nobody  —  none  of  the  bondholders  — 
from  coming  in  on  the  same  terms  as  themselves.  They  invited  every  one  to 
come  in  with  them.  These  petitioners,  representing  a  million  and  a  half,  who 
now  hold  these  bonds,  stood  out  and  declined  to  come  into  the  arrangement, 
and  took  no  steps  to  protect  themselves  or  the  property.  What  right  have 
they,  when  these  parties  spent  mone3%  ^^^^  ^^^  trouble  to  have  this  road  sold, 
to  claim  all  the  advantages  which  diligence  and  labor  and  money  expended ; 
and  especially  the  money  for  these  debentures,  in  the  idea  that  they  were  try- 
ing to  get  the  road  into  the  hands  of  a  receiver  and  of  keeping  it  up?  What 
right  have  they  to  come  in  now  and  say:  "  We  avail  ourselves  of  your  labor, 
money  and  time  for  the  simple  reas6n  that  you  undertook  to  get  this  road  sold 
for  the  purpose  of  paying  yourselves  as  well  as  us? " 

Because  these  men  co-operated  and  put  themselves  in  condition  to  buy  the 
road,  it  does  not  seem  to  me  that  they  were,  therefore,  acting  in  any  fraudulent 
manner.  They  deprived  these  petitioners  of  none  of  their  rights.  They  were 
at  liberty  to  join  the  syndicate,  as  it  was  called;  they  were  at  liberty  to  bid; 
they  were  at  liberty  to  come  in  and  make  themselves  parties.  They  did  noth- 
ing of  the  kind.  Were  these  bondholders,  who  purchased  the  road,  to  be  put 
into  the  condition  of  a  single  man,  who  owned  $12,000,000  out  of  $15,000,000 
of  bonds,  I  can  see  no  reason  why  they  should  not  take  steps  to  have  the  road 
sold,  and  buy  the  road  as  cheap  as  they  could  get  it,  provided  they  cheated  or 
hindered  nobody  in  the  matter. 

This  branch  of  the  subject  was  not  necessary  to  be  decided  here,  and  the 
parties  may  take  an  appeal  from  Judge  Nelson's  decision.  I  only  make  these 
remarks  for  the  consideration  of  counsel.    The  present  petition  is  overruled. 

JACKSON  V.  LUDELING. 
(21  Wallace,  616-634.     1874.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Louisiana. 

Statement  of  Facts. —  Bill  in  equity  against  Ludeling,  and  others  enumer- 
ated in  the  opinion  as  those  to  whom  the  property  was  sold  by  the  sheriflF;  also 
the  Vicksburg,  Shreveport  &  Texas  Railroad  Company.  The  bill  asked  that  a 
certain  mortgage  made  by  the  company  might  be  declared  a  valid  lien  on  the 
property  described  in  it,  and  that  the  sheriff's  sale  above  referred  to  might  be 
S9t  aside.  The  complainants  were  bondholders  under  the  mortgage,  and  pre- 
ferred stockholders.    There  was  a  prayer  also  for  a  receiver.    The  bill  was 

dismissed 
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Opinion  by  Mr.  Justice  Strong. 

The  sale  under  consideration  was  made  under  an  ex  parte  order,  obtained 
from  a  judge  in  chambers  on  the  23d  of  December,  1865,  at  the  suit  of  Gordon, 
who  described  himself  as  the  owner  of  four  of  the  mortgage  bonds,  upon 
which  coupons  amounting  to  $720  were  due  and  unpaid.  The  petition  for  the 
order  of  sale  did  not  aver  that  Gordon  was  the  owner  or  bearer  of  the  mort- 
gage, or  that  he  had  any  rights  therein  superior  to  the  rights  of  any  other 
bondholder  for  whom  the  mortgage  was  a  security.  It  might,  perhaps,  be 
doubted,  therefore,  whether  under  the  law  of  Louisiana  he  was  in  a  condition 
to  petition  for  executory  process  for  a  sale  of  the  mortgaged  premises,  and 
whether  the  judge  had  any  authority  on  his  petition  to  order  a  sale.  No  ques- 
tion of  this  kind,  however,  is  seriously  made  here,  and  we  proceed  to  notice  at 
once  the  manner  in  which  the  process  was  used,  the  proceedings  prior  to  the 
sale  and  at  the  sale,  and  the  actions  and  relations  of  the  purchasers.  Gordon's 
petition  made  no  disclosure  of  the  name  of  any  other  holder  of  bonds  secured 
by  the  mortgage.  Ostensibly  he  sued  for  himself  alone.  He  asked  for  no 
notice,  and  none  was  given,  of  his  application  to  any  other  bondholder,  though 
there  were  seven  hundred  and  sixty-one  bonds  outstanding,  held  principally  in 
other  states.  The  order  of  seizure  was  granted  by  the  judge  on  the  23d  day 
of  December,  1865,  but  it  was  not  filed  in  the  clerk's  office  until  Saturday,  the 
30th  of  that  month,  late  in  the  afternoon,  and  on  that  day  the  sheriff  made  a 
seizure  and  served  a  notice  thereof  upon  H.  M.  Bry,  who  was  then  acting  as 
the  president  of  the  corporation,  and  who  subsequently  became  one  of  the  pur- 
chasers at  the  sale.  On  the  2d  of  January,  1866,  the  sheriff  advertised  the 
property  for  sale  in  one  newspaper  published  in  the  town  of  Monroe,  and  by 
posting  a  copy  of  the  advertisement  on  the  church  door  and  another  at  the 
door  of  his  office.  The  sale  was  appointed  for  the  first  Saturday  of  February, 
which  was  the  earliest  day  on  which  it  could  be  made  under  the  law  of  the 
state.  By  that  law  the  property  seized  was  required  to  be  appraised,  and  could 
not  be  sold  for  less  than  two-thirds  of  its  appraised  value.  It  consisted  of  a 
railroad  about  one  hundred  and  ninety  miles  in  length,  with  numerous  water 
stations,  buildings,  warehouses,  depots  and  depot  grounds,  cars,  locomotive 
engines,  wagons,  machinery,  utensils,  bills  receivable  from  numerous  promisors, 
aggregating  more  than  $:tO,000,  unpaid  stock  subscriptions  exceeding  $320,000, 
and  a  large  land  grant  of  several  hundred  thousand  acres,  together  with  the 
franchise  of  the  company.  To  appraise  all  this  property  the  appraisers  were 
summoned  to  meet  on  February  3d,  the  day  of  the  sale,  at  10  o'clock,  A.  M. 
They  were  appointed  by  Gordon  and  Bry,  both  of  whom  were  purchasers  at 
the  sale.  Obviously  it  was  impossible  for  the  persons  appointed  to  make  any 
fair  appraisement  at  that  time.  Yet  they  reported  one  of  all  the  property  at 
$75,000  in  legal-tender  notes,  and  the  sale  proceeded.  From  the  sheriff's  return 
OS  first  made,  drawn  up  by  John  T.  Ludeling,  Gordon's  attorney,  and  one  of 
the  purchasers,  the  sheriff  exacted  an  illegal  and  onerous  condition.  The  con- 
dition was,  that  the  purchaser  should  pay  cash  to  pay  the  interest  coupons  then 
due,  with  credit  to  meet  the  immature  interest  and  bonds,  and  should  give 
bonds,  with  personal  security,  for  the  credit  portion  of  the  bid.  At  the  first 
cry  the  property  was  struck  off  to  George  M.  Branner  ife  Co.  for  $550,000 ;  but 
because  they  failed  to  pay  at  once  the  interest  coupons  then  due  and  presented, 
the  sheriff  immediately  set  up  the  property  again  in  bulk,  and  sold  and  adjudi- 
cated it  to  John  T.  Ludeling,  John  Ray,  Francis  P.  Stubbs,  Wesley  J.  Q.  Baker, 
William  R.  Gordon,  Henry  M.  Bry,  Joseph  F.  McGuire,  John  A.  McGuire, 
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Eobert  Ray,  Joseph  P.  Crossley,  Charles  W.  Phillips,  Robert  C.  Strother, 
Christopher  H.  Dabbs,  George  C.  Waddell,  William  M.  Pincaird  and  James  U. 
Horne,  the  said  John  T.  Ludeling  having  bid  in  the  property  for  them  for  the 
sam  of  $50,000,  and  they  having  complied  with  the  terms  of  sale  by  paying 
the  proportional  amounts  of  the  several  coupons  due,  which  were  presented  for 
payment,  to  wit,  $10,739.83,  to  William  K.  Gordon,  John  T.  Ludeling  and 
James  U.  Horne,  the  holders  of  one  hundred  and  fifty-four  bonds,  and  to  F.  P. 
Stubbs  $850.68,  being  the  amount  due  on  the  coupons  he  presented  for  pay- 
ment. Such  was  the  sherifiTs  return.  Two  days  afterwards  he  made  a  deed  to 
the  purchasers. 

Were  there  nothing  more  in  this  case  than  is  narrated  by  the  brief  history 
thus  given,  which  is  uncontradicted,  it  would  be  difflcult  to  characterize  the 
transactions  as  anything  less  than  a  great  wrong  perpetrated  by  the  agency  of 
legal  forms.  The  great  body  of  the  bondholders  could  have  known  nothing  of 
the  proceeding  to  sell  the  mortgaged  property  and  discharge  their  lien.  Their 
residence  was  remote,  and  the  sale  was  hurried  as  fast  as  the  forms  of  law  per- 
mitted. Not  a  day  was  lost.  They  were  not  aflforded  an  opportunity  to  attend 
and  bid  at  the  sale,  or  pay  off  Gordon^s  small  claim  of  $720.  Neither  they  nor 
their  trustee  were  consulted.  The  sale  was  made  in  a  village  far  in  the  inte- 
rior. It  was  advertised  in  only  one  local  newspaper,  and  not  a  day  longer  than 
the  law  required.  The  appraisement  was  made  at  the  last  moment,  and  it  was 
obviously  intended  to  facilitate  a  hasty  sale  for  a  nominal  price.  Onerous  and 
illegal  conditions  of  sale  were  exacted  from  other  bidders,  but  not  from  these 
purchasers,  who  paid  nothing  except  to  themselves.  A  property  upon  which 
had  been  expended  nearly  $2,000,000,  together  with  a  large  stock  subscription, 
a  largo  grant  of  lands,  and  considerable  movable  property,  was  bought  for 
$50,000  by  the  very  persons  who  defeated  a  sale  for  a  much  larger  price,  and 
the  purchase  money  was  retained  by  themselves. 

§  1636,  Equity  will  not  permit  one  bondholder  to  make  vse  of  the  mortgage 
80  as  to  obtaifi  an  advantage  for  himself  over  the  others  secured  by  the  same 
mortgage. 

But  to  a  thorough  understanding  of  the  case  it  is  necessary  to  consider  the 
relation  in  which  many  of  the  purchasers  at  the  sale,  who  are  the  present  de- 
fendants, stood  to  the  complainants,  and  how  far  their  conduct  was  consistent 
with  that  relation.  As  we  have  seen,  William  R.  Gordon,  at  whose  suit  the 
executory  process  for  the  sale  was  ordered,  was  the  holder  of  four  bonds. 
These  he  obtained  in  the  month  of  October,  immediately  preceding  the  sale, 
paying  for  them  $640,  and  by  his  purchase  he  became  entitled  to  the  security 
of  the  mortgage  ratably  with  the  holders  of  the  other  bonds.  In  equity  he 
was  a  quasi  owner  in  common  with  the  other  bondholders  of  whatever  rights 
the  mortgage  gave.  He  was  not  a  partner  with  them,  nor  strictly  a  tenant  in 
common,  but  the  relation  into  which  he  introduced  himself  by  his  purchase  im- 
posed upon  him  some  duties.  If  he  actually  held  the  mortgage  he  held  it  as  a 
trustee.  Whether  he  did  or  not,  it  was  a  duty  which  he  owed  to  the  other 
bondholders  not  to  destroy  its  value.  When  two  or  more  persons  have  a  com- 
mon interest  in  a  security,  equity  will  not  allow  one  to  appropriate  it  exclu- 
sively to  himself,  or  to  impair  its  worth  to  the  others.  Community  of  interest 
involves  mutual  obligation.  Admitting,  then,  that  Gordon  had  a  right  to 
make  use  of  the  mortgage  to  enforce  the  payment  of  the  bonds  which  he  held, 
he  had  no  right  so  to  use  it  as  to  obtain  an  advantage  for  himself  over  the 
other  bondholders.    He  had  no  right  to  employ  it  as  an  instrument  by  which 
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he  might  become  the  owner  of  the  property  mortgaged  at  the  lowest  possible 
price  at  which  it  could  be  obtained,  leaving  the  bonds  held  by  his  associate 
holders  unpaid.  His  duty,  if  he  used  it  at  all,  was  to  make  it  productive  of 
the  most  that  could  be  obtained  for  all  who  were  interested  in  it,  and  if  he 
sought  to  make  a  profit  out  of  it  at  the  expense  of  those  whose  rights  in  it 
were  the  same  as  his  own,  he  was  unfaithful  to  the  relation  he  assumed,  and 
was  guilty  of  fraud.  In  Gue  v.  Tide  Water  Canal  Co.,  24  How.,  263,  it  was 
said  by  Chief  Justice  Taney,  when  delivering  the  opinion  of  the  court,  that 
^  it  would  be  against  the  principles  of  equity  to  allow  a  single  creditor  to  de- 
stroy a  fund  to  which  other  creditors  had  a  right  to  look  for  payment,  and 
equally  against  the  principles  of  equity  to  permit  him  to  destroy  the  value  of  the 
property  of  the  stockholders  by  dissevering  from  the  franchise  property  which 
is  essential  to  its  useful  existence." 

If,  now,  the  conduct  of  Gordon  be  observed  and  compared  with  the  relation 
lie  sustained  to  the  other  mortgage  bondholders,  it  will  be  apparent  he  was 
utterly  regardless  of  his  duty.  Before  he  sued  out  the  executory  process  he 
conceived  the  scheme  of  forcing  a  sale  of  the  mortgaged  premises,  not  for 
the  purpose  of  paying  the  debt  which  was  a  lien  upon  them,  but  for  profit 
that  might  be  made  out  of  the  purchase,  or  as  he  represented  in  substance  to 
one  whom  he  requested  to  join  in  his  plans,  because  there  '^  was  a  probability  of 
a  very  decided  speculation  from  the  sale."  And  in  pursuance  of  this  scheme, 
on  the  10th  day  of  January,  1866,  only  a  few  days  after  the  executory  process 
was  placed  in  the  sherifiTs  hands,  he  entered  into  a  written  agreement  with 
John  T.  Ludeling,  W.  J.  Q.  Baker,  F.  P.  Stubbs,  G.  C.  Waddell  and  John  Ray, 
which  had  for  its  object  the  purchase  of  the  railroad  and  mortgaged  prop- 
erty, for  the  exclusive  benefit  of  the  parties  to  the  agreement,  with  no  refer- 
ence to  the  other  bondholders.  By  this  agreement  he  placed  himself  in  an 
antagonistic  position  to  those  creditors  of  the  company  whose  security  he  was 
using.  Their  interest  was  that  the  property  should  bring  a  full  price,  but  his, 
under  the  agreement,  was  that  it  should  be  sold  for  the  lowest  price  possible. 
Nor  is  this  all.  He  himself  appointed  one  of  the  two  appraisers  who,  on  the  day  of 
the  sale,  made  an  appraisement  so  obviously  inadequate  and  unfair  that  it  forces 
a  conviction  it  was  made  collusively  to  enable  the  parties  to  the  agreement  to 
obtain  the  property  at  a  price  nearly  nominal.  The  entire  property  was  ap- 
praised at  $75,000.  Five  hundred  and  fifty  thousand  dollars  were  bid  for  it 
(though  the  bid  was  rejected),  and  immediately  after  it  was  adjudicated  to 
Gordon  and  his  associates,  they  were  oflfered  for  their  bid  $1,000,000,  as  testi- 
fied by  the  person  who  made  the  offer,  or  $600,000,  as  admitted  by  Ludeling, 
and  the  offer  was  rejected.  Gordon  was  also  a  party  to  the  steps  taken  by 
which  the  sheriff  was  induced  to  reject  the  bid  of  $550,000  made  by  Branner 
&  Co.,  and  put  the  property  up  for  a  resale.  It  is  impossible  to  look  at  all  this 
without  coming  to  the  conclusion  that  Gordon's  conduct  was,  from  beginning 
to  end,  a  violation  of  the  duty  he  owed  to  the  other  bondholders,  a  duty  grow- 
ing out  of  his  relation  to  them,  and  out  of  his  appropriation  of  a  security  in 
which  they  had  an  interest  nearly  two  hundred  times  greater  than  his  own. 

§  1687.  Officers  of  a  corporation  have  no  right  to  enter  into  a  combination^ 
the  object  of  which  is  to  divest  the  company  of  its  property  and  obtain  it  for 
themselves  at  a  sacrifice^  or  the  lowest  possible  price. 

And  the  situation  of  the  other  defendants  is  little,  if  any,  better.  John 
Ray,  Joseph  F.  McGuire,  John  C.  McGuire,  Christopher  H.  Dabbs,  Wesley  J. 
Q.  Baker,  Itobert  Ray  and  Henry  M.  Bry  were  directors  of  the  railroad  com- 
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pany  when  the  executory  process  was  sued  out,  and  when  the  sale  was  made. 
Bry  was  the  vice-president  and  acting  president,  in  consequence  of  the  absence  of 
the  president,  who  was  in  Georgia.  Joseph  McGaire  was  the  company's  secre- 
tary and  treasurer.  All  these  parties  were  ut  band,  residents  in  or  near  Mon- 
roe. As  officers  of  the  company  they  had  the  custody  and  charge  of  the 
railroad  and  all  the  property  of  the  corporation.  And  they  held  it  in  a  very 
legitimate  sense  as  trustees.  Certainly  they  were  the  trustees  of  the  stock- 
holders, and  also,  to  a  considerable  degree,  of  the  bondholders,  owners  of  the 
mortgage.  We  do  not  say  they  might  not  have  purchased  the  property  at  a 
sale  over  which  they  had  no  control,  and  made  under  judicial  process  adverse  to 
the  company.  Perhaps  they  might.  But  we  do  say  they  had  no  right  to  join 
hands  with  Gordon.  They  had  no  right  to  enter  into  or  participate  in  a  com- 
bination, the  object  of  which  was  to  divest  the  company  of  its  property  and 
obtain  it  for  themselves  at  a  sacrifice,  or  at  the  lowest  price  possible.  They 
had  no  right  to  seek  their  own  profit  at  the  expense  of  the  company,  its  stock- 
holders, or  even  its  bondholders.  Such  a  course  was  forbidden  by  their  rela- 
tion to  the  company.  It  was  their  duty,  to  the  extent  of  their  power,  to  secure 
for  all  those  whose  interests  were  in  their  charge  the  highest  possible  price  for 
the  property  which  could  be  obtained  for  it  at  the  sheriflTs  sale.  They  could 
not  rightfully  place  themselves  in  a  position  in  which  their  interests  became 
adverse  to  those  of  either  the  stockholders  or  bondholders.  And  this  rule  was 
peculiarly  applicable  to  these  defendants.  On  the  11th  of  October,  1865,  only 
about  two  and  a  half  months  before  Gordon  instituted  his  proceedings  to  effect 
a  sale  of  the  road,  the  directors  had  resolved  that,  ^Mn  parsuancc  of  resolutions 
passed  by  a  meeting  of  the  stockholders  held  on  October  2d,  the  president  of 
tlie  company  be  appointed  to  make  arrangements  with  any  company  who,  in 
his  judgment,  might  be  able  to  put  the  roa4  ^^  repair,  which  was  theretofore 
in  operation,  and  complete  the  balance  of  the  road,  '  and  pay  the  da^ts  of  the 
company; '  and,  if  such  arrangements  could  be  made,  that  the  same  be  reported 
to  the  directors,  and,  upon  their  approval,  that  such  steps  should  be  taken  as 
might  vest  the  road,  its  franchises  and  other  property  in  such  company."  One 
of  the  purposes  of  this  resolution  was  the  payment  of  the  debts  of  the  com- 
pany. How,  then,  can  it  be  claimed  that  directors  who  had  thus  resolved,  in 
obedience  to  the  instructions  of  the  stockholders,  were  at  liberty  to  participate 
in  a  scheme,  the  object  and  effect  of  which  was  to  divest  the  company  of  all 
its  property  and  franchises  without  the  payment  of  its  debts?  How  can  they 
be  permitted  to  join  hands  with  those  who  sought  to  obtain  that  property  at 
the  lowest  price,  whose  interest  it  was  to  have  no  other  bidders  than  them- 
selves at  the  sale,  and  whose  action  tended  to  defeat  the  avowed  object  of  the 
resolution  passed  by  the  directors,  as  well  as  to  make  worthless  the  security 
which  it  was  their  duty  to  protect  and  render  in  the  highest  possible  degree 
fruitful? 

Having  thus  noticed  the  relation  in  which  these  defendants  stood  towards 
the  com))any,  its  shareholders  and  its  bondholders,  and  some  of  the  duties  and 
disabilities  attendant  upon  that  relation,  we  are  prepared  to  inquire  how  those 
duties  were  performed.  It  is  proved  that  a  combination  was  formed  as  early 
as  November  18,  1865,  by  some  of  these  directors,  to  become  the  purchasers  of 
the  property  and  franchises  of  the  company  exclusively  for  their  benefit  and 
the  benefit  of  those  whom  they, might  consent  to  associate  with  them.  A 
written  agreement  to  that  effect  was  made  and  signed  by  John  Eay,  William 
S.  Parham  and  W.  J.  Q.  Baker,  both  Ray  and  Baker  being  then  directors. 
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By  the  agreement  John  T.  Ludeling  was  appointed  the  agent  of  the  parties  to 
make  the  purchase  in  their  name.  This  was  very  shortly  after  the  resolution 
of  the  board  of  directors,  to  which  we  have  called  attention,  was  adopted. 
The  agreement  was  repagnant  to  that  resolution,  which  contemplated  no  dis- 
position of  the  property  which  did  not  provide  for  the  payment  of  the  debts 
of  the  company,  none  that  might  be  for  the  exclusive  advantage  of  some  di- 
rectors. The  agreement  was  made  after  Wadley,  the  president,  had  left  the 
state  and  gone  to  Georgia,  where  most  of  the  bondholders  resided,  with  a  view, 
if  possible,  to  effect  such  an  arrangement  as  the  resolution  of  October  11th 
recommended.  There  is  no  direct  evidence  that  at  this  time  these  parties  were 
in  combination  with  Gordon  to  obtain  the  property  for  themselves  by  a  hurried 
sale,  conducted  with  the  least  possible  opportunity  for  notice  of  his  proceeding 
to  those  stockholders  and  bondholders  resident  at  a  distance,  who  had  the 
greatest  interest.  But  that  such  a  confederacy  subsequently  existed  we  think 
ought  to  be  inferred  from  what  subsequently  occurred.  Indeed,  many  facts 
point  to  such  a  combination  and  can  be  accounted  for  only  by  it. 

On  the  10th  of  January,  1866,  Ludeling,  Baker  and  John  Bay  entered  into 
another  agreement  with  Gordon,  Stubbs  and  Waddell,  by  which,  after  reciting 
that  proceedings  had  been  instituted  to  sell  the  railroad,  with  the  property 
thereto  attached  and  appertaining,  they  agreed  severally  to  deposit  with  Lude- 
ling a  sum  of  money  to  be  used  for  the  purpose  of  forwarding  the  interests  of 
the  company  (z.  e,y  the  associated  parties)  relatively  to  the  railroad  and  prop- 
erty bought,  and  that  the  parties  to  the  agreement  should  be  interested  in  the 
stock,  shares  and  property  of  the  company  in  the  proportion  of  the  amount 
of  money  put  in  by  each  one,  regardless  of  what  the  property  might  have 
cost.  Ludeling  was  designated  to  bid  for  the  property,  and,  should  he  buy, 
was  required  to  take  the  title  in  the  names  of  the  contracting  parties  and  such 
others  as  might  be  necessary  to  preserve  the  existence  of  the  Vicksburg,  Shreve- 
port  &  Texas  Railroad  Company.  No  one  was  permitted  to  sell  out  his  inter- 
est within  six  months  after  the  purchase  without  the  consent  of  a  majority  of 
the  other  joint  owners  or  copartners,  and  after  that  time,  namely,  the  expira- 
tion of  the  six  months,  the  i*ef usal  was  given  to  the  company.  This  agreement 
was  also  signed  about  February  1,  1866,  by  Eobert  Ray,  another  director,  as 
he  has  testified.  Thus  these  directors  became  avowedly  confederates  with 
Gordon  to  purchase  the  property  and  to  purchase  it  for  their  own  benelit. 
Thas  they  took  a  position  in  which  it  .became  their  interest  that  the  property 
should  be  sold  at  a  low  price;  that  there  should  be  as  little  competition  as  pos- 
sible, and  that  no  efforts  should  be  made  to  stay  the  sale,  or  give  any  more 
notice  than  a  formal  compliance  with  the  law  required.  Thus  their  interests 
were  brought  into  direct  antagonism  with  the  interests  of  the  stockholders  and 
bondholders.  Thus  they  combined  to  defeat  the  accomplishment  of  the  ar- 
rangement proposed  by  the  resolution  of  the  directors  of  October  11,  1865. 
It  is  impossible  to  regard  this  combination  as  anything  less  than  a  plain  viola- 
tion of  their  duty,  a  breach  of  the  trust  reposed  in  them,  and,  if  not  an  actual, 
at  least  a  constructive,  fraud. 

§  1638,  An  agent  cannot  lawfully  seek  hie  own  profit  at  the  expense  of  hie 
principaL 

The  plan  proposed  by  this  arrangement,  however,  was  disturbed  unexpect- 
edly by  the  arrival  in  Monroe  of  James  U.  Home,  another  director  of  the  com- 
pany. He  appeared  in  the  latter  part  of  January,  1866,  shortly  before  the  day 
of  sale,  commissioned  by  the  holders  of  a  large  number  of  the  mortgage 
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bonds  (nearly  three  hundred)  to  have  the  railroad  sold  and  purchased  by  a 
trustee  or  trustees,  to  be  selected  by  the  bondholders  and  creditors  of  the  com- 
pany, in  which  class  the  preferred  shareholders  might  be  placed ;  a  new  com- 
pany to  be  formed  of  the  purchasers  upon  a  basis  to  be  previously  agreed  upon 
and  signed  by  the  several  interests,  the  bondholders  to  be  placed  in  the  class  of 
preferred  shareholders,  and  the  other  creditors  and  preferred  shareholders  to 
have  common  stock.  This  plan  proposed  the  extinction  of  common  stock  and 
the  creation  of  a  new  mortgage  for  the  purpose  of  repairing  and  stocking  the 
road.  Home's  commission  was  in  writing.  On  his  way  to  Monroe  he  met 
Gordon  in  New  Orleans,  and  there  learned  for  the  first  time  that  proceedings 
had  been  instituted  to  bring  the  property  to  sale.  Gordon  then  proposed  to 
him  to  unite  his  interests  and  those  of  his  constituents  with  those  of  the  party 
in  Monroe,  namely,  the  party  that  had  combined  to  purchase  the  property. 
Upon  Home's  arrival  at  Monroe  he  had  several  interviews  with  Ludeling,  and 
it  appears  that  he  endeavored  to  procure  a  postponement  of  the  sale,  represent- 
ing that  Gordon  had  consented  to  such  postponement.  To  this  Ludeling  replied 
that  Gordon  had  no  authority  to  make  such  an  oflFer  or  consent.  Considering 
that  Ludeling  was  then  a  party  to,  and  the  active  agent  of,  the  combination 
that  had  been  formed,  this  reply  is  most  remarkable.  It  shows  that  the  con- 
federacy had  then  the  control  of  the  executory  process  and  of  the  sale,  and 
that  the  directors  of  the  company  had  put  themselves  in  the  position  of  both 
sellers  and  buyers  of  the  property  they  hold  in  trust;  for  if  Gordon  had  no 
authority  to  consent  to  the  postponement  of  the  sale,  it  must  have  been  be- 
cause of  his  arrangements  with  the  directors.  But,  passing  this  by,  after  many 
propositions,  Home  was  persuaded  by  Ludeling,  and  without  any  communica- 
tion with  his  constituents,  to  enter  into  an  agreement,  which  was  made  on  the 
2d  of  February,  1866,  one  day  before  the  sale.  The  material  part  of  this  agree- 
ment was  that  Gordon,  Ludeling,  Baker,  Stubbs,  Waddell  and  John  Ray,  of  the 
first  part,  and  Home,  of  the  second  part,  for  himself  and  friends^  should  club 
their  funds  to  buy  the  property  of  the  Vicksburg,  Shreveport  &  Texas  Rail- 
road Company,  advertised  for  sale  on  the  morrow,  in  partnership,  and,  if  the 
property  should  be  bought  by  them,  that  the  party  of  the  first  part  should  own 
two-thirds,  and  the  party  of  the  second  part  should  own  one-third.  The  agree- 
ment reveals  apprehension  that  the  sale  migiit  be  stopped  by  injunction  or  de- 
clared null  and  void.  It  was  signed  "John  T.  Ludeling,  for  himself  and 
friends,"  and  "J.  TJ.  Home,  for  himself  and  friends,"  and  it  is  proved  that 
when  it  was  entered  into  Ludeling  was  informed  of  Home's  mission  and  of  the 
plan  he  was  instructed  to  carry  out. 

§  1639.  A  comhination  to  remove  competition  at  a  pitblic  sale  or  to  induce  an 
age7it  to  sacrifice  the  interests  of  his  pinncipal  is  unlawful. 

It  is  impossible  to  characterize  this  agreement  as  anything  else  than  fraudu- 
lent. Its  obvious  purpose  was  to  remove  competition  at  the  sale.  It  was  a 
flagrant  breach  of  trust  on  the  part  of  Home,  and  it  was  a  fraud  in  Ludeling, 
with  knowledge  of  the  trust  Home  had  undertaken,  to  persuade  him  to  violate 
his  instructions  and  sacrifice  the  interests  of  his  constituents,  himself  becoming 
a  party  to  the  violation. 

Such  were  the  combinations  organized,  and  such  was  the  object  of  the  com- 
binations when  the  day  arrived  on  which  the  sale  had  been  advertised  to  be 
made.  This  large  property  was  about  to  be  sold  for  a  claim  of  $720,  at  a  vil- 
lage remote  from  the  residence  of  the  great  body  of  those  most  interested  in 

it.    It  must  have  been  known  that  notice  of  the  sale  in  all  probability  had  not 
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reached  those  parties.  Their  agent,  sent  to  protect  their  interest,  had  been 
tampered  with  and  overcome.  Not  one  of  the  defendants,  who  were  residents 
at  Monroe  and  directors  of  the  company,  who  had  combined  to  become  pur- 
chasers at  the  sale,  and  not  one  of  those  who  subsequently  united  in  the  pur- 
chase and  became  directors  of  the  new  company,  not  even  Bry  himself,  the 
vice-president,  had  lifted  a  finger  to  sta}'  the  sale,  or,  so  far  as  appears,  had  re- 
quested any  delay,  or  had  made  any  effort  to  prevent  the  probable  sacrifice  of 
the  property ;  and  when  Mr.  Garrett,  a  lawyer  and  resident  stockholder  at 
Monroe,  obtained  an  injunction  against  the  sale,  he  was  bought  off  by  the  pay- 
ment of  $2,500  for  common  stock,  confessedly  not  worth  a  cent,  yet  taken  at 
its  par  value,  and  he  was  required  to  stipulate  that  he  would  take  no  fee  from, 
or  in  any  manner  counsel  or  advise,  either  directly  or  indirectly,  any  person 
who  might  desire  to  attack  the  sale.  This  arrangement  was  negotiated  by 
Baker,  and  the  money  was  paid  by  Ludeling.  We  have  already  noticed  the 
appraisement  made  after  10  o'clock  on  the  morning  of  the  sale  by  two  persons 
appointed  by  Gordon  and  Bry.  Of  its  character  we  propose  to  say  little  more. 
Manifestly  it  had  been  prepared  before  the  appraisers  were  selected.  It  was 
conveniently  low  to  enable  the  associates  to  purchase  for  a  sum  almost  nomi- 
nal, and  one  of  the  appraisers  at  least  was  appointed  by  a  person  who  had 
combmed  with  others  to  become  a  purchaser,  and  who  was,  consequently, dis- 
qualified from  selecting  an  appraiser,  or,  cartainiy,  was  unfit  to  make  such  a 
selection. 

Everything  having  been  thus  prepared,  the  sale  proceeded,  but  the  scheme  of 
the  associates  was  at  first  deranged  by  the  interference  of  other  bidders,  Bran- 
ner  &  Co.,  who  bid  for  the  property  $550,000,  more  than  seven  times  the 
amount  of  the  appraisement,  and  to  whom  it  was  first  struck  off.  Then  ensued 
what  we  must  regard  as  a  most  remarkable  eflFort  to  prevent  an  adjudication  to 
these  bidders  and  an  acceptance  by  the  sheriff  of  their  bid.  Ludeling,  for  him- 
self and  his  associates,  and  acting  as  their  chief  agent,  presented  one  hundred 
and  fifty-four  of  the  mortgage  bonds,  four  of  which  were  Gordon's,  one  Bry's, 
and  most,  if  not  all,  the  remainder  obtained  from  Home,  and  demanded  imme- 
diate payment  of  the  past-due  coupons.  He  had  no  right  to  make  such  a 
demand.  He  knew  the  bonds  had  been  placed  in  Home's  hands  for  other  pur- 
poses. He  knew  that  it  was  a  breach  of  faith  in  Home  to  allow  them  to  be 
thus  used,  and  a  fraud  upon  their  owners  thus  to  use  them.  Stubbs  presented 
seventy-two  coupons  taken  from  other  bonds,  and  also  demanded  immediate 
payment.  And  he  had  no  authority  to  make  such  a  use  of  those  coupons. 
They  had  been  placed  in  his  hands  for  another  purpose,  which  failed,  and  their 
owners  had  directed  them  to  be  returned.  Bry  also  had  one  bond,  and  he  pre- 
sented it  with  its  coupons.  This  one  bond,  with  the  four  of  Gordon,  were  all 
that  there  was  any  authority  to  present.  Yet  the  confederates,  taking  advan- 
tage of  Home's  breach  of  trust,  and  of  Stubbs'  unauthorized  act,  were  enabled 
to  present  the  coupons  of  one  hundred  and  fifty-four  bonds,  and  part  of  the 
coupons  of  thirty-six  other  bonds,  for  immediate  payment.  The  sheriff  joined 
in  the  demand,  and,  because  Branner  &  Co.  were  unable  at  once  to  pay  this 
unauthorized  claim,  he  set  up  the  property  again  immediately  for  sale,  when  it 
was  struck  off,  on  Ludeling's  bid  of  $50,000,  to  the  persons  we  have  named. 
This  was  on  Saturday,  late  in  the  afternoon,  and  on  the  Monday  next  following 
the  sheriff's  deed  was  delivered,  but  the  bidders,  though  receipting  in  part  to 
each  other,  have  still  in  their  hands  the  whole  of  their  bid  except  $468.75,  the 
amount  of  costs  paid  to  the  sheriff. 
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Thus  directors  of  the  company,  owing  daties  to  its  stockholders  and  creditors, 
not  only  combined  to  obtain  the  company's  property  for  themselves  at  a  sacri- 
fice, through  the  formality  of  a  jadicial  sale,  bat  were  active  participants  in 
successful  efforts  to  defeat  a  sale  for  $550,000  in  order  that  they  might  become 
the  purchasers  for  $50,000. 

It  is  impossible  to  sustain  such  a  transaction.  Throughout  it  was  grossly  in- 
equitable. That  the  f)roperty  was  sacrificed  by  means  of  an  unlawful*  and 
widespread  combination  is  abundantly  proved,  and  that  the  directors  who  were 
parties  to  it,  and  who  became  the  purchasers,  were  guilty  of  an  inexcusable 
violation  of  confidence  reposed  in  them  admits  of  no  doubt.  Ludeling,  it  is 
true,  was  not  a  director,  but  he  was  a  leading  member  of  the  combination  and 
its  chief  agent  to  carry  out  its  plans.  He  knew  its  purposes.  He  knew  its 
illegality.  He  had  negotiated  the  surrender  of  Home,,  with  full  knowledge  of 
Homo's  breach  of  trust.  He  assumed  the  control  of  Gordon's  executory  proc- 
ess, and,  as  we  have  noticed,  when  told  that  Gordon  bad  consented  to  stay  the 
sale,  he  declared  that  Gordon  had  no  power  to  do  it.  Indeed,  Ludeling  appears 
to  have  had  complete  possession  of  the  sheriff.  He  drew  up  the  sheriff's  return, 
carefully  stating  in  it  that  all  the  requirements  and  formalities  of  the  law  had 
been  complied  with  in  the  second  offering  as  they  had  been  in  the  first,  and  be 
was,  as  the  evidence  shows,  most  active  in  defeating  an  adjudication  to  Branner 
&  Co.  on  their  large  bid. 

The  connection  of  Stubbs  and  Waddell  with  the  combination  we  have  already 
sufficiently  shown,  and  it  is  not  claimed  that  the  other  defendants,  Crossley  and 
Phillips,  are  anything  more  than  volunteers.  They  have  paid  nothing.  The 
sheriff  adjudicated  the  property  to  them,  and  his  deed  was  made  to  them  in 
common  with  others,  but  it  is  proved  that  their  interest  is  only  nominal,  each 
having  had  one  share  given  to  him.  They  were  introduced  to  enable  the  con- 
federates to  carry  out  their  scheme.  Pincaird,  according  to  his  own  statement, 
was  a  party  to  the  agreement  of  February  2,  1866,  between  Ludeling  and  his 
friends,  and  Home  and  his  friends.  He  was  therefore  one  of  the  parties  to  the 
unlawful  combination. 

The  defendants  can  take  nothing  from  such  a  sale,  thus  made.  Were  we  to 
sustain  it,  we  should  sanction  a  great  moral  and  legal  wrong,  give  encourage- 
ment to  faithlessness  to  trusts,  and  confidence  reposed,  and  countenance  com- 
binations to  wrest  by  the  forms  of  law  from  the  uninformed  and  confiding  their 
just  rights.  No  words  need  be  expended  to  show  that  the  defense  of  the  new 
company,  the  North  Louisiana  &  Texas  Railroad  Company,  must  fall  with  that 
of  the  other  defendants.  The  new  company  was  formed  by  the  purchasers  at 
this  illegal  and  void  sale.  It  was  organized  while  this  suit  was  pending,  and  it 
has  no  other  title  than  that  of  these  purchasers. 

§  1640.  A  judgment  of  homologatimi  under  the  laws  of  Louisiana  is  only 
conclusive  as  to  matters  of  foi^n. 

It  remains  only  to  consider  the  effect  of  the  judgment  in  the  monition  suit 
instituted  by  these  defendants  on  the  21st  day  of  April,  1866.  They  contend 
that  the  judgment  of  homologation  rendered  in  that  suit  conclusively  estab- 
lishes the  validity  of  the  sale  made  to  them,  and  bars  the  present  bill.  Bat  we 
think  such  is  not  the  effect  of  the  judgment.  The  proceeding  to  homologate 
a  sheriff's  sale  is  peculiar  to  Louisiana.  It  is  authorized  by  an  act  of  the  legis- 
lature passed  March  10,  1834.  R  S.,  title  Monition,  §§  2374-2380.  That  act 
authorizes  purchasers  at  a  sheriff's  sale  to  apply  for  a  monition  to  all  persons 
interested  who  can  set  up  any  right,  title  or  claim  to  the  property  described  in 
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consequence  of  any  informality  in  the  order  or  decree  or  judgment  of  the  court 
under  which  the  sale  was  made,  or  any  irregularity  or  illegality  in  the  appoint- 
ment and  advertisement  in  time  or  manner  of  eale^  or  for  any  other  defect 
whatsoever,  to  show  cause  why  the  sale  should  not  be  confirmed  and  homolo- 
gated. If  no  cause  be  shown,  the  judgment  of  confirmation  in  the  case  is  con- 
clusive upon  the  world.  But  conclusive  of  what?  Conclusive  that  there 
have  been  no  fatal  informalities,  or  irregularities,  or  defects;  we  think  of  noth- 
ing more.  The  act  has  relation  to  mistakes  or  omissions  of  the  officers  of  the 
law.  But  there  is  nothing  in  it  which  authorizes  an  inquiry  into  or  an  adjudi- 
cation upon  questions  of  fraud;  nothing  which  concludes  the  question  whether 
the  purchasers  have  obtained  their  title  by  fraud,  or  whether  they  are  trustees 
mala  fide  for  others.  And  such  has  been  the  ruling  of  the  Louisiana  courts. 
In  City  Bank  v.  Walden,  1  La.  Ann.,  46,  the  court  considered  the  effect  and 
scope  of  the  act.  "  It  was  passed,"  they  said,  "  for  the  protection  of  lona  fide 
purchasers  at  judicial  sales  from  litigation  concerning  matters  of  form,  a  non- 
observance  of  which  frequently  exposed  purchasers  to  unreasonable  and  vexar 
tious  suits.  The  difficulty  of  administering  and  preserving  proofs  of  the 
observance  of  formalities  was,  in  the  hands  of  the  unscrupulous,  the  instrument 
of  great  annoyance  and  expense  to  those  who  had  purchased  and  paid  for 
property  exposed  to  sale  under  the  authority  of  our  courts.  We  do  not  under- 
stand the  operation  of  the  act  to  extend  beyond  the  matters  of  form,  nor  that 
it  purports  to  operate  upon  matters  ^ dehors^  the  record."  This  is  manifestly 
the  true  construction  of  the  statute,  and  it  is  quite  consistent  with  the  enact- 
ment that  the  judgment  of  homologation  is  to  be  received  and  considered  as 
"  full  and  conclusive  proof  that  the  sale  was  duly  made  according  to  law,  in 
virtue  of  a  judgment  or  order  legally  and  regularly  pronounced  on  the  inter- 
ests of  the  parties  duly  represented."  Fraud  and  trust  are  entirely  outside  the 
record.  A  sale  may  have  been  conducted  legally  in  all  its  process  and  form?, 
and  yet  the  purchaser  may  have  been  guilty  of  fraud,  or  may  hold  the  property 
a?  a  trustee.  In  this  case  the  complainants  rely  upon  no  irregularity  of  pro- 
ceeding, upon  no  absence  of  form.  The  forms  of  law  were  scrupulously  ob- 
served. But  they  rely  upon  faithlessness  to  trusts  and  common  obligations, 
upon  combinations  against  the  policy  of  the  law  and  fraudulent,  and  upon  con- 
federate and  successful  efforts  to  deprive  them  wrongfully  of  property  in  which 
tbey  had  a  large  interest,  for  the  benefit  of  persons  in  whom  they  had  a  right 
to  place  confidence.    Homologation  is  no  obstacle  to  such  a  claim. 

Judgment  reversed. 

KROPHOLLER  t?.  ST.  VAXTL,  MINNEAPOLIS  &  MANITOBA  RAILWAY  COMPANY. 
(Circuit  Court  for  Minnesota:  1  McCrary,  299-801.    1880.) 

Opinion  by  Nelson,  D.  J. 

Statement  of  Facts. —  The  only  question  raised  by  the  demurrer,  to  be  con- 
sidered in  this  case,  is  whether  the  bill  is  wanting  in  equity.  The  complainant 
makes  no  substantial  charge  of  fraud  against  any  trustee  in  the  deed  to  secure 
the  $15,000,000  issue  of  bonds,  and  his  bill  alleges  no  grievance  which  deter- 
mined the  court  to  overrule  the  demurrers  in  the  cases  of  Strieker  v.  Kennedy 
et  al.y  Messchaert  v.  Kennedy  et  al,  and  Sahlgard  v,  Kennedy  et  al.  Kennedy 
was  never  a  trustee  in  this  trust  deed,  and  his  acts  as  the  agent  of  the  com- 
mittee of  bondholders  of  the  $15,000,000  issue  are  not  subject  to  the  criticism 
made  in  the  other  cases. 
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§  1641.  Greditora  may  fairly  combine  to  purchase  property  at  m-ortgage  sale. 

The  fact  that  Kennedy,  who  is  not  a  trustee  in  this  deed,  as  agent  of  the 
foreign  committee,  entered  into  an  agreement  for  the  sale  of  the  bonds  held  by 
the  committee  with  Smith,  Stephen,  Kittson  and  Hill,  and  consummated  it, 
and  such  agreement  contemplated  the  purchase  of  the  railroad  and  appurte- 
nances, would  not  call  for  the  interference  of  a  court  of  equity.  These  credit- 
ors could  fairly  combine  to  purchase  the  property  of  their  debtor,  and  other 
bondholders  and  creditors  are  not,  by  such  combination,  deprived  of  the  right 
to  bid  at  a  sale  under  the  decree.  The  charges  made  against  the  order  of  the 
court  authorizing  the  receiver  to  issue  debentures  and  complete  the  unbuilt  por- 
tion of  the  road,  and  the  manner  in  which  it  was  built,  and  the  amount  of 
debentures  issued  and  paid  over  for  such  construction,  afford  no  ground  of 
equitable  relief.  The  court,  before  the  decree  was  made,  examined  the  objec- 
tions in  respect  thereto,  and  only  issued  an  amount  of  debentures  equal  to  the 
cost  of  construction  as  clearly  established  by  proof. 

The  charges  against  the  decree  are  not  such  as  in  my  opinion  would  authorize 
a  court  to  disturb  it,  and  the  sale  was  made  under  the  decree,  for  anything  that 
appears  in  the  bill,  fairly  and  for  more  than  the  price  fixed  by  the  court.  That 
the  purchaser  was  authorized  to  pay  all  of  the  bid  except  $50,000  in  the  deben- 
tures issued  by  the  court,  and  in  the  bonds  of  the  $15,000,000  issue  at  the  per- 
centage upon  their  fair  value  equal  to  the  dividend  to  which  they  would  be 
entitled  upon  a  distribution  of  the  proceeds  of  the  sale,  is  not  inequitable. 
Substantially,  such  a  provision  in  a  decree  met  with  the  approval  of  the  United 
States  supreme  court  in  Ketchum  v.  Duncan,  96  U.  S.,  659.  The  bill,  also,  in 
attacking  the  sale,  charges  the  trustees  with  neglect  in  respect  thereto,  amount- 
ing to  fraud.  I  am  not  prepared  to  admit  that  the  allegations  of  the  bill  in 
that  behalf  entitle  the  complainant  to  any  relief. 

In  the  order  confirming  the  sale  the  following  provision  was  inserted :  '^  This 
order  is  made  by  and  upon  the  consent  and  at  the  request  of  the  trustees,  the 
complainants,  and  upon  the  consent  of  the  parties  defendants,  .  .  .  and 
the  right  to  make  any  further  order  is  reserved."  In  view  thereof,  I  think  the 
complainant,  if  entitled  to  any  relief  against  the  sale  and  the  confirmation 
thereof,  should  present  a  petition,  asking  to  be  admitted  a  party  to  the  original 
foreclosure  suit,  and  if  the  court  admits  him,  the  objections  would  then  be  con- 
sidered. He  can  have  such  opportunity  at  the  next  June  term  of  the  court. 
The  demurrer  is  sustained  and  the  bill  dismissed. 

CRAWSHAY  V.  SOUTTER. 
(6  WaUace,  789-741.     1867.) 

Appeals  from  TJ.  S.  Circuit  Court,  District  of  Wisconsin. 

Statement  of  Facts. —  The  La  Crosse  &  Milwaukee  Railroad  Company  made 
a  land-grant  mortgage  to  secure  bondholders.  The  mortgage  was  foreclosed 
and  the  purchasers  formed  a  new  company.  Crawshay  and  Oddie,  bondhold- 
ers, surrendered  their  bonds  and  took  certificates  of  stock.  Yose,  also  a  bond- 
holder, held  bonds  for  $5,000,  and  also  certificates  of  stock  entitling  him  to  a 
corresponding  amount  of  stock  in  the  new  company.  The  court  confirmed 
the  sale,  subject  to  the  payment  of  his  debt. 

Opinion  by  Mr.  Justice  Davis. 

After  a  protracted  litigation,  the  circuit  court  for  the  district  of  Wisconsin, 
at  its  last  September  term,  confirmed  the  sale  made  by  the  marshal  in  what  is 
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known  as  the  land-grant  foreclosare  suit,  brought  by  Soutter  and  Knapp,  sur- 
viving trustees,  against  the  La  Crosse  &  Milwaukee  Eailroad  Company.  These 
appeals  are  brought  here  to  review  that  order  of  confirmation,  and  will  be  con- 
sidered together.  Various  exceptions  were  taken  in  the  court  below,  and  are 
renewed  here,  to  tlie  report  of  the  marshal  of  the  sale  of  the  mortgaged  prem- 
ises, but  it  is  unnecessary  to  notice  them,  as  Crawshay  and  Oddie  are  not  in  a 
condition  to  avail  themselves  of  them;  and  the  rights  of  Yose,  as  owner  of 
bonds  or  certificates,  are  protected  by  the  order  of  confirmation. 

§  1 642.  Bondholders  who  elect  to  abide  by  t/ie  action  of  trustees  as  to  a  scheme 
for  purchasing  the  property  cannot  afterwards  object  to  its  confirmation. 

Crawshay  and  Oddie  were  original  bondholders  under  the  land-grant  mort- 
gage, but,  before  filing  their  exceptions  to  the  report  of  sale,  they  had  sur- 
rendered their  bonds  to  the  trustees,  appointed  under  the  scheme  for  the 
adjustment  of  the  affairs  of  the  La  Crosse  Company;  took  certificates  of  stock, 
and  subsequently  the  bonds  and  stock  of  the  St.  Paul  Company,  as  provided  in 
the  agreement  for  organizing  it.  By  doing  this,  they  elected  to  abide  by  the 
action  of  the  trustees,  and  cannot  now  be  heard  to  interpose  any  objection  to 
the  confirmation  of  the  sale.  Vose  was  one  of  the  trustees  appointed  by  the 
bondholders  of  the  La  Crosse  Company  to  adjust  its  affairs,  and  form  a  new 
company,  but  differences  sprung  up  between  him  and  his  co-trustees,  resulting 
in  their  refusal  to  co-operate  with  him.  It  is  unimportant  to  inquire  whether 
his  co-trustees  were  justified  in  their  treatment  of  him,  because,  before  the 
confirmation  of  the  sale  by  the  court,  the  trust  agreement  was  substantially 
closed.  All  the  bondholders,  except  Vose,  had  exchanged  their  securities  for 
the  bonds  and  stock  of  the  St.  Paul  Company.  Vose,  at  the  time  of  filing  ex- 
ceptions to  the  report  of  the  sale,  was  the  owner  of  five  bonds  of  the  La  Crosse 
Company,  for  which  he  held  the  certificates  of  the  trustees,  entitling  him  to  a 
corresponding  amount  in  bonds  and  stock  of  the  new  company.  It  is  not 
necessary  to  determine  whether,  by  exchanging  his  old  bonds  for  certificates  of 
stock  in  the  new  company,  he  was  not  so  far  committed  to  the  adjustment 
scheme  as  to  prevent  his  withdrawal  from  it;  for  in  any  aspect  of  the  case,  all 
rights  that  he  could  possibly  have  under  the  land-grant  mortgage  were  pro- 
tected by  the  court.  The  order  of  confirmation  was  expressly  made  subject 
to  the  payment  to  him,  by  the  St.  Paul  Company,  of  five  bonds  of  $1,000  each, 
with  all  accrued  and  unpaid  interest,  upon  the  surrender  by  him  of  the  certifi- 
cates of  the  trustees,  and  all  claims  for  dividends. 

He  certainly  could  reasonably  ask  no  more  than  the  payment  of  the  principal 
and  interest  of  his  La  Crosse  bonds  —  if  he  was  unwilling  to  take  the  stock 
and  bonds  of  the  St.  Paul  Company  with  their  unpaid  dividends,  according  to 
the  trust  agreement, —  and  as  the  court  obliged  the  St.  Paul  Company  to  pay 
him  the  full  amount  of  his  La  Crosse  bonds,  it  is  hard  to  see  how  he  is  ag- 
grieved by  the  order  of  confirmation. 

Decree  affirmed. 

DRURY  V.  CROSS. 
(7  Wallace,  299-806.    1868.) 

Appeal  from  U.  S.  Circuit  Court  for  Wisconsin. 

Statement  of  Facts. —  Bailey  &  Co.  furnished  iron  to  lay  the  track  of  the 
Milwaukee  &  Superior  Railroad,  and  held  notes  against  the  company  for  $21,000. 
They  also  held  $42,000  in  mortgage  bonds  as  collateral  security,  and  about 

748 


g§  1648,  1644.  CONVEYANCES  —  RAILROAD  MORTGAGES. 

$280,000  in  bonds  were  deposited  with  Jesap  &  Co.,  but  were  not  to  be  issued 
until  the  above  debt  was  paid  and  twenty-seven  miles  of  road  built.  The.  notes 
were  indorsed  by  four  of  the  directors.  The  company  becoming  insolvent, 
Bailey  &  Co.  sued  the  directors  on  their  indorsement,  and  the  latter  brought 
suit  to  foreclose  the  mortgage  in  order  to  save  themselves  out  of  the  collaterals. 
Pursuant  to  an  arrangement  between  the  directors  and  Cross  &  Co.,  the  latter 
purchased  the  claim  of  Bailey  &  Co.  and  obtained  the  $42,000  and  the  $280,000 
in  bonds,  the  directors  agreeing  to  aid  them  to  acquire  the  whole  property  of  the 
road.  The  foreclosure  decree  was  rendered  on  the  $322,000  bonds,  and  the 
bonds  were  allowed  by  the  master  as  a  lien  on  the  road.  This  transaction  was 
for  the  purpose  of  protecting  the  directors.  The  bonds  were  obtained  by  Cross 
&  Co.  for  a  very  small  sum,  through  a  sale  on  the  Milwaukee  exchange.  Cross 
&  Co.  bought  the  road  and  property  under  the  decree  for  $20,100.  Drury  & 
Page,  judgment  creditors,  filed  this  bill  to  set  the  sale  aside.  The  court  dis- 
missed the  bill  as  to  Cross  &  Co.,  and  the  appeal  was  taken  from  that  decree. 

Opinion  by  Mb.  Justice  Davis. 

The  transaction  which  this  case  discloses  cannot  be  sustained  by  a  court  of 
equity.  The  conduct  of  the  directors  of  this  railroad  corporation  was  very 
discreditable,  and  without  authority  of  law.  It  was  their  duty  to  administer 
the  important  matters  committed  to  their  charge  for  the  mutual  benefit  of  all 
parties  interested,  and  in  securing  an  advantage  to  themselves,  not  common  to 
the  other  creditors,  they  were  guilty  of  a  plain  breach  of  trust.  To  be  relieved 
from  their  indorsement,  they  were  willing  to  sacrifice  the  whole  property  of 
the  road.  Bound  to  execute  the  responsible  duties  intrusted  to  their  manage- 
ment, with  absolute  fidelity  to  both  creditors  and  stockholders,  they,  neverthe- 
less, acted  with  reckless  disregard  of  the  rights  of  creditors  as  meritorious  as 
those  whose  paper  they  had  indorsed.  If  Bailey  &  Co.  had  sold  iron  to  build 
the  road,  so  had  the  Boston  association  sold  locomotives  to  run  it.  It  is  not 
easy  to  see  why  the  corporation  should  exhaust  its  effects  to  pay  one,  and  leave 
the  other  unpaid.  But,  it  is  said,  the  directors,  being  unable  to  pay  both,  had 
the  right  to  choose  between  them. 

§  1 648.  Right  of  a  debtor  to  prefer  a  creditor. 

We  do  not  deny  that  a  debtor  has  a  legal  right  to  prefer  one  creditor  over 
another,  when  the  transaction  is  bona  fide;  but  this  is,  in  no  just  sense,  a  case 
of  preference  between  creditors.  If  the  law  permits  the  debtor,  in  failing  cir- 
cumstances, to  make  choice  of  the  persons  he  will  pay,  it  denies  him  the  right, 
in  doing  it,  to  contrive  that  the  unpreferred  creditor  shall  never  be  paid.  In 
other  words,  the  law  condemns  any  plan  in  the  disposition  of  property  which 
necessarily  accomplishes  a  fraudulent  result. 

§  1644.  Even  a  sale  under  a  mortgage  lien  will  not  carry  a  good  title  as 
against  other  creditors  unless  theforedosure  sale  be  free  from  collusion  or  fraud. 

That  the  plan  adopted  by  the  directors  of  this  railroad  to  dispose  of  its  prop- 
erty to  Cross  &  Co.  was  a  fraudulent  contrivance,  and  necessarily,  if  executed, 
accomplished  a  fraudulent  result,  is  too  plain  for  controversy.  At  the  time  this 
scheme  was  initiated,  there  were  only  five. miles  of  track  laid,  the  company 
hopelessly  insolvent,  and  the  enterprise  abandoned.  In  this  condition  of  things, 
the  directors  were  sued  on  their  indorsement,  and,  as  was  natural,  manifested 
an  anxiety  to  have  the  property  of  the  company  pay  the  debt  for  which  they 
were  liable.  But  Bailey  &  Co.  preferred  not  to  enforce  their  mortgage  lien, 
and  only  consented  to  allow  it  to  be  done,  on  being  indemnified  against  the  risk 
and  expense  of  the  suit.    The  directors,  in  furnishing  them  this  indemnity,  in 
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order  to  procure  the  enforcement  of  the  mortgage  lien  to  the  extent  of  $42,000, 
which  in  their  hands  was  a  just  debt  against  the  company,  were  guilty  of  no 
wrong.  But  the  departure  from  right  conduct,  on  their  part,  commenced  at 
this  point.  Notwithstanding  they  had  the  control  of  the  foreclosure  suit,  they 
were  not  content  to  let  it  proceed  to  decree  and  sale  without  they  were,  in  ad- 
vanoey  relieved  of  personal  responsibility.  Bailey  &  Co.  would  not  release 
them,  and  they  endeavored  to  find  some  person  who  would  purchase  the  Bailey 
claim  with  its  collaterals,  and  discharge  them  from  liability  on  their  notes. 
This  would  have  been  well  enough,  if  the  scheme  had  embraced  only  the 
$42,000  bonds  held  as  collaterals,  which  the  company  justly  owed,  and  the  fore- 
closnre  suit  was  brought  to  enforce.  But  the  scheme  went  much  further;  for 
these  directors,  who  controlled  the  corporation,  in  their  selfish  desire  to  save 
themselves  at  the  expense  of  their  own  reputation  and  the  rights  of  creditors, 
were  willing  to  use  the  means  at  their  command  to  swell  the  indebtedness  of 
the  road  beyond  its  true  amount,  in  order  to  aid  more  effectually  Cross  and  his 
associates  to  acquire  all  the  property  of  the  company. 

If  Cross  &  Co.  had  been  satisfied  with  the  transfer  of  the  $42,000  bonds, 
which  constituted  the  true  indebtedness  against  the  road,  in  the  hands  of  Bailey 
&  Co.,  the  transaction  on  their  part  would  have  been  free  from  censure ;  but 
the  certain  attainment  of  the  object  they  had  in  view  required  more  bonds.  It 
was  very  clear  that  bidders  might  appear,  if  the  road  was  to  be  sold  for  no 
more  than  the  face  of  these  bonds,  while  they  would  be  deterred  from  attend- 
ing a  sale  where  the  sum  to  be  made  was  over  $300,000.  To  bring  the  decree, 
therefore,  up  to  a  point  at  which  competition  would  be  silenced,  it  became  nec- 
essary to  use  the  bonds  in  the  hands  of  Jesup  &  Co.  Two  hundred  and  eighty 
thousand  dollars  in  the  bonds  of  an  insolvent  corporation  — constituting  no  in- 
debtedness against  it  —  are  thrust,  unasked,  into  the  hands  of  creditors,  for  the 
ostensible  purpose  of  furnishing  them  additional  security,  when,  at  the  timcy  they 
were  negotiating  a  sale  of  the  debt  to  be  secured  for  $7,000  less  than  its  face. 
But  the  transfer  to  Bailey  &  Co.  was  a  mere  pretense.  To  preserve  a  semblance 
of  fairness  in  the  business,  the  bonds  had  to  come  through  Bailey  &  Co.,  but  the 
real  purpose  was  not  to  help  them,  but  to  aid  Cross  and  his  associates  to  absorb 
the  whole  road  —  and  this  these  directors  were  willing  to  do  —  when  the  debt 
they  were  struggling  to  escape  could  be  paid  for  $13,380.20,  and  the  very  iron 
in  the  road-bed,  for  which  the  debt  was  incurred,  was  worth  over  $20,000. 

It  is  claimed  that  the  sale  at  the  Milwaukee  exchange,  assented  to  by  the 
corporation,  conferred  rights  on  the  purchasers  of  the  bonds  which  cannot  be 
successfully  attacked ;  but  this  claim  is  based  on  the  idea  that  the  sale  was  for 
an  honest  purpose,  when,  in  fact,  it  was  only  part  of  a  previously  concerted 
plan  to  accomplish  a  fraudulent  purpose.  The  ceremony  of  this  sale  was  a 
cheap  way  of  showing  honesty  and  fairness,  for  it  was  very  evident  that  an 
advertisement  to  sell  a  large  amount  of  the  bonds  (having  no  market  value)  of 
an  insolvent  and  abandoned  railroad  corporation  would  never  attract  the  atten- 
tion of  capitalists. 

The  scheme  to  acquire  the  property  of  this  corporation  was,  in  its  inception, 
fraudulent,  and  every  step  in  the  progress  of  its  execution  was  necessarily 
stamped  with  the  same  character.  There  is  nothing  in  this  record  to  mitigate 
the  conduct  of  the  defendants  who  purchased  the  Milwaukee  &  Superior  Rail- 
road. They  knew  the  road  was  abandoned,  the  company  insolvent,  the  com- 
plainants unpaid  for  property  then  in  the  possession  of  the  corporation,  and 
yet  they  combine  with  timid  and  unfaithful  trustees  to  get  not  only  thiSy  but 
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all  the  property  of  the  corporation,  and  adopted  a  plan  to  carry  out  their 
project,  which  resulted  in  raising  the  decree  to  an  extent  that  would  necessa- 
rily prevent  all  fair  competition.  The  fruits  of  such  an  adventure  cannot  be 
enjoyed  by  the  parties  concerned  in  it.  There  are  other  features  in  this  case 
which  provoke  comments,  but  we  forbear  to  make  them. 

§  1 646.  purchasera  at  such  sale,  being  owners  of  the  mortgage  lien^  will 

he  held  liable  as  trustees  to  other  creditors  for  the  full  value  of  the  property^  less 
the  amount  actually  due  on  said  claim. 

Cross,  Luddington  and  Scott  purchased  the  entire  railroad,  locomotives,  cars 
and  franchises  of  the  company,  for  about  $20,000.  Subsequent  to  the  sale, 
they  stripped  the  road-bed  of  iron,  ties,  spikes  and  chairs,  which,  with  the  loco- 
motives, cars  and  fencing,  they  sold  to  various  parties,  and  realized  from  the 
sales  a  large  sum  of  money;  but  how  much,  the  evidence  is  so  singularly  loose 
that  we  are  unable  to  tell.  On  account  of  the  want  of  certainty  on  this  point, 
the  case  will  have  to  be  sent  back  and  referred  to  a  master  to  take  proofs,  who 
will  also  ascertain  and  report  the  value  (if  there  be  any)  of  the  franchises  of 
the  company,  which  Cross  &  Co.  still  retain.  Cross,  Luddington  and  Scott 
must  be  held  liable  as  trustees  to  the  complainants  for  the  full  value  of  the 
property  they  purchased  on  the  sale  of  the  road,  after  deducting  the  amount 
due  at  the  day  of  sale  on  the  Bailey  judgments  against  the  directors,  which 
amount  they  will  be  allowed  to  retain.  They  must  also  be  charged  with  inter- 
est on  the  balance  found  due  the  complainants,  from  the  day  of  the  sale  to  the 
day  of  the  final  decree  in  this  suit.  The  decree  of  the  circuit  court  is  reversed 
and  the  cause  remanded,  with  directions  to  proceed  in  conformity  with  this 
opinion. 

JAMES  r.  RAILROAD  COMPANY. 
(6  Wallace,  751^-756.    1867.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Wisconsin. 

Opinion  by  Mr.  Justice  Nelson. 

Statement  of  Facts. —  The  bill  before  us  is  a  creditor's  bill,  filed  by  four 
different  judgment  creditors,  against  the  defendants,  to  set  aside  as  fraudulent 
and  void  against  creditors  the  sale  under  a  mortgage  made  to  Barnes,  the  21st 
of  June,  1858,  for  $2,000,000,  by  the  La  Crosse  &  Milwaukee  Railroad  Com- 
pany, which  sale  took  place  on  the  21st  of  May,  1859,  and  under  which  the 
defendants'  company  was  organized;  and  that  the  company  be  perpetually- 
enjoined  and  restrained  from  exercising  any  control  over  the  property  or  fran- 
chises mentioned  in  said  mortgage,  or  from  interfering  in  any  manner  with 
the  road  or  its  franchises;  and,  further,  that  the  said  company  be  decreed  to 
take  nothing  under  the  sale,  and  that  the  property  and  franchises  of  the  La 
Crosse  &  Milwaukee  Company  may  be  sold  and  applied,  after  discharging  all 
prior  liens,  to  the  satisfaction  of  the  judgments  of  the  complainants. 

The  complainants  consist  of  the  firm  of  F.  P.  James  &  Co.,  who  are  the 
owners  of  a  judgment  against  the  La  Crosse  &  Milwaukee  Company  for 
$26,353.51,  recovered  in  the  district  court  of  the  United  States  for  the  district 
of  Wisconsin,  on  the  5th  of  October,  1858,  in  favor  of  Edwin  C.  Litchfield, 
and  which  came  to  the  complainants  by  assignment.  Nathaniel  S.  Bouton, 
who  recovered  in  the  same  court  a  judgment  against  the  same  company  for' 
$7,937.37,  on  the  5th  of  April,  1859,  and  which  judgment  came  to  the  firm  of 
F.  P.  James  &  Co.  by  assignment;  Philip  S.  Justice  and  others,  who  recovered 
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a  judgment  in  the  circuit  court  of  Milwaukee  county  against  the  same  com- 
pany for  $235.33,  and  E.  Bradford  Greenleaf,  a  judgment  in  the  same  court 
against  the  same  company  for  $840.06.  These  judgments  were  liens  on  the 
La  Crosse  &  Milwaukee  Railroad,  subsequent  to  the  mortgage  to  Barnes,  already 
referred  to,  which,  with  the  sale  under  it,  is  sought  to  be  set  aside  as  fraudulent 
and  void  against  creditors. 

The  mortgage  was  given  to  secure  the  payment  of  an  issue  of  bonds  for 
$2,000,000,  on  the  21st  of  June,  1858,  and  which  were  issued  accordingly  by 
the  president  and  secretary,  and  were  made  payable  in  thirty  years.  One 
thousand  bonds  of  $1,000  each,  fourteen  hundred  of  $500  each,  and  three 
thousand  of  $100  each,  interest  at  seven  per  cent.,  payable  semi-annually  on  the 
Ist  day  of  January  and  July  in  each  year,  with  coupons  attached.  The  sale 
under  the  mortgage  took  place  on  default  of  the  payment  of  the  first  instal- 
ment of  interest,  six  months  after  it  was  executed.  Barnes,  the  mortgagee, 
acted  as  auctioneer,  and  bid  off  the  property  himself,  as  trustee  for  the  bond- 
holders, who  soon  after  organized  the  Milwaukee  &  Minnesota  Railroad  Comi- 
pany,  one  of  the  defendants  in  this  suit.  As  appears  from  the  proofs  at  the 
time  of  this  sale,  there  had  not  been  $200,000  advanced  on  the  entire  issue  of 
the  two  millions  of  bonds;  indeed,  the  actual  amount  is  but  little  over  $150,000. 
Five  hundred  and  fifty  thousand  dollars  of  the  bonds  do  not  appear  to  have 
been  negotiated  at  all,  which  were  held  in  trust  and  never  used,  and  $103,000 
had  been  returned  and  canceled,  making  in  the  aggregate  $653,000.  Four 
hundred  thousand  were  given  to  Chamberlain  to  secure  a  note  of  the  company 
for  $20,000,  which  he  sold  at  auction,  and  which  were  bid  in,  principally  by  the 
directors,  at  five  cents  on  the  dollar.  Three  hundred  and  ten  thousand  dollars 
of  the  bonds  were  given  to  secure  a  loan  of  $15,500,  and  which  came  into  the 
hands  of  the  same  persons,  or  their  friends,  for  about  five  cents  on  the  dollar. 

It  is  charged  in  the  bill,  and  the  proofs  are  very  strong  in  support  of  it,  that 
this  note  to  Chamberlain  for  $20,000,  and  the  loan  of  $15,500  to  secure  the 
payment  of  which  these  bonds  were  given  —  $400,000  in  amount  for  the  first 
sum,  and  $310,000  for  the  second  —  were  made  by  the  company  for  the  pur- 
pose and  with  the  intention  of  obtaining  a  division  of  them  among  the  di- 
rectors at  merely  nominal  prices.  It  is  very  fully  established  that  this  was,  in 
point  of  fact,  the  result  of  the  two  transactions. 

§  1646.  Fraxid  in  fact.  A  false  notice  of  sale — that  there  was  a  large 
amount  of  bonds  outstanding  and  a  considerable  sum  due  for  interest  —  vitiates 
the  sale. 

We  have  looked  with  some  care  into  the  proofs  and  into  the  brief  of  the 
learned  counsel  for  the  defendants,  to  ascertain  the  portion  or  amount  of  these 
bonds,  or  of  the  stock  of  the  Milwaukee  &  Minnesota  Company,  into  which 
some  of  them  were  converted,  that  are  now  in  the  hands  of  bona  fde  holders, 
and  we  find  no  evideijcc  in  the  record  tending  to  show  any  amount  beyond  the 
sura  already  mentioned,  less  than  $200,000.  These  were  the  only  outstanding 
bonds  existing  at  the  time  of  the  foreclosure  and  sale  for  which  value  had  been 
paid ;  the  remainder  of  the  two  millions  of  dollars  were  either  in  the  hands  of 
the  directors  or  under  their  control,  and  not  negotiated,  or  they  were  in  their 
hands  under  the  fraudulent  arrangements  we  have  already  stated,  at  nominal 
prices.  Nor  do  we  find  that  the  present  holders  of  the  bonds  or  stock  of  the 
company  are  in  any  better  or  more  favorable  condition  than  those  who  organ- 
ized the  defendants.  The  notice  of  sale  set  forth  that  the  mortgage  debt  was 
two  millions  of  dollars,  and  that  $70,000  of  interest  were  due. 
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It  needs  no  authorities  to  show  that  such  a  sale  cannot  be  upheld  without 
sanctioning  the  grossest  fraud  and  injustice  to  the  La  Crosse  &  Milwaukee 
Company,  the  mortgagee,  and  its  creditors.  This  deceptive  notice  was  calcu- 
lated to  destroy  all  competition  among  the  bidders,  and,  indeed,  to  exclude 
from  the  purchase  every  one,  except  those  engaged  in  the  perpetration  of  the 
fraud.  The  sale,  therefore,  must  be  set  aside,  and  the  Milwaukee  &  Minne- 
sota Company  be  perpetually  enjoined  from  setting  up  any  right  or  title  under 
it  —  the  mortgage  to  remain  as  security  for  the  bonds  in  the  hands  of  boiuijide 
holders  for  value,  and  that  the  judgment  creditors,  the  complainants,  be  at 
liberty  to  enforce  their  judgments  against  the  defendants  therein,  subject  to  all 
prior  liens  or  incumbrances. 

Mb.  Justice  Miller  dissented. 

BARNES  V.  CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILROAD  COMPANY. 
(Circuit  Court  for  Wiaconain:  8  BisseU,  514-522.     1879.) 

Opinion  by  Dkummond,  J. 

Statement  of  Facts. —  This  is  a  bill  filed  by  the  plaintiff  to  foreclose  two 
mortgages  executed  to  him  as  trustee,  one  in  June,  the  other  in  August,  1858, 
by  the  La  Crosse  &  Milwaukee  Eailroad  Companj^  as  still  subsisting  mortgages 
upon  the  property  conveyed  to  secure  the  bonds  issued  under  them;  one  mort- 
gage was  a  supplement  to  the  other.  Prior  to  the  date  of  these  mortgages,  the 
railroad  consisted  of  two  divisions,  called  the  eastern  and  western  divisions, 
and  there  were  incumbrances  upon  the  various  parts  of  the  railroad,  consisting 
of  mortgages,  or  deeds  of  trust,  as  well  as  of  judgments,  so  that,  at  the  time 
the  mortgages  were  executed -to  the  plaintiff,  there  were  prior  incumbrances 
upon  both  divisions.  This  was  a  mortgage  upon  the  whole  railroad  from  Mil- 
waukee to  La  Crosse,  as  one  entire  road,  subject  of  course  to  the  prior  incum- 
brances. 

Under  an  act  of  the  legislature  of  this  state,  the  plaintiff  foreclosed  the 
mortgage  (we  can  speak  of  it  as  one  mortgage,  because  the  supplemental  mort- 
gage was  made  simply  in  connection  with  the  first  mortgage).  The  act  of 
February  8,  1859  (Laws  of  Wis.,  1859,  ch.  10,  sec.  1),  provided  that,  in  case  of 
the  sale  of  a  railroad  in  this  state,  by  virtue  of  or  on  foreclosure  of  any  trust 
deed  or  mortgage,  the  trustee  might  himself  bid  a  certain  percentage  on  the 
property,  and  become  the  purchaser.  This,  of  course,  was  contrary  to  the 
general  rule  of  law,  which  forbids  a  trustee,  except  under  special  circumstances, 
from  becoming  the  purchaser  under  a  sale  made  by  himself.  But  the  second 
section  of  the  law  provides  that ''  the  estate  and  title  of  any  trustee  named  ia 
such  trust  deed  or  mortgage,  acquired  by  purchase  at  such  sale,  shall  be  held 
in  trust  for  the  holders  of  such  outstanding  bonds  or  obligations,  in  the  same 
manner  as  if  they  had  become  the  purchasers,  in  proportion  to  the  amount  of 
such  bonds  or  obligations  severally  held  by  them." 

The  sale  was  made  by  the  trustee  under  the  authority  of  this  act,  the  effect 
of  which  was  that  it  operated  only  as  a  foreclosure  of  the  equity  of  the  La 
Crosse  &  Milwaukee  E.  R  Company,  and  paid  pro  ianto^  on  the  debt  due  to 
the  bondholders,  the  amount  of  the  bid  which  was  made  by  the  trustee,  and, 
instead  of  holding  a  title  subject  to  the  equity  of  redemption,  he  became  the 
owner,  and  had  an  absolute  title  to  the  property,  but  still  as  a  representative 
of  the  bondholders.     The  case  turns  upon  the  validity  of  this  sale  made  by  the 
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trustee,  and  upon  the  eflfect  to  be  given  to  it  upon  the  allegations  in  the  plead- 
ings. After  the  sale  was  made  and  the  property  bought  in  by  the  trustee,  he 
and  the  bondholders  availed  themselves  of  another  statute  (R  S.  of  Wis.,  ch.  87, 
sea  1828,  par.  10)  of  this  state,  which  authorized  the  purchasers  at  a  railroad 
sale  to  organize  a  new  company,  and  gave  them  the  right  to  construct  and 
operate  a  railroad,  thus  creating  an  entirely  new  organization,  springing  out  of 
the  old  one,  and  the  result  of  the  sale  that  was  made.  Accordingly,  the  trustee 
and  the  bondholders  under  the  trust  deed  of  1858,  availing  themselves  of  this 
act  of  the  legislature,  proceeded  to  organize  themselves  into  a  new  company, 
known  as  the  "  Milwaukee  fz  Minnesota  Bailroad  Company,"  and  formed  a 
new  organization,  and  as  such  operated  some  portions  of  the  road,  and  it  was 
treated  by  all  parties  and  by  the  courts,  including  the  supreme  court  of  the 
United  States  as  a  duly  organized  company,  clothed  with  all  the  rights,  fran- 
chises and  privileges  of  a  railroad  corporation  under  the  laws  of  the  state  of 
"Wisconsin. 

Some  time  after  this  took  place,  certain  creditors  of  the  La  Crosse  Company, 
obtaining  judgments  after  the  date  of  the  mortgage  of  1858,  filed  a  bill  in  the 
circuit  court  of  the  United  States,  for  the  district  of  Wisconsin,  alleging  that 
the  sale  made  by  the  trustee  under  the  act  of  the  legislature  of  1859  was 
fraudulent  and  void  as  against  them.  A  decree  dismissing  the  bill  was  rendered 
by  the  circuit  court,  and  an  appeal  taken  to  the  supreme  court  of  the  United 
States,  where  the  decree  of  the  lower  court  was  reversed,  and  the  sale  made  by 
the  trustee  was  adjudged  fraudulent  and  void,  and  the  case  remanded  to  the 
circuit  court,  with  instructions  to  enter  a  decree  in  the  case  in  conformity  with 
the  opinion  of  that  court.  A  decree  was  accordingly  entered  declaring  the  sale 
fraudulent  and  void  as  against  the  judgment  creditors;  and  also  declaring,  at 
the  same  time,  in  conformity  with  the  opinion  of  the  supreme  court,  that  the 
mortgage  was  to  remain  as  a  valid  security  for  the  benefit  of  those  who  were 
bona  Jide  holders  of  bonds  under  the  mortgage,  the  amount  being  less  than 
$200,000,  although  the  amount  claimed  as  due,  and  for  which  the  property  was 
sold  by  the  trustee,  was  a  much  larger  sum. 

The  supreme  court  found  that  a  large  number  of  the  bonds  were  fraudulent 
and  void,  and  for  that  reason  set  aside  the  sale.  James  v.  Railroad  Co.,  6  Wall., 
752  (§  1646,  supra).  It  is  because  the  supreme  court  rendered  this  decree,  set- 
ting aside  the  sale,  that  the  bill  has  been  filed  by  the  trustee  in  this  case,  alleging 
that  the  mortgage  is  in  full  force,  and  that  he  has  a  right  to  come  in  and  ask 
for  a  foreclosure  of  it,  and  to  redeem  from  any  prior  liens  that  may  exist 
against  the  property  mortgaged,  after  proper  deductions  are  made  in  consequence 
of  the  rents  and  profits  which  have  been  received  by  the  parties  who  hold 
the  property,  from  the  operation  of  the  road  and  otherwise.  As  I  have  said, 
the  Milwaukee  &  Minnesota  Company,  operating  portions  of  road,  was  treated 
as  a  corporation,  with  all  its  franchises  and  privileges,  and  in  the  proceed- 
ings which  took  place  afterwards  for  the  purpose  of  foreclosing  incumbrances 
upon  the  property,  prior  to  the  date  of  the  plaintiff's  mortgage,  the  Minnesota 
Company  was  considered  as  representing  the  plaintiff  and  the  bondholders  under 
the  mortgage  of  1858,  and  was  made  a  party  to  all  the  proceedings  which  sub- 
sequently took  place,  how  numerous  soever  they  were,  where  it  was  necessary 
that  a  subsequent  incumbrancer  should  be  made  a  party. 

The  Minnesota  Company  being  thus  treated,  and  regarding  itself  as  clothed 
with  all  the  muniments  and  privileges  arising  from  this  sale,  was  called  upon  at 
one  time  to  pay  a  large  sum  of  money,  in  order  to  redeem  the  property  from 
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an  incambrance  which  was  npon  it,  and,  under  the  order  of  the  court,  paid  over 
$4:00,000.  This  was  done  before  the  decree  of  the  supreme  court  declaring  the 
sale  fraudulent  and  void.  After  the  decision  of  the  supreme  court,  in  James  v. 
Railroad  Co.,  aupray  the  Minnesota  Company  filed  a  bill  for  the  purpose  of  hav- 
ing the  money  which  had  thus  been  paid  restored  to  it,  on  the  ground  that  as  a 
company  it  was  destroyed  by  the  decree  of  the  supreme  court,  and  that  the 
money  had  been  paid  through  mistake,  and  therefore  it  was  entitled  to  recover 
it  back.  A  demurrer  was  put  in  to  the  bill  filed  in  the  circuit  court  of  the 
United  States,  and  the  demurrer  was  sustained  and  the  case  taken  to  the  supreme 
court,  and  the  decree  of  the  lower  court  was  affirmed,  the  supreme  court  hold- 
ing that  the  Minnesota  Company  could  not  recover  the  money  back.  Bailroad 
Co.  V.  Soutter,  13  Wall.,  517.  It  is  mainly  in  consequence  of  these  supposed  to 
be  conflicting  opinions  of  the  supreme  court  of  the  United  States,  that  the  con- 
troversy arises  in  this  case.  It  is  claimed,  on  the  part  of  the  plaintiff,  that 
the  sale  made  by  the  trustee  was  an  absolute  nullity  as  to  all  the  world  —  that 
it  was  the  execution  of  a  power  in  a  way  not  authorized  by  the  mortgage,  and 
therefore  was  absolutely  void,  being  in  violation  of  the  constitution  of  the 
United  States,  as  the  law  of  1859,  passed  by  the  legislature  of  this  state,  im> 
paired  the  obligation  of  the  contract.  It  is,  perhaps,  not  necessary,  in  the  view 
which  the  court  takes  of  the  case,  to  decide  this  last  question. 

I  have  said  that  the  only  effect  of  the  sale  was  to  foreclose  the  equity  of  re- 
demption of  the  La  Crosse  &  Milwaukee  Railroad  Company,  and  to  psLj  pro 
tanto  the  amount  of  the  debt  owing  by  that  company  to  the  extent  of  the  bid 
made  by  the  trustee.  The  trustee  and  the  bondholders  had  the  property  which 
was  covered  by  the  mortgage.  The  sale  had  no  other  effect  than  that  indi- 
cated. They  were  left  with  an  absolute  title  to  the  property,  instead  of  having 
a  title  subject  to  the  equity  of  redemption.  And  it  is  to  be  observed  that  the 
La  Crosse  Company  has  never  made  any  complaint  whatever  in  regard  to  the 
sale.  No  objection  has  been  interposed  by  it,  so  far  as  we  know,  during 
the  twenty  years  since  the  sale,  and  nothing  shows  in  any  way  dissatisfaction 
on  the  part  of  the  La  Crosse  Company  to  the  mode  of  foreclosing  the  mort- 
gage, but  it  seems  to  have  acquiesced  in  the  proceeding.  These  being  allega- 
tions that  appear  m  the  bill,  the  defendants  come  in  and  allege  by  ])lea  that, 
upon  the  sale  which  was  made,  the  reorganization  of  the  Minnesota  Company 
took  place,  and  that  the  bondholders  —  all  the  bondholders  —  under  the  mort- 
gage relinquished  their  bonds,  as  they  were  authorized  to  do  by  statute,  and 
took  stock  of  the  Minnesota  Company  in  their  place,  and  so  that,  whatever 
view  may  be  taken  of  the  effect  of  the  sale  under  some  aspects,  it  was  only 
invalid  as  against  the  judgment  creditors  who  filed  that  bill;  that  it  stood  for 
all  other  purposes,  and  that  it  was  entirely  competent  for  the  trustee  and  the 
bondholders,  both  agreeing  to  it,  to  convert  the  bonds  into  the  stock  of  the 
Minnesota  Company ;  that  no  one  has  a  right  to  complain,  not  even  the  trustee; 
and  consequently  that  the  Minnesota  Company  was  the  proper  representative 
of  the  trustee  and  the  bondholders  in  the  litigation  which  took  place  in  so 
many  forms  afterwards;  and  we  think  that  is  a  sound  position,  if  the  facts  are 
as  stated. 

If  true,  however  irregularly  the  sale  may  have  been  made  by  the  trustee, 
however  fraudulent  it  may  have  been  as  against  the  judgment  creditors  who 
filed  the  bill,  still,  if  the  bondholders  have  voluntarily  converted  their  bonds 
into  stock,  it  is  not  competent  for  the  trustee  to  file  this  bill.  The  supreme 
court  of  the  United  States  declared  in  its  opinion,  James  v.  Railroad  Co.  (and 
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the  decree  of  this  coart  conformed  to  that  opinion),  that  the  mortgage  stood  as 
a  valid  surety  for  the  benefit  of  the  bona  fide  bondholders;  and  therefore  I 
think  that  neither  the  act  of  the  legislature  nor  of  the  trustee,  nor  the  conver- 
sion of  their  bonds  into  stock  by  a  majority  of  the  bondholders,  nor  the  fact 
that  the  trustee  transferred  all  his  interest  to  the  Minnesota  Company,  impaired 
the  validity  of  the  bonds  which  were  held  by  other  parties  who  did  not  assent 
(if  any  did  not  assent)  to  this  purchase,  and  who  did  not  convert  their  bonds 
into  stock.  But  it  is  to  be  ol)served  the  plea  alleges  that  they  all  did  convert 
their  bonds  into  stock,  and  so  we  hold  that,  if  that  be  true,  it  is  a  valid  answer 
to  this  bill,  for  the  reasons  already  stated. 

§  1647.  Where  judgment  creditors  succeed  in  setting  aside  a  foreclosure  saU 
and  suhjectihg  the  mortgaged  property  to  their  judgments^  such  decree  invalidates 
the  foreclosure  only  as  to  such  creditors. 

And  we  hold  that  the  action  of  the  supremo  court  and  of  the  circuit  court 
for  the  district  of  Wisconsin,  in  setting  aside  the  sale  by  the  trustee,  had  no 
other  effect  than  to  render  it  invalid  as  against  the  judgment  creditors,  and  con- 
sequently, if  the  bondholders  all  came  in  and  converted  their  bonds  into  stock, 
that  put  an  end  to  the  mortgage.  That  seems  to  be  the  opinion  of  the 
supreme  court  of  the  United  States  in  the  case  of  Railroad  Co.  v.  Soutter, 
supra.  The  ground  taken  in  the  argument  of  that  case  by  the  counsel  was,  that 
the  opinion  of  the  supreme  court,  and  the  decree  of  the  circuit  court  following 
it,  rendered  the  whole  sale  absolutely  inoperative  as  to  all  persons,  and  that 
the  Minnesota  Company  had  acquired  no  right,  title  or  interest  by  virtue  of 
what  had  taken  place.  The  court  said  that  "the  complainants  (the  Minne- 
sota Company)  are  wrong  in  asserting  that  the  property  was  not  theirs  (under 
the  sale).  It  was  theirs.  Their  purchase  was  declared  (in  James  v.  Railroad 
Co.)  void  only  as  against  the  creditors  of  the  La  Crosse  &  Milwaukee  Rail- 
road Company.  In  other  words,  it  was  only  voidable,  not  absolutely  void. 
By  satisfying  these  creditors  they  could  have  kept  the  property,  and  their  title 
would  have  been  good  as  against  all  the  world.  The  property  was  theirs;  but 
by  reason  of  the  fraudulent  sale,  it  was  subject  to  the  incumbrance  of  the 
debts  of  the  La  Crosse  Company.  This  was  the  legal  effect  of  the  decree  de- 
claring their  title  void.  Therefore,  they  were,  in  fact,  paying  off  an  incum- 
brance on  their  own  property,  when  they  paid  into  court  the  money  which 
they  are  now  seeking  to  recover  back.  They  are  wrong  also  in  asserting  that 
they  made  the  payment  under  a  mistake  of  fact.  If  it  was  made  under  any 
mistake  at  all,  it  was  clearly  a  mistake  of  law." 

So  that  there  is  an  opinion  of  the  supreme  court  of  the  United  States,  de- 
claring what  was  the  legal  effect  of  the  sale,  which  that  court  declared  to  be 
inoperative  and  void  in  the  6th  of  "Wallace.  We  shall,  therefore,  without 
going  further  into  the  case,  hold  that  the  first  plea  is  a  valid  plea  to  this  bill. 
But  we  do  not,  in  so  holding,  intend  to  foreclose  the  rights  of  any  of  the  bond- 
holders, either  those  who  did  not  surrender  their  bonds  and  take  stock,  or 
those  who  did  surrender  their  bonds  and  take  stock,  under  the  plan  to  organize 
the  Milwaukee  &  Minnesota  Railroad  Company.  Of  course  it  is  a  question  of 
fact,  whether  or  not  they  did  surrender  their  bonds  and  take  stock.  And  we 
think,  as  stated  before,  that  those  who  did  not  surrender  their  bonds  and  take 
stock,  if  there  are  any  such,  were  not  bound  by  what  occurred,  and  that  this 
mortgage  is  valid  as  to  all  such  bondholders. 

Dteb,  J.,  concurring. 
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JACKSON  V.  LUDELINa  —  VICKSBURG,  SHBEVEPOHT  &  TEXAS  RAILROAD  COM- 
PANY v.  JACKSON. 

(9  Otto,  613-589.    1878.) 

Appeals  from  U.  S.  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Mb.  Justice  Bbadley. 

Statement  of  Facts. —  This  case,  like  Parsons  v.  Jackson,  99  IT.  S.,  434, 
arises  out  of  the  supplementary  proceedings  which  took  place  in  the  case  of  Jack- 
son et  ale.  v.  The  Vicksburg,  Shreveport  &  Texas  Railroad  Co.  (reported  as 
Jackson  v.  Ludeling,  in  21  Wall.,  616;  §§  1636-40,  Bupra\  after  our  decision 
therein.  In  pursuance  of  the  mandate  in  that  case,  the  circuit  court  for  tho 
district  of  Louisiana  made  a  further  decree  on  the  22d  day  of  March,  1875, 
containing,  amongst  other  things,  the  following  directions,  that  is  to  say: 

''  2.  It  is  further  adjudged  and  decreed  that  the  writ  of  injunction  directed 
by  the  decree  issue  to  the  parties  to  the  deed  of  the  5th  of  February,  1866, 
executed  to  John  T.  Ludeling  and  his  associates,  and  to  all  of  the  defendants 
in  this  cause,  according  to  the  directions  of  said  mandate,  and  that  they  be  re- 
quired to  cancel  the  said  deed,  and  deliver  the  same  as  canceled  to  the  master 
of  this  court  hereinafter  named. 

"3.  It  is  ordered  that  F.  A.  Woolfley  bo  appointed  special  master  to  receive 
the  said  deed  as  canceled ;  to  take  the  proofs  of  the  bonds  bona  M^  issued, 
etc.;  that  he  take  an  account  of  the  property  embraced  in  the  mortgage  de- 
scribed in  the  bill  executed  to  John  Bay  or  bearer,  which  was  not  sold  or  dis- 
posed of  prior  to  23d  December,  1865,  and  render  the  account  between  the 
plaintiffs  and  defendants  provided  for  in  the  decree  aforesaid.  He  will  give 
notice  to  the  holders  of  bonds,  etc.  He  will  give  notice  to  the  defendants,  or 
their  solicitor,  of  his  taking  the  account,  and  for  all  purposes  of  his  duties 
under  this  order  he  may  refer  to  the  testimony  on  file  in  tlie  cause,  and  shall 
also  report  upon  the  sale  of  the  property  and  the  best  mode  of  effecting  it,  so 
as  to  promote  the  interests  of  all  concerned  under  the  decree.  He  is  author- 
ized to  make  special  reports  from  time  to  time  to  the  court,  and  to  ask  for 
instructions. 

"4.  It  is  further  ordered  that  John  W.  Greene  be  appointed  receiver  under 
the  decree  to  collect,  receive  and  hold  possession  of  all  of  the  estate,  property 
and  effects  described  in  the  mortgage  aforesaid,  executed  to  John  Kay  or  bearer, 
by  the  Yicksburg,  Shreveport  &  Texas  Eailroad  Company,  not  sold  or  disposed 
of  prior  to  the  23d  of  December,  1865,  and  to  hold  the  same  subject  to  the 
orders  of  this  court." 

To  understand  the  questions  that  are  raised  on  the  present  appeal,  it  is  neces- 
sary briefly  to  rehearse  the  history  of  the  case.  The  Yicksburg,  Shreveport  & 
Texas  Bailroad  Company,  on  the  1st  day  of  September,  1857,  by  an  authentic 
act  of  mortgage,  did  grant  to  John  Bay  a  first  mortgage  lien  and  privilege 
upon  its  entire  railroad  from  the  Mississippi  river,  opposite  Yicksburg,  by  way 
of  Monroe  and  Shreveport,  to  the  boundary  line  of  Louisiana  and  Texas,  a  dis- 
tance of  one  hundred  and  ninety  miles,  more  or  less,  including  right  of  way, 
lands,  property  and  franchises  of  every  description,  with  all  its  rolling  stock, 
machinery  and  effects,  including  also  a  land  grant  of  over  four  hundred  and 
twenty  thousand  acres  —  to  secure  the  payment  of  a  contemplated  issue  of  two 
thousand  bonds  of  $1,000  each.  A  considerable  portion  of  these  bonds  were 
issued ;  but  the  disturbances  arising  from  the  late  civil  war  resulted  in  the 
destruction  of  the  company's  property,  and  default  in  the  payment  of  interest 
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on  the  bonds.  In  the  month  of  December,  1865,  an  order  of  seizure  and  sale 
was  made  by  the  twelfth  district  court  of  Louisiana,  for  the  sale  of  the  mort- 
gaged premises,  at  the  instance  of  one  William  B.  Gordon,  a  holder 'of  some  of 
the  bonds;  and  on  the  8d  day  of  February,  1866,  the  whole  property  was  sold 
by  the  sheriff  of  the  parish  of  Ouachita  to  John  T.  Ludeling  and  others,  for  the 
sum  of  ;(50,000;  and  a  regular  act  of  sale  was  passed  to  them  on  the  10th  day 
of  February,  1866 ;  and  they  thereupon  took  possession  of  the  property,  and 
commenced  to  reconstruct  the  same  and  put  It  in  repair.  A  large  number  of 
the  bondholders,  however,  on  the  1st  day  of  December,  1866,  filed  their  origr- 
nal  bill  in  this  case,  complaining  that  the  said  proceedings  were  irregular  and 
fraudulent,  and  praying  that  the  said  sale  might  be  set  aside,  and  that  the 
property  might  be  again  sold  by  virtue  of  the  mortgage  for  the  benefit  of  all 
the  bona  fide  bondholders;  and  that  the  purchasers  under  the  first  sale  might 
be  decreed  to  account  for  all  moneys  received,  or  which  they  might  have 
received,  from  the  use  of  the  properly;  and  for  an  injunction  and  receiver. 
This  bill  was  dismissed  by  the  circuit  court;  but  that  decree  was  reversed  by 
this  court,  and  a  decree  made  in  favor  of  the  complainants,  establishing  the 
mortgage,  declaring  the  sale  to  Ludeling  and  his  associates  fraudulent  and  void, 
and  setting  it  aside,  and  ordering  an  injunction  against  them  to  refrain  from 
setting  up  any  title  by  reason  thereof.  The  cause  was  thereupon  remitted  to 
the  circuit  court  with  instructions  to  direct  an  account  to  be  taken  of  all  the 
property  of  the  corporation,  to  appoint  a  receiver  thereof,  and  to  order  the  same 
to  be  sold  for  the  benefit  of  the  bondholders.  It  was  further  ordered  and 
decreed  that  the  defendants  should  account  for  all  money  and  property  received 
by  them  out  of  the  property,  or  from  its  profits  or  income,  receiving  in  their 
account  such  credits  as,  under  the  circumstances  of  the  case,  by  the  law  of 
Louisiana,  they  were  entitled  to,  and  that  they  should  pay  and  deliver  to  the 
receiver  whatever  on  such  accounting  might  be  found  due  from  them.  A  man- 
date was  issued  corresponding  to  this  decree;  and  in  obedience  thereto  the 
decree  of  the  circuit  court  was  made,  which  is  first  above  recited.  In  pursu- 
ance of  this  decree  an  accounting  was  had,  in  which  the  amounts  received  by 
the  defendants  from  the  earnings  of  the  railroad  were  stated  and  in  which  the 
defendants  claimed  large  allowances  for  expenditures  made  by  them  in  rebuild- 
ing and  repairing  the  railroad  and  its  appurtenances,  and  in  providing  it  with 
rolling  stock,  machiner3%  etc.  The  plaintiffs  resisted  all  claim  for  allowances 
to  the  defendants,  beyond  the  necessary  expenses  of  operating  the  road ;  and 
whether  any,  and  what,  allowances  should  be  made  to  them  is  the  principal 
question  in  the  cause.  The  court  below  made  such  allowances,  decreeing, 
amongst  other  things,  as  follows: 

^'  Thirds  That  the  defendants  have  expended  on  said  mortgaged  property  in 
the  making  of  improvements  and  betterments  thereon,  which  still  remain  upon 
said  property  ready  to  be  turned  over,  the  sum  of  four  hundred  and  eighty- 
eight  thousand  one  hundred  and  nine  dollars  and  fifty-four  cents  ($488,109.54), 
on  which  they  are  entitled  to  interest  from  the  date  of  said  expenditures,  at  the 
rate  of  five  per  cent,  per  annum,  until  said  mortgaged  property  was  placed  in 
the  hands  of  a  receiver  by  this  court;  that  defendants  have  received  from  the 
earnings  of  said  property,  over  and  above  all  sums  paid  out  for  maintenance  of 
said  property  and  running  expenses,  the  sum  of  $161,476.69,  for  which  they 
should  account,  with  interest  at  the  rate  of  five  per  cent,  per  annum  from  thd 
receipt  of  said  sum;  that  the  interest  on  said  sum  expended  and  said  sum 
received  by  the  defendants  should  be  computed  for  the  same  period  of  time,  or 
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what  is  equivalent  thereto,  the  said  sum  received  shoald  ba  deducted  frooi  the 
said  sum  expended  and  the  interest  computed  on  the  remainder;  that  after 
making  said  deduction  the  remainder  is  three  hundred  and  twenty-six  thousand 
six  hundi'ed  and  thirty-two  dollars  and  eighty-five  cents  ($326,632.85),  which 
with  interest  added  from  the  time  when  interest  should  be  computed  up  to 
April  13, 1875,  when  the  receiver  of  this  court  took  possession  of  said  property, 
amounts  to  three  hundred  and  ninety-one  thousand  nine  hundred  and  tirty-nine 
dollars  and  forty-two  cents  ($391,959.42),  for  which  sura  defendants  are  entitled 
to  compensation  out  of  said  property,  to  be  raised  in  the  manner  hereinafter  set 
forth. 

'*  Fourth^  That  article  508  of  the  Kavised  Code  of  Louisiana,  which  authorizes 
the  owner  of  property  to  require  the  removal  or  demolition  of  the  improve- 
ments made  in  his  land  by  a  third  person,  or  to  keep  them  at  the  value  of  the 
materials  and  cost  of  the  workmanship,  is  not  applicable  to  this  case,  because 
the  plaintiffs  are  mortgagees  and  not  owners,  and  because  the  removal  of  many 
of  said  improvements  is  impossible,  and  because  said  improvements  cannot  be 
demolished  without  destroj'ing  the  property  of  which  they  form  a  part,  and 
therefore  the  claim  to  said  election  made  by  plaintiffs  under  said  article  of  the 
code  is  disallowed. 

**  Fifths  That  all  of  said  mortgaged  property,  including  the  improvements 
placed  thereon  by  the  defendants,  shall  be  set  up  at  the  price  of  $833,098.38, 
the  actual  value  thereof,  as  shown  in  the  report  of  the  experts,  and  that  if  this 
sum  or  a  greater  amount  be  obtained  at  the  sale,  the  defendants  shall  be  en- 
titled to  the  sum  of  $391,959.40,  fixed  as  the  value  of  their  improvements  and 
interest  thereon,  as  settled  in  the  third  paragraph  of  this  decree;  and  if  the 
said  sum  of  $833,098.38  cannot  be  obtained,  then  they  shall  have  in  the  same 
proportion  of  the  sum  actually  obtained  as  that  sum  bears  to  the  upset  price 
aforesaid  if  any  less  amount  shall  be  obtained. 

^^  Sixths  That  the  holders  of  a  majority  of  the  bonds  and  coupons  shall  be  at 
liberty  to  agree  upon  a  committee  to  purchase  the  property  for  their  account 
upon  articles  and  terms  of  associations,  and  with  concessions  to  any  bondholder 
to  become  a  party  thereto  at  or  within  fifteen  days  from  the  day  of  sale. 
Should  the  purchase  be  made,  the  purchasers  shall  not  be  required  to  make  a 
payment  beyond  the  costs,  charges,  expenses  of  the  sale,  and  the  amount  of  the 
judgment  in  favor  of  the  defendants  hereinbefore  stated,  with  five  per  cent. 
interest  to  the  day  of  sale,  which  shall  be  a  privilege  upon  the  proceeds  of  sale, 
and  the  said  purchasers  shall  be  entitled  to  credit  their  bonds  with  the  sums 
that  may  be  due  from  the  purchasei*s  on  them  as  a  part  of  the  payment." 

From  this  decree  both  parties  have  appealed,  the  complainants  insisting:  1. 
That  no  allowance  at  all  should  have  been  made  to  the  defendants  for  amelio- 
rations and  improvements.  2.  That  the  allowances  made  are  too  great.  3. 
That  interest  should  not  have  been  allowed. 

The  defendants  on  the  other  hand  insist:  1.  That  the  allowances  made  are 
insufficient  in  amount.  2.  That  no  allowance  is  made  for  improvements  worn 
out  in  the  service  of  the  railroad.  3.  That  an  insufficient  amount  of  interest 
is  allowed.  4.  That  no  allowance  is  made  for  salaries  and  contingent  expenses, 
taxes,  etc.  5.  That  it  does  not  enforce  the  right  of  the  defendants  to  retain 
possession  until  their  claim  for  improvements  is  paid.  6.  That  the  account  of 
earnings  is  incorrectly  stated. 

Other  errors  are  assigned,  but  they  are  either  included  in  those  stated  or  are 
not  of  sufficient  importance  to  require  serious  consideration. 
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Assuming  that  the  determinations  of  this  court  in  its  former  decree  are  not 
open  to  further  question,  and  that  the  defendants  acquired  possession  of  the 
property  by  a  proceeding  which  was  founded  in  fraud,  still  it  cannot  be  doubted 
that  they  supposed  themselves  to  be  the  legal  owners  of  the  property  by  virtue 
of  the  judicial  sale,  and  made  the  repairs  and  improvements  in  controversy 
under  that  idea.  But  as  the  vice  of  their  title  consisted  in  their  own  inequi- 
table acts  and  proceedings,  we  think  that  they  are  to  be  regarded,  in  the  lan- 
guage of  the  civil  law,  as  possessors  in  bad  faith.  The  common  law  allows 
nothing  to  the  possessor  in  good  or  bad  faith  for  expenditures  made  upon  land 
from  which  ho  is  evicted  by  superior  title;  but  equity,  in  cases  within  ita  juris- 
diction, allows  the  possessor  in  good  faith  both  for  repairs  and  improvements; 
but  where  the  possessor  (being  a  trustee)  has  been  guilty  of  actual  fraud,  it 
makes  him  no  allowance  for  improvements,  but  allows  him  compensation  for 
necessary  repairs.  Lewin,  Trusts,  4G6.  The  present  case,  however,  is  to  be 
governed  by  the  law  of  Louisiana,  which  is  based  upon  the  civil  law,  not  pre- 
cisely as  laid  down  in  the  compilations  of  Justinian,  but  as  interpreted  in  the 
jurisprudence  of  France  and  Spain;  and  has  some  peculiar  rules  on  this  subject. 
When  Louisiana  was  acquired  by  the  United  States  in  1803,  it  had  been  a  colony 
of  Spain  for  more  than  thirty  years,  except  in  the  formal  transfer  to  France  at 
the  time  of  our  purchase;  and  the  Spanish  law  was  the  common  law  of  the  ter- 
ritory until  modified  by  subsequent  legislation.  In  1808,  the  first  Civil  Code 
was  adopted,  based  partly  on  the  Spanish  Partidas  and  partly  on  the  projet  of 
the  Code  Napoleon,  the  completed  code  not  having  yet  been  received.  In  1825, 
the  Civil  Code  was  revised,  and  was  made  to  conform  more  closely  to  the  French 
code,  often  copying  its  phraseology.  The  provisions  of  the  code  which  have 
the  nearest  application  to  the  present  case  are  the  same  both  in  the  code  of  1808 
and  1825,  and  are  very  nearly  an  exact  copy  of  the  corresponding  provisions  of 
the  Code  Napoleon,  whilst  they  also  correspond  substantially  with  the  Spanish 
law.     They  are  as  follows : 

"  Art.  508.  When  plantations,  constructions  and  works  have  been  made  by  a 
thirtl  person,  and  with  such  person's  own  materials,  the  owner  of  the  soil  has  a 
right  to  keep  them,  or  to  compel  this  person  to  take  away  or  demolish  the  same. 
If  the  owner  requires  the  demolition  of  such  works,  they  shall  be  demolished 
at  the  expense  of  the  person  who  erected  them,  without  any  compensation ; 
such  person  may  even  be  sentenced  to  pay  damages,  if  the  case  require  it,  for  the 
prejudice  which  the  owner  of  the  soil  may  have  sustained.  If  the  owner  keeps 
the  works,  he  owes  to  the  owner  of  the  materials  nothing  but  the  reimburse- 
ment of  their  value  and  of  the  price  of  workmanship,  without  any  regard  to 
the  greater  or  less  value  which  the  soil  may  have  acquired  thereby.  Never- 
theless, if  the  plantations,  edifices  or  works  have  been  done  by  a  third  person 
evicted,  but  not  sentenced  to  make  restitution  of  the  fruits,  because  such  person 
possessed  bona  fide,  the  owner  shall  not  have  a  right  to  demand  the  demolition 
of  the  works,  plantations  or  edifices,  but  he  shall  have  his  choice  either  to  re- 
imburse the  value  of  the  materials  and  the  price  of  workmanship,  or  to  reim- 
burse a  sum  equal  to  the  enhanced  value  of  the  soil.  Art.  2314.  He  to  whom 
property  is  restored  must  refund  to  the  person  who  possessed  it,  even  in  bad 
faith,  all  he  had  necessarily  expended  for  the  preservation  of  the  property." 

These  articles  are  substantially  equivalent  to  articles  555  and  1381  of  the  Code 
Napoleon.  They  are  also  nearly  equivalent  to  the  laws  of  the  Partidas.  The 
latter  divide  ameliorations  into  three  kinds, —  necessary,  useful  and  voluntary: 
Necessary^  such  as  preserve  the  property  and  prevent  it  from  going  to  ruin,  as 
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repairs  to  a  house,  causeways  to  prevent  inundations,  etc. ;  usefuly  such  as  aug- 
ment the  value  of  the  property  and  its  rents,  as  the  planting  of  trees  or  vines, 
the  erection  of  a  furnace,  wine-press,  bam  or  stable ;  voluntary^  such  as  are 
made  for  ornament  or  pleasure.  The  Partidas  declare  that  if  the  possessor  in 
bad  faith  makes  necessary  repairs  or  does  other  things  by  which  the  estate  is 
benefited,  he  may  recover  the  expense  thereof,  less  the  amount  of  rents  received, 
and  will  not  be  obliged  to  deliver  the  property  to  the  owner  until  such  compen- 
sation is  made.  But  if  he  construct  an  edifice  or  plant  seed,  be  can  only  deduct 
the  expense  from  the  fruits  for  which  he  is  made  accountable;  or  if  he  has  de- 
frayed expenses  for  works  of  profit  and  utility,  and  the  owner  is  unwilling  to 
reimburse  him,  he  may  carry  away  the  additional  works  which  he  has  erected. 
Partida  III.,  title  28,  laws  42,  44;  Escriche,  titles  Mejores  and  Poseedor  de 
malafe. 

From  these  laws  it  seems  clear  that  for  necessary  repairs  the  possessor,  even 
in  bad  faith,  is  entitled  to  full  indemnity;  and  for  useful  improvements,  he  will 
also  be  entitled  to  full  indemnity  to  the  value  of  the  materials  and  price  of  work- 
manship, if  the  owner  elects  to  retain  them;  or  the  right  to  demolish  them  and 
remove  the  materials,  if  the  owner  shall  elect  not  to  retain  them.  The  gen- 
eral principle  upon  which  this  law  is  founded  is  that  no  one  should  be  made 
richer  at  the  expense  of  another,  even  though  the  latter  has  acted  in  bad 
faith. 

The  question  then  arises  how  the  laws  which  we  have  quoted  are  to  be  ap- 
plied in  a  case  like  the  present, —  the  case  of  a  railroad  which  was  in  a  state  of 
ruin  and  dilapidation,  and  which  the  purchasers  have  repaired  and  put  in 
working  order.  Are  they  to  be  indemnified  in  any  way,  or  to  any  extent,  for 
the  expense  which  they  have  been  at,  or  are  they  to  lose  it  all?  We  have  no 
great  difficulty  in  considering  the  parties  as  holding  the  relation  of  rightful 
owners  on  one  side,  and  ejected  possessors  on  the  other.  Both  claim  under  the 
same  title  —  the  mortgage;  and  the  question  between  them  was,  whether  the 
derivative  title  of  the  defendants  was  a  valid  one  or  not.  The  complainants, 
if  not  the  owners,  represent  the  owners,  namely,  the  railroad  company,  which 
is  conceded  to  be  utterly  insolvent  and  practically  out  of  existence.  So  far  as 
the  parties  are  concerned,  therefore,  the  laws  above  quoted  may  be  regarded  as 
applicable  to  them. 

§  1648.  In  Louisiana  a  possessor  in  had  faith'of  railroad  property  is  entitled 
to  compensation  for  pictting  it  into  working  order. 

But,  in  regard  to  the  subject-matter,  it  seems  almost  impossible  to  apply 
them  literally.  It  is  not  like  the  case  of  lands,  either  in  the  country  or  the 
town.  These  may  bo  recovered  and  enjoyed  by  the  owner,  though  the  im- 
provements erected  thereon  be  demolished.  But  a  railroad  is  not  land ;  it  is  a 
peculiar  species  of  property,  of  a  compound  character,  consisting  of  roadway, 
embankment,  superstructure  and  equipment.  These  constitute  the  carpus  of 
the  property.  There  is  no  room  to  exercise  the  election  which  the  law  gives 
to  the  owner,  of  keeping  the  ameliorations,  or  requiring  the  ejected  possessor 
to  demolish  them.  The  demolition  of  the  ameliorations  would  be  the  demoli- 
tion of  the  thing  itself.  If  any  room  for  election  does  exist,  it  is  virtually 
made  in  bringing  the  suit  to  recover  the  property.  To  carry  out  the  spirit  of 
the  law,  therefore,  since  we  cannot  carry  out  its  letter,  the  other  alternative, 
of  allowing  the  defendants  compensation  for  their  ameliorations,  seems  to  be 
the  only  course  that  is  left.  Its  propriety  in  this  case  is  corroborated  by  the 
fact  that  the  property  in  its  improved  state  has  been  taken  possession  of  by  a 
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receiver  at  the  instance  of  the  complainants,  and  has  been  used  for  their  bene- 
fit for  now  nearly  four  years  past. 

In  addition  to  these  considerations,  it  is  very  questionable  whether  a  large 
portion  of  what  are  called  ameliorations  in  this  case  are  not  rather  to  be  re- 
garded as  repairs.  The  railroad  has  been  rescued  from  destruction  and  repaired 
by  the  defendants.  These  repairs  were  necessary  in  order  to  restore  the  prop- 
erty to  its  condition  and  quality  as  a  railroad, —  the  thing  which  the  mortgage 
contemplated,  and  which  the  complainants  seek  to  possess  under  and  by  virtue 
of  the  mortgage.  So  far  as  the  improvements  may  be  regarded  as  necessary 
repairs,  there  is  no  question  that  the  defendants  would  be  entitled  to  compen- 
sation for  their  expenses  in  making  the  same.  But  as  it  is  impossible  to  dis- 
tinguish what  might  properly  be  called  repairs  from  ameliorations,  we  think 
that  the  rule  laid  down  in  the  law  for  the  case  where  the  owner  elects  to  keep 
the  constructions  and  works  erected  by  the  unlawful  possessor  may  be  equi- 
tably applied.  This  rule  is  that  the  latter  shall  be  reimbursed  the  value  of  his 
materials  and  the  price  of  the  workmanship.  This  was  the  rule  adopted  by 
the  circuit  court,  and  we  think  that  its  decision  in  this  respect  was  correct,  ex- 
cept that,  in  an  equitable  application  of  the  rule,  the  allowance  made  to  the 
defendants  should  not  exceed  the  value  of  the  improvements.  For  this  amount, 
therefore,  with  interest,  less  the  fruits  received,  the  defendants  should  have 
remuneration. 

After  a  careful  examination  of  the  authorities  bearing  upon  the  case,  we 
find  nothing  which,  properly  considered,  derogates  from  this  view  of  the  case. 
The  class  of  cases  which  comes  nearest  to  the  present  is  that  of  lands  which 
have  been  cleared  up,  and  brought  to  a  state  of  cultivation  by  embankments 
and  ditches;  though  even  hero  there  is  a  point  of  difference  which  it  is  mate- 
rial to  notice,  namely,  that  such  clearings  and  reclamations  of  new  land  involve 
a  change  in  its  character,  which  was  not  produced  by  the  rehabilitation  of  the 
railroad.  The  repairs  made  on  the  latter  bad  the  effect  to  restore  the  property 
to  its  first  estate  and  use;  and  the  expenditures  for  that  purpose  are  such  as 
the  true  owner  must  necessarily  have  made  in  order  to  have  the  property  in 
the  only  form  which  its  nature  and  uses  admit  of,  and  which  the  mortgage 
contemplated. 

§  1649.  Citatiana  of  Louisiana  and  other  civil  law  authorities  on  the  subject 
of  compensation  for  improvements  by  possessors  in  bad  faith,. 

A  leading  case  in  Louisiana  relating  to  clearing  and  reclaiming  land  is  Pearce 
V.  Frantum,  decided  in  1840,  and  reported  in  16  La.  Ann.,  414.  In  that  case, 
the  defendant  had  settled  on  the  land,  supposing  it  to  belong  to  the  United 
States,  and  that  he  had  a  right  of  pre-emption  to  it;  but  it  turned  out  to  be  an 
Indian  claim  under  which  the  plaintiflTs  title  was  derived.  Whether  the  de- 
fendant was  a  possessor  in  good  or  bad  faith  the  court  do  not  seem  to  have 
decided,  and  do  not  appear  to  have  regarded  it  as  material.  The  defendant 
cleared  about  one  hundred  and  fifty  acres  of  the  land,  and  put  up  a  very  ordi- 
nary dwelling  on  it  and  some  cabins.  The  clearing  was  the  principal  improve- 
ment; and  with  regard  to  the  defendant's  claim  to  compensation  therefor,  the 
court  said:  "The  right  of  the  defendant  to  be  paid  for  the  improvements  by 
which  the  value  of  the  premises  was  enhanced  depends  upon  other  provisions 
of  law.  It  rests  upon  the  broad  principle  of  equity  that  no  man  ought  to  en- 
rich himself  at  the  expense  of  another.  If,  instead  of  i-ecovering  four  hundred 
arpents  of  waste  land,  covered  with  heavy  timber,  the  plaintiffs  succeeded  in 
establishing  their  title  to  that  quantity,  of  which  one  hundred  and  fifty  is  ready 
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for  the  plow^,  together  with  the  convenience  of  a  dwelling  and  a  gin,  the  result 
of  the  industry  of  his  adversary,  he  cannot  justly  resist  the  latter's  claim  for 
remuneration.  If  the  party  evicted  be  entitled  to  be  paid  for  edifices  erected 
on  the  premises,  of  which  the  successful  party  has  taken  possession,  no  plausible 
reason  can  be  perceived  why  he  should  lose  the  lasting  conquest  his  industry 
has  achieved  over  the  forest." 

On  a  reargument  of  the  case  the  court,  in  support  of  the  same  views,  fur- 
ther said:  "The  character  of  Frantum's  possession,  his  liability  to  restore 
fruits  upon  eviction,  and  his  right  to  be  paid  for  useful  improvements,  are  to  be 
determined  by  the  provisions  of  the  code  of  1808  and  the  Spanish  law  then  in 
force.  Admitting  that  the  provisions  of  the  code  itself  left  it  doubtful  whether 
Frantura  was  or  was  not  a  possessor  in  bad  faith,  in  that  sense  which  would 
deprive  him  of  a  right  to  claim  for  improvements,  yet,  the  forty-fourth  law, 
twenty-eighth  title,  of  the  third  Partida,  appears  fully  to  sustain  the  court  in 
the  position  first  assumed,  to  wit,  that  *  in  respect  to  the  right  to  be  reimbursed 
for  useful  expenses,  by  which  the  property  has  been  made  more  valuable  to  the 
owner,  the  code  makes  little  or  no  distinction  between  the  possessor  in  good 
or  bad  faith.'  The  words  of  that  law  of  the  Partida  are:  ^Men  may  incur 
expenses  on  account  of  other  persons'  houses  or  lands,  not  by  erecting  new 
works  there,  but  by  making  necessary  repairs,  or  by  doing  other  things  there 
by  which  the  estate  is  benefited.  In  that  case  we  say  that  if  such  expenses 
were  necessary,  they  who  made  them  may  and  ought  to  recover  them  back, 
while  in  possession  of  the  estate  upon  which  they  expended  them,  whether  they 
hold  in  good  or  in  bad  faith ;  and,  though  the  owner  may  evict  them  by  a 
judgment  of  the  court,  they  will  not  be  obliged  to  deliver  him  the  house  or 
estate  until  he  shall  have  paid  the  expenses  incurred  on  account  of  the  sauie.' " 

The  court  also  cites  Merlin  as  follows:  "  Merlin,  after  treating  this  subject 
ex  professo,  and  in  a  manner  as  usual  with  that  author,  which  leaves  little  to  bo 
said  on  either  side,  and  after  discussing  the  opinions  of  Cujas,  Favre  and  other 
distinguished  doctors,  opinions  not  always  in  harmony  with  each  other,  sums 
up  his  conclusions  in  the  following  manner.  .  .  We  may,  therefore,  lay  it 
down  as  a  settled  rule  that  the  proprietor  who  sues  for  an  immovable  {unfonds) 
never  ought  to  enrich  himself  at  the  expense  of  the  possessor,  whether  in  good 
or  in  bad  faith,  no  matter  in  what  manner  the  maxim  ought  to  be  applied." 
Eepertoire  de  Jurisprudence,  verbo  Amelioration,  16  La.,  431.  Quite  a  number 
of  cases,  which  it  is  not  necessary  to  quote,  followed  the  general  reasoning  of 
this  case.  In  Beard  v.  Morancj'',  2  La.  Ann.,  347,  decided  in  1847,  the  court 
allowed  a  party  compensation  for  improvements  of  the  same  kind  as  those  in 
Pearce  v.  Frantura,  made  after  judicial  demand  and  after  judgment  of  eviction ; 
holding  that  they  were  necessary  improvements,  and  that  the  rule  of  compen- 
sation should  extend  to  such,  though  not  to  improvements  merely  useful.  The 
court  say:  "  But  there  can  be  no  doubt  that  the  party  evicted  is  entitled  to  be 
paid  for  necessary  improvements.  The  improvements  in  this  case  were  clear- 
ings, levees  and  ditches,  without  which  the  land  could  not  have  been  brought 
into  cultivation,  so  as  to  yield  the  rents  and  profits  which  the  plaintiff  now 
claims." 

If  the  supreme  court  of  Louisiana  was  correct  in  this  case  in  holding  that 
the  ameliorations  made  by  the  defendants  were  necessary  improvements,  taking 
into  view  the  fact  that  the  character  of  the  property  was  changed  thereby 
from  its  original  condition,  then,  much  more  in  the  present  case  ought  the  im- 
provements effected  by  the  defendants  to  be  regarded  as  necessary,  resulting  as 
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they  did  in  tbe  restoration  of  the  property  to  its  original  and  normal  state. 
It  is  for  the  use  by  the  defendants  of  these  very  improvements  that  the  com- 
plainants are  seeking,  in  this  suit,  for  an  account  of  fruits  and  profits  of  the 
estate.  There  is  a  series  of  cases,  however,  in  which  it  is  held  by  the  supreme 
court  of  Louisiana  that  a  person  without  title,  going  into  possession  of  the  pub- 
lic lands  of  tbe  United  States,  cannot  set  up  a  claim  for  improvements  against 
the  government  or  its  grantees.  This  was  decided  in  Jenkins  v.  Gibson,  3  La. 
Ann.,  203;  in  Hollon  v.  Sapp,  4  id.,  519;  and  in  Jones  v  Wheelis,  4  id., 
541.  In  Hollon  v.  Sapp,  the  court  say  expressly,  "  We  are  of  opinion  that 
this  article  of  the  code  is  not  applicable  to  materials  used  and  labor  ex- 
pended in  making  settlements  upon  the  national  domain.  No  right  can  be 
acquired  in  relation  to  the  public  lands  except  under  authority  of  congress." 

The  case  of  Gibson  v,  Hutchins,  12  id.,  545,  is  much  relied  on  by  the  com- 
plainants, and  in  its  general  reasoning  does  undoubtedly  overrule  the  doctrine 
of  Pearce  v.  Frantum,  though,  as  in  Jenkins  v,  Gibson,  Hollon  v.  Sapp,  and 
Jones  V.  Wheelis,  the  title  of  the  land  was  in  the  government  when  the  im- 
provements were  made.  The  court  say :  "  The  mere  possessor  is  presumed  to 
have  made  such  changes  for  his  own  amelioration,  and  to  have  received  a  suffi- 
cient reward  in  the  immediate  benefit  which  be  reaps  from  the  enhanced  pro- 
duction of  the  soil.  Perhaps  the  true  owner  would  have  preferred  that  the 
primitive  forest  should  remain.  Perhaps  the  ditching  will  not  suit  the  pur- 
poses for  which  he  wishes  to  use  the  land."  It  is  evident  from  the  reasons 
here  given  that  the  court  regarded  the  change  of  the  condition  and  character 
of  the  land  as  a  material  circumstance,  and  the  suggestion  is  not  without  force, 
that  the  owner  might  have  preferred  that  the  original  timber  of  the  forest 
should  not  have  been  destroyed.  The  present  case,  as  already  intimated,  is 
distinguishable  from  Gibson  v.  Hutchins,  and  others  of  like  character,  in  that 
the  character  of  the  property  is  not  changed  by  the  improvements,  but  the 
property  is  restored  to  its  original  condition,  purpose  and  use,  and  to  the  only 
condition  and  use  which  it  is  susceptible  of,  and  which  makes  it  what  it  is, —  a 
railroad.  It  is  this  aspect  of  the  present  case  which  gives  to  a  large  portion  of 
the  improvements  made  the  character  of  necessary  repairs. 

But  the  fact  that  the  title  to  the  land  in  the  case  of  Gibson  v.  Hutchins  was 
in  the  government  when  the  improvements  were  made  is  sufficient,  of  itself,  to 
place  it  in  a  different  category  from  the  present.  The  court,  indeed,  say: 
*'  He  "  (the  defendant)  "  had  no  claim  against  the  United  States  for  improve- 
ments. He  was  rather  indebted  to  the  United  States  for  the  privilege  of  living 
so  long  undisturbed  upon  the  public  land.  And  the  United  States  ceded  its 
rights  to  the  plaintiff's  authors.  They  took  it  free  from  any  legal  demand 
against  either  the  government  or  themselves  for  improvements."  12  La.  Ann., 
547.  Reference  is  then  made  by  the  court  to  Pearce  «.  Frantum,  and  other 
cases,  as  being  overruled.  But  one  of  the  grounds  for  overruling  them  is 
stated  to  be  that  they  sustained  a  claim  for  improvements  against  the  United 
States.  "  The  overruled  cases,"  said  the  court, ''  conceded  to  a  settler  upon  the 
United  States  lands,  who  possessed  with  the  hope  of  securing  a  pre-emption, 
the  right  of  retaining  the  land  against  a  vendee  or  patentee  of  the  United 
States  government  until  such  patentee  should  reimburse  the  settler  the  in- 
creased value  of  the  property  as  resulting  from  improvements  and  expenses 
upon  it  during  the  settlement."  It  is  true,  the  court  adds,  *'  we  say  in  Hemkin 
V,  Overly"  (a  case  which  seems  not  to  have  been  reported)  "that  'we  are 
unable  to  recognize  the  doctrine  that  one  who  makes  improvements  upon 
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property  to  which  he  knows  ho  has  no  title  has  any  legal  or  equitable  claim  to 
reimbursement  for  such  improvements.'  "  But  with  the  feature  referred  to, — 
namely,  the  right  of  the  government,  present  in  the  case  of  Gibson  v.  Hutch- 
ins,  to  which  so  much  importance  is  given, —  it  is  impossible  to  regard  it  as  a 
decisive  authority  on  the  general  question  of  a  possessor's  right  to  compensa- 
tion for  improvements  which  are  inseparable  from  the  land. 

It  must  be  conceded,  however,  that  in  several  subjequent  cases  the  supremo 
court  of  Louisiana  has  used  expressions  indicating  an  intention  to  adhere 
to  the  general  views  enunciated  in  Gibson  v.  Hutchins,  and  to  hold  that 
for  improvements  of  the  kind  referred  to  the  only  compensation  which  the 
maker  of  such  improvements  can  claim  is  the  benefits  which  he  has  enjoyed 
from  the  use  of  them.  Thus,  in  Cannon  v.  White,  16  La.  Ann.,  91,  the  defend- 
ant having  been  adjudged  a  possessor  in  bad  faith,  the  court  held  that  he  was 
entitled  to  no  other  claim  for  improvements  than  those  stated  in  the  first  three 
sections  of  the  article  of  the  Civil  Code  before  recited.  Art.  508.  The  im- 
provements consisted  of  a  clearing  of  two  hundred  and  thirty  acres  of  land, 
and  of  certain  erections  on  the  land,  costing  $5,250.  The  clearing  was  set  off 
in  compensation  of  the  fruits  and  cord-wood  derived  from  the  land  cleared, 
which,  the  court  said,  would  more  than  compensate  for  the  clearing  made.  As 
to  the  erections,  the  plaintiff  was  decreed  to  elect  in  thirty  days  whether  he 
would  keep  them  and  pay  for  their  cost,  or  not;  if  he  so  elected,  or  made  de- 
fault, it  was  decreed  that  he. should  pay  for  them;  on  his  refusal  to  retain 
them,  the  defendant  was  allowed  to  remove  them  in  a  reasonable  time. 

But  in  the  case  of  Stanbrough  v,  Wilson,  13  id.,  494:,  decided  a  year  later 
than  Gibson  v.  Hutchins,  the  defendant,  who  had  purchased  land  at  a  probate 
sale,  which  was  declared  void,  and  which  would  probably  place  him  in  the 
category  of  a  possessor  in  bad  faith,  was  allowed  compensation  for  his  improve- 
ments, including  over  $4,000  for  clearing  the  land,  and  judgment  was  given  in 
his  favor  for  a  balance  exceeding  $5,000,  over  the  rent  of  the  property.  And 
in  the  case  of  D'Armand  v,  Pullin,  16  id.,  243,  where  the  defendant  had 
erected  various  improvements  on  land  to  which  he  had  no  just  title,  the  court 
held  that,  under  the  code,  the  plaintiff  had  the  right  either  to  keep  them,  or  to 
cause  their  removal  or  demolition  ;  but  also  held  that  by  executing  a  lease  to 
the  defendant  for  a  few  months,  after  having  procured  an  adjudication  of  his 
title,  he  had  elected  to  keep  the  improvements  and  must  pay  the  defendant 
their  cost. 

The  case  of  Wilson  v.  Benjamin,  26  id.,  587,  was  decided  at  the  same  term 
with  D'Armand  v.  Pullin  (1861),  and  the  judgment  was  affirmed  on  a  rehear- 
ing in  1874.  In  that  case  the  plaintiff,  who  had  been  a  possessor  in  bad  faith, 
sued  for  the  value  of  his  improvements,  and  it  was  held  that  his  expenses  in 
clearing  the  land  should  be  set  off  in  compensation  for  his  detention  thereof; 
and  judgment  was  given  in  his  favor  for  the  value  of  his  other  improvements, 
consisting  of  erections  on  the  land ;  and  the  court  refused  to  charge  him  any 
rent  therefor,  because  they  were  his  own  property.  On  the  whole,  we  should 
infer  the  prevailing  doctrine  of  the  supreme  court  of  Louisiana  at  present  to 
be  that  for  inseparable  improvements  on  land,  such  as  clearings,  etc.,  made  by 
a  possessor  in  bad  faith,  he  cannot  recover  any  compensation  from  the  owner; 
though  he  will  not  be  accountable  for  the  fruits  derived  from  such  improve- 
ments. But  as  before  suggested,  we  do  not  think  that  the  decisions  referred  to 
govern  the  present  case.  It  is  so  different  in  its  circumstances  from  the  cases 
in  which  those  decisions  were  made,  that  any  attempt  to  carry  out  the  spirit  of 
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the  code  will  require  that  those  circumstances  should  be  taken  into  considera- 
tion. 

§  1650.  The  reconstruction  of  a  raUroad  is  so  much  in  the  nature  of  neces- 
sary  repairs  that  compensation  therefor  is  required^  even  to  a  mala  jlde  possessor^ 
Tyy  the  spirit  of  the  civil  law. 

The  character  of  the  property, —  a  railroad, —  so  different  from  that  of  land; 
the  character  of  the  ameliorations  made  to  it,  partaking  so  nearly  of  that  of 
necessary  repairs;  the  acts  and  demands  of  the  parties  in  this  suit,  wherein  the 
plaintiffs  seek  possession  of  the  ameliorations  in  question,  and  thereby  in  effect 
elect  to  retain  them,  and  seek  to  charge  the  defendants  for  all  the  fruits  and 
profits  thereof;  the  fact  that,  at  the  instance  of  the  complainants,  and  for 
their  benefit,  the  property,  with  all  its  ameliorations,  has  been  taken  out  of  the 
defendants'  hands  and  placed  in  the  hands  of  a  receiver;  the  fact  that  the 
plaintiffs,  in  getting  possession  of  the  property,  cannot  but  come  into  the  en- 
joyment of  large  expenditures  which  the  defendants  have  made,  and  which,  if 
tbey  had  not  made,  the  plaintiffs,  or  the  persons  who  may  purchase  the  prop- 
erty, would  have  to  make,  and  which  they  are  now  relieved  from  making;  the 
fact,  in  other  words,  that  the  taking  of  the  property  in  its  present  state  would 
make  the  complainants  so  much  richer  as  the  improvements  are  worth, —  all 
these  things  combined  present  a  case  so  peculiar  that  we  do  not  see  how  it  is 
possible  for  the  complainants,  under  any  fair  interpretation  of  the  code,  to 
avoid  allowing  the  defendants  the  value  of  the  improvements.  On  the  con- 
trary, we  think  that  the  code,  interpreted  according  to  its  spirit  and  meaning, 
requires  that  the  complainants  should  take  the  property,  or  rather  that  it  should 
be  sold,  subject  to  the  lien  of  the  defendants  for  the  actual  expense  which  they 
have  incurred  in  creating  and  putting  into  repair  the  works  as  they  now  exist, 
but  not  to  exceed  the  actual  value  thereof. 

We  have  not  thought  it  necessary  to  discuss  or  review  the  commentaries  on 
the  French  code  cited  by  both  parties,  except  in  a  single  instance,  which  will 
be  presently  stated.  We  have  examined  them  sufficiently  to  ascertain  that 
they  give  us  no  clear  light  on  the  precise  question  in  this  case.  They  are  not 
6onsentaneous  even  on  the  general  question  of  inseparable  improvements  made 
to  land.  The  references  to  the  Roman  law,  even  if  otherwise  applicable  to  the 
case,  cannot  be  received  against  the  positive  laws  of  France  and  Spain,  much 
less  against  the  text  of  the  Civil  Code  of  Louisiana.  It  is  this  code,  and  the 
proper  meaning  and  effect  to  be  given  to  its  provisions,  adopting  its  spirit 
where  the  letter  is  imperfect,  that  must  decide  the  case  before  us.  It  is  con- 
ceded by  many  French  jurisconsults  that  the  Roman  law  of  Justinian  refuses 
any  reimbursement  for  improvements  to  a  possessor  in  bad  faith.  But  the 
French  law  has  always  been  otherwise.  See  Denisart,  verho  Ameliorations, 
vol.  i,  p.  495,  where  this  subject  is  discussed. 

Cujas  thought  the  rule  for  reimbursement  could  be  deduced  from  the  general 
principle  that  no  one  ought  to  enrich  himself  by  another's  loss;  and  from  the 
dispositions  of  the  thirty-eighth  law  of  the  title  De  Petitione  llereditatis. 
Dig.,  lib.  V,  tit.  iii.  Pothier,  expounding  the  old  French  law,  says:  *'In  our 
practice,  it  is  left  to  the  discretion  of  the  judge  to  decide,  according  to  the 
different  circumstances,  whether  or  not  the  owner  ought  to  reimburse  the  pos- 
sessor in  bad  faith  for  useful  expenses  to  the  amount  that  the  property  recov- 
ered is  benefited  thereby."  And  then  he  distinguishes  betweea  possessors  in 
bad  faitb  whose  acts  partake  of  a  criminal  character  (such  as  usurping  an  estate 
without  any  title  during  the  long  absence  of  the  owner),  and  those  who  have 
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taken  a  title  which  they  knew  was  not  valid,  yet  had  some  excuse  for  doing  so 
(such  as  purchasing  from  a  guardian,  etc.).  The  former  class  should  receive 
the  utmost  rigor  of  the  law;  the  latter  should  be  treated  with  indulgence,  and 
should  receive  compensation  for  their  ameliorations  to  the  amount  they  have 
benefited  the  proparty.  Pothier,  Traite  du  Droit  de  Propriety,  sec.  350.  The 
Code  Napoleon  settled  many  uncertainties  of  the  old  law,  and  attempted  to 
lay  down  a  fixed  rule;  but,  nevertheless,  as  we  have  seen,  left  the  question  of 
inseparable  improvements  somewhat  at  large. 

Demolombe,  one  of  the  ablest  commentators  on  this  code,  in  vol.  ix,  sec.  689, 
has  a  very  interesting  article  on  this  subject.  He  thinks  that  inseparable  im- 
provements are  not  provided  for  by  article  555  of  the  code;  but  that  the  ques- 
tion of  compensation  therefor  is  to  be  governed  by  general  principles  of  equity, 
to  be  drawn  from  other  sources.  He  instances  the  case  of  a  possessor  in  bad 
faith  who  has  drained  a  marsh,  cleared  lands,  dug  ditches  for  irrigation,  or 
who  has  caused  paintings  to  be  made  or  paper  to  be  placed  on  the  walls  of  a 
mansion,  or  who  has  performed  any  other  like  work  of  intrinsic  amelioration. 
And  he  asks,  Is  article  555  applicable  in  such  a  case?  After  stating  the  argu- 
ment on  both  sides  of  this  question,  he  gives  his  own  opinion  in  the  negative. 
He  says  the  article  refers  to  works  which  the  possessor  may  be  compelled  to 
remove;  but  such  as  those  mentioned  are  not  susceptible  of  removal;  and  the 
option  given  to  the  owner,  either  to  keep  them  by  payment,  or  to  cause  them 
to  be  removed,  cannot  be  exercised.  Besides,  it  would  be  a  savage  doctrine  to 
hold  that  the  possessor  might  in  any  case  destroy  such  improvements,  even 
though  he  should  leave  the  property  in  its  first  estate.  He  therefore  concludes 
that  the  specific  case  is  unprovided  for,  and  thinks  that  it  is  necessary  to 
resort  to  analogies  deduced  from  similar  matters  and  to  the  general  principles 
of  the  law;  and  that  a  solution  of  the  case  may  be  found  in  the  quasi  contract 
of  agency.     We  find  here,  he  says,  two  rules  of  equity,  both  equally  certain: 

Fij'st.  That  no  one  ought  to  enrich  himself  at  the  expense  of  another, —  a 
rule  which  the  law  applies  in  the  very  case  of  the  relations  between  the  owner 
and  possessor,  even  in  bad  faith.  Second.  That  a  third  person  cannot  impose 
upon  the  owner  of  the  soil,  without  his  authority  and  against  his  will,  expenses 
which  he  would  not  have  made  himself,  and  which  exceed  his  means,  and  for 
the  payment  of  which,  if  forced  to  it,  he  would  have  to  sell  an  estate  that  ho 
would  prefer  to  keep. 

In  the  combination  and  conciliation  of  these  two  rules,  he  thinks,  we  may 
find  the  solution  of  the  difficulty.  He  then  quotes  to  his  purpose  a  law  of  the 
Digest  (law  38,  De  Rei  Yindicatione,  book  vi,  tit.  i),  which  he  characterizes  as 
full  of  good  sense,  equity,  wisdom  and  practical  knowledge  of  aflfairs.  It  is  a 
passage  from  Celsus,  as  follows:  "On  another's  land  which  you  have  unwit- 
tingly bought,  you  have  bailded,or  made  repairs;  then  you  are  evicted;  a  good 
judge  will  decide  according  to  the  merits  of  the  parties^  and  according  to  the 
circumstances.  Suppose  the  owner  would  have  done  the  same  thing,  then  let 
him  reimburse  the  expense,  as  a  condition  of  receiving  his  land;  but  only  to 
the  amount  that  it  is  benefited.  If  he  is  poor,  and  cannot  pay  without  selling 
his  home,  you  should  be  satisfied  in  bemg  permitted  to  remove  what  you  can 
of  your  improvements,  leaving  the  estate  in  as  good  condition  as  if  they  had 
not  been  made.  But  it  has  been  decided  that,  if  the  owner  can  pay  what  the 
possessor  can  get  for  them,  if  removed,  he  should  have  that  privilege.  And 
let  nothing  be  done  in  malice,  as  by  defacing  plaster  or  pictures  on  the  walls, 
which  could  do  you  no  good,  but  only  result  in  injury.    If  it  is  the  owner's  in- 
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tention  immediately  to  sell  the  property,  you  will  not  be  condemned  to  give  it 
up  until  he  has  paid  what  we  have  said  he  ought  to  pay." 

Considering  the  possessor  in  bad  faith  as  a  qxtasi  agent  in  charge,  and  appl}*- 
ing  these  principles,  we  must  look,  says  Demolombe:  Firsts  to  the  character 
of  the  possessor:  as  whether  he  has  taken  a  title  which  he  knew  to  be  invalid, 
but  which  he  hoped  to  have  confirmed,  or  whether  he  was  a  mere  interloper, 
without  title,  taking  possession  in  the  absence  of  the  owner.  Second^  to  the 
character  of  the  owner:  as  whether  he  would  himself  have  been  able  and  will- 
ing to  make  the  improvements  in  question ;  whether  th3y  would  be  useful  to 
him,  considering  his  profession,  habits,  etc.,  and  whether  it  was  his  intention  to 
keep  the  property  or  to  offer  it  for  sale.  Thirds  to  the  naticre  of  the  improve- 
meiits  made:  as  whether  they  have  added  to  tbe  income  and  to  the  actual  value 
and  salableness  of  the  property,  etc.,  or  only  to  its  ornamentation,  etc. ;  also, 
whether  the  improvements  have  or  have  not  been  excessive  and  unreasonable. 

The  consideration  of  these  three'  elements,  giving  due  weight  to  each,  will 
enable  the  judge  to  decide  whether  any^  indemnity  should  be  given;  what  it 
should  be;  and  how  it  should  be  paid,  whether  at  once  or  on  time,  whether  in 
a  capital  sum  or  in  the  way  of  rent.  This  is  the  substance  of  Demolombe's 
article.  We  can  only  say  that,  if  it  is  a  sound  explication  of  tbe  law  of 
France,  and,  therefore,  of  the  law  of  Louisiana  (which  in  this  matter  is  exactly 
the  same  as  that  of  France),  it  is  in  direct  accord  with  the  result  to  which  we 
have  been  brought  in  this  case  by  the  application  of  the  principles  which  we 
suppose  to  be  involved  in  article  508  of  the  Civil  Code  of  Louisiana,  interpreted 
according  to  its  spirit  and  intent.  If,  by  the  course  of  decisions  in  Louisiana, 
it  cannot  be  held  to  apply  to  the  case  of  an  ordinary  immovable,  it  is  at  least 
applicable  to  such  a  case  as  that  with  which  we  are  now  dealing,  considered  in 
all  its  various  circumstances. 

§  1651.  A  possessor  will  vot  be  allowed  for  improvements  which  wei^e  con- 
sumed under  his  own  administration  of  the  property. 

The  other  points  raised  in  tbe  case  do  not  present  much  difficulty.  We 
shall  proceed  to  consider  those  which  we  deem  material.  First.  The  defend- 
ants complain  that  they  were  not  allowed  for  the  cost  of  those  things  which 
were  consumed  by  them  in  the  use,  such  as  cross-ties,  etc.,  which  were  worn 
out  and  had  to  be  replaced.  The  court  below  only  allowed  them  compensation 
for  those  things  which  were  in  existence  when  the  railroad  was  turned  over  to 
the  receiver,  in  April,  1875.  This,  it  seems  to  us,  is  in  strict  accordance  with 
tbe  law.  In  ordinary  cases  of  possessors  in  bad  faith,  the  owner,  according  to 
article  508,  has  an  election  either  to  keep  the  constructions  and  works,  or  to 
require  their  removal.  lie  certainly  cannot  keep  nor  require  the  removal  of 
that  which  no  longer  exists.  When  he  elects  to  keep  them,  as  we  suppose  to 
be  virtually  the  case  here,  he  owes  to  the  owner  of  the  materials  nothing  but 
the  reimbursement  of  their  value  and  of  the  price  of  workmanship.  This  evi- 
dently  refers  only  to  the  materials  which  compose  the  things  which  are  in  exist- 
ence at  the  time  of  making  the  election, —  and  that  time,  in  this  case,  must  be 
deemed  to  be  the  time  of  the  delivery  of  the  property  to  the  receiver,  which 
was  on  the  13th  of  April,  1875.  We  think  the  court  was  right  in  deciding  that 
it  was  the  improvements  then  in  existence,  the  value  or  cost  of  which  was  to 
be  allowed  to  the  defendants. 

§  1652.  A  possessor  can  only  be  allowed  for  the  value  of  the  iraproveinents 
when  they  pass  out  of  his  possession^  not  tlteir  cost. 

Secondly.  The  defendants  complain  that  the  full  first  cost  of  the  iraprove- 

768 


§1658.  CONVEYANCES— RAILROAD  MORTGAGES. 

ments  which  were  in  existence  was  not  credited  to  them  in  the  decree;  they 
contend  that  these  improvements  cost  them  at  least  forty  per  cent,  more  than 
their  value  at  the  time  they  were  appraised  by  the  experts,  besides  the  sura  of 
$49,005,  which  the  experts  deducted  for  deterioration.  The  experts  appraised 
these  improvements  in  the  fall  of  1875,  and  estimated  their  then  cash  value  at 
the  sum  of  $347,301.29.  It  was  sufBciently  shown  that  their  original  cost  was 
considerably  more  than  this.  The  master,  from  the  evidence  before  him,  esti- 
mated and  reported  that  the  cost  of  materials  and  workmanship  was,  on  the 
whole,  twenty-five  per  cent,  more  than  their  then  value,  the  cost  being  much 
greater  when  the  improvements  were  made  than  the  same  would  be  at  the  time 
of  the  appraisement,  in  consequence  of  the  condition  of  the  country  after  the 
war,  the  disturbance  in  labor,  and  the  expansion  of  the  currency.  He  therefore 
reported  the  cost  at  $434,201.61.  But  as  the  experts  had  deducted  $49,005  for 
deterioration  of  iron  rails  whilst  used  by  defendants,  this  sum  added  would 
make  the  whole  first  cost  $483,206.61.  The  court,  in  its  opinion,  considers  the 
allowance  of  twenty-five  per  cent,  as  excessive^  because,  whilst  prices  were 
higher  when  the  improvements  were  made,  so  also  the  currency  was  depre- 
ciated; and  the  court  was  of  opinion  that  fifteen  per  cent,  additional  was  suf- 
ficient. This  would  make  the  first  cost  of  the  improvements  equal  to  $399,465.48. 
But  the  decree  allows  the  sum  of  $488,109.54,  which  is  more  than  forty  per 
Cent,  greater  than  the  amount  of  the  appraisement.  No  explanation  of  this 
discrepancy  has  been  made.  It  seems  to  be  the  result  of  some  inadvertent 
error  in  making  the  computations.  But,  in  our  judgment,  there  should  be  no 
allowance  for  increased  cost.  We  have  proceeded  on  the  principle  of  carrying 
out  the  spirit  and  equity  of  the  law,  since  it  cannot  be  carried  out  in  the  letter. 
Now,  the  letter  gives  the  owner  the  option  of  requiring  the  improvements  to 
be  removed.  This  option  is  a  means  in  the  hands  of  protecting  himself  if  the 
original  cost  is  greater  than  the  improvements  are  worth.  As  he  cannot 
actually  exercise  it  in  this  case,  it  would  violate  the  spirit  of  the  law  to  allow 
the  defendants  a  greater  sum.  We  think,  therefore,  that  the  appraised  value 
of  $347,361.61  is  all  that  can  be  allowed  to  the  defendants. 

§  1653.  The  rule  as  to  interest. 

Thirdly.  As  to  the  question  of  interest.  On  this  subject  there  does  not  seem 
to  have  been  any  distinct  adjudication  by  the  supreme  court  of  Louisiana,  In 
all  the  cases  which  we  have  examined,  the  rents,  or  fruits,  have  been  deducted 
from  the  cost  of  the  improvements,  or  vice  versa,  and  judgment  given  for  the 
balance,  without  any  calculation  of  interest  on  either  side,  except  where  the 
possessor,  in  exoneration  of  the  estate,  has  paid  money  which  was  a  lien  thereon. 
The  question  of  interest  does  not  seem  to  have  been  debated.  But  the  French 
jurisconsults,  who  have  given  special  attention  to  this  subject,  agree  that  when 
the  owner  of  the  land  compels  the  unlawful  possessor  to  account  for  the  fruits 
of  his  improvements,  the  latter  is  entitled  to  interest  on  their  value, —  on  the 
principle  that  it  would  be  unjust  to  charge  him  for  the  fruits  of  his  own  im- 
provements without  allowinij  him  interest  on  their  cost,  provided  it  does  not 
exceed  the  amount  of  such  fruits, —  not,  indeed,  as  interest,  properly  so  called, 
but  as  an  equivalent  pro  tanto  to  the  fruits  received,  in  the  account  to  be  ren- 
dered thereof.  They  all  agree,  however,  in  saying  that  interest  cannot  be 
allowed  beyond  the  amount  of  such  fruits,  and  that  it  cannot  be  brought  into 
compensation  with  the  fruits  of  the  original  property.  Demolomba  on  the 
Code  Napoleon,  vol.  ix,  art.  679;  Aubry  &  liau,  Droit  Civ.  Fr.,  vol.  ii,  sec 
204  J,  p.  232  and  note;  Dalloz,  vol.  xxxviii,  p.  273,  tit.  Propri6t6,  art.  429. 
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In  the  present  case  the  fruits  were,  in  fact,  the  results  of  the  improvements 
made.  The  property,  when  taken  possession  of  by  the  defendants,  was  a  ruin. 
They  reconstructed  it,  and  made  it  capable  of  producing  what  it  did  produce. 
According  to  the  French  rule,  therefore,  the  defendants  were  entitled  to  interest 
on  their  expenditures  in  making  the  improvements  in  question,  provided  it  did 
not  exceed  the  fruits  and  profits  with  which  they  were  charged.  It  is  conceded 
that  interest  should  only  be  charged  at  the  rate  of  five  per  cent,  per  annum. 
The  master  estimates  four  and  a  half  years  as  the  proper  average  time  for  allowing 
interest.  In  this  we  concur.  The  interest,  therefore,  on  the  whole  first  cost  of 
the  improvements,  without  deducting  for  deterioration,  would  be  $108^721.48. 
This  should  be  credited  against  the  net  earnings  for  which  the  defendants  are 
held  responsible,  both  being  in  the  same  currency.  These  net  earnings  were 
found  to  be  S161,476.69;  and  deducting  the  said  interest  therefrom,  the  re- 
mainder is  $52,755.21,  which  is  to  bo  deducted  from  the  value  of  the  improve- 
ments.    Being  so  deducted,  the  balance  is  $294,606.08. 

This  sum,  according  to  our  view,  was  the  amount  due  to  the  defendants  at 
the  time  when  they  delivered  the  property  to  the  receiver,  and  not  the  sum  of 
$391,959.42,  as  stated  in  the  decree  of  the  circuit  court,  which  should,  there- 
fore, be  reversed,  with  directions  to  be  corrected  in  respect  to  the  amount,  as 
now  stated;  which  amount,  with  interest  at  the  rate  of  five  per  cent,  per  annum 
from  the  time  of  delivering  the  property  to  the  receiver,  should  be  first  paid  to 
the  defendants  out  of  the  proceeds  of  the  sale  of  the  property,  before  any  pay- 
ment made  to  the  bondholders.  But  as  it  may  be  difficult  for  the  bondholders, 
or  other  persons  purchasing  the  property,  to  raise  at  once  the  whole  amount 
due  to  the  defendants,  the  court  below  should  direct  the  property  to  be  sold 
subject  to  the  lien  of  the  defendants  for  said  amount  with  interest  as  aforesaid, 
and  should  allow  a  reasonable  time  to  the  purchaser,  not  exceeding  nine  months 
from  the  day  of  sale,  to  pay  the  same;  with  a  condition  annexed  to  said  sale, 
that  if  the  amount  due  the  defendants  be  not  paid  within  the  time  so  limited, 
a  resale  of  the  property  shall  be  made  for  the  purpose  of  satisfying  said  amount 
due  the  defendants,  with  interest  as  aforesaid  and  expensQg.  The  court  should 
also  direct  that,  subject  to  said  lien,  no  bid  be  received  for  a  less  sum  than  will 
be  sufficient  as  a  fund  to  defray  the  costs,  expenses  and  charges  arising  in  the 
cause  since  the  former  decree  of  this  court;  which  costs,  expenses  and  charges, 
except  the  costs  of  the  defendants  for  attorneys',  counsel  and  witness  fees, 
should  be  paid  from  said  fund.  The  amount  of  said  fund  should  be  fixed  by  the 
court,  and  should  be  paid  to  the  special  master  making  said  sale  before  adjudi- 
cating the  property  as  sold  to  any  bidder. 

In  view  of  the  dispositions  thus  to  be  made  in  the  decree,  the  defendants  will 
not  be  concerned  or  interested  in  the  accounts  and  transactions  of  the  receiver; 
but  any  net  earnings  of  the  railroad,  or  proceeds  of  property,  which  shall  have 
come  into  his  hands  as  such  receiver,  after  paying  his  expenses  and  compensa- 
tion, will  go  to  the  benefit  of  the  bondholders;  and  any  deficiency  of  moneys  in 
his  hands  to  pay  said  expenses  and  compensation  should  be  paid  out  of  the  said 
fund  required  to  be  paid  in  cash  as  aforesaid.  As  to  the  costs  in  the  court 
below,  incurred  since  the  former  decree  of  this  court,  the  defendants  should  be 
decreed  to  pay  their  own  attorneys',  counsel  and  witness  fees;  and  the  residue 
of  the  costs,  expenses  and  charges  in  the  cause  should  be  paid  out  of  the  pro- 
ceeds of  said  sale  from  the  fund  before  specified  in  that  behalf. 

We  do  not  deem  it  necessary  to  discuss  the  remaining  points  which  have  been 
raised  on  either  side.     We  have  given  them  due  attention,  and  do  not  regard 
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them  as  presenting  any  valid  objection  to  the  residue  of  the  decree.  The  de- 
cree of  the  circuit  court  will  be  reversed,  and  the  record  remitted  with  direc- 
tions to  enter  a  decree  in  conformity  with  this  opinion,  each  party  to  pay  their 
own  costs  of  this  appeal ;  and  it  is  so  ordered. 

§  1 654,  -4  possessor  mala  fide  shovld  not  he  aUovoed  for  improvements. 

Dissenting  opinion  by  Mb.  Justicb  Field. 

I  agree  with  the  court  that  the  decree  should  be  reversed,  but  I  do  not  agree 
with  it  in  allowing  the  defendants  compensation  for  expenditures  and  improve- 
'  ments  upon  the  road  whilst  they  were  in  control  of  it.  This  court  has  held,  after 
elaborate  consideration,  that  they  were  possessors  in  bad  faith,  having  obtained 
control  of  the  road  fraudulently.  I  know  of  no  law  and  no  principle  of  jus- 
tice which  would  allow  them  anything  for  expenditures  upon  property  they 
wrongfully  obtained  and  wrongfully  withheld  from  the  owners,  who  were  con- 
stantly calling  for  its  restitution.  Why  should  the  owners  pay  for  expenditures 
they  never  ordered,  or  for  the  construction  of  works  they  never  authorized  ? 
The  defendants  knew  all  the  time  the  vice  of  their  title;  they  knew  they  were 
not  possessors  in  good  faith ;  they  concocted^  the  scheme  by  which  the  fraudu- 
lent sale  was  made;  and  this  court  has  so  adjudged.  In  the  courts  that  admin- 
ister the  common  law  the  rights  of  the  owner  are  paramount  and  exclusive. 
An'occupant  without  title  is  not  recognized  as  entitled  to  compensation  for 
improvements.  Heron,  in  his  History  of  Jurisprudence,  says:  There  is  no 
case  *'  decided  in  England,  Ireland  or  the  United  States,  grounded  upon  com- 
mon law  principles,  declaring  that  an  occupant  of  land,  without  a  special  con- 
tract, is  entitled  to  payment  for  his  improvements  as  against  the  true  owners, 
when  the  latter  had  not  been  guilty  of  a  fraud  in  concealing  the  title."    p.  715. 

And  courts  of  chancery  do  not  give  to  an  occupant  compensation  for  im- 
provements, unless  there  are  circumstances  attending  his  possession  which  affect 
the  conscience  of  the  owner,  and  impose  an  obligation  upon  him  to  pay  for 
them  or  to  allow  for  their  value  against  a  demand  for  the  use  of  the  property. 
Putnam  v.  Ritchie,  6  Paige  (X.  T.),  390;  Story,  Eq.  Jur.,  sec.  799;  Mill  v.  Hill, 
3  H.  L.  Cas.,  828;  Gibson  v.  D'Este,  2  Y.  &  C,  542;  Mulhallen  v.  Marum, 
3  Dru.  &  W.,  317.  To  a  possessor  whose  title  originates  in  fraud,  or  is  attended 
with  circumstances  of  circumvention  and  deception,  no  compensation  for  im- 
provements is  ever  allowed.  Railroad  Co.  v.  Soutter,  13  Wall.,  517;  Morrison 
.V.  Robinson,  31  Pa.,  456;  Van  Home  v.  Fonda,  5  Johns.  Ch.  (K  Y.),  388,  416; 
Russell  V.  Blake,  2  Pick.  (Mass.),  505;  McKim  v.  Moody,  1  Rand.  (Va.),  58; 
Morris  v,  Terrell,  2  id.,  6.  The  learned  counsel  for  the  appellants  who  argued 
this  case  showed,  I  think,  conclusively,  by  reference  to  numerous  adjudications 
and  approved  text-writers,  that  the  civil  law  as  enforced  in  Europe  and  in 
Louisiana  draws  the  same  line  of  demarcation  between  the  possessor  in  good 
faith  and  the  possessor  in  bad  faith  in  allowing  for  improvements  and  expendi- 
tures on  the  property  of  another.  Pothier,  the  great  legal  writer,  referring  to 
the  rule  that  no  man  ought  to  enrich  himself  at  the  expense  of  another,  upK)n 
which  compensation  for  improvements  is  here  claimed,  says:  ^^K  bona  fids 
possessor  may  properly  oppose  it  against  an  owner,  but  it  is  not  available  to  a 
mala  fide  possessor.  The  owner  can  reply  to  the  latter  that  equity  did  not 
empower  him  to  take  possession  of  his  lanid  and  to  make  thereon  such  changes 
as  he  desired  and  so  put  the  owner  to  charges  that  were  burdensome,  and  that 
he  might  not  wish  to  bear,  and  which  this  possessor  had  no  right  to  impose. 
If  the  latter  suffers  from  the  failure  to  reimburse  him,  be  must  blame  himself, 

766 


EIGHTS  OF  PURCHASERS  AT  FORECLOSURE  SALE.      §§  165&-1662. 

as  being  in  fault,  and  no  one  can  coniplain  of  conseqaences  he  has  brought  upon 
himself."    Traits  du  Droit  de  Propri6t6,  sec.  350. 

The  civil  law  as  thus  stated  corresponds  with  what  a  great  chancellor  of 
England  said  of  the  interference  of  equity  to  allow  one  the  value  of  improve- 
ments on  another's  property.  "  If  a  person,"  he  said,  "  really  entitled  to  the 
estate  will  encourage  the  possessor  of  it  to  expend  his  money  in  improvements, 
or  if  he  will  look  on  and  snfifer  such  expenditures,  without  apprising  the  party 
of  bis  intention  to  dispute  his  title,  and  will  afterwards  endeavor  to  avail  him- 
self of  such  fraud,  the  jurisdiction  of  equity  will  attach  in  such  a  case.  But 
does  it  follow  from  thence  thai  if  a  man  ha%  acquired  an  estate  hy  a  rank  and 
abominable  fraudy  and  shall  afterwards  expend  his  money  in  improving  the  estate^ 
that  therefore  he  shall  retain  it  in  his  bands  against  the  lawful  proprietor?  If 
such  a  rule  shall  prevail,  it  will  certainly  justify  a  proposition  which  I  once 
heard  stated  at  the  bar  of  the  court  of  chancery,  that  a  common  equity  of  this 
country  was  to  improve  a  man  out  of  his  estate." 

I  prefer  in  this  case  to  stand  by  the  ancient  law,  than  to  follow  any  new  doc- 
trines supposed  to  arise  out  of  the  character  of  railroad  property.  To  me  it 
seems  that  the  peculiar  character  of  that  property  requires  the  special  applica- 
tion of  the  old  law;  for  just  in  proportion  to  the  value  of  this  property  is  the 
temptation  to  get  possession  of  it,  and  if  plunderers  can,  when  compelled  to 
restore  it,  be  allowed  for  their  expenditures  and  alleged  improvements,  there 
will  be  an  added  incentive  to  plunder.  I  therefore  dissent  from  so  much  of 
the  decree  of  this  court  as  allows  for  expenditures  upon,  property,  the  posses- 
sion of  which  the  defendants  did  not  obtain  in  good  faith. 

g  1655.  Entire  property  sold  on  default  In  Interest—  Under  a  deed  of  trust  of  a  raUroad 
the  entire  property  may  be  sold  upon  a  default  in  the  payment  of  interest  before  the  princi- 
pal is  due,  when  the  property  cannot  be  divided  and  sold  in  parts  without  injury  to  the  whole. 
Wilmer  v.  Atlanta  &  Richmond  Air  Line  R.  Ca,  2  Woods,  447  (§g  1405-1409). 

§  1666.  After  a  sale  of  the  entire  property  upon  such'  default,  the  proceeds  are  applied,  in 
the  first  place,  to  the  payment  of  the  interest,  and  the  remainder  is  brought  into  court  to  be 
disposed  of  under  its  direction.    Ibid, 

%  1657.  Earnest  money. —  It  is  proper  for  the  court  to  require  a  purchaser,  other  than  the 
trustee  acting  in  behalf  of  bondholders,  to  pay  in  cash  a  part  of  his  bid  a,8  earnest  money. 
Sage  V,  Central  R.  Co.,  9  Otto.  834  (g§  1674-80). 

§  1658.  In  sales  of  large  railroad  properties,  it  is  a  proper  practice  to  require  a  deposit  of 
$50,000  when  the  bid  is  made,  and  the  payment  of  a  like  amount  when  it  is  accepted.  Turner 
r.  L  R  &  W.  R'y  Co..  8  Biss.,  380  (g§  1609-20). 

§  1659.  Any  great  delay  in  taking  proceedings  against  an  alleged  fraudulent  foreclosure 
should  be  excused  by  averments  in  the  petition  which  should  be  proved.  Farmers'  Loan  & 
Trust  Co.  V.  Green  Bay,  etc..  R.  Co.,  6  Fed.  R..  100  (g§  1468-78). 

§  1660.  Compromise  of  mortgage  debt«—  Holders  of  mortgage  bonds  of  a  railroad  need 
not  discharge  their  lien  till  they  have  received  the  full  amount  of  their  bonds,  principal  and 
interest;  but  if  by  way  of  compromise  they  accept  less  in  full  discharge  of  their  claim,  what- 
ever remains  of  the  mortgaged  property  belongs  absolutely  to  the  corporation  as  a  trust  fund 
ior  its  creditors.     Railroad  Co.  v.  Howard,  7  Wall.,  892  (g§  1848-54). 

§  1661.  A  contract  for  the  foreclosure  of  a  railroad  mortgage,  though  unauthorized, 
must  stand  after  it  has  been  carried  into  effect  by  the  consent  of  all  parties  interested.    Ibid, 

XVI.  Rights  of  Pcrchaseks  at  Foreclosure  Sale. 

SuiCHABT  —  Scheme  for  reorganization  upheld  if  equitable,  g  1662.—  Bondholders  purchasing 
with  bonds,  §  IWB,— Purchaser  takes  only  the  property  decreed  to  be  sold,  g  1664. —  No 
right  to  earnings,  §  1665. —  Taxes  on  property  sold,  §  1666. —  When  court  may  direct  trustee 
to  purchase  for  reorganization,  §  1667. 

g  1662.  A  scheme  of  reorganization  which  does  not  contemplate  a  complete  absorption  of 
all  the  property  of  a  company  by  the  secured  creditors  and  the  stockholders,  but  provides  in  an 
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equitable  manner  for  the  nnsecured  creditors,  is  not  fraudulent  as  against  such  creditors,  and 
vrill  t>e  upheld.    Hancock  v.  Toledo,  Peoria  &  Warsaw  R.  Co.,  §  1668. 

§  1608.  Bondholders  purchasing  at  a  foreclosure  sale  hare  an  equitable  right,  after  satisfy- 
ing the  costs  and  charges  of  the  litigation  and  trust,  to  pay  the  balance  in  bonds,  so  far  as  to 
cover  their  own  proportion  of  such  balance.  Where  a  large  part  of  the  bondholders  had 
agreed  to  purchase  the  railroad,  or  to  reoi^anize  the  company  without  a  sale,  the  court  allowed 
the  non-subscribing  bondholders  within  a  certain  period  to  participate  in  tlie  purchase  on 
equal  footing  with  the  others.    Duncan  v.  Mobile  &  Ohio  R.  Co.,  §§  1669,  1670. 

^  1664.  A  purchaser  at  a  foreclosure  sale  of  a  railroad  takes  only  the  property  which  the 
decree  directed  to  be  sold.  He  has  no  claim  to  a  fund  which  was  not  ordered  to  be  sold,  and 
which  the  master  did  not  attempt  to  sell.    Osterberg  v.  Union  Trust  Co.,  g§  1671-1673. 

§  166o.  The  purchaser  at  a  judicial  sale  has  no  right  to  any  part  of  the  earnings  of  a  rail- 
road while  it  remains  in  the  possession  of  the  receiver  after  the  sale  and  before  its  confirma- 
tion, while  indulgence  is  extended  to  the  purchaser  in  making  the  required  payments.  The 
road  in  the  mean  time  is  in  the  custody  of  the  receiver,  and  its  earnings  belong  to  the  bond- 
holders.   Ibid. 

g  1666.  The  purchaser  cannot  retain  from  his  bid  at  a  judicial  sale  a  sum  sufficient  to  pay 
taxes  which  have  become  a  lien  upon  the  property.  The  lien  for  taxes  does  not  stand  on  the 
footing  of  an  ordinary  incumbrance,  but  attaches  to  the  res;  and  the  purchaser,  in  the  absence 
of  any  agreement,  takes  the  property  subject  to  such  lien.    Ibid. 

%  1667.  An  agreement  in  a  railroad  mortgage  that  a  majority  of  the  bondholders  may 
require  the  trustee,  in  case  of  a  foreclosure,  to  buy  for  their  benefit  inures  to  the  benefit  of  all 
the  bondholders ;  and  the  court  may  direct  the  trustee  to  bid  at  the  sale,  and  may  provide  for  ' 
a  complete  execution  of  the  trust.  The  court  may  in  such  case  authorize  a  reorganization 
according  to  the  terms  and  conditions  impo^d  by  such  majority  if  the  rights  of  the  minor- 
ity are  not  interfered  with.    Sage  v.  Central  R,  Co.,  §§  1674-1680. 

[Notes.— See  §1681.] 

HANCOCK  V.  TOLEDO.  PEORIA  &  WARSAW  RAILROAD  COMPANY. 
(District  Court  for  Illinois:  9  Federal  Reporter,  788-743.    1882.) 

Opinion  by  Blodoett,  D.  J. 

Statement  of  Facts. —  This  is  a  bill  filed  by  Jonathan  Hancock  as  a  judg- 
ment creditor  of  the  Toledo,  Peoria  &  Warsaw  Railroad  Company,  in  behalf  of 
himself  and  all  other  creditors  of  that  company,  against  said  company  and 
Morris  K.  Jessup,  Robert  C.  Martin,  Charles  E.  Whitehead,  William  L.  Pnt* 
jiam  and  Henry  Hill,  a  committee  of  the  creditors  of  said  company.  The  bill, 
in  substance,  charges  that  complainant,  on  the  23d  of  November,  1875,  recov- 
ered, in  the  circuit  court  of  Peoria  county,  in  this  state,  a  judgment  against  the 
Toledo,  Peoria  &  Warsaw  Railroad  Company  for  $3,835.35;  that  the  railroad 
of  the  Toledo,  Peoria  &  Warsaw  Railroad  Company  was  heavily  incumbered 
with  mortgages  and  oiher  liens,  and  that  proceedings  had  been  instituted  and 
were  pending  for  the  foreclosure  of  the  mortgage  liens  on  the  property,  and 
that  the  property  was  in  the  hands  of  a  receiver  appointed  by  this  court  under 
such  foreclosure  proceedings;  that,  pending  these  foreclosure  proceedings,  and 
on  or  about  the  13th  day  of  June,  1877,  an  agreement  was  entered  into  be- 
tween the  holders  of  the  mortgage  bonds  and  other  creditors  of  the  corporation, 
whereby  it  was  provided  that  defendants  Jessup,  Martin,  Whitehead,  Putnam 
and  Hill  should  be  appointed  a  purchasing  committee;  that  such  committee 
should  obtain  a  decree  of  foreclosure  in  the  suit  then  pending,  under  which,  all 
and  singular,  the  railroad,  rights,  privileges,  franchises  and  property  of  the 
company  should  be  sold,  and  the  same  should  be  purchased  at  such  sale  by  the 
committee,  for  and  in  behalf  of  all  the  holders  of  bonds,  stocks  and  indebted- 
ness of  the  company;  that  a  new  corporation  should  be  organized,  under  the 
laws  of  the  state  of  Illinois,  to  own,  operate  and  control  such  railroad  franchises 
and  property,  which  should  bear  the  name  of  the  Toledo,  Peoria  &  Western 
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Eailroad  Company;  that  the  holders  of  the  bonds,  indebtedness  and  stock  of 
the  old  company  should  deliver  the  same  to  the  Farmers'  Loan  &  Trust  Com- 
pany of  New  York;  subject  to  the  order  of  the  committee;  that  the  committee 
should  convey  the  title  to  the  railroad,  its  franchises  and  appurtenances,  so 
purchased  by  them,  to  the  new  corporation,  and  the  new  corporation  should 
make  a  mortgage  on  the  same  to  secnre  four  thousand  five  hundred  bonds  of 
$1,000  each.  Also  a  second  mortgage  to  secure  $3,900,000  —  $2,900,000  of 
which  should  be  called  **Jlr8t  preferred  income  bonds,''^  to  be  issued  in  sums  of 
$1,000  each ;  $1,000,000  of  said  bonds  to  be  called  ^*  second  preferred  income 
hands"  to  be  issued  in  soms  of  $1,000  each ;  and  that  the  new  corporation  should 
also  issue  thirty  thousand  shares  of  stock,  of  the  par  value  of  $100  per  share, 
making  a  total  of  $3,000,000  stock ;  that  the  holders  of  the  mortgage  bonds  of 
the  old  company  should  receive,  in  place  of  their  old  securities^  the  new  bonds, 
secured  by  the  first  and  second  mortgages,  at  certain  rates  fixed  by  the  agree- 
ment; that  the  holders  of  the  floating  debt  of  the  old  company  (which  means, 
we  assume,  the  unsecured  indebtedness  of  this  company,  including  this  com- 
plainant) should  receive,  on  surrender  of  their  evidences  of  indebtedness, 
'^  second  preferred  income  bonds  "  of  the  new  company  at  par,  to  the  full  amount 
of  their  respective  debts,  and  interest;  that  the  holders  of  the  first  preferred 
Bttck  of  the  old  company  should  receive,  on  the  surrender  of  the  stock  certifi- 
cates to  the  committee,  stock  of  the  new  company  to  the  amount  of  fifty  per 
cent,  of  their  old  stock.  Holders  of  the  second  preferred  stock  should  receive 
stock  of  the  new  company  to  the  amount  of  thirty  per  cent,  of  the  old  stock, 
and  holders  of  the  common  stock  of  the  old  company  should  receive  twenty-five 
per  cent,  in  stock  of  the  new  company. 

In  his  original  bill,  complainant  stated  the  substance  of  this  agreement  in  a 
very  meager  and  imperfect  manner,  because,  as  he  charged,  the  agreement  was 
in  the  bands  of  defendants,  and  he  was  unable  to  procure  a  copy.  He  has 
since  obtained  a  copy  of  the  agreement,  and  filed  an  amendment  to  his  bill, 
with  a  copy  of  said  agreement,  so  that  the  agreement  itself  is  now  before  the 
court  for  construction.  The  bill  charges  that  this  scheme  or  plan  of  reorganiza- 
tion is  fraudulent  as  against  the  creditors  of  the  old  company,  and  seeks  to 
have  the  stock  of  the  new  company^,  provided  in  the  agreement  to  be  issued 
to  the  stockholders  of  the  old  company,  placed  in  the  hands  of  a  receiver  and 
sold,  and  the  proceeds  applied  to  the  payment  of  complainant's  judgment,  and 
that  of  such  other  creditors  as  shall  come  in  and  be  made  parties  thereto. 

The  solicitor  for  complainant  insists  that  he  makes  just  such  a  case  here  as 
was  shown  in  Railroad  Co.  v,  Howard,  7  Wall.,  392  (§§  1348-54,  supra).  That 
case  involved  a  contract  made  under  circumstances  similar  to  this,  between  the 
bondholders  and  stockholders  of  the  Mississippi  &  Missouri  Railroad  Company 
of  Iowa,  whereby  the  road  of  the  company  was  to  be  sold  under  a  decree  of 
foreclosure  to  be  procured  and  bid  in  by  a  committee  for  a  fixed  sum,  $5,500,000, 
which  was  to  be  distributed  among  the  bondholders  and  stockholders  in  such 
proportions  that  the  stockholders  should  receive  sixteen  per  cent,  of  the  par 
value  of  their  stock,  either  in  money  or  bonds.  This  agreement  was  attacked 
by  the  holders  of  certain  unsecured  indebtedness  of  the  company,  on  the  ground 
that  it  was  fraudulent  as  against  them. 

The  supreme  court  hold  that  plan  of  reorganization  void  as  against  the  unse- 
cured creditors,  because  it  made  no  provision  for  the  payment  of  the  unsecured 
creditors,  saying:  ^'Mortgage  bondholders  had  a  lien  upon  the  property  of  the 
corporation  embraced  in  their  mortgages,  and  the  corporation  having  neglected 
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or  refused  to  pay  the  bonds,  they  bad  a  rigbt  to  institute  proceedings  to  fore- 
close tbe  mortgages,  but  the  equity  of  redemption  remained  in  the  corporation. 
Subject  to  their  lien,  the  property  of  the  railroad  was  in  the  mortgagors,  and 
whatever  interest  remained  after  the  lien  of  tbe  mortgages  was  discharged 
belonged  to  the  corporation ;  and  as  the  property  of  the  corporation  when  the 
bonds  were  discharged,  it  became  a  fund  in  trust  for  the  benefit  of  their  cred- 
itors. Holders  of  bonds  secured  by  mortgage,  as  in  this  case,  may  exact  the 
whole  amount  of  the  bonds,  principal  and  interest,  or  they  may,  if  they  see  fit, 
accept  a  percentage  as  a  compromise  in  full  discharge  of  their  respective  claims; 
but  whenever  their  lien  is  legally  discharged,  the  property  embraced  in  tbe 
mortgage,  or  whatever  remains  of  it,  belongs  to  tbe  corporation." 

§  1 668,  Circuniatances  under  which  a  holder  of  an  unsecured  debt  of  a  corpora- 
Hon  fails  to  make  out  a  case  of  fraud  against  the  plan  proposed  for  a  reorgani- 
zation of  the  corporation. 

It  will  be  seen  that  while  the  Mississippi  &  Missouri  Bailroad  Company  was 
largely  indebted  to  certain  unsecured  creditors,  no  provision  was  made  under 
tbe  scheme  of  reorganization  for  any  payment  or  security  to  the  unsecured 
creditors.  The  plan  contemplated  a  complete  absorption  into  the  purchasing 
committee,  or  their  successors,  of  the  entire  property  of  the  company,  free  from 
all  liens  and* liability  for  the  debts  of  the  old  company,  but  in  no  manner  con- 
templated that  the  holders  of  unsecured  indebtedness  were  to  be  paid  in  full  or 
in  part,  or  in  anywise  provided  for;  while  the  stockholders,  who  only  in  equity 
held  their  interest,  subject  to  the  debts  of  the  company,  were  to  have  about 
$550,000  divided  among  them.  Here,  however,  express  provision  is  made  for 
the  holders  of  all  the  floating  dT3bt  by  giving  them,  in  lieu  of  and  substitution 
for  their  evidences  of  debt  against  the  old  company,  second  preferred  income 
bonds  of  the  new  company  equal  to  the  amount  of  such  floating  debt  and  inter- 
est. This  income  bond  is,  by  the  terms  of  agreement,  a  higher  grade  of  security 
than  the  stock  of  the  old  company;  that  is,  the  stockholders  get  no  dividend 
until  the  interest  on  these  bonds  is  all  paid.  The  stockholders  are  placed 
behind  the  holders  of  these  bonds,  and  the  plan  seems  to  fairly  contemplate  the 
protection  of  all  classes  of  creditors  of  the  old  company  in  the  equitable  order 
of  their  priority.  It  was  the  evident  purpose  of  the  parties  to  this  agreement 
to  place  these  floating  debt-holders  in  at  least  as  good  a  relation  to  the  new 
company  as  they  bore  to  the  old  company.  They  got  for  their  unsecured 
indebtedness  something  which  at  least  bears  the  semblance  of  a  security.  It 
was  a  second  mortgage  bond.  Ko  complaint  is  made  of  anything  inequitable 
in  the  provision  by  which  the  holders  of  the  mortgage  debt  should  be  paid  in 
full  in  the  manner  provided  in  the  agreement;  nor  is  there  any  suggestion  that 
there  was  any  fraudulent  collusion  between  the  bondholders  and  stockholders 
to  defraud  the  unsecured  creditors. 

It  would  seem  almost  obvious,  from  a  statement  of  the  amount  of  bonded 
and  unsecured  indebtedness  of  this  old  company,  that  it  could  not  have  been 
anticipated  that  this  railroad  property  would  or  could  have  been  sold  for  cash; 
or,  if  a  cash  sale  had  been  insisted  upon,  it  would  only  have  partly  paid  the 
holders  of  the  first  mortgage  bonds.  The  plan  adopted  had  what  seems  to 
have  been  a  due  and  equitable  regard  for  the  interests  of  all  classes  of  creditors 
and  stockholders,  and  it  does  not  seem  that  upon  tbe  statements  in  this  bill  any 
injustice  was  intended  or  has  been  done  to  this  creditor.  He  undoubtedly  has 
been  offered  much  more  than  he  could  have  got  had  the  holders  of  the  secured 
indebtedness  insisted  upon  their  full  payment  as  they  would  seem  to  have  bad 
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the  right  to  do.  If  this  bill  had  shown  that  this  creditor  had  accepted  the  pro- 
vision made  for  him  under  the  scheme  or  plan  of  reorganization,  or  had  accepted 
the  income  bonds  he  was  entitled  to  receive,  and  there  was  still  a  balance  of 
his  debt  left  unliquidated,  he  might,  under  the  authority  of  the  case  which  has 
been  referred  to,  have  had  a  right  to  call  upon  the  stockholders  to  surrender 
the  stock  which  it  was  provided  they  should  receive  as  a  part  of  this  scheme. 
But  it  is  not  necessary  to  discuss  that;  and  I  refer  to  it  only  for  the  purpose  of 
showing  that  he  makes  no  such  statement.  He  does  not  show  he  has  accepted 
the  provision  which  was  made  for  him,  and  has  come  into  the  scheme  for  the 
purpose  of  obtaining  payment,  as  the  other  creditors  of  this  corporation  did, 
and  as  he  might  have  done.  If  he  had  exhausted  his  remedy  he  might  have 
bad  a  different  standing  with  reference  to  the  stockholders.  It  is  true,  the 
contract  provides  that  all  those  who  come  into  this  scheme  shall  contribute  rat- 
ably to  the  expenses  necessary  to  complete  this  plan  of  reorganization.  This 
does  not  seem  inequitable,  but  on  the  contrary,  just  and  equitable,  between  the 
parties.  All  classes  of  the  creditors  of  this  company  seem  involved  in  a  com- 
mon misfortune,  and  it  seems  to  me  but  right  that  they  should  share  in  the 
expenses  of  a  plan  which  had  for  its  purpose  the  benefit  of  all. 
The  bill  is  therefore  dismissed  for  want  of  equity. 

DUNCAN  V.  MQBILE  &  OHIO  RAILROAD  COMPANY. 
(Circuit  Court  for  Alabama:  8  Woods,  597-602.     1870.) 

Statement  of  Facts. —  This  was  a  bill  to  foreclose  a  mortgage  on  the  Mobile 
&  Ohio  Railroad  Company.  It  appeared  that  the  majority  of  the  bondholders 
bad  agreed  to  reorganize  the  company. 

§  1669.  Bondholders  have  an  equitable  riffht  to  purchase  mortgaged  property 
and  pay  a  proper  proportion,  of  the  purchase  money  in  bonds. 

Opinion  by  Bradley,  J. 

Bondholders  secured  by  a  common  mortgage  have  equal  rights  in  the  com- 
mon security,  proportional  to  the  amount  held  by  each.  If  the  mortgaged 
property  be  sold  to  a  stranger,  the  proceeds  are  equally  distributed  and  perfect 
justice  is  done  to  all.  If  bondholders  purchase  the  entire  property,  they  have 
an  equitable  right,  after  satisfying  the  costs  and  charges  of  the  litigation  and 
trust,  to  pay  the  balance  in  bonds,  so  far  as  their  own  proportion  of  such  bal- 
ance extends,  for  it  is  to  come  to  them.  But  it  is  evident  that  those  who  singly, 
or  in  combination,  hold  a  large  portion  of  the  bonds,  have  a  great  advantage 
over  the  minority;  for  they  can  pay  their  own  proportion  of  the  purchase 
money,  which  is  much  the  largest,  in  bonds,  and  have  only  a  small  amount  of 
cash  to  pay,  whilst  the  minority  can  only  pay  a  small  proportion  in  bonds,  and 
have  a  large  amount  to  pay  in  cash,  which,  as  a  generality,  they  are  totally 
unable  to  pay.  This  practically  puts  it  in  the  power  of  the  majority  to  get 
the  property  at  a  large  sacrifice,  and  turn  the  minority  oflf  with  a  mere  pit- 
tance. This  is  inequitable,  and  to  be  avoided  if  possible.  Perhaps  the  most 
equitable  mode  of  disposing  of  the  property  (when  practicable),  when  it  can- 
not be  sold  for  cash  to  an  amount  sufficient  to  pay  the  bondholders,  is  to  de- 
cree a  strict  foreclosure,  in  which  all  will  participate  alike,  or  to  make  a  sale 
for  the  equal  benefit  of  all  the  bondholders  who  choose  to  come  in  and  partici- 
pate. A  strict  foreclosure  may  be  attended  with  difficulties  in  those  states 
where  a  mortgage  is  a  mere  security,  and  does  not  give  a  legal  title,  besides 
which,  it  places  the  property  in  the  hands  of  a  vast  number  of  beneficiaries 
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whose  consent  may  be  very  difficult  to  obtain  in  perfecting  a  new  organization 
for  conducting  the  business.  A  sale  for  the  benefit  of  all  is  attended  with  the 
difficulty  of  determining  who  shall  make  the  bid.  The  court  has  sometimes 
authorized  the  trustees  of  the  mortgage  to  bid  for  the  bondholders.  In  this 
case,  it  is  obvious  that  one  class  or  the  other  of  the  bondholders  would  be  dis- 
satisfied with  any  selection  of  trustees  which  the  court  might  make. 

To  decree  that  all  the  bondholders  shall  be  allowed  to  participate  in  any  sale 
that  may  be  made  would  practically  nullify  an  auction  sale.  Who  would  bid 
on  such  terras? 

In  this  case,  it  has  been  brought  to  our  notice  that  a  scheme  for  reorganizing 
the  company,  or  the  interests  represented  in  its  property,  has  been  agreed  tu 
and  subscribed  by  about  seventy -eight  per  cent,  (in  interest)  of  the  first  mort- 
gage bondholders.  We  have  examined  this  scheme,. and  if  not  perfectly  equi- 
table, we  are  unable  to  point  out  any  want  of  fairness  in  it.  It  would  give  to 
those  who  have  not  joined  in  it,  should  they  do  so,  about  twenty  and  one-half 
per  cent,  interest  in  the  entire  purchase;  whilst  if  all  first  mortgage  bondhold- 
ers (including  the  Tennessee  bonds  in  the  number)  were  placed  on  an  exact 
proportionate  division,  the  non-subscribing  interest  in  the  purchase  would 
amount  to  about  twenty-one  and  five-eighths  per  cent.  But  they  run  the  risk 
of  the  Tennessee  bonds  being  placed  ahead  of  the  others.  If  the  latter  were 
given  the  preference,  then,  subject  to  that  incumbrance,  the  non-subscribing  in- 
terests would,  by  an  equal  division  with  the  others,  take  about  twenty-four  and 
eight-tenths  per  cent,  of  the  purchase,  which  is  probably  less  advantageous  to 
them  than  the  proposed  plan  of  reorganization  would  be. 

Looking  at  the  difficulties  which  beset  the  subject  on  every  side,  we  think 
that  if  we|  allow  the  non-subscribing  bondholders  to  participate  in  the  purchase 
of  the  property,  should  it  be  made  in  behalf  of  the  reorganizing  combination, 
on  an  equal  footing  with  those  who  have  joined  it,  that  we  shall  have  done  all 
that  we  can  do  under  the  circumstances  to  protect  their  interests.  The  parties 
representing  the  reconstruction  scheme,  through  their  counsel,  have  offered  to 
allow  them  to  come  in,  and  to  extend  the  time  for  doing  so  until  the  Ist  of 
August.  We  suggest  that  this.time  should  be  extended  to  the  day  of  sale  of 
the  property.  We  perceive  that  the  trustees  have  the  power  to  do  this  —  and 
keep  the  agreement  on  foot  by  extending  the  time  sixty  days  at  a  time.  We 
have,  therefore,  proposed  an  additional  proviso  to  the  decree  to  carry  out  this 
view.  We  hope  that  it  will  be  acceded  to  by  the  counsel  for  the  complainants 
and  those  representing  the  reconstruction  scheme.  We  do  not  wish  to  dictate 
these  terms  to  the  parties  who  propose  to  purchase,  but  suggest  that,  in  our 
judgment,  the  interest  of  all  parties  would  be  subserved  by  an  arrangement  of 
this  sort. 

Woods,  J.,  concurred. 

FIXING  AMOITNT  OF   APPEAL  BOND. 

§  1670.  Ammmt  of  appeal  bond. 

Opinion  by  Bradley,  J. 

An  appeal  being  granted  and  allowed  in  these  cases  from  the  decree  rendered 
therein  on  the  15th  day  of  June,  1877,  the  question  is  raised  as  to  the  amount 
of  the  appeal  bond  to  be  given  by  the  appellants,  they  being  the  plaintiffs  in 
the  second  and  third  suits,  and  defendants  in  the  first.  The  decree  appealed 
from  sustained  the  claim  of  Alexander  Duncan,  as  holder  of  certain  first  mort- 
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gage  coupons  to  tbe  amount  of  over  $500,000,  to  come  in  pari  passu  with  the 
first  mortgage  bondholders,  and  directs  a  foreclosure  of  the  first  mortgage  and 
a  sale  of  the  mortgaged  property  to  pay  the  bonds  secured  thereby,  and  also 
certain  other  bonds  given  for  interest,  amounting  in  the  aggregate  to  about 
$10,000,000.  Purchasers  are,  by  the  decree,  allowed  to  pay  the  purchase 
money  in  bonds  and  coupons  to  the  extent  of  their  proportionate  interest  as 
bondholders  in  the  whole  amount  of  first  mortgage  bonds.  About  four-fifths 
of  the  bondholders  have  agreed  to  and  subscribed  a  scheme  for  reorganizing 
the  company  and  purchasing  the  road. 

The  court  has  allowed  the  remaining  bondholders  until  the  1st  of  September 
to  join  in  said  scheme.  A  portion  of  the  bondholders,  holding  less  than  one- 
tenth  of  the  entire  mortgage  interest,  are  dissatisfied  with  the  decree,  and 
promote  the  appeal.  The  property  being  in  the  hands  of  a  receiver,  and  not 
producing  much,  if  any,  more  than  the  expenses  and  necessary  repairs  of  the 
road,  the  bondholders  to  whom  the  property  or  its  proceeds  really  belongs  will  be 
kept  out  of  possession  for  two  or  three  years  by  the  intervention  of  the  appeal. 
This  delay  in  obtaining  possession  of  the  property  or  its  proceeds  we  regard  as 
calculated  greatly  to  injure  them.  By  having  immediate  possession  they  could 
make  the  necessary  improvements  and  connections  required  for  making  the 
property  much  more  remunerative,  and  could  manage  it  much  more  to  their 
advantage  generally  than  a  receiver  can  do.  Or  if  the  property  were  imme- 
diately sold,  they  would  be  in  possession  of  the  interest  of  the  purchase  money, 
of  which  they  will  now  be  deprived  for  two  or  three  years  by  the  appeal.  In 
our  judgment,  therefore,  an  appeal  bond  for  $100,000  is  very  moderate  in 
amount. 

The  appellants  contend  that  on  the  principles  of  the  decision  of  the  supreme 
court  in  the  case  of  Jerome  v.  McCarter,  21  Wall,  17,  a  bond  for  $100,000  is 
greatly  in  excess  of  what  should  be  required.  They  insist  that,  in  contempla- 
tion of  law,  possession  by  a  receiver  is  equally  beneficial  to  those  who  are 
interested  in  the  property,  as  possession  by  the  parties  themselves.  Whilst  this 
may  be  the  case  with  regard  to  dead  property,  or  even  real  estate  generally, 
we  think  it  is  not  so  where  the  property,  like  a  railroad,  is  perishable  in  its 
character,  and  has  to  be  managed,  worked,  repaired  and  taken  care  of,  in  order 
to  preserve  it.  We  think  that  the  owner  is  a  better  manager  than  a  trustee  or 
receiver,  who  is  hampered  and  restrained  in  his  management,  and  cannot  take 
advantage  of  all  those  moans  and  opportunities  which  the  owner  could  do  for 
rendering  the  property  most  profitable  and  productive. 

On  these  grounds,  we  think  that  the  damage  sustained  by  the  delay  will  be 
much  more  than  the  mere  costs  and  expenses  of  the  suit,  and  that  the  actual 
loss  and  injury  to  the  owner,  or  in  this  case  the  bondholders,  may  be  taken 
into  consideration  by  the  court  in  fixing  the  amount  of  the  bond,  and  tbat  loss 
and  damage,  we  think,  will  not  be  less  than  the  amount  we  have  required. 
The  most  forcible  difficulty  which  presents  itself  to.  our  minds  is  the  measure  of 
damages  which  would  be  applicable  in  a  suit  on  the  bond.  Would  it  be  ad- 
missible for  the  plaintiffs  to  show  a  loss  to  tbe  bondholders  by  reason  of  advan- 
tages lost  for  the  cause  above  referred  to?  Of  this  there  may  be  a  question. 
But  our  opinion  is,  on  the  whole,  that  such  a  damage  would  be  the  subject  of  a 
recovery.  If  damages  are  really  sustained,  there  seems  no  good  reason  why 
they  should  not  be  recovered. 

Woods,  J.,  concurred. 
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OSTERBERG  v.  UNION  TRUST  COMPANY. 
(8  Otto,  424-429.     1876.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Illinois* 

Statement  op  Facjts. —  A  mortgage  was  given  by  the  Rockford,  Rock  Island 
&  St.  Louis  Railroad  Company  to  secure  certain  bonds,  and  suit  to  foreclose 
was  brought  by  the  trustee,  June  11,  1874.  The  property  passed  into  the 
hands  of  a  receiver  in  the  following  October.  The  receiver  took  possession  of 
the  road  and  operated  it,  and  on  July  11,  1875,  a  decree  was  entered  directing 
a  sale  of  the  road  and  certain  real  estate.  The  master  gave  notice  at  the  sale 
that  a  sufficient  amount  of  the  proceeds  would  bo  retained  to  paj'  the  taxes 
for  1873  and  1874.  The  appellant  became  the  purchaser,  and  on  May  27,  1876, 
the  sale  was  confirmed  and  a  conveyance  directed.  Lynde  and  Curtis  had  be- 
come sureties  on  appeal  bonds  for  the  company,  and  certain  lands  covered  by 
the  mortgage  were  conveyed,  and  certain  moneys  deposited,  for  their  indem- 
nity. Part  of  the  land  was  sold  and  the  proceeds  converted  into  government 
bonds.  The  sureties  were  afterwards  discharged  from  liability,  and  the  money 
and  bonds  came  to  the  hands  of  the  receiver,  and  were  by  him  paid  into  court 
and  ordered  to  be  distributed  among  the  creditors.  The  lands  that  were  sold 
were  not  mentioned  in  the  decree,  and  those  that  were  not  sold  were  conve3'ed 
under  the  order  of  the  court.     The  receiver  did  not  pay  the  taxes  for  1875. 

Opinion  by  Mb.  Justice  Davis. 

We  are  unable  to  perceive  that  the  appellant  is  entitled  to  the  relief  which 
he  seeks. 

§  1671.  A  lien  for  taxes  does  not  stand  on  the  footing  of  an  ordinary  incum- 
hrance.  It  attaches  to  the  res,  and  the  purchaser  at  a  judicial  sale  takes  it  subject 
to  this  lien. 

1.  The  taxes  for  1875  were,  at  the  date  of  the  decree,  a  subsisting  lien  upon 
the  mortgaged  property,  and  he  had  not  only  constructive  but  actual  notice  of 
its  existence.  It  is  true  that  the  title  of  a  purchaser  at  a  judicial  sale  under  a 
decree  of  foreclosure  takes  effect  by  relation  to  the  date  of  the  mortgage,  and 
defeats  any  subsequent  lien  or  incumbrance.  A  lien  for  taxes  does  not,  how- 
ever, stand  upon  the  footing  of  an  ordinary  incumbrance,  and  is  not  displaced 
by  a  sale  under  a  pre-existing  judgment  or  decree,  unless  otherwise  directed  by 
statute.  It  attaches  to  the  res  without  regard  to  individual  ownership,  and 
when  it  is  enforced  by  sale  pursuant  to  the  statute,  prescribing  the  mode  of 
assessing  and  collecting  them,  the  purchaser  takes  a  valid  and  unimpeachable 
title.  But  if  the  doctrine  were  otherwise,  and  if  the  rule  of  caveat  emptor  had 
no  application  to  this  case,  we  are  not  aware  of  any  principle  which  would  jus- 
tify withholding  from  the  mortgagee  any  of  the  moneys  derived  from  the  sale 
of  the  mortgaged  property,  with  a  view  to  the  application  of  them  to  satisfy 
such  a  lien.  This  is  not  a  controversy  between  incumbrancers.  It  is,  in  effect, 
a  proceeding  by  a  purchaser  at  a  judicialsale  to  apply  a  portion  of  his  bid  to 
the  partial  discharge  of  an  incumbrance  to  which  he  admits  that  the  property 
in  his  hands  is  subject.  -  Even  if  the  law  had  not  imposed  on  the  purchaser  the 
burden  of  discharging  it,  the  terms  of  sale,  as  announced  by  the  master,  clearly 
did  so. 

§  1 672.  A  purchaser  at  judicial  sale  has  no  right  to  ear^iings  while  the  prop- 
erty is  in  the  hands  of  the  receiver,  unless  he  has  complied  with  his  contract  of 
purchase, 

2.  lie  has  no  rightful  claim  to  any  part  of  the  earnings  of  the  road  whilst 
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it  remained  in  the  possesBton  of  the  receiver,  nor  is  he  in  a  position  to  question 
the  orders  -of  the  court  as  to  the  application  of  those  earnings.  The  road 
would  have  been  surrendered  to  him  at  an  earlier  date  had  he  punctually  com- 
plied with  the  terms  of  the  sale;  but  the  court,  under  the  peculiar  circum- 
stances of  the  case,  extended  to  him  an  indulgence  in  making  the  required 
payments.  In  the  mean  time  the  road  remained  in  the  custody  of  the  receiver, 
and  its  earnings  were  devoted  to  the  payment  of  current  expenses  and  other 
meritorious  claims. 

§  1673.  A  purchaser  at  a  judicial  sale  takes  only  the  property  offered  for  sale. 

3.  Nor  has  the  appellant  a  right  to  the  money  and  government  bonds  which 
came  to  the  hands  of  the  receiver  from  Henry  Curtis  and  Cornelius  Ljmde.  So 
soon  as  they  were  relieved  from  the  trust  upon  which  these  persons  held  them, 
they  belonged  in  equity  to  the  bondholders.  The  purchaser  could  acquire  no 
right  to  them,  as  he  bought  only  the  property  which  the  decree  directed  to  be 
sold;  and  it  did  not  order  the  sale  of  this  fund,  nor  did  the  master  attempt  to 
sell  it.  If  the  deed  of  the  receiver  to  Oslerberg  is  broad  enough  in  its  lan- 
guage to  cover  this  fund,  it  is  to  that  extent  void,  as  he  was  only  authorized  to 
convey  the  property  previously  described  in  the  decree  and  sold  by  the  master 
at  the  sale. 

Decree  affirmed. 

SAGE  V.  CENTRAL  RAILROAD  COMPANY. 

(9  Otto.  384-348.    1878.)  • 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Iowa. 

Opinion  by  Mr.  Jcsticb  Strong. 

Statement  op  Facts. —  This  proceeding  was  commenced  by  a  bill  filed  at 
the  suit  of  Charles  Alexander  and  others,  holders  of  bonds  secured  by  a  first 
mortgage  or  deed  of  trust  of  the  Central  Railroad  Company  of  Iowa,  praying 
for  an  account,  for  the  appointment  of  a  receiver,  and  for  a  foreclosure  of  the 
mortgage.  The  bill  was  filed  to  October  term,  1874,  in  the  circuit  court.  It 
made  the  railroad  company  and  the  Farmers'  Loan  &  Trust  Company  of  New 
York,  who  were  the  trustees  named  in  the  mortgage,  parties  defendant  Sub- 
sequently, at  the  same  term,  the  trustees,  who  were  also  trustees  under  second 
and  third  mortgages,  filed  their  original  bill,  as  well  for  the  benefit  of  the 
complainants  in  the  first  bill  as  for  all  other  bondholders,  praying  also  for  an 
account,  for  a  receiver,  and  for  a  foreclosure.  By  order  of  the  court,  these  two 
bills  were  consolidated,  and  the  hearing  of  the  case  proceeded  Until  the  22d  of 
October,  1875,  when  a  final  decree  was  made,  directing,  inter  alia^  a  sale  of  the 
mortgaged  premises.  On  the  15th  of  January,  1876,  Russell  Sage,  James  Buell 
and  N.  A.  Cowdrey,  on  their  petition,  representing  themselves  to  be  holders  of 
some  of  the  mortgaged  bonds  secured  by  the  first  mortgage,  were  permitted  to 
intervene  as  parties,  to  prosecute  an  appeal  to  this  court  for  the  protection  of 
their  several  interests,  against  the  decree  of  October  22,  1875.  They  have  ac- 
cordingly appealed;  and  as  their  appeal  was  not  made  a  supersedeas^  and  the 
decree  was  executed  by  a  sale,  they  have  entered  a  second  appeal  from  the  con- 
firmation of  that  sale. 

Directing  our  attention  first  to  the  appeal  from  the  decree  of  October  22, 
1875,  it  is  observable  that  it  raises  no  question  respecting  the  validity  or  amount 
of  the  debts  due  by  the  mortgagors  and  secured  by  the  several  mortgages,  nor 
any  respecting  the  order  in  which  they  are  entitled  to  payment.    There  is 

775 


§1678.  CONVEYANCES— RAILROAD  MORTGAGES. 

some  complaint  that  the  court,  before  the  final  decree  was  entered,  directed 
certain  payments  to  be  made  by  the  receiver  for  locomotives  and  rent  ot  cars 
used  upon  the  road,  either  by  the  receiver  or  before  his  appointment  Whether 
these  orders  were  correct  or  not,  we  will  consider  hereafter.  The  appsllants  do 
not  complain  that  the  decree  of  the  court  has  not  determined  correctly  the 
amounts  due  upon  the  several  mortgages,  and  marshaled  them  in  their 
proper  order  of  priority.  Nor  do  they  insist  that  it  was  not  proper  for  the 
court,  in  view  of  the  facts  as  they  appeared,  to  order  a  sale  of  the  mortgaged 
property.  Thpir  complaint  is  rather  respecting  the  disposition  which  the  court 
decreed  to  be  made  of  the  property,  in  case  the  trustees  of  the  mortgage 
should  become  the  purchasers.  To  understand  those  dispositions,  and  the  rea- 
sons why  they  were  ordered,  it  is  necessary  to  observe  carefully  the  provisions 
of  the  deed  upon  which  the  bill  was  founded,  and  which,  therefore,  properly 
affected  the  decree.  Some  of  them  are  quite  peculiar.  The  first  mortgage 
was  given  to  the  Farmers'  Loan  &  Trust  Company  of  New  York,  to  secure  the 
payment  of  bonds  of  the  railroad  company  to  the  amount  of  $3,776,000,  with 
interest  thereon.  It  covered  the  entire  corporate  property  of  the  mortgagor, 
constructed  or  to  be  conotructed,  and  all  its  franchises  and  privileges, —  all  its 
property  that  might  thereafter  be  acquired,  including  machinery,  locomotives, 
rolling  stock,  tools  and  supplies,  as  well  as  the  net  income  of  the  mortgagor. 
It  contained  also  the  usual  stipulation  made  in  railroad  mortgages,  that  in  case 
of  default  in  the  payment  of  interest  th'?  principal  should  fall  due;  that  the 
trustee,  on  the  written  request  of  a  majority  of  the  holders  of  the  bonds,  should 
be  authorized  and  empowered  to  take  possession  of  the  property,  and  sell  it  at 
public  auction.  It  is  unnecessary  to  refer  to  the  other  provisions,  except  the 
following,  which  are  special  and  unusual,  and  have  a  material  bearing  upon  the 
decree  of  which  the  appellants  complain.     These  we  quote  at  large: 

^'  And  it  is  further  covenanted  and  agreed  by  and  between  the  parties  hereto, 
that  in  case  of  any  judicial  foreclosure  sale,  or  other  sale  of  the  premises  em- 
braced in  this  mortgage,  under  the  decree  of  any  court  having  jurisdiction 
thereof,  based  upon  the  foreclosure  of  this  mortgage,  and  the  holders  of  a  ma- 
jority of  the  then  outstanding  bonds  secured  by  this  mortgage  shall  in  writing 
request  the  said  trustee  or  their  successor,  they  are  authorized  to  purclutse  the 
premises  embraced  herein  for  the  use  and  benefit  of  the  holders  of  the  then 
outstanding  bonds  secured  by  this  mortgage.  And  having  so  purchased  said 
premises,  the  right  and  title  thereto  shall  vest  in  said  trustees,  and  no  bond- 
holder shall  have  any  claim  to  the  premises  or  the  proceeds  thereof,  except  for 
his  pro  rata  share  of  the  proceeds  of  said  purchased  premises,  as  represented 
in  a  new  company  or  corporation,  to  be  formed  for  the  use  and  benefit  of  the 
holders  of  the  bonds  secured  hereby,  and  the  said  trustee  may  take  such  lawful 
measures  as  deemed  for  the  interest  of  said  bondholders,  to  organize  a  new 
company  or  corporation  for  the  benefit  of  the  holders  of  the  bonds  secured  by 
this  mortgage.  Said  new  company  or  corporation  shall  be  organized  upon  such 
terms,  conditions  and  limitations,  and  in  such  a  manner,  as  the  holders  of  a 
majority  of  said  outstanding  bonds  secured  by  this  mortgage  shall,  in  writing, 
request  or  direct,  and  said  trustee  so  purchasing  shall  thereupon  reconvey  the 
premises  so  purchased  by  them  to  said  new  company  or  corporation." 

It  was  a  mortgage  containing  these  stipulations  that  the  circuit  court  was 
called  upon  to  enforce.  And  the  several  bondholders  claiming  under  the  mort- 
gage held  their  interests  subject  to  this  controlling  power  given  to  the  majority 
of  all  the  bolders. 

776 


RIGHTS  OF  PURCHASERS  AT  FORECLOSURE  SALE.  §  1673. 

There  were  two  subsequent  mortgages  of  the  same  property,  given  by  the 
railroad  company  to  the  same  trustee,  to  secure  the  payment  of  other  bonds. 
These  were  set  forth  in  the  bill;  and  when  the  consolidated  case  was  ripe  for  a 
decree,  it  appeared  that  there  was  due  from  the  company  for  principal  and 
interest  of  the  first  mortgage  debt  the  sum  of  $4,623,334.99  in  gold,  with  inter- 
est from  October  15,  1875;  upon  the  second  mortgage,  $1,136,246.86;  and  that 
there  were  $420,000  of  bonds,  secured  by  the  third  mortgage,  outstanding. 
The  court  therefore  decreed  that  the  mortgagors  should  pay  within  ten  days 
the  sum  due  to  the  bondholders  under  the  first  mortgage;  and  if  they  failed  to 
pay,  that  the  mortgagees  under  the  second  and  third  mortgages  and  the  judg- 
ment creditors,  or  any  of  them,  in  the  order  of  their  respective  liens,  should 
pay  the  same;  and  that  in  default  of  said  payment  by  any  of  said  parties,  their 
equity  of  redemption  in  the  premises  should  be  foreclosed. 

Had  this  been  all,  the  result  would  have  been  a  strict  foreclosure.  The 
master  to  whom  the  case  had  been  referred  had  found  and  reported  that  the 
property  would  not  sell  at  the  date  of  his  report  (October  11,  1875)  for  more 
than  forty  cents  on  the  dollar  of  its  indebtedness,  and  this  report  had  been  con- 
firmed. It  was  therefore  manifest  that  neither  the  railroad  company  nor  any 
of  the  lien  creditors  subsequent  to  those  holding  under  the  first  mortgage  could 
or  would  pay  the  $4,620,334.99  thereby  secured.  But  a  strict  foreclosure  was 
undesirable  for  all  the  parties.  Not  only  would  it  have  cut  off  entirely  the 
bondholders  secured  by  the  second  and  third  mortgages,  whose  interests  were 
before  the  court,  and  which  it  was  bound  to  protect  as  far  as  possible,  but  it 
would  have  made  the  large  number  of  bondholders  under  the  first  mortgage 
practically  tenants  in  common  of  the  railroad  property.  The  inconveniences 
of  such  a  result  are  obvious  enough.  A  sale,  therefore,  was  for  the  interest  of 
all,  and  to  that  no  one  objected.  Indeed,  it  was  contemplated  as  possible  in 
each  of  the  three  mortgages.  The  bondholders,  through  their  trustee,  had  made 
arrangements  in  view  of  such  a  contingency.  They  had  agreed  what  should 
be  the  effect  and  consequence  of  a  judicial  sale.  All  of  them  bad  taken  their 
bonds  with  knowledge  of  the  agreement  and  subject  to  it.  What  that 
agreement  was,  what  purpose  it  was  intended  to  subserve,  against  what  mis- 
chief it  was  proposed  to  guard,  and  by  what  mode  it  was  stipulated  the  object 
intended  should  be  accomplished,  it  is  very  important  to  consider.  By  the 
agreement,  the  entire  body  of  the  bondholders  consented  to  place  their  inter- 
ests, to  a  certain  extent,  under  the  control  of  a  majority  of  their  number. 
Their  trustee  was  authorized  to  purchase  the  property  at  the  judicial  sale,  should 
one  be  ordered,  and  convey  it  to  a  new  corporation,  to  be  formed  for  their 
benefit,  provided  a  majority  of  them  should,  in  writing,  request  such  a  purchase. 
They  had  agreed  to  more  than  this.  They  had  consented  that  the  new  corpora- 
tion should  be  organized  upon  such  terms,  conditions  and  limitations,  and  in 
such  manner,  as  the  holders  of  a  majority  of  the  outstanding  bonds  secured  by 
the  mortgage  should,  in  writing,  request  or  direct.  This  consent  and  agreement, 
this  deposit  of  power  in  the  majority,  was  contained  in  the  mortgage  under 
which  the  appellants  claim.  The  purposes  sought  to  be  accomplished  by  it  are 
manifest. 

First.  It  was  designed  for  protection  against  the  perils  of  a  forced  sale  of  an 
ui)8alable  property  for  cash.  It  was  well  known  that  at  judicial  sales  of  rail- 
roads for  cash  there  is  little  likelihood  of  obtaining  a  bid  for  a  sum  at  all 
commensurate  with  the  value  of  the  property  sold,  or  with  tho  amount  of  in- 
onmbrances  upon  it.    The  amount  required  is  so  large,  usually,  that  it  is  beyond 
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the  reach  of  ordinary  purchasers.  In  such  a  case  as  the  present,  the  first  mort* 
gage  bondholders  are  the  only  party  that  can  become  the  purchasers,  and  they 
only,  because  they  need  not  pay  their  bid  in  cash. 

Secondly.  The  agreement  looked  farther.  It  provided  for  the  contingency  of 
a  purchase  by  bondholders  under  the  mortgage.  But  such  a  purchase  could  not 
inure  equally  to  the  benefit  of  all,  unless  all  were  parties  to  it.  There  is  almost 
a  certainty  that  in  foreclosure  sales  of  a  railroad,  especially  when  the  mort- 
gage debts  exceed  the  market  value  of  the  property,  as  in  this  case,  the  par- 
chaser  will  be  an  association  of  some  of  the  bondholders  secured  by  the 
mortgage,  who  buy  with  the  intention  of  organizing  a  new  company  to  hold 
the  property  for  their  interests.  Where  the  bondholders  are  numerous,  diver- 
sities of  views  respecting  the  new  organization  may  be  expected,  and  they  gen- 
erally arise.  Very  rarely  do  all  the  bondholders  unite  in  making  the  purchase. 
Frequently  there  is  more  than  one  combination,  and  a  strife  between  them  to 
secure  the  advantage  hoped  Tor  from  the  purchase  and  consequent  control  of 
the  property.  The  result  is  that  those  who  do  not  belong  to  the  successful 
combination  are  excluded  from  those  advantages,  and  are  not  placed  upon  an 
equal  footing  with  the  others. 

Thirdly.  Another  evil,  that  observation  shows  to  be  very  frequent,  is  that 
the  arrangements  for  purchasing  the  mortgaged  property  and  organizing  a  new- 
company,  desired  by  the  majority  of  the  bondholders,  and  which  would  be  for 
the  equal  benefit  of  all,  are  resisted  by  a  small  minority,  unless  they,  the 
minority,  are  paid  in  full,  or  superior  advantages  are  conceded  to  them,  at  the 
expense  of  their  fellows. 

§  1674.  An  agreement  embodied  in  a  mortgage^  tJiat  a  majority  of  the  hand- 
holders  might  require  the  trustee  in  case  of  a  foreclosure  to  huy  for  their  benejU, 
inures  equally  to  the  benefit  of  such  hondh^clders. 

It  was  in  view  of  all  this  that  the  first  mortgage  bondholders  entered  into 
the  agreements  contained  in  the  mortgage, —  the  agreements  which  we  have 
quoted.    They  provided  that  there  should  be  no  judicial  sale  for  cash,  unless 
the  amount  bidden  at  the  sale  should  equal  the  sum  due  and  secured  by  the 
mortgage.    Instead  of  such  a  sale  they  provided  a  method  by  which  all  the 
bondholders  with  equal  rights  might  effect  a  reorganization  of  the  indebted 
corporation,  and  become  the  owners  of  the  franchises  and  propeHj^niortgaged. 
This  mode  was  the  creation  of  a  new  corporation  in  which  the  prop^y  should 
be  vested,  for  the  equal  benefit  of  all  the  holders  of  the  bonds,  thus  {^eventing 
any  minority  or  any  bondholders  from  demanding  that  their  wishes  alA  inter- 
ests should  be  given  a  preference  to  those  of  others  in  like  condition,  oili^^ 
they  should  be  paid  in  whole,  or  in  part,  in  cash.    So  the  agreement  waSl 
part  intended  to  guard  against  the  evils  resulting  from  the  want  of  unanimity 
among  those  whose  rights  were  exactly  the  same,  and  the  possible  necessity  of  \    i 
raising  money  to  pay  off  non-assenting  holders  of  the  bonds.     It  was  to  secure     "^ 
the  common  interests  of  all  the  bondholders,  in  such  a  manner  that  none  should 
obtain  an  advantage  over  the  others,  that  it  was  agreed  the  purchase  might  be 
made  by  the  trustee  on  account  of  all,  and  that  the  subsequent  disposition  of 
the  subject  of  the  purchase  should  be  for  the  common  benefit  of  all.     To  carry 
out  these  intentions  a  majority  of  the  bondholders  was  empowered  to  act  con- 
trollingly  for  the  entire  body,  in  matters  respecting  the  purchase  and  disposi- 
tion of  the  property  purchased,  subject  to  the  limitation  that  the  purchase  if 
made  by  the  trustee,  should  be  for  the  use  and  benefit  of  the  outstandin<y 
bonds;  that  the  property  should  be  conveyed  to  a  new  company  which  should 
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be  organized  for  their  benefit,  on  such  terms,  conditions  and  limitations  as  the 
holders  of  a  majority  of  the  outstanding  bonds  should  request  or  direct.  The 
agreement,  though  unusual,  was  a  reasonable  one.  While  it  prevented  a  small 
minority  of  tiie  bondholders  from  forcing  unreasonable  and  inequitable  con- 
cessions from  the  majority,  it  did  not  empower  that  majority  to  crush  out  the 
rights  of  the  minority,  or  subject  them  to  any  disadvantage.  It  authorized 
only  such  arrangements  as  would  inure  equally  to  the  benefit  alike  of  the 
majority  and  the  minority. 

§  1675.  the  court  in  stick  case  may  direct  the  trustee  to  hid  at  the  saUy 

and  may  provide  for  a  complete  execution  of  the  trust. 

Such  was  the  contract  and  such  the  power  conferred  upon  a  majority  of  the 
bondholders.  It  was  such  a  contract  which  the  bills  brought  before  the  circuit 
court  for  a  decree.  In  view  of  its  provisions  we  cannot  think  it  was  error  to 
decree,  as  the  court  did,  that  the  mortgaged  property  should  be  sold  to  the 
highest  and  best  bidder,  and  that  the  trustee  should  be  authorized  and  directed 
to  bid  at  the  sale,  as  trustee  for  the  first  mortgage  bondholders,  at  least  the 
amount  of  principal  and  interest  of  the  first  mortgage  bonds.  The  decree 
went  farther.  At  the  time  when  it  was  made  it  appeared  that  a  large  ma- 
jority of  the  first  mortgage  bondholders  had,  in  writing,  requested  and  directed 
the  trustee,  if  becoming  the  purchaser,  to  convey  the  property  to  a  new  corpo- 
ration, organized  substantially  on  the  terms,  conditions  and  limitations  pre- 
scribed in  the  decree  which  the  court  made.  The  request  was  an  attempted 
exercise  of  the  power  conferred  upon  that  majority  by  the  mortgage.  The 
trustee,  the  cestui  que  trusty  and  the  trust  itself,  were  before  the  court,  and  the 
court  undertook  a  complete  execution  of  the  trust.    It  decreed  as  follows: 

'*  That  if  said  trustee,  as  aforesaid,  shall  become  the  purchaser  of  said  prop- 
erty at  such  sale,  the  title  shall  pass  absolutely  to  said  trustee,  subject,  how- 
ever, to  the  trusts  herein  indicated  on  behalf  of  the  several  parties  in  interest, 
being  the  first,  second  and  third  mortgage  bondholders,  creditors  and  stock- 
holders of  the  Central  Railroad  Company  of  Iowa;  and  said  property  shall 
be  conveyed  by  said  trustee  to  a  corporation  organized,  or  to  be  organized,  for 
the  purpose  of  acquiring  said  property,  under  the  provisions  of  said  first  mort- 
.  gage,  and   of  this  decree,  and   to   be  approved  by  a  majority  of  said  first 
mortgage  bondholders,  in  which  said  corporation  the  controlling  interest  and 
power  of  management  shall  be  given  to  the  first  mortgage  bondholders  in  such 
manner  as  the  majority  of  such  first  mortgage  bondholders  shall  indicate  and 
provide,  and  in  which  the  second  mortgage  bondholders  shall  receive  a  second 
class  of  stock  for  the   full  amount,  principal  and  interest,  of  said  second 
ras         mortgage  bonds;  and  in  which  corporation  the  third  mortgage  bondholders 
limit}      and  general  creditors  shall  receive  common  stock  at  par  for  the  respective 
^itv  of V  amounts  due  them;  and  in  which  the  stockholders  of  the  defendant  shall  re- 
^care     ^ive  common  stock  at  the  rate  of  $1  in  the  new  corporation  for  every  $3  of 
(tock  held  by  them  in  the  defendant  corporation." 

,  §  1676,  7^  is  competent  for  a  court  of  equity  to  decree  a  foreclosure  sale 
lithougK  a  strict  foreclosure  was  prayed  for. 
I  Against  this  part  of  the  decree  the  appellants  present  several  objections. 

fhey  urge  that  it  was  unauthorized  by  the  prayer  in  the  bill  of  complaint,  and 
as  not  responsive  thereto.  It  is  true  the  bill  contained  no  specific  prayer  for 
ich  directions;  but  beyond  the  relief  specifically  asked,  the  complainants 
ndi^S  ftrayed  for  such  other  and  further  relief  as  the  nature  of  the  case  should  re- 
hoalJ  iQire,  and  as  might  seem  meet  to  the  court.  The  specific  relief  sought  was  a 
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strict  foreclosure;  but  under  the  praj^er  for  general  relief  it  is  not  qaestioned 
that  the  decree  for  a  sale  was  appropriate.  And  as  the  deed  of  trust  was 
made  a  part  of  the  bill,  and  provided  what  should  be  done  in  case  the  trustee 
became  the  purchaser  at  the  sale,  it  does  not  appear  to  be  going  outside  of  the 
case  to  enforce  the  agreement  contained  in  the  deed,  into  which  the  railroad 
company,  the  trustee,  and,  through  the  trustee,  all  the  bondholders  had  entered. 

A  second  objection  is  that  in  this  part  of  the  decree  the  court  attempted  to 
force  inconsistent  duties  and  trusts  upon  the  trustee,  diflferent  from  those  the 
parties  had  established  by  contract  under  seal,  viz.,  by  the  mortgage  deed.  The 
meaning  of  this  is,  as  we  understand  it,  that  the  decree  directs  a  disposition  of 
the  property  variant  from  the  one  stipulated  for  in  the  deed  of  trust.  At  first 
sight  this  objection  seems  to  be  not  without  merit.  But  after  a  careful  exami- 
nation of  the  deed,  bearing  in  mind  also  the  purposes  sought  to  be  accomplished 
by  it,  the  mode  prescribed  for  the  accomplishment  of  those  purposes,  the  powers 
vested  in  the  majority  of  the  bondholders,  and  the  subordination  of  the  trustee 
to  those  powers,  we  are  unable  to  say  that  the  decree  was  unwarranted.  We 
cannot  say  that  the  majority  transgressed  the  power  they  possessed,  in  their 
arrangement  for  the  organization  of  the  new  company,  and,  consequently,  that 
the  decree  of  the  court  carrying  out  that  arrangement  directed  a  disposition  of 
the  property  different  from  that  to  which  all  the  bondholders  had  assented. 
The  prirtiary  object  of  the  deed  was  to  secure  to  the  bondholders  a  prior  right 
to  the  entire  property, —  the  subject  of  the  trust, — so  far  as  it  was  needed  for 
the  full  payment  of  the  bonds.  The  decree  preserves  this  right  in  all  its  en- 
tirety. It  directs  that  in  the  new  corporation  to  which  the  trustee  is  ordered 
to  convey,  the  controlling  interest  and  power  of  management  shall  be  given  to 
the  first  mortgage  bondholders  in  such  manner  as  the  majority  of  them  shall 
indicate  and  provide.  It  subordinates  to  their  rights  all  the  interests  of  the 
second  and  third  mortgagees,  as  well  as  those  of  the  general  creditors  and  the 
stockholders  of  the  railroad  company,  foreclosing  entirely  the  equity  of  that 
company. 

§  1677,  The  court  may  in  such  case  authorize  a  reorganization  of  the  com- 
pany according  to  the  terms  and  conditions  imposed  hy  such  majority. 

The  agreement  in  the  deed  of  trust  (a  similar  one  being  also  in  the  second 
and  third  mortgages)  contemplated  a  substantial  reorganization.  It  was  for 
this  that  the  power  was  given  to  the  majority  of  the  bondholders.  The  power 
was  coupled  with  a  large  discretion.  The  majority  was  authorized  to  define 
the  "terms,  conditions  and  limitations"  under  which  the  new  company  should 
be  organized.  What  those  should  be  was  thus  left  to  the  discretion  of  the 
donees  of  the  power.  "Terms,  conditions  and  limitations"  are  broad  words. 
Let  it  be  conceded  that  the  new  organization  must  be  for  the  benefit  of  the 
holders  of  the  first  mortgage  bonds,  how  can  we  say  it  is  not  for  the  benefit  of 
those  holders  that  entirely  subordinate  interests  are  conceded  to  junior  lien 
creditors  and  to  the  stockholders  of  the  former  corporation?  How  can  we  say 
that  such  a  concession  was  beyond  the  discretion  with  which  the  agents  of  the 
bondholders,  that  is  to  say,  the  majority,  were  clothed?  Such  concessions  are 
generally  made  in  reorganizations  of  railroad  companies,  and  they  are  regarded 
as  beneficial  to  the  joint  Henhqlders.  They  prevent  delay  and  expenditure 
arising  out  of  litigation  between  creditors,  which  are  sometimes  almost  ruin- 
ous, and  they  lessen  the  risk  of  redemptions.  The  majority  were  empowered 
to  direct  the  terms  and  conditions  under  which  the  new  corporation  sboald 
exist,  and  hold  the  property  conveyed  to  it,  as  well  as  the  limitations  within 
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which  it  might  act.  It  is  not  intended  that  the  majority  could  postpone  the 
rights  of  any^  minority  of  the  bondholders  to  those  of  other  creditors,  or  silow 
any  interference  with  those  rights.  Nothing  of  the  kind  has  been  done.  Under 
the  agreement,  the  appellants,  as  well  as  the  other  bondholders,  had,  in  case  of 
a  purchase  by  the  trustee,  no  claim  to  the  property  purchased  or  to  the  proceeds 
thereof,  "  except  for  their  pro  rata  share  of  the  proceeds  as  represented  in  a 
new  company,"  to  be  fonned  in  the  manner,  and  upon  such  terms  and  condi- 
tions, and  with  such  limitations,  as  a  majority  of  their  associates  may  direct. 

Upon  the  whole,  therefore,  we  think  the  decree  of  the  court,  in  the  particu- 
lar we  are  now  considering,  is  consistent  with  the  agreement  of  the  bondholders 
contained  in  the  deed  of  trust,  and,  therefore,  that  this  objection  of  the  appel- 
lants should  not  be  sustained. 

§  1678.  It  is  proper  for  the  court  to  require  a  purchaser  other  than  the  trustee 
to  pay  in  cash  a  part  of  his  hid  as  earnest  money. 

We  see  no  error  in  the  decree,  so  far  as  it  required  any  other  person  than  the 
trustee  under  the  first  mortgage,  if  he  became  the  purchaser  at  the  sale,  to  pay 
at  once  in  cash  a  part  of  his  bid  as  earnest  money.  Such  other  purchaser,  of 
coarse,  must  be  a  cash  purchaser,  at  least  to  the  extent  of  the  sum  due  on  the 
first  mortgage,  It  was,  therefore,  no  hardship  to  require  an  immediate  pay- 
ment by  him  of  a  part  of  his  bid,  and  the  order  that  he  should  make  such  pay- 
ment was  a  protection  against  false  or  unreal  bids.  That  the  same  requirement 
was  not  made  of  the  trustee  was  very  proper,  for  the  reason  that  a  purchaso  by 
the  trustee  required  no  payment  of  money,  beyond  a  sum  sufficient  for  costs, 
unless  the  bid  exceeded  the  sum  due  on  tiie  first  mortgage,  the  purchase  being 
made  for  the  first  mortgage  bondholders. 

§  1679.  Case  cited. 

The  appellants  further  object  to  certain  orders  made  by  the  court  for  pay- 
ment by  the  receiverto  John  S.  Newberry  et  al.,  to  Isaac  M.  Gate  et  al,^  to 
Mowery  Gar  Gompany,  and  to  Haskell,  Barker  &  Go.,  for  rolling  stock,  fur- 
nished under  lease  or  otherwise,  for  the  railroad.  These  orders  were  no  part 
of  the  decree  of  October  22,  1875.  These  orders  were  made  prior  to  that  time, 
when  the  appellants  were  not  parties  to  the  suit,  except  through  their  trustee. 
They  did  not  intervene  and  become  parties  until  after  the  decree  of  October 
22d  was  made.  Then  they  were  permitted  to  become  parties  '^  so  far  as  to 
prosecute,  if  they  so  elected,  for  the  protection  of  their  several  interests  therein, 
an  appeal  to  the  supreme  court  from  the  decree  entered  October  22,  1875.^' 
They  asked  for  nothing  more.  They  prayed  for  no  appeal  from  any  prior 
orders,  and  certainly  they  cannot  be  permitted  now  to  object  to  orders  made 
prior  to  that  decree,—  orders  from  which  they  have  not  appealed.  But  if  this 
was  not  so,  it  would  be  sufficient  to  say  that  the  orders  were  not  erroneous. 
They  were  within  the  rules  we  announced  in  Fosdick  v.  Schall,  99  U.  S.,  235 
(§§  1547-^,  supra),  and  it  is  sufficient  to  refer  to  that  case  for  their  justification. 

The  appellants  further  object  that  the  eighth  paragraph  of  the  decree  was 
erroneous.  That  paragraph  is  as  follows:  ''  Eighth,  that  the  right  of  the  sev- 
eral parties  to  this  suit  claiming  liens  by  judgment  or  otherwise  upon  the  prop- 
erty of  defendants,  and  of  the  several  parties  claiming  rights  or  equities  in  and 
to  said  property,  or  any  property  in  the  use  of  said  railroad  company,  or  any 
part  thereof,  by  virtue  of  contracts,  or  cases  whereby  material,  labor  or  prop- 
erty has  been  furnished  for  or  placed  upon  said  defendant's  road^  shall  not  be 
affected  by  this  decree,  the  same  being  taken  subject  to  the  rights  and  equities  of 
said  parties  as  the  same  may  be  established  and  declared  hereafter  by  this  court." 
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This  order  rdates  to  the  effect  of  the  decree,  and  not  to  the  effect  of  a  sale 
made  under  it,  as  the  appellants  seem  to  think.  It  reserves  certain  rights 
claimed  for  further  adjudication.  It  cannot  well  be  understood  without  refer- 
ence to  the  nature  of  the  claims  and  their  condition  when  the  decree  was  made. 
This  appears  in  the  report  of  the  master,  to  which  there  was  no  exception  in 
these  particulars.  The  claims  were  judgments  amounting  in  the  aggregate  to 
about  $13,000,  recovered  against  the  railroad  company  for  injuries  to  persons 
and  property,  and  which  were  liens  prior  to  the  mortgages.  From  some  of 
these  appeals  had  been  taken.  There  were  also  judgments  inferior  to  the  liens 
of  the  three  mortgages,  and  other  judgments  not  claimed  to  be  liens  at  all, 
and  there  was  a  floating  debt.  It  was  impossible  to  determine  definitely  the 
extent  of  the  rights  of  these  various  claimants,  when  the  sale  was  ordered,  and 
no  one  could  have  been  injured  by  reserving  them  for  subsequent  adjudication. 
This  objection,  therefore,  has  no  weight. 

One  other  remains.  The  appellants  assign  for  error  that  the  decree  is  in  one 
particular  illegal,  incongruous  and  contradictory,  in  this:  that  while  in  the  first 
paragraph  the  right  of  redemption  is  barred  as  to  the  railroad  company,  the 
defendant,  the  second  and  third  mortgage  bondholders,  and  the  judgment 
creditors,  it  is  given  in  the  seventh  paragraph  to  the  second  and  third  mortgage 
bondholders,  the  general  creditors,  and  the  stockholders  of  the  defendant  com- 
pany, "  thus  apparently  denying  the  right  of  redemption  to  the  railroad  com- 
pany and  to  the  judgment  creditors."  The  assignment  does  not  complain  that 
a  right  of  redemption  wa^  given  to  those  to  whom  it  was  accorded.  It  rather 
complains  that  it  was  denied  to  the  railroad  company  and  to  the  judgment 
creditors.  If  such  be  the  meaning  of  the  decree,  how  can  the  appellants  com- 
plain of  it?  To  them  it  works  no  injury,  and  those  who  might  complain  have 
not  appealed.  Besides,  if  the  other  portions  of  the  decree  are  correct,  as  we 
have  endeavored  to  show,  redemption  by  anybody  is,  to  say  the  least,  extremely 
improbable,  if  not  impossible.  We  cannot  avoid  the  conviction  that  this  as- 
signment of  error  is  not  the  assertion  of  a  real  grievance. 

The  appellants  are  the  holders  of  about  six  per  cent,  of  the  first  mortgage 
bonds.  They  are  endeavoring  to  overturn  an  arrangement  agreed  to  by  a  large 
majority  of  the  bondholders  appointed  by  themselves  to  make  an  arrangement 
for  the  reorganization  of  the  debtor  company, —  an  arrangement  sanctioned  by 
the  court,  which  does  not  lessen  their  security  or  postpone  them  to  any  other 
bondholders,  but  which  preserves  to  its  fullest  extent  all  the  rights  assured  to 
them  by  the  mortgage.  They  ought  not  to  succeed  without  the  most  substan- 
tial reasons.  We  do  not  find  such  reasons  in  the  record,  and  the  decree  of  the 
circuit  court  is  affirmed.  Of  the  second  appeal,  that  taken  from  the  decree  of 
August  31,  1877,  confirming  the  master's  report  of  the  sale,  little  need  be  said. 
The  errors  assigned  to  it  are  substantially  the  same  as  those  we  have  consid- 
ered in  the  former  case,  and  held  to  be  insufficient  to  justify  a  reversal  of  the 
decree  of  October  22,  1875.  There  are  two  or  three  other  objections,  only  one 
of  which,  however,  requires  any  notice.    The  others  are  wholly  without  merit. 

§  1 680,  Where  a  ^judicial  sale  is  ordered  to  be  advertised  in  a  named  paper, 
it  is  a  sufficient  compliance  with  the  order  to  advertise  in  a  paper  in  which  it  has 
been  merged. 

It  is  objected  that  the  decree  and  order  required  notice  of  the  sale  to  be  ad- 
vertised in  a  newspaper  printed  in  the  city  of  New  York,  called  the  "  Finan- 
cier," as  well  as  in  other  newspapers;  that  the  master  did  not  advertise  the 
sale  in  that  newspaper,  nor  report  his  inability  to  find  any  such  newspaper  to 
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this  court,  in  which  the  former  appeal  was  then  pending,  and  therefore  did  not 
comply  with  the  order  of  the  court.  At  the  time  when  the  sale  was  made 
there  was  no  supersedeas  in  existence,  and  before  the  sale  was  advertised  it  was 
represented  and  made  to  appear  to  the  circuit  judge  that  the  ^'  Financier  "  had 
been  merged  into  the  ^*  Public,"  or  that  its  name  had  been  changed  to  the 
"  Public."  He  therefore,  on  the  8th  of  January,  1877,  ordered  that  the  notice 
of  sale  be  inserted  in  the  '^Public"  with  the  same  effect  as  if  the  name  of  the 
paper  had  not  been  changed,  and  he  directed  the  order  to  be  entered  of  record. 
The  sale  was  thus  accordingly  advertised. 

Now,  whether  the  judge  had  authority  to  make  such  an  order  in  a  recess  of 
the  court,  it  is  not  worth  the  while  to  inquire,  for  if  he  had  not,  advertisement 
in  the  ^^ Public"  was  a  substantial  compliance  with  the  original  order.  If  the 
name  of  the  "Financier"  was  merely  changed,  the  identity  of  the  newspaper 
remained,  and  the  order  was  to  advertise  in  that  newspaper.  And  so  if  the 
''Financier"  was  merged  into  the  *' Public,"  its  subscribers  and  readers,  to 
whom  the  advertisement  was  addressed  and  required  to  be  addressed,  were 
reached  by  it,  as  they  would  have  been  had  there  been  no  merger  or  change  of 
name.  The  purpose  of  the  order  to  advertise  in  that  newspa'per  was  publicity, 
and  to  reach  those  persons  who  saw  the  paper.  That  purpose  was  not  defeated 
by  a  change  of  name  or  a  union  with  another  newspaper.  This  objection, 
therefore,  is  formal  rather  than  substantial.    The  case  requires  nothing  more. 

Decree  affirmed. 

Clifford,  Millkb  and  Harlan,  J  J.,  dissented. 

§  1681.  A  new  corporation  formed  hj  purchasers  is  not  liable  for  the  debts  of  the  old 
corporation,  unless  these  debts  have  been  expressly  assumed.  Sullivan  v,  Portland  &  Kenne- 
bec  R.  Co.,  4  Cim.,  212  (§§  1621-28);  S.  C,  4  Otto,  807  (gg  1629-80). 
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L  Nature  of,  in  General,  gg  1682-1687. 
IL  Form  and  Execution,  §§  1888-1725. 

1.  The  PaHiea,  §§  1688-1700. 

2.  Description     of     t?ie     Property, 

g§  1701-1708. 
&  The  Debt  Secured,  %%  170^1728. 
4  Execution  and  Delivery,  §§  1724, 

1725, 
in.  Mortoaoes    of    Future    Personal 

Property,  g§  1726-1748. 

1.  At  Law,  g§  1726-1738. 

2.  In  Equity,  %%  1784-174^ 

IV.  Rboordino,    Filing    and    Refilino, 
§§  1744-1805. 

1.  Effect  of,  gg  1744-1767. 

2.  Requisites    of    a    Valid    Record, 

gg  1768-1789. 

8.  What  Instruments  within  th^  Re- 
cording Act,  gg  1790-1798. 

4.  ReJUing,  gg  1794-1796. 

6.  Law  of  the  Place  of  Contract, 
%i  1797-1801. 

6.  Actual  Notice,  gg  1802-1805. 


V.  Fraudulent  Mortoaoes,  gg  1806-1827. 

1.  Fraud  Arising  from  the  Mortga- 

gor's Continued  Possession  with- 
out Record,  gg  1806-1812. 

2.  Frauds  UTider  Statute  and  at  Com- 

mon Law,  gg  1818-1818. 
8.  Fraudulent      Preferences     under 
Bankrupt  and  Insolvent  Laws, 
gg  1819-1821. 
4.  Fraud  Arising  from  the  Mortga- 
gor's Possession  after  Default, 
gg  1822-1827. 
VL  Mortgages    of    Merchandise    with 
Power  of  Sale  in  the  Mortgagor, 
gg  1828-1846. 
YIL  Rights   as   Between    the   Parties, 

gg  1847-1860. 
VIII.  Mortgages  of  Ships,  gg  1861-1871. 
IX.  Payment    and   Discharge,   gg   1872- 
1875. 

X,   FORECTiOSURE    IN    EQUITY    AND   SALES 

Under  Powers,  gg  1876-1884. 


I.  Nature  of,  in  General. 

g  1682.  A  writing  wliieb  does  not  eoiiTejr  the  title  not  a  mortgage.— At  law  a  contraot  to 
buy  machinery  for  a  manufacturer,  aud  furnish  him  with  raw  cotton,  and  charge  an  agreed 
price  per  yard  for  the  cloth  made  by  it,  and  credit  him,  towards  payment  for  the  machinery, 
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with  a  share  of  the  profits  from  the  sale  of  the  cloth,  does  not  amount  to  a  mortgage  of  the 
machinery  by  the  manufacturer  to  the  purchaser,  because  the  manufacturer  conveys  to  the 
purchaser  no  titlo  to  the  machinery.  But  if  a  further  memorandum  be  attachM  to  such  a 
contract,  to  the  effect  that  the  fnachinery  is  only  holden  by  the  purchaser  as  collateral  security 
for  the  advances  made,  and  that  it  is  to  be  given  up  to  the  manufacturer  on  his  refunding 
such  advances,  the  transaction  may  be  considered  an  equitable  mortgage.  Almy  v.  Wilbur,* 
2  Woodb.  &  M.,  871. 

%  1688.  Equity  will  reform  an  instramont  intended  to  conform  to  a  previous  agreement, 
if,  by  mistake  of  the  draftsman  as  to  fact  or  law,  it  does  not  fulfil  or  violates  such  intention 
and  agreement.  8o  if  the  mistake  is  the  result  of  ignorance  of  some  material  fact,  and 
exists  not  in  the  instrument  but  in  the  agreement  itself,  relief  will  be  granted.  Hunt  v,  Bous- 
maniere,*  1  Pet.,  1. 

§  1684.  But  where  parties  by  advice  of  counsel  decide  that  a  debt  owed  by  one  to  the  other 
shall  not  be  secured  by  a  bill  of  sale  or  mortgage  of  certain  vessels,  but  that  it  shall  be  secured 
by  an  irrevocable  power  of  attorney,  authorizing  the  creditor  to  sell  the  vessels  and  apply  the 
proceeds  to  the  payment  of  the  debt,  and  the  power  is  annulled  by  the  death  of  the  debtor,  a 
court  of  equity  will  not  direct  a  new  security  to  be  given  or  declare  a  lien  upon  the  property, 
though  it  be  clear  that  the  {parties  acted  under  a  misapprehension  of  the  law  as  to  the  nature 
of  the  security  afforded  by  the  power  of  attorney.  The  court  has  no  power  to  make  agree- 
ments for  parties  and  then  compel  them  to  execute  the  same.    Ibid, 

%  1685.  Bill  of  sale  with  lease  back.—  Where  one  loans  money  and  takes  a  bill  of  sale  of 
personal  property,  the  borrower  takiug  back  something  in  the  nature  of  a  lease,  agreeing 
to  pay  a  ceitain  sum  for  the  use  of  the  property  and  remaining  in  possession,  both  tiie  bill 
of  sale  and  lease  t>eing  unrecorded,  the  transaction  is  in  effect  a  mortgage,  and  is  invalid  as 
to  creditors.    In  re  Gurney,  7  Biss.,  414. 

§  1688.  Conditional  sale.-- An  instrument  whereby  titia  is  to  pass  to  a  purchaser  on  con- 
dition of  his  paying  for  the  property,  although  it  be  actually  delivered  to  the  purchaser,  is 
a  conditional  sale  and  not  a  mortgage.    Rogers  Locomotive  Works  v.  Lewis,  4  DilL,  158. 

g  1687.  An  instrument  conveying  property,  but  to  be  void  upon  the  payment  of  a  note 
therein  described,  is  a  mortgage,  and  not  a  conditional  sale.  Dean  v.  Nelson,  10  Wall.,  158 
(g§  1134-38). 

II.  Form  and  Execution. 

1.  The  Parties. 

ScnoCABT  —  Mortgage  by  partner  in  name  of  a  corporation,  §  1688. 

§  1688*  When  persons  who  assume  to  be  a  corporation,  though  they  be  in  fact  only  part- 
ners, authorise  an  agent  or  one  of  their  number  to  execute  a  mortgage  of  their  real  and 
personal  property,  and  he  accordingly  executes  a  deed  in  the  name  of  the  assumed  corpora- 
tion and  affixes  thereto  its  seal,  the  deed  is  a  valid  mortgage  of  the  personal  property.  Those 
parts  of  the  deed  which  refer  to  the  corporation,  including  the  corporate  seal,  may  be  re- 
jected as  surplusage,  though  the  seal  of  one  partner  to  a  deed,  with  the  assent  of  his  co- 
partners, binds  the  firm.     Anthony  v.  Butler,  g§  1639-1693.    See  g§  1697-1699. 

[NOTTO.—  See  g§  1697-1700.] 

ANTflONY  V.  BUTLER. 
<13  Peters,  42B-485.    1869.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  OF  Facts. —  This  case  is  brought  before  this  court  by  a  writ  of 
error  to  the  circuit  court  of  Rhode  Island.  The  defendant,  Cyrus  Butler,  com- 
menced an  action  of  replevin  against  the  plaintiff  in  error,  for  various  articles 
of  personal  property  specified  in  the  writ  of  replevin,  and  claimed  by  him  under 
a  mortgage  dated  the  20th  day  of  November,  1837.  The  defendant  had  taken 
possession  of  the  property,  by  virtue  of  an  execution  directed  to  him  as  marshal^ 
on  a  judgment  against  the  mortgagors.  On  the  trial,  certain  exceptions  were 
taken  to  the  rulings  of  the  court,  which  bring  the  questions  decided  before  this 

court. 
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The  mortgage  was  executed  by  one  Daniel  Greene,  as  the  agent  of  the  Union 
Steam  Mill  Company,  said  company  being  a  manufacturing  corporation,  con- 
veying to  the  plaintiff  below  certain  lands,  with  a  woollen  mill,  and  other 
buildings,  with  the  machinery  in  said  mill,  etc.  And  the  incorporating  act, 
and  several  acts  amendatory  thereto,  were  read  in  evidence.  And  also  a  deed 
from  William  P.  Salisbury  to  the  said  Greene,  dated  the  18th  May,  1837,  con- 
veying all  his  interest  in  the  real  and  personal  property  of  the  Union  Steam 
Mill  Company.  And  it  was  proved  that  Daniel  Greene,  who  executed  the  deed 
first  aforesaid,  was,  and  had  been  from  the  time  of  the  formation  of  said  com- 
pany, the  general  agent,  and,  as  such,  had  made  all  purchases  and  sales  for  the 
company ;  and  that  the  deed  was  executed  by  him  with  the  consent  and  author- 
ity of  said  company,  and  also  by  and  with  the  consent  and  authority  of  the 
persons  who,  at  the  time  of  the  execution  thereof,  were  members  of  said  com- 
pany. The  court  decided  that  the  existence  of  the  said  corporation  was  not  so 
proved  as  to  entitle  the  deed  to  be  read  to  the  jury  as  the  deed  of  the  said  cor- 
poration ;  but  that  the  deed  was  good  to  convey  a  valid  title  to  the  articles 
named  in  the  writ  of  replevin.  To  this  decision  the  counsel  for  the  defendant 
excepted. 

And  it  was  further  objected  to  said  deed,  that  it  did  not  appear  that  the  same 
had  been  recorded  prior  to  the  defendant's  levy  on  the  articles  by  the  writ  of 
replevin,  in  conformity  to  the  statute  on  the  subject.  The  counsel  for  the 
plaintiff  produced  and  read  to  the  court  an  indorsement  on  the  back  of  said 
deed,  signed  by  the  clerk  of  the  town  of  East  Greenwich,  in  the  words  and 
figures  following,  to  wit:  "Lodged  in  the  town  clerk's  office,  to  record,  Novem- 
ber 20,  1837,  at  5  o'clock,  P.  M.,  and  recorded  same  day  in  the  records  of  mort- 
gages in  East  Greenwich,  book  No.  4,"  etc.  It  was  proved  that  the  said  clerk 
kept  a  book  in  which  all  mortgages ^of  personal  property  only  were  recorded; 
and  all  other  mortgages,  which  included  real  estate,  were  recorded  in  other 
books  kept  in  the  office.  After  the  deed  was  recorded,  it  was  taken  away  by 
the  plaintiff  below ;  and  afterwards,  on  the  14th  November,  1838,  was  returned 
by  him  to  said  office,  when  it  was  recorded  in  the  book  kept  for  mortgages  of 
personal  property.  And  the  court  decided  that  said  certificate  was  sufficient 
evidence  that  the  deed  was  duly  recorded.  To  which  decision  the  defendant 
excepted. 

The  above  exceptions  present  two  points  for  examination :  1.  Whether  the 
mortgage  deed  was  valid.     2.  Whether  it  was  duly  recorded. 

To  the  decision  of  the  court,  that  the  evidence  did  not  show  that  the  stock- 
holders had  organized  themselves  under  the  act  of  incorporation,  so  as  to  enable 
them  to  execute  a  corporate  deed,  there  was  no  exception.  This  ruling  of  the 
circuit  court,  is  not,  therefore,  brought  before  this  court. 

The  deed  of  mortgage  purports  to  be  executed  by  the  corporation.  The  Union 
Steam  Mill  Company  is  the  name  of  the  corporation,  and  on  the  face  of  the 
deed  the  company  is  stated  to  have  been  legally  incorporated.  Daniel  Greene, 
as  the  agent  of  the  company,  and  in  its  name,  signed  the  deed,  and  affixed  to 
it  the  seal  of  the  corporation.  And  the  counsel  for  the  plaintiff  in  error  insist 
that  this  mortgage  can  oqly  be  operative  as  the  deed  of  the  corporation.  That 
if  it  be  not  the  deed  of  the  corporation,  it  is  no  deed.  And  that  in  no  sense 
can  it  be  considered  the  deed  of  the  stockholders  of  the  Union  Steam  Mill 
Company,  as  partners,  independent  of  the  act  of  incorporation.  This,  it  is 
said,  would  be  giving  a  different  effect  to  the  deed  from  that  which  was  in- 
tended by  the  parties  who  executed  it.  They  bind  themselves  as  corporators, 
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and  convey,  as  such,  the  property  of  the  corporation;  and  to  hold  that  the  deed 
binds  them  in  any  other  capacity,  or  conveys  the  property  in  any  other,  would 
not  only  essentially  vary  the  terms  of  the  deed,  as  clearly  expressed  upon  its 
face,  but  it  would  be  a  fraud  against  the  creditors  of  the  company.  And  it  is 
also  insisted,  that  the  deed,  being  under  seal,  and  executed  by  only  one  of  the 
partners,  cannot  bind  the  company. 

From  the  record  it  appears  that  this  company  did  business  before  the  act  of 
incorporation  was  passed,  and  that  Daniel  Greene  acted  as  its  agent.  And 
that  after  the  deed  of  "William  P.  Salisbury,  conveying  to  the  company  all  his 
interest  in  the  property,  in  May,  1837,  Daniel  Greene  and  R.  W.  Dickinson 
composed  the  stockholders  of  the  company.  And  it  appears,  after  they  assumed 
their  corporate  functions,  much  formality  was  observed  in  the  record  of  their 
proceedings.  Greene  acted  as  chairman  and  Dickinson  as  secretary ;  motions 
were  made,  and,  as  it  would  seem,  were  unanimously  decided.  A  special  meet- 
ing of  the  stockholders  was  called  on  the  subject  of  executing  the  mortgage, 
by  a  formal  note,  addressed  by  R.  W.  Dickinson,  as  clerk,  to  Daniel  Greene, 
and  another  to  himself.  In  their  business  proceedings  generally,  as  well  as  in 
the  execution  of  the  mortgage,  these  individuals  assumed  to  act  as  a  corpora- 
tion. But  they  were  not  authorized  to  act  in  this  capacity.  This  fact  must  be 
taken  as  granted,  at  least  so  far  as  the  decision  of  the  present  case. 

§  1689,  Where  persons  make  contracts^  by  agent  or  one  of  their  number  as 
corporators^  and  all  consent,  the  contract  hinds  th^m  although  there  be  no  corpora- 
tion. 

And  here  a  question  arises  whether  the  acts  6f  these  individuals,  in  their  as- 
sumed characters  as  corporators,  are  void.  May  they  hold  themselves  out  to 
the  world  as  entitled  to  certain  corporate  privileges,  when  they  were  not  so  en- 
titled, and  afterwards  avoid  their  contract  on  this  ground?  This  would  be  a 
somewhat  new,  and  certainly  a  most  successful,  mode  of  practicing  fraud.  It 
would  be  enabling  a  party  to  take  advantage  of  his  own  wrong.  As  the 
present  controversy  involves  only  the  right  to  the  personal  property  named  in 
the  deed  of  mortgage,  it  is  not  necessary  to  consider  the  validity  of  that  instru- 
ment beyond  the  effect  it  has  on  this  property.  It  is  a  well-settled  rule,  though 
a  very  technical  one,  that  one  partner  cannot  bind  his  copartner  by  deed. 
And  it  is  equally  well  settled  that  one  partner  may  dispose  of  the  personal 
property  of  the  firm.  In  this  case,  had  an  absolute  sale  and  delivery  of  this 
property  been  made  by  Greene,  no  one,  in  the  absence  of  fraud,  could  have 
questioned  the  title  of  the  purchaser.  But  the  mortgage  was  executed  under 
seal,  and  Greene,  it  is  alleged,  could  not  bind  his  partner  by  deed. 

§  1 690,  they  are  bound  as  partners,  although  the  deed  was  executed  in 

the  assumed  corporate  name. 

That  these  individuals,  not  being  responsible  on  their  contracts  as  a  coFpora- 
tion,  are  liable  as  copartners,  is  too  clear  to  admit  of  doubt.  The  property 
of  the  company,  both  real  and  personal,  was  vested  in  them,  and  they  con- 
trolled its  entire  operations.  The  mortgage  deed  was  executed  on  the  20th  of 
November,  183Y.  And  it  appears  from  the  record  that  Greene  and  Dickin- 
son unanimously  resolved  that  the  mortgage  should  be  executed  by  Greene 
as  agent  of  the  corporation.  And  it  was  accordingly  executed  on  that 
day. 

§  1691.  Partner  may  bind  copartner  by  deed. 

Now,  that  one  partner  may  bind  his  copartner  by  deed,  if  be  be  present  and 
assent  to  it,  is  a  well-established  principle. 
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§  1692.  A  resolve  to  make  a  deedjand  the  making  of  it  hj  one  partner^  are 
prima  facie  evidence  of  due  execiUion. 

The  signature  and  seal  of  Greene  are  affixed  to  the  mortgage,  and  that  this 
was  done  with  the  assent  of  his  copartner,  Dickinson,  is  unquestionable.  But 
was  Dickinson  present  at  the  execution  of  the  mortgage,  and  did  he  then  as- 
sent to  it!  We  think  the  facts  in  the  record  will  warrant  such  a  conclusion. 
The  resolve  of  the  partners  to  give  the  mortgage,  and  the  execution  of  it,  bear 
the  same  date,  and  may  well  be  considered  the  same  transaction.  This  seems 
to  be  the  fair  result  of  the  facts  stated,  and  must  bo  received  as  prima  facie 
evidence  of  the  due  execution  of  the  deed.  These  facts  are  liable  to  be  re- 
butted by  anj'^  one  who  questions  the  validity  of  the  deed. 

§  1693.  Parts  of  a  deed  which  do  not  vitiate  it  may  be  rejected  as  surplusage. 

All  those  parts  of  the  deed  which  refer  to  the  corporation,  including  the  cor- 
porate seal,  may  be  rejected  as  surplusage,  which  do  not  vitiate  it.  They  are 
considered  as  merely  descriptive,  and  being  false  in  fact,  can  have  no  effect  on 
the  deed. 

§  1694.  Seal  of  one  partner  hinds  both. 

The  seal  of  one  partner  to  a  deed,  with  the  assent  of  the  copartner,  will  bind 
the  firm.  From  these  considerations,  we  think  the  circuit  court  did  not  err  in 
receiving  the  mortgage  deed  in  evidence;  treating  it  as  a  valid  instrument,  as 
it  respects  the  rights  involved  in  this  suit. 

2.  Was  this  mortgage  duly  recorded?  By  an  act  of  the  legislature  of  Khode 
Island,  passed  at  the  January  session,  1834r,  entitled  "  An  act  to  prevent  fraud 
in  the  transfer  of  personal  property,"  it  is  provided  that  no  mortgage  of  per- 
sonal property,  except  as  between  the  parties,  shall  be  valid,  unless  possession 
accompany  the  deed,  or  it  be  recorded  in  the  office  of  the  town  clerk.  In  the 
second  section,  it  is  made  the  duty  of  the  clerk  to  record  such  mortgages  in  a 
book  kept  for  that  purpose.  It  appears  from  the  evidence  that  the  town  clerk 
kept  a  book  in  his  office  in  which  he  recorded  all  mortgages  of  personal  prop- 
erty, and' all  other  mortgages  which  included  real  estate,  or  real  estate  and  per- 
sonal, were  recorded  in  other  books  kept  in  said  office,  in  one  of  which  this 
mortgage  was  recorded.  And  the  question  is,  whether  such  a  registration  is 
sufficient  under  the  statute. 

§  1695.  Where  a  recording  act  required  mortgages  of  realty  and  personalty 
to  he  recorded  in  separate  hooJcs^  a  mx>rtgage  of  hoth  could  he  recorded  in  the  record 
for  real  estate  mortgages. 

The  object  of  the  recording  act  is  to  give  notice  to  subsequent  purchasers. 
The  statute  undoubtedly  requires  the  clerk  to  record  mortgages  for  personal 
property  only,  in  a  book  kept  for  that  purpose.  This  being  the  requirement  of 
the  law,  to  which  the  clerk  strictly  conformed,  there  could  be  no  uncertainty 
in  searching  the  record  for  a  personal  mortgage.  But  it  seems  that  the  statute 
did  not  expressly  provide  in  what  book  a  mortgage  like  the  one  under  consid- 
eration, for  both  real  and  personal  property,  should  be  recorded.  And  it  ap- 
pears that  it  was  the  usage  of  the  office  to  record  such  mortgages  in  the  book 
which  contains  mortgages  for  real  estate.  Now,  if  this  be  insufficient,  nothing 
short  of  recording  such  a  deed  in  both  books  could  be  held  a  compliance  with 
the  statute.  And  can  this  be  necessary?  The  conveyance  of  the  personal  and 
real  property  is  so  blended  in  the  mortgage  as  to  be  inseparable.  To  require 
a  double  record  would  seem  to  be  an  unreasonable  construction  of  the  statute, 
as  it  cannot  be  necessary  to  effectuate  its  object.  Both  records  are  kept  in  the 
same  office,  and  by  the  same  person,  who  performs  the  duties  of  the  office,  and 
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must  always  be  well  acquainted  with  its  usage.  Any  inquiry  of  the  clerk  for 
the  record  of  a  mortgage  like  the  one  under  consideration  would  as  certainly 
lead  to  it,  under  the  usage,  as  if  it  were  recorded  in  both  books.  If  this  mort- 
gage had  been  recorded  in  the  book  for  personal  mortgages,  the  same  strict- 
ness as  now  contended  for  might  be  urged  against  such  record  book,  as  it  would 
not  then  be  kept  exclusively  for  personal  mortgages. 

§  1696,  TAe  clerKa  certificate  of  the  registry  and  time  is  evidence  thereof. 

We  think  that  this  mortgage  has  been  recorded  in  a  book  kept,  though  not 
exclusively,  for  the  purpose  of  recording  mortgages  which  conve}''  real  and 
personal  property,  and  that  it  is  within  a  fair  construction  of  the  statute.  We 
think  also  that  the  circuit  court  did  not  err  in  deciding  that  the  certificate  of 
the  clerk  was  sufficient  evidence  that  the  mortgage  deed  was  duly  recorded. 
The  judgment  of  the  circuit  court,  not  being  erroneous,  is  affirmed  with  costs. 

§  1697.  A  'mort^ragre  bj  partners  upon  partnership  property  to  secure  an  individual  debt 
of  one  of  the  partners  is  valid.  The  rule  preferring  partnership  property  for  the  payment  of 
partnership  debts  is  for  the  benefit  of  the  partners,  and  they  may  waive  it.  The  giving  of 
such  a  mortgage  is  itself  a  waiver.    In  re  Kahley,  3  Blss.,  383,  385. 

§  1698.  One  partner  may  execute  a  valid  mortgage  of  partnership  goods  to  secure  a  part- 
nership debt,  though  executed  under  seal,  it  not  being  necessary  to  execute  such  mortgage 
under  seal.     Hawkins  v.  First  National  Bank  of  Hastings,  1  Dill.,  462;  S.  C,  2  N.  B.  B.,  337. 

§  1699.  If  one  partner,  being  authorized  to  execute  a  mortgage  of  personal  property,  affix 
his  own  name  and  seal  to  a  mortgage  whose  testatum  clause  sets  forth  that  the  firm  by  such 
partner,  one  of  the  firm,  had  thereto  set  their  hands  and  seals,  the  instrument  may  be  re- 
garded as  the  deed  of  all  the  partners,  upon  proof  of  such  partner's  prior  authority,  or  of 
the  subsequent  assent  of  the  other  partners.     Gibson  v.  Warden,  14 Wall.,  244. 

§1700.  A  mortgage  by  a  corporation  **  ultra  mres^*  is  a  fraud  on  its  general  creditors, 
who  can  set  it  aside.  In  New  York,  a  mortgage  by  a  manufacturing  corporation  is  valid  if 
consented  to  by  two- thirds  of  the  stockholders.  A  corporation  having  the  power  to  convey 
its  personal  property  has  the  power  to  mortgage  it.  A  mortgage  is  none  the  less  a  convey- 
ance because  it  is  defeasible.  The  greater  includes  the  less,  unless  the  less  is  expressly  ex- 
cluded.   Moran  v.  Strauss,*  6  Ben.,  249. 

2.  Description  of  the  Property. 
SUMMAfiT — Description  sufficient  which  enables  one  to  distinguish  the  property,  §  1701. 

§  1701.  A  mortgage  of  a  specified  quantity  or  number  of  logs  is  valid,  if  it  provides  a  way 
of  separating  them  from  a  mass  of  like  property.  Thus  a  description  of  logs  as  the  northern 
one  million  two  hundred  and  fifty  thousand  feet,  lying  in  a  certain  creek,  and  marked  with 
a  certain  mark,  to  be  ascertained  by  commencing  at  the  rear  or  northerly  end  of  said  logs 
and  counting  along  the  stream  until  the  requisite  number  f«hould  be  counted  and  set  apart,  is 
sufficiently  definite.  A  creditor  of  the  mortgagor  having  seized  the  logs  on  execution,  the 
mortgagee  was  allowed  to  recover  them  because  the  mortgage  described  them  with  a  cer- 
tainty sufficient  to  enable  creditors  of  the  mortgagor  to  distinguish  the  property  intended  to 
be  mortgaged,  and  to  identify  it.    Merchants*  National  Bank  v,  McLaughlin,  gg  1702-1705. 

[Notes.— See  §§  1706-1708.] 

MERCHANTS'  NATIONAL  BANK  OF  ST  PAUL  tr.  McLAtJGHLIN.. 
(Circuit  Court  for  Minnesota:  1  McCrary,  258-268.    1880.) 

Opinion  by  Nelson,  D.  J. 

Statement  of  Facts. —  This  action  is  brought  against  the  defendant  sheriflf 
to  recover  damages  for  the  conversion  of  personal  property,  consisting  of  logs 
and  lumber  manufactured  therefrom.  The  sheriff  defends  under  a  seizure  by 
virtue  of  certain  writs  of  execution  issued  upon  judgments  obtained  against  the 
firm  of  McCaine  Bros.  &  Barteau,  and  also  sets  up  proceedings  instituted  by 
laborers  in  the  employment  of  this  firm,  as  lien  claimants  under  the  laws  of 
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the  state  of  Minnesota.  Briefly,  the  sheriff,  in  his  answer,  says  the  logs  and 
lumber  were  not  the  plaintiff's  property,  and  were  not  in  its  possession  or  under 
its  control,  but  were  owned  by  McCaine  Bros.  &  Barteau ;  and  that  executions 
came  into  his  hands  against  said  firm,  and  that  he  had  levied  upon  the  logs 
and  lumber  as  their  property.  The  plaintiff  claims  the  right  to  the  possession 
of  the  property  by  virtue  of  a  chattel  mortgage,  and  on  default  of  the  mort- 
gagor to  pay  the  money  secured  thereby. 

§  1702.    What  is  a  sufficient  description  of  logs  in  a  chattel  mortgage. 

The  mortgage  is  in  the  form  usual  in  this  state.  It  is  a  sale  of  certain  logs 
with  conditions,  and,  in  case  of  default,  the  mortgagee  had  the  right  to  take 
possession  and  sell,  subject  to  redemption  by  the  mortgagors.  It  is  executed 
by  McCaino  Bros.  &  Barteau  to  the  plaintiff.  It  acknowledges  an  indebtedness 
to  the  plaintiff  of  $3,000 ;  and,  for  the  purpose  of  securing  this  indebtedness, 
grants,  bargains,  sells  and  mortgages  the  property  described  therein  as  follows: 
'^  All  and  singular,  such  and  so  many  of  all  those  certain  logs  belonging  to  said 
parties  of  the  first  part  now  lying  and  being  in  the  north  fork  of  Grindstone 
creek  (so  called),  in  the  town  of  Hinckley,  county  of  Pine  and  state  of  Minne- 
sota; and  being  those  certain  logs  now  lying  in  and  along  said  stream,  ready 
to  be  driven  out  when  the  stage  of  water  will  permit,  and  marked  1  y  1  [read 
notch  y  notch],  as  are  described  and  designated,  as  follows,  viz. :  The  northerly, 
or  rear,  one  million  two  hundred  and  fifty  thousand  (1,250,000)  feet  of  said 
logs,  to  be  ascertained  by  commencing  at  the  rear  or  northerly  end  of  said  logs, 
as  the  same  are  situated  in  the  said  north  fork  as  aforesaid,  and  running  along 
said  stream  in  a  southerly  direction,  and  taking,  counting  and  including  all  of 
said  logs  until  the  full  number  of  one  million  two  hundred  and  fifty  thousand 
feet  thereof  shall  have  been  so  counted,  taken  and  set  apart;  the  logs  so  counted 
and  ascertained  to  be  the  logs  covered,  and  intended  to  be  covered,  by  and 
included  in  the  mortgage."  The  usual  condition  of  defeasance  upon  payment 
precedes  the  following  covenants  and  agreements:  "It  is  hereby  mutually  cov- 
enanted and  agreed  between  the  parties  hereto,  that,  if  default  shall  be  made 
in  the  payment  of  said  sum  of  money,  or  any  part  thereof,  or  the  legal  interest 
thereon,  at  the  time  or  times  when,  by  the  conditions  aforesaid,  the  same  shall 
become  payable;  or  if  any  attempt  shall  be  made  to  remove  or  dispose  of  said 
property,  or  any  part  thereof,  by  the  said  parties  of  the  first  part,  or  any  other 
person;  or  if  the  said  party  of  the  second  part  shall,  at  any  time,  deem  itself 
insecure,  that,  thereupon  and  thereafter,  it  shall  be  lawful  for,  and  the  said 
parties  of  the  first  part  do  hereby  authorize,  the  said  party  of  the  second  part, 
its  successors  or  assigns,  or  its  authorized  agent,  to  enter  upon  the  premises  of 
said  parties  of  the  first  part,  and  any  other  place  or  places  where  the  said 
goods  and  chattels,  or  any  of  the  same,  m^y  be,  and  remove  and  sell  and  dis- 
pose of  the  same,  and  all  of  the  equity  of  redemption  of  the  said  parties  of  the 
first  part  therein,  at  public  auction,  with  notice,  as  by  the  statute  in  such  case 
made  and  provided,  and  on  such  terms  as  said  party  of  the  second  part,  or  its 
successors  or  assigns,  may  see  fit,  and  out  of  the  proceeds  thereof  to  retain 
the  amount  which  shall  then  be  owing  to  the  said  party  of  the  second  part, 
as  aforesaid,  its  successors  or  assigns,  together  with  all  reasonable  charges,  costs 
and  expenses  attending  the  same,  rendering  to  the  said  parties  of  the  first  part, 
or  their  legal  representatives,  the  surplus  moneys  (if  any  there  shall  be),  after 
paying  such  mortgage  debt,  interest  and  costs  in  full.  And  until  default  is 
made,  as  aforesaid,  or  until  any  attempt  shall  be  made  to  dispose  of  or  remove 
the  same,  or  any  part  thereof,  the  said  parties  of  the  first  part  may  continue  in 
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the  peaceable  possession  of  all  the  said  goods  and  chattels,  all  which,  in  consid* 
eration  thereof,  they  engage  shall  be  kept  in  as  good  condition  as  the  same  now 
is,  and  taken  care  of  at  their  own  proper  cost  and  expense." 

It  is  insisted  by  the  defendant  that  the  mortgage  is  void  for  incompleteness 
and  uncertainty  in  the  description  of  the  property  mortgaged.  There  is  no 
controversy  about  the  delivery  of  the  mortgaged  property  at  the  time  the 
mortgage  was  executed.  The  law  prescribing  the  record  and  filing  of  the 
mortgage  was  followed.  The  mortgagee  never  had  possession  of  the  logs. 
They  were  left  in  the  river  where  the  mortgagor  had  transported  them.  De- 
fault was  made  in  the  payment  of  the  money  secured  by  the  mortgage,  and  by 
its  terms  the  right  of  possession  was  thenceforth  in  the  plaintiff,  and  it  can 
maintain  this  suit.  The  only  question  presented  is  whether  the  logs  are  de- 
scribed and  designated  with  such  certainty  as  to  enable  third  parties  and  cred- 
itors of  the  mortgagors  to  distinguish  the  property  intended  to  be  mortgaged 
and  identify  it.  If  the  property  or  subject-matter  is  described  so  that  it  may 
be  identified  by  the  terras  of,  or  language  used  in,  the  mortgage,  and  other  evi- 
dence admissible  in  such  cases,  it  is  sufficient.  Herman  on  Chat.  Mort.;  Pome- 
roy  on  Cont.,  226;  20  Wis.,  187;  22  Wis.,  134.  Until  the  mass  of  logs  were 
intermixed  and  driven  into  the  pond  by  the  mortgagors,  it  was  possible  for 
the  mortgagee  to  have  taken  possession  of  the  specific  quantity  of  logs  de- 
scribed and  located  as  the  northerly  or  rear  one  million  two  hundred  and  fifty 
thousand  feet  of  the  logs  lyinj  in  the  north  fork  of  Grindstone  creek. 

In  the  case  of  Richardson  v,  Alpena  Co.,  cited  by  defendant  (8  Cent.  L.  J., 
297),  the  particular  logs  mortgaged  were  not  described  or  designated  in  any  re- 
spect from  the  mass  bearing  the  same  mark.  They  were  described  as  a  given 
number  of  feet  of  logs,  board  measure,  situated  in  a  stream  containing  a  very 
large  quantity  of  the  same  mark,  and  it  was  impossible  to  tell  from  what  part 
of  the  mass  they  should  be  taken.  Here  the  mortgage  fi.xed  the  location  of 
the  particular  logs  and  furnished  data  for  separating  them.  The  written  de- 
scription identified  specifically  the  property  mortgaged.  It  was  a  transaction 
made  in  good  faith,  and  the  mortgage  was  duly  registered.  It  was  not  neces- 
sary to  measure  or  separate  them  by  a  boom  or  other  artificial  boundary  in 
order  to  make  the  mortgage  valid,  nor  were  the  logs  required  to  be  measured 
before  the  mortgage  took  effect.  The  clause  in  regard  to  "  taking  and  count- 
ing the  logs"  makes  the  description  more  certain  by  furnishing  data  by  which 
the  location  could  be  determined.  A  surveyor  of  logs,  or  person  skilled  in 
their  mensuration,  with  the  mortgage  before  him,  going,  at  the  time  it  was  ex- 
ecuted, to  the  Grindstone  creek  and  examining  the  logs  in  the  north  fork,  could 
ascertain  accurately  the  specific  logs  mortgaged,  which  is  all  that  is  required 
to  make  the  mortgage  sufficiently  definite  and  certain. 

§  1703,  When  the  right  of  poaseasion  of  a  mortgagee  in  a  chattd  mortgage 
accrues. 

There  is  some  conflict  in  the  evidence  about  the  surrounding  facts  and  cir- 
cumstances. It  is  claimed  the  agent  of  the  mortgagee  agreed  to  permit 
the  mortgagors  to  drive  the  entire  lot  of  logs  to  their  mill  and  manufacture 
and  sell  them.  The  evidence,  however,  does  not  satisfy  my  mind  that  such 
was  the  understanding.  If  I  am  right  in  my  construction  of  the  mortgage, 
then  manifestly,  so  far  as  the  executions  are  concerned,  the  sheriff  cannot  hold 
the  property  by  virtue  of  any  rights  of  the  judgment  creditors  as  against  the 
plaintiff.  The  absolute  right  of  possession  of  the  mortgaged  property  belonged 
to  the  plaintiff  on  default  by  the  mortgagors,  which  was  prior  to  the  seizure 
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by  the  sheriff  upon  the  executions.  Authorities  are  numerous.  See  Edson  v. 
IJewell,  14  Minn.,  228,  and  citations. 

§  1 704,  Hule  where  there  are  two  funds  available  to  a  creditor. 

Can  the  sheriff  avail  himself  of  the  rights  which  the  statute  gives  certain 
laborers  to  secure  liens  and  preferences  for  services  performed  ?  There  is  some 
doubt  about  the  construction  of  the  statute  of  Mini;^esota,  and  the  nature  of 
the  proceedings  necessary  to  establish  and  perfect  the  lien  given  by  it.  It  is 
not  necessary,  in  determining  this  c^se,  to  consider  the  rights  of  claimants 
under  this  statute.  If  the  claim  is  an  equitable  one,  then,  conceding  that  the 
lien  claimants,  by  serving  notice  upon  the  sheriff,  did  all  that  is  necessary  to 
preserve  their  liens  under  the  statute,  it  cannot  avail  the  sheriff  to  defeat  the 
plaintiff's  right  to  the  property  mortgaged.  The  money  in  the  hands  of  the 
sheriff  far  exceeds  the  amount  of  plaintiff's  claim,  and  the  overplus  is  more 
than  enough  to  secure  payment  for  the  services  of  the  workmen,  who  urge 
prior  liens  under  the  statute;  and,  if  it  is  admitted  that  these  workmen  have 
a  first  lien  on  all  the  logs  cut,  or  lumber  manufactured,  including  the  logs 
mortgaged  to  the  plaintiff,  the  lien  not  being  upon  any  specific  portion,  the 
rule  prevails  that  where  there  are  two  funds  to  which  the  other  lien  claimants 
can  resort,  while  the  plaintiff  has  only  one  of  these,  the  former  must  enforce 
their  lien  on  the  fund  to  which  the  latter  cannot  have  recourse.  This  doctrine 
shuts  out  the  defense  set  up  under  the  statute.  The  sheriff  cannot  avail  him- 
self of  his  relationship  to  the  claims  of  the  workmen  on  the  fund  or  money  in 
his  hands,  for  it  is  more  than  enough  to  pay  them,  and  the  plaintiff's  rights  are 
superior  to  those  of  the  judgment  creditors. 

§  1705.  Confusion  of  goods. 

The  logs  were  not  intermixed  with  the  consent  of  the  plaintiff,  and,  the 
confusion  existing  on  account  of  the  wrongful  acts  of  the  mortgagors,  the 
innocent  party  will  not  suffer  thereby.  Judgment  will  therefore  be  entered  in 
favor  of  the  plaintiff. 

§  1706.  Property  not  inclnded. —  A  mortgage  of  ''all  the  goods  and  merchandise  in  the 
store''  does  not  include  fixtures.    In  re  Eldridge,  2  Biss.,  866. 

t§  1707.  A  mortgage  of  all  the  stock  in  trade  in  a  certain  store  is  a  sufficient  description 
of  the  goods  to  convey  the  title.  If  there  were  other  circumstances  tending  to  impeach  the 
fairness  of  the  transaction,  and  to  indicate  a  design  to  cover  property  and  keep  it  from  cred- 
itors, the  want  of  greater  particularity  in  the  description  might  fairly  be  urged  as  a  circum- 
stance of  suspicion.    Jones  v.  Sleeper,*  2  N.  Y.  Leg.  Obs.,  131,  134. 

g  1708.  Identifying  stock  of  goods.— Where  a  mortgage  was  made  of  a  stock  of  goods 
and  additions  thereto,  and  subsequently  the  mortgagor  made  a  second  mortgage  of  his  stock 
of  goods,  in  a  controversy  between  the  first  and  second  mortgagees,  it  was  held  that  the 
mortgagor  was  a  competent  witness  to  identify  the  goods  covered  by  the  first  mortgage. 
Wagner  v.  Watts,  2  Cr.  C.  C,  169,  171. 


3.  Tlie  Delt  Secured. 
Summary—  Parficu/or*  need  not  he  set  forth,  §  1709. 

g  1700.  A  mortgage  made  to  secure  a  debt  of  a  specified  amount  is  valid  if  made  in  good 
faith,  though  the  debt  is  in  fact  represented  by  seven  notes,  none  of  which  are  described. 
The  identity  of  the  debt  may  be  established  by  parol,  though,  in  making  the  proof,  the  debt 
must  come  fairly  within  the  general  description.     Wood  v.  Weimar,  g§  1710-1716. 

rNarBS.-See  §§  1717-1728.] 
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WOOD  V.  WEIMAR. 
(14  Otto,  786-797.     1881.) 

Ereor  to  U.  S.  Circuit  Court,  Western  District  of  Michigan. 

Opinion  by  "Wa^ite^  C.  J. 

Statement  of  Facts. —  This  was  a  suit  in  replevin  begun  by  "Wood,  the 
mortgagee  of  a  stock  of  goods  in  a  hardware  store  at  St.  Joseph,  Michigan, 
against  Weimar,  a  sheriff  who  had  seized  the  mortgaged  property  under  cer- 
tain writs  of  attachment,  issued  by  the  circuit  court  of  Berrien  county,  Michi- 
gan, against  Charles  A.  Stewart,  the  mortgagor.  The  case  was  tried  by  the 
court  under  a  stipulation  of  the  parties  waiving  a  jury,  and  comes  here  on  the 
facts  and  a  bill  of  exceptions.  The  facts  are  very  inartificially  presented ;  a 
part  appearing  in  the  findings  of  the  court  incorporated  into  the  opinion  of  the 
judge  and  mixed  up  with  his  reasoning  in  deciding  the  case,  and  the  rest  in  two 
stipulations  filed  in  the  progress  of  the  trial,  one  of  which  was  omitted  from 
the  record  as  originally  sent  here,  but  has  been  brought  up  since.  An  objection 
ii  made  to  our  considering  these  stipulations;  but  we  think  the  case  stands 
upon  agreed  statements  as  to  part  of  the  facts  and  findings  as  to  the  rest. 

The  facts  thus  appearing  material  to  the  questions  presented  by  the  assign- 
ments of  error  may  be  stated  as  follows:  On  the  25th  of  May,  1875,  Stewart 
mortgaged  his  stock  of  goods  to  Wood  to  secure  the  payment  of  a  debt  of 
$10,465.46,  and  interest,  on  or  before  November  25,  1875.  This  was  done  in 
good  faith  and  without  any  intention  to  hinder  or  defraud  creditors.  The 
mortgage  was  filed  in  the  town  clerk's  office  the  day  it  was  executed,  in  ac- 
cordance with  the  requirements  of  the  Michigan  statute.  The  mortgaged 
property  remained  in  Stewart*s  possession  after  the  mortgage,  and  he  continued 
his  sales  from  the  stock  in  the  usual  course  of  business.  There  was  no  express 
agreement  between  the  parties  that  this  might  be  done,  neither  was  it  prohib- 
ited. The  mortgage  contained  the  usual  power  of  sale  in  case  of  default,  and 
authorized  the  mortgagee  to  take  possession  at  any  time,  if  he  deemed  himself 
insecure. 

The  mortgage  purported  on  its  face  to  be  executed  to  secure  a  debt  owing 
to  Wood.  The  debt  was  represented  by  seven  notes,  none  of  which  were  de- 
scribed. Of  these  notes,  five  only  actually  belonged  to  Wood.  The  five  all 
bore  date  May  25,  1875,  the  same  as  the  mortgage,  and  were  payable  to 
Wood's  order.  One  for  $1,263.43,  payable  one  month  after  date,  with  ititerest 
at  ten  per  cent.,  and  another  for  $250,  also  payable  one  month  after  date,  with 
interest  from  June  22d  at  ten  per  cent.,  were  taken  in  good  faith  for  interest 
supposed  to  be  past  due  on  a  mortgage  of  lands  in  Berrien  county  for  £5,000, 
dated  December  22,  1868,  and  payable  in  five  years,  executed  by  Stewart  to 
one  Terwilliger.  This  mortgage,  together  with  the  note  it  secured.  Wood 
bought  in  good  faith,  supposing  it  to  be  valid  and  subsisting,  on  the  1st  day  of 
May,  1875,  after  its  maturity,  and  paid  for  it  $5,000  and  accrued  interest.  Both 
the  note  and  mortgage  were  delivered  to  him  when  his  purchase  was  made,  and 
he  had  them  with  him  at  the  time  the  chattel  mortgage  was  taken.  Stewart 
gave  the  notes  to  Wood  under  the  impression  that  he  owed  the  interest  they 
represented,  and  the  transaction  securing  their  payment  by  the  chattel  mort- 
gage was  in  entire  good  faith. 

Full  payment  of  interest  to  June  22,  1872,  was  indorsed  on  the  Terwilliger 
note  on  the  29th  of  August  of  that  year.    On  the  next  day,  the  30th  of 
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August,  Tepwilliger  released  twenty  acres  of  land  covered  by  the  mortgage; 
and  on  the  19th  of  October  afterwards  there  was  recorded  in  the  records  of 
Cook  county,  Illinois,  what  purported  to  be  a  deed,  with  covenants  of  warranty, 
except  as  to  certain  incumbrances,  dated  September  21,  1872,  and  executed  by 
Charles  A.  Stewart  to  Terwilliger,  conveying  one  undivided  half  of  certain 
lands  in  Chicago,  "in  consideration  of  the  sum  of  $5,000,  which  is  paid  by 
way  of  the  release  of  a  mortgage  for  that  sum,  recorded  in  liber  No.  4  of 
mortgages  in  the  office  of  the  register  of  deeds  of  Berrien  county,  .  .  . 
the  receipt  whereof  is  hereby  acknowledged."  There  was  no  other  evidence 
except  the  record  tending  to  show  that  this  deed  \^as  ever  delivered  to  Terwil- 
liger, or  that  he  knew  of  its  being  recorded.  Wood  had  no  knowledge  of  the 
deed  when  he  bought  the  mortgage.  The  note  was  never  surrendered  to  Stew- 
art, and  the  mortgage  was  never  discharged  on  the  records  of  Berrien  county. 
When  Wood  took  the  chattel  mortgage,  he  understood  that  Terwilliger  claimed 
to  own  an  interest  in  the  Chicago  lands  in  common  with  Stewart;  and  on  the 
27th  of  May,  two  days  after  the  chattel  mortgage  was  executed,  Stewart  made 
another  deed  to  Terwilliger  fpr  an  undivided  half  of  the  Chicago  lands,  which 
he  delivered  to  Wood  as  agent  for  Terwilliger.  In  connection  with  these  facts, 
the  court  below  said  in  its  findings:  ''  But  although  there  is  some  confusion 
about  the  facts  as  to  whether  the  mortgage  debt  of  $5,000  was  understood  by 
Stewart  and  Terwilliger  as  having  been  paid,  on  the  whole  evidence  it  should 
be  regarded  as  paid  as  to  creditors." 

To  prove  the  deed  from  Stewart  to  Terwilliger,  bearing  date  September  21, 
1872,  a  copy  from  the  records  of  Cook  county,  certified  by  the  recorder  under 
his  seal  of  office,  was  offered  in  evidence.  There  was  no  other  authentication. 
This  deed  was  objected  to,  '^for  that  it  was  incompetent,  immaterial  and  irrel- 
evant." The  objection  was  overruled  and  the  deed  admitted.  Exception  was 
taken,  which  was  in  due  form  embodied  in  a  bill  of  exceptions,  and  made  part  of 
the  record.  As  to  two  other  of  the  notes  to  Wood,  one  for  $800,  and  the  other 
for  $1,890,  the  first  payable  one  month  from  date,  with  interest  at  ten  per  cent., 
and  the  other  one  month  from  date  with  interest  at  the  same  rate  after  June 
18th,  it  was  found  that  after  the  commencement  of  this  suit.  Wood  realized  from 
other  securities,  which  he  held  for  the  payment  of  the  debt  of  which  these 
notes  represented  the  interest,  enough  to  satisfy  both,  less  the  sum  of  $:177. 
As  to  another  note  given  to  Wood  for  $669.91,  payable  in  six  months  from 
date,  no  special  facts  are  found. 

The  sixth  note  was  for  $3,300,  payable  one  day  after  date,  January  1, 1873, 
with  interest  at  ten  per  cent.,  to  the  order  of  Elizabeth  Stewart  The  payee  of 
the  note  had  died  intestate  before  the  execution  of  the  chattel  mortgage,  and 
no  administrator  had  been  appointed  on  her  estate.  She  left  no  creditors,  so 
far  as  the  proof  shows,  but  several  heirs.  One  of  the  heirs  was  Cornelia  Stew- 
art, and  all  the  others  united  in  an  assignment  of  this  note  to  her.  Wood  was 
in  some  way  related  to  Elizabeth  and  Cornelia  Stewart,  and  Cornelia  Stewart 
bad  indorsed  the  note  to  him  to  collect  or  get  security.  When  he  took  the 
chattel  mortgage  he  had  the  note  and  the  assignment  from  the  heirs  in  his 
possession.  There  was  due  on  the  note  at  the  time  $4,092.12,  and  Charles 
Stewart  wished  to  secure  it  by  the  chattel  mortgage.  What  was  done  was 
for  the  benefit  of  Cornelia  Stewart.  The  seventh  note  belonged  to  Harriet  A. 
Stewart;  but  upon  this  no  questions  arise  here,  as  the  judgment  below  was 
in  favor  of  Wood  for  all  he  claimed. 

When  the  attachments  under  which  Weimar  claims  were  put  on  the  prop- 
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erty,  Charles  A.  Stewart  was  in  possession.  The  attachment  was  not  made 
subject  to  the  chattel  mortgage;  and  in  the  pleadings  in  this  case  it  is  in- 
sisted by  the  sheriff  that  the  goods  were  not  the  property  of  Wood,  and  that 
the  chattel  mortgage  was  without  consideration,  and  void  as  to  creditors.  The 
value  of  the  property  taken  by  the  replevin  was  $8,870.46.  The  attachments 
were  served  on  the  15th  of  July,  and  were  for  debts  amounting  in  all  to 
$7,601.77.  On  the  11th  of  October,  1875,  Wood  demanded  the  goods  of  the 
sheriflp,  who  then  had  them  in  possession,  but  the  delivery  was  refused.  This 
suit  was  begun  on  the  same  day,  but  after  the  demand  and  refusal.  Weimar 
at  the  trial  waived  a  return  to  him  of  the  goods,  and  prayed  a  judgment  for 
their  value. 

Upon  this  state  of  facts  the  court  below  ruled:  1.  That  replevin  would  not 
lie  in  favor  of  a  mortgagee  against  a  sheriflp  for  personal  property  covered  by 
a  chattel  mortgage,  seized  under  an  attachment  against  the  mortgagor,  while 
the  mortgagor  was  in  possession,  and  that  consequently  Weimar  was  entitled 
to  a  judgment,  the  only  question  being  as  to  the  amount  of  his  recovery ; 
2.  That  Wood  could  claim  nothing  under  the  chattel  mortgage  on  account  of 
the  notes  given  for  what  was  believed  to  be  past-due  interest  on  the  Terwilliger 
debt;  3.  That  his  hen  on  account  of  the  two  notes  of  $800  and  $1,890  could 
only  be  enforced  for  $477,  the  balance  that  renrained  due  after  deducting  what 
had  been  realized  from  the  proceeds  of  other  securities  since  this  suit  was 
begun;  and  4.  That  he  could  claim  nothing  on  account  of  the  Elizabeth  Stew- 
art note,  as,  until  administration  on  her  estate,  and  distribution,  her  next  of  kin 
had  no  right  or  title  to  the  note,  legal  or  equitable,  which  they  could  convey 
for  collection  or  otherwise,  and  that  consequently  there  was  no  one  capable  of 
taking  or  holding  security  for  it. 

The  result  was  that  the  lien  of  Wood,  under  his  mortgage,  was  fixed  at 
$3,295.36.  This  amount  he  was  allowed  to  retain  out  of  the  value  of  the  goods 
in  his  hands,  and  a  judgment  was  given  against  him  in  favor  of  Weimar  for  the 
balance,  being  $5,575.10  and  costs.  To  reverse  this  judgment  against  him  the 
case  has  been  brought  here  by  Wood.  The  errors  assigned  present  for  our  con- 
sideration the  foregoing  rulings  below  and  the  exception  to  the  admission  in 
evidence  of  the  deed  recorded  in  Cook  county. 

§  1710,  In  Michigan  replevin  wHl  lie  at  the  suit  of  a  mortgagee  of  ehcUids 
against  an  officer  who  levied  upon  them  while  they  were  in  the  possession  of  the 
m^ortgagor. 

As  to  the  right  to  bring  an  action  of  replevin.  Practically  this  involves  only 
a  question  of  costs;  for  in  the  progress  of  the  cause  Wood  was  given  the  same 
kind  of  relief  he  would  have  been  entitled  to  if  the  court  had  held  (hat  his  suit 
was  properly  brought.  By  a  statute  of  Michigan  (C.  L.  of  1871,  sec.  6754), 
"when  either  of  the  parties  to  an  action  of  replevin,  at  the  time  of  the  com- 
mencement of  the  suit,  shall  have  only  a  lien  upon,  or  special  property  or  part 
ownership  in,  the  goods  and  chattels  described  in  the  writ,  and  is  not  the  gen- 
eral owner  thereof,  that  fact  may  be  proved  on  the  trial,  or  on  the  assessment 
of  value,  or  on  the  assessment  of  damages,  in  all  cases  arising  under  this  chap- 
ter; and  the  finding  of  the  jury  or  court,  as  the  case  may  be,  shall  be  according 
to  such  fact,  and  the  court  shall  thereupon  render  such  judgment  as  shall  be 
just  between  the  parties." 

Confessedly  Wood  was  only  a  lien-holder.  The  goods  were  delivered  into 
his  possession  under  the  writ,  and  their  value  was  agreed  on.  Weimar  did  not 
ask  their  return^  but  was  content  with  a  judgment  for  the  value  of  what  had 

794 


FORM  AND  EXECUTION. —DEBT  SECURED.  §  1711. 

been  wrongfully  taken  from  him.  His  interest  in  the  property  was  only  that 
which  the  attaching  creditors  could  subject  to  the  payment  of  their  debts. 
Another  provision  of  the  Michigan  statute  is  (id.,  sec.  6759),  that  "  whenever 
the  defendant  shall  be  entitled  to  a  return  of  the  property  replevied,  instead  of 
taking  judgment  for  such  return,  ...  he  may  take  judgment  for  the  value 
of  the  property  replevied,  in  which  case  such  value  shall  be  assessed  on  the 
trial,  or  upon  the  assessment  of  damages,  as  the  case  may  be,  subject  to  the 
provisions  of  section  29  of  this  chapter.  Section  29,  here  referred  to,  is 
the  same  as  section  6754,  supra.  As  the  court  below  found  as  a  fact  that  Wood 
had  a  valid  mortgage,  it  proceeded,  notwithstanding  the  suit  was  improperly 
brought,  to  ascertain  the  amount  and  value  of  his  lien  and  adjudge  accordingly. 
This  is  all  that  could  have  been  done  if  the  ruling  had  been  the  other  way  upon 
the  right  to  maintain  the  action. 

If  this  were  all  there  was  in  the  case  we  should,  under  our  uniform  practice, 
decline  to  consider  it.  No  writ  of  error  lies  from  a  judgment  as  to  costs  alone. 
Canter  i;.  American  &  Ocean  Ins.  Cos.,  3  Pet.,  307;  Elastic  Fabrics  Co.  v.  Smith, 
100  U.  S.,  110.  But  there  are  other  questions,  and  this  may,  therefore,  properly 
be  taken  up.  Since  the  judgment  below,  the  supreme  court  of  Michigan  has 
held,  in  King  v,  Hubbell,  42  Mich.,  597,  that  although  goods  mortgaged  could 
be  taken  under  an  attachment  if  in  the  possession  of  the  mortgagor,  the  officer 
must  surrender  them  to  the  mortgagee  on  demand,  after  his  inventory  and 
appraisement  have  been  completed,  unless  the  attaching  creditors  dispute  the 
validity  of  the  mortgage.  This  clearly  implies  that  replevin  will  lie  if  a  deliv- 
ery to  the  mortgagee  is  refused  when  properly  demanded.  We  hold,  therefore, 
on  the  authority  of  that  case,  that  there  was  error  in  deciding  that  the  action 
was  improperly  brought. 

§  1711.  A  mortgage  to  secure  the  amount  actuaiUyi  due  is  good  although  the 
Hems  are  not  set  out 

Before  taking  up  the  questions  arising  on  the  assessment  of  damages,  it  is 
necessary  to  consider  some  objections  which  have  been  urged  to  the  mortgage. 
It  has  been  found  as  a  fact  that  the  mortgage  was  executed  in  good  faith  to 
secure  what  were  supposed  at  the  time  to  be  valid  and  subsisting  obligations, 
and  with  no  intent  to  defraud  other  creditors.  We  are  therefore  to  enter  on 
our  inquiries  with  this  established.  It  is  insisted,  however,  that  notwithstanding 
the  good  faith  of  the  parties,  the  mortgage  is  invalid,  because  it  does  not  truth- 
fully describe  the  indebtedness  secured.  It  is  conceded  that  the  real  transaction 
was  not  set  forth  in  detail.  The  amount  of  the  indebtedness  the  parties  in- 
tended to  secure  is  correctly  stated,  though  the  several  items  which  made  it  up 
are  not  specified.  They  were,  however,  identified  at  the  trial,  and  the  honesty, 
of  the  transaction  established.  In  Shirras  v.  Caig,  1  Cranch,  34  (§§  556-558, 
8upra\  where  a  mortgage  purported  to  secure  a  debt  of  £30,000,  due  to  all  the 
mortgagees,  but  was  in  fact  intended  to  secure  different  sums  due  at  the  time  to 
particular  mortgagees,  and  advances  afterwards  to  be  made  and  liabilities  to  be 
incurred  to  an  uncertain  amount,  Mr.  Chief  Justice  Marshall  said:  "It  is  not 
to  be  denied  that  a  deed  which  misrepresents  a  transaction  it  recites,  and  the 
consideration  on  which  it  is  executed,  is  liable  to  suspicion.  It  must  sustain  a 
rigorous  examination.  It  is,  certainly,  always  advisable  fairly  and  plainly  to 
state  the  truth.  But  if,  upon  investigation,  the  real  transaction  shall  appear  to 
be  fair,  though  somewhat  variant  from  that  which  is  described,  it  would  seem 
to  be  unjust  and  unprecedented  to  deprive  the  person  claiming  under  the  deed 
of  his  real  equitable  rights,  unless  it  be  in  favor  of  a  person  who  has  been  in 
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fact  injured  and  deceived  by  the  misrepresentation.''  Here  it*  has  been  found 
that  all  was  fair.  .It  was  material  for  creditors  to  know  the  amount  of  the  in- 
debtedness secured,  and  the  property  covered.  These  are  truly  stated.  To 
enforce  bis  mortgage,  the  mortgagee  must  prove  his  debt,  and  he  can  recover 
only  to  the  extent  of  what  he  proves.  If  the  items  which  make  up  the  debt  are 
particularly  described  in  the  mortgage,  it  may  save  trouble  in  establishing  the 
facts;  but  if  there  has  been  no  fraud,  and  subsequent  creditors  have  not  been 
injured  by  the  omission  of  specifications,  identity  may  be  established  by  parol. 
In  making  the  proof,  the  debt  must  come  fairly  within  the  general  description 
which  has  been  given;  but  if  it  does,  and  the  identity  is  satisfactorily  made 
out,  the  mortgage  will  be  sustained  where  good  faith  exists. 

It  matters  not  in  this  case  that  the  notes  actually  intended  to  be  secured 
.became  due  at  different  dates,  and  not  at  the  time  fixed  by  the  mortgage. 
Suits  might  be  brought  on  the  notes  when  they  matured,  for  the  recovery  of  the 
debt;  but  the  mortgage  could  only  be  enforced  according  to  its  terras.  Posses- 
sion might  be  taken  under  the  mortgage  when  necessary  for  the  preservation  of 
the  security;  but  no  sale  of  the  mortgaged  property  could  be  made  until  after 
the  condition  was  broken;  that  is  to  say,  until  after  a  failure  to  pay  on  the  25th 
of  November. 

§  1712,  The  law  of  Michigan  as  to  recording  and  filing  inortgages. 

It  is  also  claimed  that  the  lien  of  the  mortgage  was  lost  after  the  suit  was 
begun,  because  of  a  failure  to  comply  with  the  requirements  of  the  recording 
acts.  These  acts  prescribe  that  where  mortgages  of  chattels  are  not  accom- 
panied by  immediate  delivery  and  followed  by  an  actual  and  continued  change 
of  possession,  they  shall  be  void  as  against  creditors  and  subsequent  purchasers 
in  good  faith,  unless  copies  are  filed  in  the  proper  office.  Another  provision  is 
that  every  such  mortgage  shall  cease  to  be  valid  as  against  creditors  and  subse- 
quent purchasers  or  mortgagees  in  good  faith,  after  the  expiration  of  oue  year 
from  the  filing,  unless  within  thirty  days  next  preceding  the  expiration  of  the 
year,  the  mortgagee,  his  agent  or  attorney,  shall  annex  to  the  instrument  on 
file  an  affidavit  setting  forth  the  interest  which  the  mortgagee  has,  by  virtue  of 
his  mortgage,  in  the  property  mortgaged.  The  goods  in  this  case  were  replevied 
before  the  year  expired,  and  while  the  mortgage  was  in  full  force  under  the  re- 
cording acts.  The  possession  of  the  property  was  then  taken  by  Wood.  After 
that  the  recording  acts  did  not  apply,  unless  the  property  was  again  put  into 
possession  of  the  mortgagor.  Nothing  of  this  kind  appears  in  the  findings,  and 
the  presumptions  are  all  the  other  way.  We  conclude,  therefore,  that  at  the 
time  of  the  replevin  the  lien  of  the  mortgage  was  valid  and  subsisting  to  the 
extent  of  the  debt  secured  by  it  as  established  by  the  findings. 

§  1713.  Notes  taken  for  past-due  interest^  when  payment 

This  brings  us  to  the  questions  arising  on  the  assessment  of  damages.  1.  As 
to  the  notes  given  for  the  interest  on  the  Terwilliger  mortgage.  The  court 
found  as  a  fact  that  the  Terwilliger  note  was  "  paid  as  to  creditors."  By  this 
we  understand  that,  as  between  Stewart  and  Terwilliger,  the  debt  had  been 
satisfied,  and  that  there  was  consequently  no  consideration  for  the  interest 
notes  given  Wood.  Such  being  the  case,  he  could  not  enforce  those  notes 
against  creditors.  Although  Stewart  might,  if  he  saw  fit,  recognize  the  debt 
in  the  hands  of  Wood,  and  pay  it  if  the  rights  of  creditors  did  not  intervene, 
as  against  creditors  an  agreement  to  pay  would  not  be  binding.  The  court  has 
found  the  transaction  fair  and  bona  fide  as  between  Wood  and  Stewart  This 
saves  the  mortgage  as  to  the  remainder  of  the  indebtedness  secured,  but  does 
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not  make  the  notes  themselves  of  any  avail  against  the  attaching  creditors. 
We  cannot  consider  the  evidence  on  which  this  finding  was  made.  That  was 
the  province  of  the  court  below. 

§  1714.  Where  the  objection  to  the  admission  of  a  deed  was  grounded  on  its 
irrelevanct/,  a  qiLestion  as  to  its  authentication  cannot  be  raised  here. 

In  this  connection  it  is  proper  to  consider  the  exception  which  was  taken  to 
the  introduction  in  evidence  of  the  deed  from  Stewart  to  Terwilliger.  The  lan- 
guage of  the  exception,  as  recorded  in  the  bill  of  exceptions,  is  as  follows.: 
"To  the  reading  in  evidence  of  which  deed,  plaintiff,  by  his  counsel,  objected, 
for  that  it  was  incompetent,  immaterial  and  irrelevant."  It  is  now  insisted  that 
"  the  attestation  of  the  recorder  of  deeds  of  the  correctness  of  the  transcript 
was  not  certified  to  be  in  due  form,  and  by  the  proper  officer,  as  required  by 
the  act  of  congress  of  March  27,  1804,  prescribing  the  mode  in  which  the  public 
records  in  each  state  shall  be  authenticated,  so  as  to  take  effect  in  every  other 
state."  This  was  not  the  objection  made  below,  and  it  comes  too  late  here. 
There  the  attention  of  the  court  was  called  only  to  the  competency,  material- 
ity and  relevancy  of  the  deed ;  here  to  the  form  of  the  authentication  of  the 
copy.  The  rule  is  universal  that  nothing  which  occurred  in  the  progress  of  the 
trial  can  be  assigned  for  error  here,  unless  it  was  brought  to  the  attention  of 
the  court  below,  and  passed  upon  directly  or  indirectly.  It  is  clear  that  the 
ruling  complained  of  in  this  case  was  in  respect  to  the  effect  to  be  given  the 
deed  when  proved,  and  not  to  the  form  of  making  the  proof.  We  see  no 
error  in  the  judgment  below  as  to  this  item  in  the  claim  for  allowance  under 
the  mortgage. 

§  1715.  Where,  after  repl^in  by  the  mortgagee,  payments  toere  made  on  the 
mortgage  debt,  he  cannot  enforce  his  lien  beyond  the  amount  due  when  judgment 
was  rendered. 

2.  As  to  the  notes  of  $800  and  $1,890.  It  is  insisted  by  Wood  that  collec- 
tions made  by  him  on  the  mortgage  debt  since  the  commencement  of  the  suit 
cannot  be  taken  into  account  in  stating  the  amount  of  his  lien ;  and,  if  they 
could,  that  what  was  realized  by  him  from  his  other  securities  should  be  applied 
on  the  principal  of  the  debt  rather  than  on  these  notes,  which  represent  only 
the  interest.  Wood  ought  not  to  be  permitted  to  enforce  his  lien  on  the  goods 
he  holds,  or  their  value,  beyond  the  amount  which  is  actually  due  hiin  on  the 
mortgage  debt  when  the  judgment  is  rendered.  The  judgment  must  be  such 
as  shall  "  be  just  between  the  parties."  If,  when  the  suit  was  begun,  his  lien 
was  equal  to  the  full  value  of  the  property,  and  it  was  reduced  by  payment 
afterwards,  he  must  account  in  the  judgment  for  what  is  left  after  his  debt  is 
eventually  satisfied,  but  will  be  protected  in  respect  to  costa 

From  the  finding  it  may  fairly  be  inferred  that  the  entire  debt^  principal  and 
interest,  was  paid  from  the  proceeds  of  the  other  securities,  except  the  sum  of 
$447.  Certainly  there  is  nothing  inconsistent  with  such  a  presumption.  Before 
a  judgment  can  be  reversed  because  it  is  not  supported  by  the  findings,  4he 
error  must  be  apparent.  All  intendments  are  in  favor  of  what  has  been  done. 
This  assignment  of  error  has  not  been  sustained. 

§  1716.  The  distributees  of  a  deceased  holder  of  a  note  may  transfer  the  equi- 
table title  thereto,  there  being  no  administrator  and  no  creditors. 

3.  As  to  the  Elizabeth  Stewart  note.  The  court  has  distinctly  found  that 
this  was  a  valid  debt,  which  Charles  A.  Stewart  wished  to  have  secured  by  the 
chattel  mortgage.  There  was  no  fraud  intended;  but,  on  the  contrary,  every- 
thing was  done  in  good  faith.    Inasmuch,  however,  as  Mrs.  Stewart  was  dead 
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and  no  administration  bad  been  granted  on  her  estate,  it  was  dqcided  that 
"Wood  bad  no  lien  on  the  property  for  the  security  of  this  note.  In  this  we 
think  there  was  error.  There  can  be  no  doubt,  from  the  facts  as  found,  that 
in  equity  the  debt  was  owing  to  Cornelia  Stewart.  There  were  no  creditors, 
and  all  who  would  have  been  distributees  under  an  administration  of  the  estate 
of  Elizabeth  Stewart  had  assigned  to  her  their  interest  in  the  note.  This 
assignment,  with  the  necessary  authority  from  Cornelia  Stewart,  Wood  had  in 
his  possession.  There  can  be  no  doubt  that  if  Charles  Stewart  had  taken  up 
the  old  note,  and  given  another  to  Wood  or  Cornelia  Stewart  in  its  place,  the 
new  note  would  have  been  good  as  against  every  one  but  a  creditor  of  Mrs. 
Stewart.  So,  too,  if  he  had  actually  paid  the  debt  instead  of  securing  it,  his 
creditors  could  not  complain.  Such  being  the  case,  we  do  not  see  why  the 
security  he  gave  may  not  be  enforced.  He  owed  the  debt  and  had  the  right 
to  provide  for  it  without  waiting  for  administration  on  the  estate  of  Mrs. 
Stewart,  if  it  could  be  done  with  safety.  Of  that  be  was  to  judge,  if  he  acted 
in  good  faith,  and  not  his  creditors.  AH  they  can  ask  is  that  his  property  shall 
not  be  charged  with  its  payment  more  than  once.  While,  therefore.  Wood,  as 
the'  indorsee  of  Cornelia  Stewart,  may  not  have  had  the  legal  title  to  the  note, 
he  certainly  held  the  equitable  title,  which  Charles  A.  Stewart  was  at  liberty 
to  recognize  if  he  would.  Having  recognized  it  in  good  faith  and  acted  accord- 
ingly, his  creditors  cannot  interfere.  He  was  at  liberty  to  select  such  trustee 
as  he  chose  to  hold  the  security  he  desired  to  give.  If  there  was  fraud  or  bad 
faith  the  case  would  be  different.  The  court  has  found  against  any  such  claim, 
and  in  our  judgment  a  valid  lien  was  created  on  the  property  in  favor  of  Wood 
for  the  benefit  of  Cornelia  Stewart,  whose  interests  he  rightfully  represented, 
and  whose  trustee  he  was. 

The  judgment  will  be  reversed  and  the  cause  remanded,  with  instructions  to 
enter  a  judgment  in  favor  of  Wood  for  the  costs  of  the  suit,  and  against  him 
for  only  $1,482.98,  the  difference  between  the  value  of  the  mortgaged  property 
and  the  amount  due  on  the  mortgage  debt,  including  the  amount  adjudged  in 
his  favor  below  and  the  Elizabeth  Stewart  note;  the  judgment  so  to  be  ren- 
dered to  bear  interest  from  and  after  the  12th  day  of  June,  1878;  and  it  is  so 
ordered. 

§  1717.  Antecedent  debt. —  A  chattel  mortgage  to  secure  an  antecedent  debt  is  founded 
upon  a  good  consideration.  Machette  v,  Wanless,*  2  Colo.  Tj,  169 ;  City  National  Bank  r. 
Goodrich,*  3  Colo.  Ty,  139;  In  re  Wiley,  4  Bias.,  171,  178. 

§  1718.  Description  of  debt— A  mortgage  given  to  secure  all  past  indebtedness  due  and 
owing  from  the  mortgagor  to  the  mortgagee  contains  a  sufficient  description  of  the  indebted- 
ness.    Machette  v.  Wanless,*  2  Colo.  T'y,  225. 

§  1719.  Contingent  debt. —  An  extension  of  time  on  notes  indorsed  by  the  mortgagor  is  a 
valid  consideration  for  a  mortgage  given  by  him  to  secure  his  contingent  liability.  Tbe 
Dubuque,  2  Abb.,  20,  81. 

g  1720.  Contingent  liability.— A  mortgage  given  to  secure  a  contingent  liability  as  in- 
dorser  becomes  valid  on  the  happening  of  the  contingency  fixing  the  liability  of  the  indorser. 
Ibid. 

§  1721.  Fatnre  advances. —  Mortgages  may  as  well  be  given  to  secure  future  advances  and 
contingent,  as  those  which  already  exist,  and  are  certain  and  due.  The  only  question  that 
properly  arises  in  such  cases  is  the  bona  fides  of  the  transaction.  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet,  886,  448. 

§  1722.  A  mortgage  to  secure  advances,  made  and  to  be  made,  is  valid  as  to  such  advances 
as  are  made  before  the  liens  of  third  persons  attach.  United  States  v.  Lenox,  2  Paine,  180 ; 
Ex  parte  Ames,  1  Low.,  661. 

§  1728.  A  mortgage  of  chattels  to  secure  an  existing  debt  is  not  invalidated  by  a  further 
proviso  intended  to  cover  future  advances.     Lawrence  v.  Tucker,*  28  How.,  14. 
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4.    EaeciUion  and  Delivery. 

g  1724.  Seal.— A  chattel  mortgage  under  the  statutes  of  Ohio  need  not  be  sealed.  The 
term  mortgage  does  not  import  or  imply  that  a  seal  is  necessary.  A  chattel  mortgage  is  only 
a  bill  of  sale  vrith  a  defeasance,  and  a  seal  has  never  been  held  necessary  to  the  validity  of  a 
bill  of  sale.    Gibson  v.  Warden,  14  Wall.,  244. 

§  1725.  The  date  of  an  acknowledgment  of  a  mortgage  or  the  time  of  its  record  will  serve 
to  fix  the  date  of  execution  as  not  later  than  such  time.    Merrill  v,  Dawson,*  Hemp.,  663. 

III.    MORTOAGBS  OF  FuTFEB  PERSONAL  PkOPERTY. 

1.  At  Law. 

%  1 726.  A  deed  of  trust  was  made  to  secure  a  debt,  the  nK>rtgagor  remaining  in  possession. 
Subsequently  another  deed  was  made,  reciting  that  a  part  of  the  goods  mentioned  in  the 
first  deed  had  been  sold  and  others  substituted  in  their  place,  and  that  it  was  given  upon  the 
goods  then  in  the  house,  except  those  mentioned  in  the  first  deed,  and  such  as  might  be  ac- 
quired out  of  the  proceeds  of  the  same,  or  for  the  purpose  of  replenishing  the  stock.  Held. 
that  the  second  deed  protected  goods  purchased  since  its  date  out  of  the  profits  or  proceeds 
of  goods  which  had  been  acquired  between  the  dates  of  the  two  deeds.  Letourno  v.  Ring- 
gold,* 8  Cr.  C.  C,  108. 

g  1727.  But  it  was  held  that  it  did  not  protect  such  goods  as  may  have  been  purchased 
since  its  date  out  of  the  proceeds  or  profits  of  the  goods  conveyed  by  the  first  deed  and  sold 
since  the  date  of  such  second  deed.    Ibid, 

g  1728.  A  mortgage  of  a  stoek  of  goods,  and  all  additions  to  the  same  that  might  after- 
wards be  made,  is  not  void  for  uncertainty,  but  it  does  not  at  law  pass  the  goods  acquired  by 
the  mortgagor  subsequently  to  the  date  of  the  mortgage;  and  therefore,  where  a  second  mort- 
gage was  made  covering  part  of  the  original  stock  and  additions  thereto,  and  the  second  mort- 
gagee sold  the  entire  stock,  it  was  held  that  the  first  mortgagee  could  not  recover  from  him 
in  asatimjpsi^  for  any  part  of  the  proceeds  of  the  subsequently  acquired  goods,  whether  such 
additions  to  the  original  stock  of  goods  consisted  of  goods  bought  with  the  proceeds  of  the 
sales  of  the  original  stock,  or  of  goods  exchanged  for  the  same.  Wagner  17.  Watts,  2  Cr.  C. 
C,  169,  171. 

g  1729.  A  mortgage  of  an  unfinished  locomotiye,  which  is  in  course  of  manufacture,  cov- 
ers the  additions  thereto  made  up  to  the  time  of  the  mortgagor's  bankruptcy,  even  though 
the  materials  be  not  included  in  the  mortgage.    Ex  parte  Ames,  1  Low.,  561. 

g  1780.  A  mortgage  of  slaves  covers  the  ehildren  of  the  slaves  born  while  the  mortgage 
is  in  force.    Fowler  t?.  Merrill,  11  How.,  875  (gg  1877-60). 

g  1781.  Under  the  law  of  Wisconsin,  a  mortgage  of  personal  property  does  not  carry 
after-acquired  chattels.  As  to  such  property  it  is  in  the  nature  of  a  revocable  license  to  take 
possession.    In  re  Eidridge,  2  Biss.,  862,  864. 

g  1732.  The  rights  of  creditors  under  the  bankrupt  law,  as  regards  the  validity  of  a  mort- 
gage of  the  debtor's  property,  must  depend  upon  its  effect  upon  the  property  at  the  time  the 
act  was  done  which  might  be  supposed  to  operate  as  a  transfer.    IbicL 

g  1788.  In  Wisconsin,  a  mortgage  of  after-acquired  property  being  invalid,  the  mortgagee 
cannot,  by  taking  possession  of  such  property,  hold  it  as  ag^nst  the  mortgagor's  assignee  in 
bankruptcy.    The  Bcope  and  spirit  of  the  bankrupt  law  could  thereby  be  easily  evaded.    Ibid. 

2.  In  Equity. 
SUHMABY—  Mortgage  of  crops  not  raised,  gg  1784,  1735. 

%  1784.  The  owner  or  lessee  of  land  may  mortgage  his  crop  before  it  is  raised.  Ellett  v. 
Butt,  gg  1786-88. 

g  1786.  A  statute  of  Mississippi,  providing  that  it  should  be  lawful  to  mortgage  any  crop 
of  cotton,  to  be  produced  within  fifteen  months  from  the  date  of  such  mortgage,  was  merely 
declaratory  of  what  the  law  was  before  its  passage,  with  a  limitation  tliat  the  crop  must  be 
produced  within  a  given  time.  A  mortgage  made  before  such  statute,  of  a  crop  to  be  pro- 
duced in  the  future,  was  valid  in  that  state.    Ibid. 

[Notes.— See  gg  178JM8.] 
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ELLETT  V.  BUTT. 
(Circuit  Court  for  Louisiana:  1  Woods,  214-220.    1871.) 

Opinion  by  Woods,  J. 

Statement  of  Facts. —  The  bill  alleges,  in  substance,  that  on  September  4, 
1866,  William  Sillers,  of  the  state  of  Mississippi,  was  seized  in  fee  of  the  ^' Asia" 
plantation,  situated  in  Bolivar  county  in  that  state,  and  that  on  the  1st  day  of 
January,  1867,  by  a  writing  of  that  date,  he  leased  said  plantation  to  one  John 
H.  Graham  for  one  year  for  a  rent  reserved  of  $7,000,  one-half  to  be  paid  on 
the  1st  of  October  by  a  draft  drawn  by  Graham  in  favor  of  Sillers  on  the  de- 
fendants, who  were  commission  merchants  and  factors  in  the  city  of  New 
Orleans,  and  the  other  half  on  November  1st,  to  be  evidenced  by  the  note  of 
Graham  payable  to  Sillers  and  falling  due  on  that  day.  Graham,  by  the  stip- 
ulations of  the  lease,  pledged  and  mortgaged  the  crops  grown  on  the  plantation 
during  the  year  1867,  to  the  faithful  performance  of  his  covenants  therein 
written,  and  authorized  Sillers  and  his  assigns  on  thirty  days'  notice  to  seize 
and  sell  the  same  for  cash,  the  said  sale  to  raise  money  sufficient  to  pay  all 
arrearages  of  rent.     That  the  lease  was  duly  executed  and  recorded. 

That  Sillers  and  Graham  met  in  the  city  of  New  Orleans  on  the  8th  of 
February,  1867,  for  the  purpose  of  procuring  the  acceptance  of  defendants  of 
the  draft  to  be  given  by  Graham  on  them  by  the  terms  of  said  lease,  and  the 
said  lease  and  mortgage  was  then  and  there  exhibited  to  the  defendants,  and 
was  read  and  considered  by  them  and  the  terras  thereof  fully  understood  and 
a  counterpart  thereof  left  with  them.  That  with  full  notice  that  Sillers  bad 
the  first  lien  on  the  crop  of  Graham,  they  accepted  said  draft,  and  the  same 
has  been  paid  and  satisfied.  That  Graham  also  delivered  to  Sillers  the  note 
for  $3,500  provided  for  by  said  lease,  due  November  1, 1867.  That  said  mort- 
gage contained  in  said  lease  became,  by  the  laws  of  Mississippi,  a  lien  upon 
Graham's  crop  superior  to  all  claims  of  other  creditors  of  Graham,  and  of  any 
claim  of  defendants  against  him.  That  Graham  cultivated  the  plantation 
under  said  lease  during  the  year  1867,  and  planted,  matured  and  gathered  a 
crop  of  cotton  amounting  to  forty-nine  bales  of  four  hundred  and  fifty  pounds 
each. 

That  on  the  4th  day  of  September,  1866,  the  circuit  court  of  Claiborne 
county,  Mississippi,  rendered  a  judgment  against  Sillers,  in  favor  of  the  pres- 
ent complainant,  for  $10,103.89,  which,  being  duly  recorded  on  September  14, 

1866,  became  a  lien  upon  the  '^  Asia  "  plantation.     That  on  the  28th  of  April, 

1867,  an  execution  issued  on  said  judgment  was  levied  on  said  plantation,  and 
the  same  was  sold  by  the  sheriff,  at  public  auction,  to  complainant,  on  the  3d 
day  of  June,  1867,  by  virtue  of  said  execution,  and  the  plantation  was  codt 
veyed  to  him  by  the  sheriff  by  deed  of  that  date.  That  at  the  time  of  said 
sale,  Graham  was  in  possession  of  said  plantation  under  said  lease,  and  the 
effect  of  the  sale  was  to  substitute  complainant  in  the  place  of  Sillers  as  land- 
lord of  Graham,  and  to  entitle  complainant  to  the  rent  of  the  plan^tation  which 
had  not  yet  fallen  due.  That  Sillers,  knowing  the  legal  effect  of  said  sale  and 
conveyance,  indorsed  and  delivered  the  said  note  of  Graham  to  complainant, 
who  is  now  the  holder  and  owner  thereof,  and  entitled  to  pursue  all  remedies 
for  its  collection  that  Sillers  might.  That,  in  the  fall  of  1867,  the  defendants, 
through  an  agent  sent  for  that  purpose  to  the  plantation,  received  from  Graham 
forty-nine  bales,  the  crop  of  cotton  produced  by  him  on  said  plantation  during 
that  year,  and  shipped  the  same  to  New  Orleans,  and  sold  and  disposed  of  the 
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same  to  their  own  use,  well  knowing  that  the  same  was  subject  to  the  lien  of 
complainant.  The  cotton  was  middling  cotton,  and  worth,  at  the  time  it  was 
taken  by  defendants,  twenty-five  cents  per  pound.  That  on  the  shipment  of 
the  first  twenty-seven  bales  complainant  notified  defendants  by  letter  that  he 
claimed  the  cotton,  and  should  hold  them  responsible  for  its  proceeds. 

The  bill  prays  for  an  account  of  the  amount  for  which  said  cotton  sold,  to 
be  estimated  at  the  highest  price  reached  by  cotton  since  the  asportation  thereof 
by  defendants,  and  before  final  decree,  and  that  defendants  may  be  required  to 
pay  the  value  thereof  so  estimated  to  be  applied  on  the  amount  due  complainant 
on  the  note  of  Graham. 

The  answer  of  defendants  admits  that  they  saw  and  read,  in  February,  1867, 
the  lease  made  by  Sillers  to  Graham,  but  avers  that  Sillers  stated  that  the  part 
thereof  by  which  he  secured  a  lien  on  Graham's  crop  for  the  payment  of  rent 
was  not  valid  and  binding  by  the  laws  of  Mississippi,  and  that  he  released  the 
same  so  far  as  it  affected  them.  They  deny  that  the  lease  to  Graham  operated 
as  a  lien  upon  the  crop.  They  deny  that  the  cotton  shipped  by  Graham  was 
shipped  through  the  intervention  of  their  agent.  They  deny  that  they  had 
any  notice  of  complainant's  claim  on  the  cotton  until  the  receipt  of  his  letter 
dated  November  25,  1867.  They  further  say  that  in  February,  1867,  they 
entered  into  a  contract  in  writing  with  Graham,  by  which  they  agreed  to  ad- 
vance to  him  $5,500  in  supplies  for  his  plantation,  besides  accepting  the  said 
draft  for  $3,500,  and  Graham  agreed  to  ship  to  them  the  cotton  grown  on  the 
Asia  plantation  to  be  sold,  and  that  they  should  have  a  lien  upon  the  same  to 
repay  the  said  advances.  And  that  this  agreement  was  recorded  in  Bolivar 
county,  Mississippi,  on  February  20, 1867. 

Complainant  files  the  general  replication.  The  first  question  presented  by 
these  pleadings  is.  Did  Sillers,  by  the  document  called  a  lease  and  mortgage, 
secure  a  lien  upon  the  crop  of  Graham  for  the  payment  of  the  rent? 

§  1 736.  Construction  of  the  MiasUaippi  act  of  February  18, 1867^  authorizing 
mortgages  on  crops  to  he  grown  after  the  execution  of  the  mortgage. 

The  legislature  of  Mississippi,  by  an  act  approved  February  18, 1867,  subse- 
quent to  the  date  of  Sillers'  lease,  provided  that  it  should  be  lawful  to  convey, 
by  way  of  mortgage  or  deed  of  trust,  any  crop  of  cotton,  etc.,  being  produced 
or  to  be  produced  within  fifteen  months  from  the  date  of  such  mortgage.  The 
defendant  draws  the  inference  from  this  act  that  such  a  mortgage  was  not 
valid  before  the  date  of  the  act.  We  think  the  act  to  be  merely  declaratory 
of  what  the  law  was  before  its  passage,  adding  a  limitation  that  the  crop  mort- 
gaged must  be  produced  within  fifteen  inonths.  If  property  not  in  esse  or  in 
tho  ownership  of  the  mortgagor  can  be  mortgaged,  and  that  question  we  will 
consider  presently,  there  surely  can  be  no  reason  why  a  crop  to  be  produced 
during  the  current  year  might  not  be  mortgaged.  Such  a  contract  is  not  im- 
moral, against  public  policy,  or  fraudulent.  If  the  parties  are  capable  of  con- 
tracting, such  a  contract,  if  made  on  valuable  consideration,  has  all  the  elements 
of  a  binding  contract. 

§  1737.  The  owner  or  lessee  of  land  may  mortgage  his  crop  before  it  is  raised. 

Can  property  to  be  acquired  infuturo  be  incumbered  by  mortgage?  The 
authorities  answer  this  question  in  the  affirmative.  In  Fennock  v.  Coe,  28 
How.,  117  (§§  1305-1309,  supra),  the  point  was  made  that  a  peraon  cannot 
grant  what  he  has  not  got.  But  the  court  said  "  that  the  principle  has  no  ap- 
plication  to  the  case  before  us.  The  mortgage  here  does  not  undertake  to  grant 
in  presenti  property  of  the  company  not  belonging  to  them  or  not  in  existence 
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at  the  date  of  it,  bat  carefully  distingaishes  between  present  property  and  that 
to  be  afterwards  acquired,"  and  the  court  held  that  a  grant  can  take  effect 
upon  the  property  when  it  is  brought  into  existence  and  belongs  to  tlie  grantor 
in  fulfillment  of  an  express  agreement  founded  on  a  good  and  valid  considera- 
tion, where  no  rule  of  law  is  infringed  or  the  rights  of  a  third  party  prejudiced. 
So  in  Mitchell  v.  Winslow,  2  Story,  631.  Mr.  Justice  Story  says:  It  seems  to 
me  a  clear  result  of  all  the  authorities,  that  whenever  the  parties  by  their  con- 
tract intended  to  create  a  positive  lien  or  charge  either  upon  real  or  personal 
property,  whether  then  owned  by  the  assignor  or  contractor  or  not,  or  if  per- 
sonal property,  whether  it  is  then  in  esse  or  not,  it  attaches  as  a  lien  in  equity 
or  charge  upon  particular  property,  as  soon  as  the  assignor  or  contractor 
acquires  a  title  thereto  against  the  latter,  and  all  persons  asserting  a  claim 
thereto,  under  him,  either  voluntary  or  with  notice.  See,  also,  2  Story's  Eq. 
Jurisprudence,  sec.  1021;  Cross  on  Liens,  187,  188  et  seq,;  Prebble  v.  Bog- 
hurst,  1  Swanst.,  309;  Needham  v.  Smith,  4  Russ.,  318;  1  Powell  on  Mortgages, 
190;  Metcalf  v.  Archbishop  of  York,  1  Myl.  &  C,  553;  Field  v.  Mayor  of 
New  York,  2  Seld.,  179.    The  doctrine  is  too  well  settled  to  be  now  questioned. 

We  have,  therefore,  reached  the  position  that  the  contract  by  which  Graham 
mortgaged  his  crop  for  1867  to  Sillera  was  a  valid  and  binding  contract  be- 
tween the  parties.  It  was  also  binding  against  those  who  had  notice  of  it. 
The  sole  purpose  of  the  contract  was  to  give  Sillers  a  lien  superior  to  the  claims 
of  others,  for,  without  the  contract,  Graham's  crop  would  have  been  liable  to 
be  seized  in  payment  of  his  debt  to  Sillers.  It  is  unnecessary  to  decide  what 
effect  as  to  notice  the  recording  of  the  mortgage  had,  for  the  fact  is  admitted 
by  defendants'  answer  that,  in  February,  1867,  they  had  actual  notice,  having 
read  the  contract  and  being  furnished  with  a  counterpart  of  it.  The  evidence 
is  also  clear  to  the  point  that  defendants  had  this  actual  notice  before  they 
contracted  with  Graham,  and  before  his  execution  of  a  moi^gage  to  them  upon 
the  same  crop. 

The  next  question  is  one  of  fact.  Did  Sillers,  in  his  conference  with  the 
defendants  on  the  6th  of  February,  1867,  agree  to  release  his  lien  upon  Graham's 
crop  secured  by  his  lease  and  mortgage!  The  defendants  aver  in  their  answer 
that  he  did.  This  is  new  matter,  not  responsive  to  any  allegation  of  the  bill, 
and  it  is  incumbent  on  defendants  to  establish  it  by  proof.  They  have  offered 
no  evidence  to  support  this  averment.  On  the  contrar}^  it  is  flatly  contradicted 
by  Sillers,  and  Graham  testifies  that,  in  his  conference  with  defendants  in  Feb- 
ruary, 1867,  it  seemed  to  be  the  understanding  of  all  parties  that  Sillers  would 
have  a  lien  on  the  crop  for  his  rent.  The  conclusion  from  the  testimony  is 
therefore  inevitable,  that  Sillers  did  not  agree  with  defendants  to  waive  his 
lien  upon  the  crop  of  Graham.  We  have,  then,  reached  this  further  ground, 
that  Sillers,  having  a  contract  with  Graham  giving  him  a  lien  on  Graham's 
crop,  gave  actual  notice  thereof  to  defendants,  and  did  not  waive  his  rights 
under  his  contract.  His  lien,  being  older  than  the  lien  of  defendants,  is  superior 
in  equity,  and,  as  between  Sillers  and  defendants.  Sillers  had  the  right  to  have 
the  crop  of  Graham  applied  first  to  the  payment  of  the  debt  secured  by  his 
lien. 

§  1738.  The  assignment  of  a  note  secured  by  a  mortgage  is^  in  equity^  an 
assignment  of  the  mortgage. 

The  next  question  is,  Have  the  rights  of  Sillers  been  transferred  to  Ellett, 
the  complainant?  Unquestionably,  Ellett,  on  his  purchase  at  sheriff's  sale 
of  the  "  Asia ''  plantation,  became  entitled  to  all  the  rent  which  fell  due 
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after  the  date  of  his  deed,  whether  it  had  or  had  not  accrued  before  the  sale, 
even  without  the  transfer  of  the  note  given  by  Graham  for  the  rent.  But 
Sillers  indorsed  and  transferred  the  note  of  Graham  secured  by  the  mortgage, 
and  delivered  the  mortgage  itself  to  the  complainant.  According  to  all  the 
aiithorities,  this  transfer  vests  in  the  transferee  the  rights  of  the  mortgagor  to 
the  security.  The  assignment  of  a  note  secured  by  a  mortgage  is,  in  equity, 
an  assignment  of  the  mortgage,  unless  there  is  some  special  provision  of  the 
parties  to  the  contrary.  Johnson  v.  Hart,  3  Johns.  Cas.,  322;  Lawrence  v. 
Knapp,  1  Eoot,  248.  So  that  a  mortgagee,  who  has  assigned  absolutely  the 
note  secured  by  the  mortgage,  need  not  be  made  a  party  to  a  suit  by  the  as- 
signee for  payment  of  the  note  out  of  the  mortgaged  premises.  Kent,  J.,  in 
Johnson  i?.  Hart,  3  Johns.  Cas.,  322. 

The  complainant  then'  stood  in  Sillers'  shoes.  He  was  entitled  to  have  Gra- 
ham's crop  first  applied  to  the  payment  of  the  note  assigned  to  him  by  Sillers. 
His  lien  was  the  elder  and  better  one.  The  defendants,  through  their  agent 
Ruhl,  as  the  testimony  abundantly  shows,  carried  oflP  the  entire  crop  and  appro- 
priated its  proceeds  to  their  own  use.  Having  done  this  with  full  knowledge 
of  the  prior  lien,  they  must  account  to  complainant  for  the  value  of  the  crop 
at  the  time  of  its  asportation,  with  interest  from  that  date.  This  is  the  rule  of 
damages  in  trover  and  trespass  de  bonis  asportatis^  and  should  be  applied  here 
as  the  measure  of  the  complainant's  claim.  The  decree  must  be  for  complain- 
ant. If  the  parties  cannot  agree  upon  the  amount,  the  case  must  be  referred 
to  a  master  to  report  upon  that  matter,  (a) 

§  1789.  A  mortgage  of  after-acqnircd  chattels  is  good.  It  is  essential,  however,  that  the 
after-acquired  chattels  intended  to  be  covered  by  the  mortgage  should  be  definitely  pointed 
out,  so  that  they  may  be  distinguished  from  other  chattels  of  the  same  kind ;  but  it  is  suffi- 
r^icnt  that  the  ship,  mill,  or  place  into  which  they  are  to  be  brought,  or  the  farm  or  land  upon 
which  the  future  crops  are  to  be  raised,  is  described.    Brett  v.  Carter,  2  Low.,  458,  461, 

g  1740.  A  mortgage  of  future  additions  to  a  stock  of  retail  goods  is,  in  equity,  a  valid 
mortgage  of  such  goods  as  may  be  afterwards  purchased  and  added  to  the  stock  by  the 
mortgagor.    Ibid, 

§  1741.  A  mortgage  of  future  machinery,  tools  and  stock  in  trade  to  be  put  into  a  factory 
is  good  and  valid  against  the  mortgagor.  Such  a  mortgage  has  no  operation  to  transfer  in 
presenti  property  in  things  not  in  esse;  but  it  operates  by  way  of  present  contract  to  take 
effect  and  attach  to  the  things  assigned  when  and  as  soon  as  they  come  in  esse;  and  it  may 
be  enforced  as  such  a  contract  in  rem,  in  equity.     Mitchell  v.  Winslow,  2  Story,  630. 

g  1743.  A  grant  to  take  effect  upon  property  when  it  is  brought  into  existence  and  belongs 
to  the  grantor,  in  fulfillment  of  an  express  agreement,  is  valid  if  founded  on  a  good  consid- 
eration, and  it  appears  that  no  rule  of  law  is  infringed  and  the  rights  of  third  persons  are  not 
prejudiced.     BeaU  v.  White,  4  Otto.  382,  887. 

§  1 748.  A  mortgagee  of  after-acquired  property  of  the  mortgagor  is  to  be  preferred  to 
general  creditors  of  the  latter  when  there  is  no  fraud.  National  Shoe  &  Leather  Bank  v. 
Small,  7  Fed.  R,  887  (§g  1749-50). 

IV.  Recording,  Filing  and  Refiling. 
1.  Ffect  of. 

SVUUAUY — Mortgage  not  filed  valid  against  mortgagor's  assignee  in  bankruptcy,  §  1744. — 
Mortgagee  not  responsible  for  fraudulent  devices  of  mortgagor,  g§  1745-1747. 

g  1 744.  A  chattel  mortgage  not  filed  in  accordance  with  the  registry  laws  of  a  state,  but 
-valid  as  between  the  parties,  is  valid  as  against  the  mortgagor's  assignee  in  bankruptcy. 
Piatt  V.  Preston,  §  1748. 

^  1745.  A  mortgagee  does  not  become  responsible  for  fraudulent  devices  of  mortgagors  to 
keep  the  mortgage  from  record  if  he  does  not  participate  in  them.  National  Shoe  &  Leathei 
Bank  v,  SmaU,  g§  1749,  1750. 

(a)  Affirmed  in  Butt  v.  Ellett,*  19  Wall.,  644. 
803 


§§  1746-174$.  CONVEYANCES  —  CHATTEL  MORTGAGES. 

§  1746.  The  fact  that  a  mortgagee  has  negligently  failed  to  record  his  mortgnge  until  his 
debtors  have  become  insolvent  does  not  rertder  it  invalid  as  against  the  debtor's  assignee  in 
insolvency,  or  against  his  general  creditors,  if  it  could  not  be  objected  to  as  being  a  prefer- 
ence at  the  time  of  its  execution.    Ibid, 

§1747.  The  mortgagee  not  having  had  any  fraudulent  intent  in  not  recording  his  mort- 
gage, the  assignee  in  insolvency  of  the  mortgagor  acquires  no  greater  equity  than  the  insolv- 
ent had  after  giving  the  mortgage.    Ibid. 

[Notes. — See  §§  1751-1767.] 

PLATT  u.  PRESTON. 
(District  Court  for  New  York ;  8  Federal  Reporter,  894-898.     1880.) 

Opinion  by  Choate,  D.  J. 

Statement  of  Fact8. —  This  Is  a  bill  in  equity,  brought  by  the  assignee  in 
bankruptcy  of  one  Neumann  against  William  J.  Preston,  Montz  Weinfeld  and 
Anthony  J.  Diekelman,  to  set  aside,  as  fraudulent  against  the  creditors  of  the 
bankrupt,  a  chattel  mortgage  given  to  the  defendant  Preston,  a  lease  to  the 
defendant  Weinfeld,  and  a  general  assignment  made  to  the  defendant  Diekel- 
man, all  of  which  are  alleged  to  have  been  made  and  executed  in  pursuance  of 
a  common  fraudulent  purpose,  and  as  parts  of  a  single  scheme  to  defraud,  hin- 
der and  delay  creditors.  The  defendants  Preston  and  Weinfeld  appeared  and 
defended  upon  the  merits.  Diekelman  died,  after  appearing  to  resist  an  appli- 
cation for  an  injunction,  and  the  suit  has  been  revived  against  his  adminis- 
trator, who,  on  the  5th  day  of  August,  1879,  appeared  in  the  cause  by  his 
solicitor,  but  no  answer  has  been  put  in  for  him,  nor  has  any  order  been  entered 
taking  the  bill  pro  confesso  as  against  him.  Upon  the  issues  raised  by  the 
answer  of  Preston  and  Weinfeld,  which  deny  all  the  allegations  of  fraud  con- 
tained in  the  bill,  the  proofs  have  been  taken,  and  the  cause  has  been  heard  on 
the  pleadings  and  proofs. 

§  1748,  Failure  to  file  a  chattel  mortgage  does  not  avoid  it  a^  respects  an 
ass^ignee  in  bankruptcy. 

The  supreme  court  of  the  United  States,  in  the  case  of  Steward  v.  Piatt,  19 
]Sr.  B.  R,  347,  having  decided  that  the  failure  to  file  a  chattel  mortgage  pursu- 
ant to  the  statute  of  the  state  of  New  York  does  not,  per  se,  avoid  the  mort- 
gage in  favor  of  an  assignee  in  bankruptcy,  there  is  no  question  to  be 
determined,  under  the  answer  of  the  defendant  Preston,  except  whether  the 
mortgage  was,  in  its  inception,  fraudulent  in  fact  as  against  creditors.  The 
opinion  expressed  when  the  case  was  before  the  court  upon  an  application  for 
an  injunction  pendente  lite^  that  the  proofs  then  produced  would  not  justify  a 
finding  that  ^^  the  mortgage  was  not,  in  its  inception,  made  in  good  faith,  other- 
wise than  as  it  may  have  been  intended  to  keep  it  secret  as  regards  creditors,"  is 
fully  confirmed  by  the  proofs  now  taken;  and  I  am  entirely  satisfied  that  the 
mortgage  was  given  and  received  in  good  faith,  as  security  for  an  existing  debt, 
and  for  future  advances,  without  any  purpose  or  intention  of  delaying,  hinder- 
ing or  defrauding  creditors,  and  not  in  contemplation  of  bankruptcy  on  the 
part  of  the  mortgagor,  and  that  the  omission  to  file  the  same  was  not  with  any 
such  fraudulent  purpose  or  intention,  or  for  the  purpose  of  keeping  it  secret 
from  creditors,  but  because  the  mortgagee  was  advised  that  it  was  unnecessary 
to  file  it  if  he  had,  as  in  fact  he  had,  confidence  in  the  personal  integrity  of  the 
mortgagor.  In  respect  to  the  lease  executed  by  the  bankrupt  to  the  defendant 
Weinfeld,  the  proof  now  is  that  the  rent  reserved  was  a  full  and  adequate  rent 
for  the  use  of  the  premises.  Previous  to  its  execution  Weinfeld  had  become 
the  purchaser  of  the  machinery  and  chattels  connected  with  the  brewery, 
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under  the  sale  to  enforce  the  chattel  mortgage.  The  prbof  is  that  the  negotia- 
tions between  the  bankrupt  and  Weinfeld  for  the  making  of  the  lease  were  all 
subsequent  to  this  purchase.  There  was  no  fraud  in  making  it,  nor  any  injury 
done  or  intended  towards  creditors.  Weinfeld's  only  object  in  taking  the  lease 
was  to  make  an  economical  use  of  the  property  he  had  on  the  premises. 

These  conclusions  necessarily  dispose  of  the  bill  as  against  Preston  and 
"Weinfeld.  There  is  an  entire  failure  to  prove  as  against  them  the  fraud 
alleged,  which  is  the  basis  of  the  suit.  The  suspicious  circumstances  shown 
upon  the  motion  for  an  injunction  have  been  explained,  or  have  become  imma- 
terial, upon  the  case  now  made  by  the  testimony.  See  19  N.  B.  R,  241.  If, 
as  claimed  by  the  complainant,  Weinfeld  removed  and  sold  certain  beer  from 
the  brewery,  which,  under  the  contract  between  Preston  and  the  bankrupt, 
referred  to  in  the  chattel  mortgage,  did  not  belong  to  Weinfeld  as  the  pur- 
chaser of  the  chattel  mortgage  and  assignee  of  the  contract,  but  to  the  bank- 
rupt's estate,  the  complainant's  remedy  is  not  by  this  suit  in  equity.  Whatever 
trespass  Weinfeld  may  have  committed  in  this  respect  appears  to  have  been 
actuated,  not  by  a  fraudulent  purpose  in  respect  to  creditors,  but  by  a  misaj> 
prehension  as  to  his  own  title.  It  is  not  intended  to  be  intimated  that  Wein- 
feld had  not  a  perfect  right,  as  assignee  of  Preston's  beer  contract,  to  take  and 
sell  all  the  beer  on  the  premises;  but  that  question  does  not  arise  in  this  suit, 
and  is  not  passed  upon.  The  bill  must,  therefore,  be  dismissed  as  against  Pres- 
ton and  Weinfeld,  with  costs.  As  to  the  administrator  of  Diekelman,  no 
decree  can  be  made  in  the  present  state  of  the  record,  and  the  bill,  as  to  him, 
is  retained  for  further  proceedings.    Decree  accordingly. 

NATIONAL  SHOE  &  LEATHER  BANK  OF  AUBURN  v.  SMALL. 
(District  Court  for  Maine:  7  Federal  Reporter,  837-848.     1881.) 

Opinion  by  Fox.  D.  J. 

Statement  of  Facts. —  This  bill  is  instituted  by  two  national  banks  located 
in  Androscoggin  county,  in  this  district,  against  L.  L.  Small,  the  assignee,  under 
the  insolvent  law  of  this  state,  of  the  estates  of  Joshua  M.  and  Mary  A.  Wagg, 
and  Nathaniel  I.  Jordan,  assignee  of  Samuel  P.  Irving  and  Hartwell  K.  Wagg, 
copartners  in  the  shoe  business  at  Auburn,  under  the  style  of  Irving  & 
Wagg,  praying  to  be  subrogated  to  the  rights  of  Joshua  M.  and  Mary  A.  Wagg 
under  a  certain  chattel  mortgage  made  and  executed  to  them  by  Irving  & 
Wagg  on  the  10th  of  July,  A.  D.  1879,  to  secure  ssiid  Joshua  M.  and  Mary  A. 
Wagg  the  payment  of  certain  sums  loaned  by  them  to  Irving  &  Wagg,  and 
also  to  save  them  harmless  from  all  liability  on  account  of  any  indorse- 
ments made  or  to  be  made  by  them  for  the  benefit  of  said  Irving  &  Wagg;  the 
complainants  having  afterwards  discounted  for  Irving  &  Wagg  their  notes,  in- 
dorsed by  Joshua  M.  and  Mary  A.  Wagg,  upon  which  they  are  chargeable  as 
joint  promisors,  and  which  are  overdue  and  unpaid.  The  holders  of  certain 
other  notes  of  Irving  &  Wagg,  upon  which  Joshua  M.  and  Mary  A.  Wagg  are 
liable  as  indorsers,  are  also  made  parties  defendant  to  this  proceeding. 

The  assignee  of  Irving  &  Wagg  appears,  and  in  his  answer  admits  —  That 
the  claimants  are  the  holders  of  the  "  paper  of  Irving  &  Wagg,  as  set  forth  in 
their  bill ;  that  a  mortgage  was  made  by  them  to  Joshua  M.  and  Mary  A.  Wagg, 
but  that  said  mortgage  was  not  recorded  until  August,  1881,  and  that  at  the 
time  of  its  execution  [as  he  alleges]  it  was  fraudulently  agreed  by  the  parties 
to  said  mortgage  that,  notwithstanding  said  mortgage  was  to  be  given  as  afore- 
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said,  it  should  be  held  secret,  and  should  not  be  recorded ;  that  Irving  &  Wagg 
might  nevertheless  continue  manufacturing  and  purchasing  on  credit  to  be  ob- 
tained from  parties  who  would  be  ignorant  of  the  existence  of  said  mortgage, 
and  who  would  rely  on  said  property  as  unincumbered  for  the  payment  of  the 
debts  to  be  so  contracted,  and  that  in  the  event  said  Irving  &  Wagg  should  at 
any  future  time  become  insolvent,  said  mortgage  should  be  put  upon  record, 
and  said  future  creditors  thus  deprived  of  the  means  of  obtaining  payment  of 
their  several  debts ;  that  in  pursuance  of  this  fraudulent  agreement  the  mort- 
gage was  kept  secret,  and  Irving  &  Wagg  continued  in  business,  purchasing  on 
credit  from  parties  who  gave  credit  to  them  mainly  on  the  fact  that  their  prop- 
erty was  unincumbered  property." 

It  appears  that  Irving  &  Wagg  failed  July  12,  1880,  owing  nearly  $2O,O00|| 
the  most,  if  not  all,  of  which  debts  were  incurred  subsequent  to  the  giving  of  the 
mortgage.  The  mortgage  purports  to  convey  all  the  stock, —  "  Raw  or  in  proc- 
ess of  manufacture,  now  in  their  shop,  with  all  the  machinery  and  furniture, 
and  other  personal  property  of  whatever  description,  belonging  to  the  mort- 
gagees, now  in  their  shop;  also  all  stock  and  materials  now  on  hand,  or  which 
may  be  hereafter  purchased  by  us  and  put  into  said  shop  for  the  purpose  of 
being  manufactured  into  boots  and  shoes." 

The  condition  of  the  mortgage  is — "  That  if  said  Irving  &  Wagg  shall  well 
and  truly  indemnify  and  save  harmless  said  Joshua  M.  and  Mary  A.  Wagg  from 
and  against  any  and  all  liability  to  which  they  or  either  of  them  may  be  sub- 
jected by  reason  of  having  indorsed  a  certain  promissory  note  of  even  date 
herewith,  given  by  said  Irving  &  Wagg  to  John  W.  May,  for  the  sum  of  $600, 
payable  in  one  year,  with  interest,  semi-annually,  at  seven  per  cent.,  and  shall 
also  pay  to  said  Joshua  M.  and  Mary  A.  Wagg,  or  to  either  of  them,  any  and  all 
moneys  which  they,  or  either  of  them,  may  hereafter  loan  to  said  firm,  and 
shall  also  save  them  harmless  from  liability  on  any  note  or  notes  hereafter  in- 
dorsed by  them  for  the  benefit  of  said  firm,  and  shall  keep  said  property  insured 
in  the  sum  of  at  least  $2,000,  for  the  benefit  of  said  Joshua  M.  and  Mary  A. 
Wagg,  then  this  bill  of  sale  should  be  void." 

May  is  one  of  the  defendants,  and  so  is  James  S.  Jordan,  who  subsequently 
loaned  $1,000  to  Irving*  &  Wagg  on  their  notes,  indorsed  by  Joshua  M.  and 
Mary  A.  Wagg.  It  is  shown  that  Irving  &  Wagg  commenced  business  in  May, 
1879,  wMth  a  capital  only  of  some  $700,  borrowed  of  Joshua  M.  Wagg  by  his  son, 
Hartwell,  who  was  a  member  of  the  firm.  In  July,  the  firm  being  in  need  of 
money,  Hartwell  K.  Wagg  applied  to  John  W.  May  for  a  loan  of  §600,  propos- 
ing to  give  the  note  of  the  firm,  indorsed  by  his  father  and  mother,  saying 
that  he  intended  to  secure  them  for  this  and  any  other  liabilities  they  might 
afterwards  incur  by  a  mortgage  of  the  firm  property.  Hartwell  soon  after 
informed  his  father  what  he  proposed  doing,  and  that  he  would  give  him  the 
contemplated  security,  which  should  also  cover  about  $900  previously  loaned 
by  the  father.  The  father  assented  to  the  arrangements,  and  when  spoken  to 
by  May  about  it,  told  him  "to  make  it  all  right  so  as  to  secure  them,"  author- 
izing him  to  take  the  mortgage  and  keep  it  for  him  till  he  called  for  it.  May 
theffi\pon  made  the  $600  loan  to  the  firm,  taking  their  note,  indorsed  by 
to  &USL  M.  and  Mary  A.  Wagg.  This  mortgage  was  signed  by  Irving  &  Wagg, 
raoiie  presence  of  May,  and  witnessed  by  him.  From  all  the  testimony  I  am 
Attisfied  that,  at  that  time,  the  mortgagors  expected  that  the  mortgage  would 
V  iot  be  immediately  recorded;  but  as  it  would  injure  their  credit,  and  they  then 
hoped  to  continue  in  business,  they  intended  it  should  be  on  that  account  with- 
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held  from  the  record  for  the  time  being,  and  were  to  be  informed  when  it 
was  placed  on  record. 

Irving's  testimony  is  "  that  Hartwell  "Wagg  agreed  with  him,  at  the  time  he 
signed  the  mortgage,  that  the  mortgage  should  not  then  go  on  record,  as  it 
would  affect  their  credit,  and  that  he  should  be  informed  when  it  should  be  put 
on  record."  Hartwell  Wagg,  in  his  examination,  also  states  "  it  was  kept  from 
record  until  August,  1880,  to  help  the  credit  of  Irving  &  Wagg."  There  can 
be  no  doubt,  therefore,  that  the  mortgagors  expected  that  the  mortgage  would 
not  be  recorded  immediately,  and  were  apprehensive  of  serious  consequences 
to  their  credit  if  it  should  be  done.  Whatever  might  have  been  the  expecta- 
tions of  the  mortgagors  in  this  behalf,  and  however  fraudulent  may  have  been 
their  purpose  and  design,  the  rights  of  the  mortgagees — there  having  been  a 
complete  execution  and  delivery  of  the  instrument  by  its  makers  to  May,  for 
the  benefit  of  the  mortgagees,  and  having  subsequently  incurred  liabilities  as 
indorsers,  within  the  condition  of  the  mortgage,  to  the  amount  of  near  §4,000  — 
are  not  to  be  impaired  by  fraudulent  purposes  of  the  mortgagors,  unless  the 
mortgagees  in  some  way  became  parties  thereto  and  assented  to  such  fraudulent 
purpose.  This  is  most  positively  and  directly  denied  by  both  of  the  mort- 
gagees, who  assert  that  nothing  was  ever  said,  by  either  of  them,  about  with- 
holding the  mortgage  from  record ;  that  they  never  made  any  such  agreement 
with  either  Irving  or  Wagg,  and  never  had  any  such  understanding,  but  were 
at  full  liberty  to  record  the  same  at  any  moment;  and  in  this  respect  these 
statements  are  corroborated  by  the  testimony  of  May,  who  declares  that  he 
never  made  any  such  agreement,  and  that,  at  the  time  the  mortgage  was  exe- 
cuted and  delivered  to  him  by  the  mortgagors,  there  was  nothing  said  about 
not  recording  it;  that  after  the  instrument  was  completed,  in  a  day  or  two,  he 
informed  Joshua  M.  Wagg  he  held  the  paper  for  him,  and  his  impression  is  that 
he  told  him  it  should  be  recorded,  to  which  Joshua  made  answer  for  him  to  keep 
it,  and  he  would  call  for  it. 

§  1749.  A  mortgagee  not  reBponBihle  for  fraudulent  devices  of  mortgagor  to 
keep  the  mortgage  fro^a  record  if  he  does  not  participate  in  them. 

It  is  claimed  that  if  it  should  be  conceded  that  the  mortgagees  were  not 
personally  parties  to  an  agreement  not  to  record  the  mortgage,  that  they  are 
still  to  be  held  chargeable  by  reason  of  the  arrangement  to  this  effect  be- 
tween the  mortgagors  thereby  to  sustain  their  credit  and  defraud  subsequent 
creditors;  that  Hartwell  was  the  agent  of  the  mortgagors  in  procuring  the 
mortgage  from  the  firm,  and  that  whatever  fraud  was  contemplated  by  the 
firm,  and  whatever  was  done  by  them  in  accomplishing  it,  must  be  held  com- 
mitted by  their  agent  in  obtaining  the  mortgage,  and  is  as  fatal  to  their  rights 
as  if  they  themselves  had  personally  participated  in  the  transaction.  The  evi- 
dence, however,  fails  to  establish  any  such  agency  or  authority  of  Hartwell 
thus  to  act  in  behalf  of  his  parents.  It  does  not  appear  that  he  had  authority 
in  their  behalf  to  procure  the  mortgage  and  enter  into  any  agreement  or 
understanding  that  they  would  withhold  the  mortgage  from  record.  When  he 
applied  to  May  for  the  loan  of  $600,  he  told  him  he  would  procure  the  indorse- 
ment of  his  parents,  and  would  secure  them  for  this  and  any  other  liabilities 
they  might  incur  for  tbe  firm,  and  he  afterwards  so  informed  his  father.  But 
May,  and  not  Hartwell  Wagg,  was  the  agent  of  the  mortgagees  to  receive  de- 
livery of  the  mortgage,  and  he  was  expressly  instructed  by  Joshua  M.  Wagg 
^*  to  make  it  all  right  so  as  to  secure  them,"  and  was  further  directed  '^  to  take 
the  mortgage  and  keep  it  for  him ; "  and  May  says  the  mortgage  was  executed 
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and  delivered  to  him  by  the  mortgagors,  nothing  being  said  about  its  being 
kept  from  registry.  The  mortgage,  therefore,  was  a  complete  and  perfect  in- 
strument, which  the  mortgagees  could  record  at  any  moment  that  they  deemed 
it  for  their  interest  so  to  do.  Such  are  the  averments  in  the  answers,  and  they 
are  fully  sustained  by  the  weight  of  the  evidence.  Some  circumstances  are 
relied  upon  as  in  conflict  with  the  answers,  but  they  are  of  little  moment,  and 
should  have  no  effect  to  control  the  sworn  statements  of  the  mortgagees  found 
in  their  answers  to  the  bill,  and  their  testimony  as  witnesses.  The  charge, 
therefore,  in  the  bill,  that  there  was  an  agreement  that  the  mortgage  should  be 
withheld  from  record  and  kept  secret,  and  thereby  a  fraudulent  credit  obtained 
for  the  mortgagors,  is  not  sustained  by  the  testimony,  and  the  case  is  simply 
one  where  a  party  has  negligently  failed  to  record  his  mortgage  until  his  debt- 
ors had  become  insolvent,  and  falls  within  the  principle  sanctioned  by  tbe 
United  States  supreme  court  in  Sawyer  v,  Turpin,  91  U.  S.,  121. 

§  1750«  Mortgagees  of  after-acquired  propen^iy  are  to  he  preferred  to  general 
creditors^  there  being  no  fraud. 

It  is  urged  that  if  the  court  is  not  satisfied  that  there  was  an  agreement  by 
the  parties  thereto  to  withhold  the  mortgage  from  record,  still  in  fact  the  re- 
sult has  been  to  give  the  mortgagors  a  false  credit, —  to  hold  them  out,  to  those 
who  were  dealing  with  them,  as  being  the  absolute  owners  of  their  shop  with- 
out incumbrance, —  and  that  injustice  will  result  to  those  who  had  since  dealt 
with  them  on  credit  if  the  property  is  allowed  to  pass  under  the  mortgage,  and 
is  not  distributed  equally  among  all  the  firm  creditors;  that  the  leading  rule 
in  equity  is  that  a  party  who  asks  equity  must  do  equity ;  and  as  by  the  de- 
cisions in  this  state  after-acquired  personal  property  does  not  at  law  pass  under 
a  mortgage,  although  such  may  be  its  purport,  and  these  complainants  are 
compelled  to  come  into  equity  for  relief,  they  should  not  be  allowed  to  appro- 
priate the  stock  purchased  since  the  mortgage,  but  the  same  in  justice  and 
equity  ought  to  be  distributed  pro  rata  among  all  tbe  creditors.  But  a  com- 
plete answer  to  this  view  is  that  the  mortgagees,  not  having  had  any  fraudu- 
lent intent  in  not  recording  their  mortgage,  the  assignee  in  insolvency  of  the 
mortgagors  acquired  no  greater  equity  than  the  insolvents  had  after  giving  the 
mortgage ;  and  having  expressly  stipulated  by  their  mortgage  that  any  prop- 
erty *they  should  afterwards  acquire  should  pass  to  the  mortgagees,  and  be  held 
by  them  as  security,  the  mortgagees  thereby  acquired  a  greater  equity  to  ap- 
propriate such  after-acquired  property  to  their  security,. if  occasion  should 
arise,  than  tbe  general  creditors  who  were  without  contract  for  any  security. 

Fraud  not  being  established,  the  case  must  be  governed  by  Mitchell  v.  Wins- 
low,  2  Story,  631,  and  the  mortgagees  must  be  held  to  have  acquired,  by  the 
terms  of  their  mortgage,  a  better  right  to  the  after-acquired  property  than  the 
general  creditors  of  the  insolvent,  and  of  this  security  the  holders  of  the  paper 
from  liability  on  which  the  mortgage  was  intended  as  a  protection,  when  the 
makers  and  fndorsers  are  insolvent,  can  avail  themselves  upon  the  principle  of 
subrogation,  as  was  decided  by  this  court  in  Matthews  v.  Abbott,  November, 
1878.    Decree  for  complainant. 

§  1751.  In  Colorado  a  mortgage  of  personal  property  which  is  not  deUvered  to  the  mort- 
gagee must  be  acknowledged  and  recorded  according  to  statute,  but  it  is  good  as  against  the 
mortgagor  without  such  acknowledgment  and  record.    Machette  v.  Wanless,*  2  Colo.  Ty,  169. 

§  1752,  In  Massachusetts  a  mortgage  is  good  between  the  parties  to  it,  although  it  does 
not  conform  to  the  requirements  of  the  statute  relating  to  acknowledgment,  record,  or  the 
like.    Winsor  v.  McLellan,  2  Story,  492. 
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§  1 758.  In  Tirsrinia,  under  the  statute  of  1792,  a  mortgage  of  personal  property,  such  as 
slaves,  was  required  to  he  recorded  in  the  general  court,  or  in  the  court  of  the  district, 
county,  city  or  corporation  in  which  the  grantor  resided ;  and  if  recorded  only  in  the  court 
of  the  county  in  which  the  slares  happened  to  be,  the  mortgagor  residing  in  a  different 
county,  it  was  void  as  against  a  creditor  of  th^  mortgagor.  Bond  v»  Ross,*  1  Marsh., 
816. 

§  1754.  Under  the  Virginia  *' Act  concerning  conveyances,"  a  chattel  mortgage  admitted 
to  record  on  the  oaths  of  only  two  subscribing  witnesses  is  void,  even  as  against  creditors 
with  notice.    Hodgson  v.  Butts,*  3  Cr.,  140. 

§  1755.  An  assignee  in  bankruptcy  takes  only  the  title  of  his  assignor.  A  mortgage  of 
chattels,  though  not  recorded,  is  good  against  the  mortgagor's  assignee  in  bankruptcy.  In  re 
Griffiths,  1  Low.,  481;  In  re  Bruce,*  16  N.  B.  R.,  818;  National  Bank  of  Fredericksburg  v, 
Conway,*  14  N.  B.  R.,  518;  In  re  Dow,»  6  N.  B.  R.,  10.    See  Debtor  and  Creditor. 

g  1756.  A  chattel  mortgage  executed  and  delivered  without  fraud  to  secure  purchase 
money,  although  not  filed  as  required  by  the  laws  of  the  state  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy,  but  duly  filed  prior  to  the  appointment  of  an  assignee,  and  where  there 
were  no  judgments  against  the  bankrupts,  is  sufficient  to  give  a  lien  upon  the  mortgaged 
property  which  must  be  recognized  in  bankruptcy.    In  re  Collins,  8  Ben.,  59,  GO. 

^1757.  The  assignee  takes  the  property  in  the  same  plight  in  which  it  was  held  by  the 
bankrupt  when  his  petition  was  filed,  subject  to  such  lions  or  incumbrances  as  would  affect  it 
if  no  adjudications  in  bankruptcy  had  taken  place ;  but  it  is  to  be  remembered  that  the  as- 
8  gnee  represents  the  rights  of  creditors  as  well  as  the  right  of  the  bankrupt,  and  that  any 
lien  or  incumbrance  which  would  be  void  for  fraud  aa  against  creditors,  if  no  petition  had 
b.en  filed  or  assignee  appointed,  will  be  equally  void  as  against  the  general  creditors  repre- 
sented by  the  assignee.     In  re  Wynne,  Chasers  Dec,  237,  250. 

^  1 75S.  A  mortgage  is  good  between  the  parties  to  it,  although  it  does  not  conform  to  re- 
quirements of  the  statute  relating  to  acknowledgment,  record,  or  the  like.  Stewart  V,  Piatt, 
11  Otto.  731  (§§  1778-81). 

§  1759.  An  assignee  in  bankruptcy  or  insolvency  takes  only  the  debtor*8  rights,  in  the  ab- 
sanceof  fraud  in  fact;  and  consequently  is  affected  with  all  the  claims,  liens  and  equities 
which  would  affect  the  debtor  if  he  were  himself  asserting  his  interest  in  the  property. 
Ibid. 

§  1 760.  A  chattel  mortgage  not  filed  in  accordance  with  the  registry  laws,  but  valid  and 
effective  as  between  the  parties,  is  equally  valid  and  effective  as  against  the  mortgagor's  as- 
signee in  bankruptcy.    Ibid, 

§  1761.  A  chattel  mortgage  not  filed  in  accordance  with  the  registry  laws,  but  valid  as  be- 
tween parties,  is  valid  as  against  the  mortgagor's  assignee  in  bankruptcy.  The  assignee  gains 
no  rights  over  those  possessed  by  the  bankrupt  by  reason  of  the  assignment;  the  unfiled 
mortgage  is  void  only  as  against  the  parties  named  in  the  statute,  namely,  purchasers  in  good 
faith  or  creditors  who  have  obtained  a  specific  lien  by  judgment.  In  re  Collins,  12  Blatch., 
548,  552. 

§  1 762.  Though  not  recorded  before  the  bankruptcy.—  A  mortgage  is  effectual  against  an 
assignee  in  bankruptcy  although  it  has  not  been  duly  recorded  at  the  date  of  the  bankruptcy. 
Winsor  v,  McLellan,  2  Story,  492;  Fletcher  t?.  Morey,  2  Story,  555;  Mitchell  r.  Winslow, 
2  Story,  630. 

g  1768.  Except  In  eases  of  fraud,  the  assignee  in  bankruptcy  or  insolvency  stands  in  no 
better  situation  than  the  bankrupt  himself  as^  regards  mortgaged  property ;  and  the  title  of  a 
mortgagee  remains  unaffected  by  the  mortgagor's  assignment  in  bankruptcy  or  insolvency, 
and  unaffected  by  his  discharge  obtained  in  the  proceedings.  The  assignment  passes  only  the 
debtor's  interest  at  that  time.    Winsor  v.  McLellan,  2  Story,  492. 

§  1764.  A  mortgage  of  fixtures  as  against  the  mortgagor's  assignee  in  bankruptcy  is  a 
valid  lien,  although  as  against  a  prior  mortgagee  of  the  realty  the  fixtures  would  bo  real  es- 
tate. If  there  be  a  prior  mortgage  of  the  land,  and  the  prior  mortgagee  make  no  claim  to  the 
fixtures,  or  his  mortgage  be  fully  satisfied  out  of  the  land  without  resorting  to  the  fixtures, 
the  mortgagee  of  the  fixtures  has  a  valid  security  upon  them.  Ex  parte  Ames,  1  Low.,  561, 
667. 

g  1765.  In  Indiana  an  unrecorded  mortgage  of  chattels  not  delivered  is  not  valid  against 
an  assignee  in  insolvency  of  the  mortgagor.  He  represents  the  creditors  in  the  collection  of 
the  assets,  and  may  sue  in  every  case  in  which  they  might  have  sued.  Moore  v.  Young,  4 
Hiss.,  128,  135. 

^  1706.  A  mortgage,  not  valid  as  against  creditors  under  the  laws  of  the  state  under 
which  the  mortgagee  has  taken  possession  just  after  the  mortgagor's  bankruptcy,  then  hav- 
ing reasonable  cause  to  believe  the  mortgagor  insolvent,  is  not  valid  against  the  assignee  in 
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bankruptcy.    Such  possession  does  not  relate  back  to  the  date  of  the  mortgage  and  give  the 
mortgagee  his  rights  as  of  that  date.    Harvey  v.  Crane,  2  BIss.,  496. 

§  1767.  A  mortgage  recorded  only  the  day  before  the  petition  in  bankruptcy  was  filed, 
if  made  upon  consideration  which  passed  at  the  time,  is  valid.    In  re  Perrin,*  7  N.  B.  B.,  283. 

2.  Requisites  of  a  Valid  Record, 

[See  Dkbtob  and  Cbkditor;  Fraud.] 

Summary  —  Mortgage  not  properly  filed  is  void  as  to  creditors,  §  1768.—  By  partners  residing 
in  different  toivns,  §§  1769-71.—  Mortgage  of  stock  of  goods  in  Georgia,  §  1773. 

§  1768.  A  chattel  mortgage  in  New  York  is  void  as  to  creditors  and  subsequent  purchasers 
which  is  not  **  filed "  in  the  county  in  which  the  mortgagor  resides.  Stewart  v.  Piatt, 
§g  1778-1781. 

§  1769.  A  mortgage  made  by  joint  mortgagors  as  partners  residing  in  different  towns  must 
be  recorded  in  each  of  the  towns  in  which  the  mortgagors  reside.    Ibid. 

§  1770.  Thus,  where  the  mortgagors,  who  resided  in  Westchester  county  and  were  lessees 
of  a  hotel  in  the  city  of  New  York,  made  a  mortgage  of  the  furniture  of  the  hotel,  and  this 
was  duly  filed  in  the  office  of  the  register  of  deeds  for  the  city  and  county  of  New  York,  but 
was  not  filed  in  the  towns  where  the  mortgagors  respectively  resided  with  their  families,  as 
provided  by  the  statute  of  New  York,  it  was  held  that  there  was  no  effectual  filing  of  the 
mortgage.    Ibid, 

§  1771.  The  rights  of  the  mortgagee  in  such  cafe  depend  not  upon  the  recitals  or  represen- 
tations of  the  mortgagors  as  to  their  residence,  but  upon  the  fact  of  such  residence.    Ibid. 

g  1772.  Under  the  statutes  of  Georgia  providing  that  a  mortgage  of  a  stock  of  goods  shall 
attach  to  purchases  made  to  supply  the  place  of  articles  disposed  of,  and  also  providing  for 
the  recording  of  mortgages  within  three  months,  but  making  those  not  recorded  within  that 
time  valid  as  to  the  mortgagor,  and  only  postponed  to  liens  or  purchases  made  prior  to  the 
record  of  the  mortgage,  a  mortgage  of  a  stock  of  goods  not  recorded  within  that  time  is  valid 
against  the  mortgagor's  assignee  in  bankruptcy  and  against  his  general  creditors,  although  he 
remained  in  possession  with  a  power  of  sale,  selling  the  goods  and  replenishing  with  new- 
purchases  ;  and  it  is  immaterial  that  the  claim  is  for  goods  sold  to  the  mortgagor  after  the 
execution  of  the  mortgage  and  before  its  record.    Johnson  v»  Patterson,  §§  1782-83. 

[Notes.— See  §§  1784-1789.] 

STEWART  V,  PLATT. 
(11  Otto,  731-744.    1879.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. —  Stewart  leased  a  hotel  in  New  York  to  three  persons, 
named  Leland,  for  a  term  of  five  years.  To  secure  the  rent  they  executed  a  mort- 
ga^  on  the  furniture,  etc.,  used  and  to  be  used  in  their  hotel  business,  and  they 
also  conveyed  to  Stewart  certain  property  in  New  York  city  and  in  Westchester 
county,  New  York,  in  which  county  they  resided.  There  was  a  stipulation 
that  the  chattel  mortgage  on  the  furniture,  etc.,  should  be  renewed  annually  so 
as  to  include  all  new  furniture  that  might  be  added  to  the  stock.  This  was 
done  accordingly,  but  none  of  the  mortgages  were  recorded  in  Westchester 
county,  where  the  mortgagors  lived.  In  1871  the  Lelands,  having  become  much 
indebted,  were  declared  bankrupt,  and  this  suit  was  brought  by  their  assignee 
in  bankruptcy  against  Stewart,  and  a  number  of  judgment  creditors,  seeking  to 
have  the  chattel  mortgages  and  the  conveyance  of  real  estate  to  Stewart  de- 
clared void,  as  well  as  some  recent  judgments.  They  were  held  void  accord- 
ingly, and  Stewart's  representative,  he  having  died  pending  the  proceedings, 
appealed.     Further  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Mr.  Justice  Harlan. 

The  objects  of  this  suit,  so  far  as  they  concern  the  appellants,  were:  1st.  To 
obtain  the  distribution  of  the  fund  arising  from  the  sale  of  furniture  and  other 
personal  property  in  use  in  the  Metropolitan  Hotel,  in  the  city  of  New  York, 
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at  the  commencement  of  the  proceedings  in  bankruptcy.  The  Lelands  were 
lessees  of  that  hotel  under  a  written  lease  from  A.  T.  Stewart,  dated  April  30, 
1867,  for  a  term  of  four  years  thereafter,  at  an  annual  rent  of  $79,186,  payable 
in  equal  monthly  instalments.  Upon  the  property  thus  sold  Stewart  held,  as 
security  for  rent  reserved  by  the  lease,  several  chattel  mortgages  executed  by 
the  Lelands,  the  validity  of  which  was  questioned  in  this  suit  by  the  assignee 
in  bankruptcy.  2d.  To  liave  a  decree  declaring  sundry  judgments  against  the 
bankrupts  within  four  months  prior  to  the  adjudication  in  bankruptcy,  as  well 
as  certain  conveyances  of  real  estate  to  Stewart,  to  be,  as  against  the  assignee, 
invalid  under  the  provisions  of  the  bankrupt  law. 

§  1773.  filing  mortgages  for  record  in  New  York. 

The  first  question  to  which  we  will  direct  our  attention  relates  to  those 
several  chattel  mortgages.  The  district  and  circuit  courtj  concurred  in  opinion 
that  they  were  not  filed  in  the  office  designated  by  the  statutes  of  New  York, 
and,  upon  that  ground,  were  ineffectual  to  give  the  security  and  lien  contem- 
])lated  by  the  parties,  and  void  as  against  the  assignee.  By  the  laws  of  New 
York  it  is  provided  that  every  mortgage  or  conveyance,  intended  to  operate  as 
a  mortgage  of  goods  and  chattels,  which  should  not  be  accompanied  by  an  im- 
mediate delivery,  and  followed  by  an  actual  and  continued  change  of  possession 
of  tbe  things  mortgaged,  should  be  absolutely  void,  as  against  the  creditors  of 
the  mortgagor,  and  as  against  subsequent  purchasers  and  mortgagees  in  good 
faith,  unless  the  mortgage,  or  a  true  copy  thereof,  shall  be  filed  as  directed 
in  the  act.  Tbe  statute  requires  such  mortgages  to  be  filed  in  the  town  or 
city  where  the  mortgagor,  "if  a  resident  of  that  state,  shall  reside  at  the  time 
of  the  execution  thereof;  and  if  not  a  resident,  then  in  the  city  or  town  where 
the  property  so  mortgaged  shall  be  at  the  time  of  the  execution  of  such  instru- 
ment." In  the  city  of  New  York,  the  mortgage  is  directed  to  be  filed  in  the 
office  of  the  register  of  said  city ;  in  other  cities  of  the  state,  and  in  the  sev- 
eral towns  thereof  in  which  a  county  clerk's  office  is  kept,  in  such  office;  and 
in  each  of  the  other  towns  of  the  state,  in  the  office  of  tbe  town  clerk  thereof. 
Registers  and  clerks  are  required  to  file  such  instruments,  presented  to  them 
for  that  purpose,  and  indorse  thereon  the  time  of  receiving  same,  and  keep 
them  deposited  in  their  offices  for  the  inspection  of  the  persons  interested. 
It  is  further  provided  that  every  mortgage  filed  in  pursuance  of  the  statute 
should  cease  to  be  valid  against  the  creditors  of  the  mortgagor,  or  against 
subsequent  purchasers  or  mortgagees  in  good  faith,  after  the  expiration  of  one 
year  from  the  filing  thereof,  unless  within  thirty  days  next  preceding  the 
expiration  of  each  and  every  terra  of  one  year  after  the  filing  of  the  mort- 
gage, a  true  copy  thereof,  together  with  a  statement  exhibiting  the  interest 
of  the  mortgagee  in  the  property  thereby  claimed  by  him  in  virtue  thereof,  shall 
be  again  filed  in  the  office  of  the  clerk  or  register  aforesaid  of  the  town  or  city 
where  the  mortgagor  shall  then  reside. 

%  1 774.  A  chattel  mortgage  by  a  firm  must  be  filed  in  the  county  or  counties 
in  which  its  several  members  reside. 

The  bankrupts  resided  with  their  families  in  the  county  of  Westchester  at 
the  respective  dates  of  the  several  chattel  mortgages,  but  the  business  of  the 
firm  of  Simeon  Leland  &  Co.,  as  lessees  of  the  Metropolitan  Hotel,  was  carried 
on  in  the  city  of  New  York,  and  all  the  property  covered  by  the  mortgages 
was  in  use  in  that  hotel.  The  mortgages  were  filed  in  the  office  of  the  register 
of  deeds  for  the  city  and  county  of  New  York,  and  were  not  filed  in  the  towns 
where  the  lessees  respectively  resided  with  their  families.    The  contention  of 
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learned  counsel  for  the  appellants  is  that  the  firm  was  the  mortgagor,  that  its 
residence  or  domicile  was  in  the  city  of  New  York,  and  tha»t  the  manifest  object 
of  the  statute  was  met  by  filing  the  several  mortgages  in  the  city  where  the 
firm  carried  on  its  business.  The  question  thus  presented  is  within  a  very  nar- 
row compass,  and  is  not  free  from  difficulty.  Its  solution  depends  upon  the 
meaning  of  the  word  "reside"  employed  in  the  statute.  It  is  to  be  regretted 
that  we  are  not  guided  by  some  direct  controlling  ixdjudication  in  the  courts  of 
New  York  construing  the  statute  under  examination.  But  no  such  decision 
has  been  brought  to  our  attention.  With  some  hesitation  we  have  reached  the 
conclusion  that  a  chattel  mortgage,  executed  by  a  firm  upon  firm  property,  is 
void,  under  the  New  York  statute,  as  against  creditors,  subsequent  purchasers 
and  mortgagees  in  good  faith,  unless  filed  in  the  city  or  town  where  the  indi- 
vidual members  of  th«  firm  severally  reside.  The  statute  upon  its  face  fur- 
nishes persuasive  evidence  that  its  framers  intended  to  make  a  sharp  distinction 
between  the  place  where  the  property  might  be  at  the  time  of  the  execution 
of  the  mortgage  and  the  place  of  the  mortgagor's  residence.  If  he  be  a  non- 
resident of  the  state  of  New  York,  the  mortgage  may  be  filed  in  the  town  or 
city  where  the  property  shall  be  at  the  time  of  the  execution  of  the  mortgage. 
If  he  be  a  resident,  then  his  residence,  not  the  actual  sitria  of  the  property, 
governs.  If  these  instruments  be  executed  by  several  resident  mortgagors,  the 
statute  would  seem  to  require  that  the  mortgage  be  filed  in  the  towns  or  cities 
where  the  mortgagors  at  the  time  respectively  reside. 

§  1775.  HeciicUs  of  residence  in  a  mortgage  dd  not  hind  creditors  or  pur- 
chasers. 

Some  stress  is  laid  upon  the  fact  that  in  each  of  the  mortgages  the  mort- 
gagors are  described  as  "of  the  city  of  New  York."  If  that  is  to  be  regarded 
as  a  representation  by  them  that  their  fixed  abode  was  in  that  city,  it  is  ob- 
vious that  the  statute  designed  for  the  protection  of  creditors,  subsequent  pur- 
chasers and  mortgagees  in  good  faith  cannot  be  thus  defeated.  Their  rights 
depend  not  upon  recitals  or  representations  of  the  mortgagors  as  to  their  resi- 
dence, but  upon  the  fact  of  such  residence.  The  actual  residence  controls  the 
place  of  filing,  otherwise  the  object  of  the  statute  would  be  frustrated  by  the 
mere  act  of  the  parties  to  the  injury  of  those  whose  rights  were  intended  to 
be  protected.  The  recital  of  the  residence  in  the  mortgage  "seems  to  be  of 
no  importance,  and  might  for  the  matter  of  security  be  omitted  altogether." 
Nelson,  C.  J.,  in  Chandler  v.  Bunn,  Hill  &  D.  Supp.  (N.  Y.),  167.  A  good 
deal  was  said  in  oral  argument  as  to  the  serious  inconveniences  which  may  re- 
sult from  any  construction  of  the  statute  that  requires  chattel  mortgages  exe- 
cuted by  a  firm  upon  its  property  to  be  filed  elsewhere  than  in  the  town  or 
cit}'-  where  the  property  is  used,  and  where  the  firm  business  is  conducted.  On 
the  other  hand,  it  is  quite  easy  to  suggest  reasons  of  a  cogent  character  wh}', 
in  view  of  the  manifest  purpose  of  such  legislation,  the  actual  residence  of 
the  mortgagors  should  determine  the  place  of  filing.  But  these  are  considera- 
tions to  be  addressed  more  properly  to  the  legislature  of  New  York,  with 
whom  rests  the  power  to  make  such  alterations  as  experience  may  suggest  to 
be  necessary.  The  statute  expressly  declares  that  a  chattel  mortgage  not  filed 
as  required  by  its  provisions  is  void  as  to  creditors  and  subsequent  purchasers 
and  mortgagees  in  good  faith ;  and  the  circuit  justice  well  said  that  the  statute 
had  "imposed  a  rigid  and  unbending  condition,  to  wit,  a  filing  in  the  place 
where  the  mortgagors  actually  reside,  as  a  preliminary  to  tae  validity  of  the 
mortgage.     Whether  this  condition  is  wise  or  not,  whether  convenient  or  diSi- 
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calt  of  performance,  is  not  for  the  courts  to  say.  The  statute  exacts  it,  and 
the  courts  must  see  that  it  is  performed."  Upon  this  branch  of  the  case,  there- 
fore, we  concur  in  opinion  with  the  circuit  court. 

§  1776»  Judgment  creditors  who  have  sued  out  executions  have  liens  prior 
to  chattel  mortgages  not  filed  according  to  law. 

It  follows,  necessarily,  from  what  has  been  said,  that  the  circuit  court  rightly 
adjudged  that  creditors  who  obtained  judgments  and  sued  out  executions 
against  the  Lelands,  previous  to  the  commencement  of  bankruptcy  proceed* 
ings,  had  prior  claims  and  liens  upon  the  proceeds  arising  from  the  sale  of  the 
property  covered  by  the  chattel  mortgages.  But  the  final  decree  in  the  circuit 
court  is  erroneous  in  directing  the  residue  of  the  proceeds  of  the  sale  of  the 
mortgage  property,  after  satisfying  execution  creditors,  "to  be  paid  to  the  as- 
signee (in  bankruptcy)  for  the  purposes  of  the  trust,"  and  in  charging  that  bal- 
ance with  the  payment  of  the  fees  due  counsel  of  the  assignee. 

§  1777.  A  chattel  mortgage  void  as  to  creditors  and  purcha^sers  is  good  he- 
tween  mortgagor  and  mortgagee. 

In  Yeatman  v.  Savings  Institution,  95  U.  S.,  764,  we  held  it  to  ba  an  estab- 
lished rule  that,  *'  except  in  cases  of  attachments  against  the  property  of  the 
bankrupt  within  a  prescribed  time  preceding  the  commencement  of  proceed- 
ings in  bankruptcy,  and  except  in  cases  where  the  disposition  of  property  by 
the  bankrupt  is  declared  by  law  to  be  fraudulent  and  void,  the  assignee  takes 
the  title  subject  to  all  equities,  liens  or  incumbrances,  whether  created  by  oper- 
ation of  law  or  by  act  of  the  bankrupt,  which  existed  against  the  property  in 
the  hands  of  the  bankrupt.  Brown  v.  Heathcote,  1  Atk.,  160;  Mitchell  v. 
Winslow,  2  Story,  630;  Gibson  v.  Warden,  14  Wall.,  244;  Cook  v.  Tullis,  18 
id.,  332;  Donaldson  v.  Farwell,  93  U.  S.,  631;  Jerome  v.  McCarter,  94  id.,  734 
(§§  1453-56,  supra).  He  takes  the  property  in  the  same  ^  plight  and  condition  ' 
that  the  bankrupt  held  it.    Winsor  v.  McLellan,  2  Story,  492." 

§  1778.  An  assignee  in  bankruptcy  takes  the  property  subject  to  ail  equities. 

The  decnree  below  is  plainly  in  contravention  of  this  rule.  Although  the 
chattel  mortgages,  by  reason  of  the  failure  to  file  them  in  the  proper  place,  were 
void  as  against  judgment  creditors,  they  were  valid  and  effective  as  between  the 
mortgagors  and  the  mortgagee.  Lane  v.  Lutz,  1  Keyes  {^.  Y.),  213;  Wescott 
V.  Qunn,  4  Duer  (N.  T.),  107;  Smith  v.  Acker,  23  Wend.  (N.  Y.),  653.  Suppose 
the  mortgagors  had  not  been  adjudged  bankrupts,  and  there  had  been  no  cred- 
itors, subsequent  purchasers  or  mortgagees  in  good  faith  to  complain,  as  they 
alone  might,  of  the  failure  to  file  the  mortgages  in  the  towns  where  the  mort- 
gagors respectively  resided.  It  cannot  be  doubted  that  Stewart,  in  that  event, 
could  have  enforced  a  lien  upon  the  mortgaged  property  in  satisfaction  of  his 
claim  for  rent.  The  assignee  took  the  property  subject  to  such  equities,  liens 
or  incumbrances  as  would  have  affected  it,  had  no  adjudication  in  bankruptcy 
been  made.  While  the  rights  of  creditors  whose  executions  preceded  the  bank- 
ruptcy were  properly  adjudged  to  be  superior  to  any  which  passed  to  the 
assignee  by  operation  of  law,  the  balance  of  the  fund,  after  satisfying  those 
executions,  belonged  to  the  mortgagee,  and  not  to  the  assignee  for  the  purposes 
of  his  trust.  The  latter,  representing  general  creditors,  cannot  dispute  such 
claim,  since,  had  there  been  no  adjudication,  it  could  not  have  been  disputed 
by  the  mortgagors. 

§  1779.  The  assignee  for  general  creditors  is  postponed  to  the  m<n*tgagee  of  a 
mortgage  not  properly  filed. 

The  assignee  can  assert,  in  behalf  of  the  general  creditors,  no  claim  to  the 
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proceeds  of  the  sale  of  that  property  which  the  bankrupts  themselves  could 
not  have  asserted  in  a  contest  exclusively  between  them  and  their  mortgagee. 
As  between  the  mortgagors  and  the  mortgagees,  the  chattel  mortgages  were 
and  are  unimpeachable  for  fraud,  or  upon  any  other  ground  recognized  in  the 
bankrupt  law.  It  results  that  the  court  below  erred  in  directing  the  fees  of 
the  assignee's  counsel  to  be  paid  out  of  the  .residue  of  the  fund  in  court 
remaining  after  the  claims  of  execution  creditors  were  satisfied.  To  that 
balance  the  appellants  are  entitled  without  diminution,  to  be  applied  in  pay- 
ment of  the  rent  remaining  unpaid,  after  crediting  thereon  $43,500,  the  agreeii 
valuation  of  the  real  estate  conveyed  to  Stewart,  and  to  which  we  will  pres- 
ently refer  in  another  connection.  It  was  error  to  charge  that  balance  with 
the  payment  of  costs  of  fees  of  counsel,  or  any  expense  incurred  by  the  as- 
signee in  bankruptcy  in  the  administration  of  his  trust. 

We  come  now  to  the  questions  relating  to  the  several  conveyances  of  real 
estate  made  to  Stewart  in  January  and  February,  1871,  all  of  which  were 
adjudged  by  the  circuit  court  to  be  void  as  against  the  assignee  in  bankruptcy. 
It  is  important  to  consider  the  circumstances  under  which  those  conveyances 
were  made.  Early  in  the  month  of  January,  1871,  commenced  a  series  of 
interviews  between  the  lessees  and  Stewart,  brought  about,  perhaps,  by  the 
demand  of  the  latter,  through  his  agent,  for  the  settlement  of  rent  in  arrear, 
which  then  amounted  to  about  $50,000.  The  lessees  desired  a  new  lease  at  a 
reduced  rent,  while  Stewart  insisted  apon  the  payment,  or  a  satisfactory  arrange- 
ment, of  the  rent  due  him.  They  confessed  present  inability  to  discharge  the 
indebtedness  in  any  other  mode  than  by  conveyances  of  real  estate,  which 
they  urged  him  to  take  at  fair  valuation  and  give  a  new  lease  at  reduced  rent. 
They,  in  those  interviews,  expressed  the  utmost  confidence  that  such  an  ar- 
rangement would  relieve  them  from  all  immediate  financial  burdens  growing 
out  of  tbe  hotel  business,  and  enable  them  to  meet  promptly  thereafter  not 
only  instalments  of  rent,  but  all  other  engagements.  Stewart  finally  agreed, 
for  the  accommodation  of  his  lessees,  to  accept  certain  real  estate,  offered  to 
him  at  the  aggregate  price  of  $43,500,  in  satisfaction  of  a  like  amount  of  back 
rent,  and,  necessarily,  in  extinguishment  to  that  extent  of  his  mortgages  upon 
the  furniture  and  other  property  in  the  hotel  building.  He  also  signified  his 
willingness  to  renew  the  lease  to  the  same  parties,  at  the  reduced  rent  of 
$65,000.  In  pursuance  of  this  arrangement,  the  lessees,  or  some  of  them, 
caused  conveyances  to  be  made  to  Stewart  of  the  real  estate  in  question,  con- 
sisting of  a  farm  in  Westchester  county,  and  several  houses  and  lots  on  Crosby, 
Jersey  and  Prince  streets  in  New  York  city. 

§  1 780.  Conveyances  for  value  in  good  faith  by  debtors  are  valid  <dthough  the 
grantors  soon  thereafter  become  bankrupt. 

We  are  all  of  opinion  that  the  conveyance,  dated  February  1,  1871,  by  Mrs. 
Warren  Leland  and  her  husband  of  the  farm  in  Westchester  county,  was  unas- 
sailable by  the  assignee  upon  any  ground  whatever.  That  property  was  a  gift 
from  the  husband  to  the  wife  at  a  time  when  his  right  to  make  it  cannot  be  dis- 
puted. As  early  as  1868  it  was  distinctly  separated  from  the  mass  of  his  prop- 
erty, and  the  title  made  to  her  for  her  benefit.  There  is  no  proof  that  the 
conveyance  was  with  any  intention  to  defraud  his  then  existing  or  future  cred- 
itors. Of  those  whose  interests  the  assignee  in  bankruptcy  here  represents,  or 
assumes  to  represent,  none,  except  perhaps  one,  were  creditors  of  Warren  Le- 
land at  the  date  of  that  conveyance.  The  bill  alleges  that  the  bankrupts^  or 
some  of  them,  intended  to  give  Stewart  a  preference  over  other  creditors,  and 
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to  that  end,  it  is  charged,  Warren  Leiand  caused  the  conveyance  to  be  made  to 
his  wife  of  the  farm  in  question,  ^^  owned  by  the  said  Warren  Leiand,  but 
standing  in  the  name  of  his  wife."  But  clearly  it  was  not  owned  by  the  hus- 
band after  the  execution  of  the  absolute  conveyance  of  1868.  Her  rights,  by 
reason  of  anything  appearing  in  this  record,  could  not  be  disturbed  by  the  hus- 
band's creditors  who  became  such  after  the  execution  of  the  conveyance  to  her. 
She  chose,  in  order  to  aid  her  husband,  or  for  other  reasons  satisfactory  to 
herself,  tt>  unite  with  him  in  the  conveyance  to  Stewart,  thereby  surrendering 
her  estate  for  the  benefit  of  the  husband's  creditor.  Suppose  she  had  not  so 
done,  and  that  the  title  had  remained  in  her  name  up  to  the  time  of  the  adjudi- 
cation in  bankruptcy.  Would  it  be  contended,  for  a  moment,  that  the  assignee 
in  bankruptcy,  or  that  the  creditors  of  the  bankrupts,  becoming  such  after  the 
execution  of  the  conveyance,  could  have  subjected  that  farm  to  the  debts  of 
Warren  Leiand  against  the  consent  of  his  wife?  This  question  must,  in  view 
of  the  evidence,  receive  a  negative  answer,  which  shows,  conclusively,  that  the 
appropriation  of  the  wife's  property,  by  the  joint  act  of  herself  and  husband, 
to  the  payment  of  the  debt  of  a  particular  creditor  of  the  latter,  is  not  a  matter 
of  which  the  assignee  in  bankruptcy,  or  any  subsequent  creditor  of  the  husband, 
can  rightfully  complain.  The  decree  of  the  circuit  court  declaring  the  con- 
veyance of  that  farm  to  Stewart  to  be  void,  and  requiring  Mrs.  Stewart  to 
convey  to  the  assignee  in  bankruptcy,  was,  for  the  reasons  stated,  clearly 
erroneous. 

§  1781.  An  insolvent  may  in  good  faith  sM  his  property  before  hanhntptcy 
proceedings  are  commenced  against  him. 

It  remains  to  consider  that  part  of  the  decree  which  declared  the  convey- 
ances to  Stewart  of  the  houses  and  lots  on  Crosby,  Jersey  and  Prince  streets, 
in  New  York  city,  to  be  void.  When  thelte  conveyances  were  agreed  to  be 
made,  Stewart,  as  already  stated,  had  an  undisputed  claim  for  rent  in  arrear 
amounting  to  over  $50,000.  Under  the  provisions  of  the  mortgages,  a  default 
in  the  payment  of  rent  having  taken  place,  Stewart,  at  the  time  the  exchange 
was  determined  upon,  could  have  taken  actual  possession  of  the  mortgaged 
property  and  sold  it  for  the  best  price  he  could  obtain  in  satisfaction  of  his  claim 
for  rent.  His  right  to  possession  for  such  a  purpose  could  not  have  been  ques- 
tioned by  any  creditor  of  the  lessees  who  had  not,  by  previous  judgment  and 
execution,  acquired  a  lien  upon  the  mortgage  property.  Burdick  v.  MoVanner, 
2  Denio  (K  Y.),  170;  Stewart  v.  Slates,  6  Duer  (N.  Y.),  83;  Hall  v.  Sampson, 
35  N.  Y.,  274;  Ackley  v.  Finch,  7  Cow.  (K  Y.),  290;  Langdon  v.  Buel,  9  Wend. 
(K  Y.),  80;  Patchin  v.  Pierce,  12  id.,  61.  Instead  of  exercising  that  right, — 
a  course  which  would  have  seriously  endangered,  if  it  bad  not  utterly  de- 
stroyed, the  business  and  credit  of  the  lessees, —  Stewart,  at  their  earnest  solic- 
itation, and  for  their  accommodation,  accepted  real  estate  at  a  fair  valuation  in 
satisfaction  of  rent  due  and  unpaid,  thereby  surrendering  and  extinguishing  his 
lien  to  that  extent  upon  the  property  described  in  the  chattel  mortgages.  Of 
the  143,600  at  which  the  real  estate  received  by  Stewart  was  valued,  $19,500 
represented  the  farm  in  Westchester  county,  which,  we  have  shown,  could  not 
have  been  subjected  to  the  claim  of  any  creditors  who  became  such  after  the 
conveyance  to  Mrs.  Leiand.  In  point  of  fact,  therefore,  only  $24,000  in  value 
of  real  estate,  belonging  to  the  bankrupts,  was  received  by  Stewart,  while  he 
surrendered  his  claim  and  lien  for  rent  to  the  extent  of  $43,500.  This  was,  in 
its  substance  and  effect,  a  mere  exchange  of  securities,  not  forbidden  by  the 

815 


§17Sl.  CONVEYANCES —  CHATTEL  MORTGAGES. 

letter  or  the  spirit  of  the  bankrupt  law.  In  Cook  v,  Tullis,  18  Wall,  332,  we 
said  that  "  a  fair  exchange  of  valaes  may  be  made  at  any  time,  even  if  one  of 
the  parties  to  the  transaction  be  insolvent.  There  is  nothing  in  the  bankrupt 
act,  either  in  its  language  or  object,  which  prevents  an  insolvent  from  dealing 
with  his  property,  selling  it  or  exchanging  it  for  other  property,  at  any  time 
before  proceedings  in  bankruptcy  are  taken  by  or  against  him,  provided  such 
dealing  be  conducted  without  any  purpose  to  defraud  or  delay  his  creditors  or 
give  preference  to  any  one,  and  does  not  impair  the  value  of  his  estate.  An 
insolvent  is  not  bound  in  the  misfortune  of  his  insolvency  to  abandon  all  deal- 
ing with  his  property;  his  creditors  can  only  complain  if  he  waste  his  estate  or 
give  preference  in  its  disposition  to  one  over  another.  His  dealing  will  stand 
if  it  leave  his  estate  in  as  good  plight  and  condition  as  previously."  Substan- 
tially the  same  doctrine  was  announced  in  Clark  v,  Iselin,  21  Wall.,  360;  Saw- 
yer u  Turpin,  91  U.  S.,  114. 

These  principles  would  seem  to  be  decisive  of  the  case  under  consideration. 
While  there  is  some  conflict  in  the  testimony  as  to  certain  matters,  we  have  a 
strong  conviction,  from  all  tha  facts  an  J  circumstances  established  by  the  proof, 
that  the  transaction  by  which  the  real  estate,  at  a  fair  valuation,  was  substi- 
tuted for  the  lien,  of  like  amount,  upon  personal  property,  was  without  any 
fraudulent  purpose.  The  substitlition  was  not  made  to  give  a  preference  to 
Stewart.  The  belief  and  hope  of  the  bankrupts,  expressed  in  decided  terms  to 
him,  were  that  the  substitution  or  exchange  would  enable  them  to  remove  all 
financial  obstacles  of  a  serious  nature.  They  induced  him,  by  earnest  repre- 
sentations, to  share  these  hopes.  He  delayed  or  forebore  to  exercise  the  right 
which,  at  the  commencement  of  negotiations,  he  undoubtedly  had,  of  taking 
the  mortgaged  property  into  his  custody,  and  disposing  of  it  in  satisfaction  of 
his  claim  for  rent.  That  the  arrangement  in  question  did  not  substantially  im- 
pair the  value  of  the  bankrupts'  estate  is  abundantly  clear.  His  lien,  which 
was  extinguished  by  the  exchange,  exceeded,  in  value,  that  portion  of  the  real 
estate,  embraced  in  the  conveyances  to  him,  which  the  creditors  of  the  bank- 
rupts could  have  reached  under  their  executions.  The  fact  that  the  mortgaged 
pfbperty  brought  only  $43,469.31  is  relied  upon  to  show  that  the  exchange  did 
impair  the  estate  of  the  bankrupts.  This  argument  proceeds  upon  the  assump- 
tion either  that  when  the  exchange  was  determined  upon  be  had  not  a  lien 
upon  the  mortgaged  property,  as  between  him  and  the  mortgagors,  or  that  if 
be  had,  he  would  not  have  enforced  it  by  taking  the  property  into  bis  custody 
upon  a  refusal  of  the  lessees  to  make  some  satisfactory  arrangement.  But 
such  assumption  is  without  support  in  the  law  or  the  proof.  Besides,  the  evi- 
dence leads  to  the  conclusion  that  the  mortgaged  property  sold,  at  public  auc- 
tion, for  less  than  its  fair  value.  While  the  witness,  who  made  the  inventory 
and  appraisement,  testifies  that  it  sold  for  its  full  value,  the  auctioneer,  who 
conducted  the  sale,  testified  that  with  proper  appliances  it  would  have  brought 
fifty  per  cent.  more.  It  is  certain  that  it  sold  for  much  less  than  either  the 
lessees  or  Stewart  at  the  time  of  their  negotiations  supposed  it  to  be  worth. 

For  these  reasons  we  are  of  opinion  that  the  court  below  erred  in  adjudging 
the  conveyances  to  Stewart  of  the  houses  and  lots  on  Crosby,  Jersey  and  Prince 
streets,  in  New  York,  to  be  void,  requiring  Mrs.  Stewart  to  convey  the  same  to 
the  assignee  in  bankruptc}^  and  declaring  his  estate  liable  for  the  rents  and 
profits  of  the  same.  Decree  reversed,  with  directions  to  enter  a  decree  in  con- 
formity with  this  opinion. 
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Opinion  by  Mb.  Jttstioe  Field,  Justioes  Swatne  and  Bbadlet  concarring. 

I  concnr  in  the  decree  of  reversal  in  this  case,  bat  I  go  further  than  the  ma- 
jority of  the  conrt.  I  think  that  the  chattel  mortgages  were  properly  filed 
with  the  register  in  the  city  of  New  York.  The  mortgagors  were  partners 
doing  business  there.  They  are  described  in  the  mortgages  as  of  that  city. 
The  property  mortgaged  was  furniture  in  a  hotel  situated  there,  and  it  is  to  the 
records  of  the  city  that  one  would  naturally  resort  to  ascertain  whether  there 
were  any  liens  upon  it  The  domicile  of  a  firm,  under  the  law  requiring  chat- 
tel mortgages  to  be  filed  in  the  county  where  the  mortgagors  reside,  is,  in  my 
judgment,  the  place  where  it  is  located  and  carries  on  its  business.  I  am  of 
opinion,  therefore,  that  the  chattel  mortgages  in  this  case  held  the  property 
against  the  judgments  of  the  creditors. 

JOHNSON  V.  PATTERSON. 
(Circuit  Court  for  Georgia:  2  Wood8»  44a-446.    1875.) 

Opinion  by  Woods,  J. 

Statement  of  Facts. —  The  facts  are  as  follows:  On  February  13,  1873, 
Patterson  made  and  delivered  to  Johnson  his  two  promissory  notes  of  that  date 
for  $3,000  each,  due  respectively  on  the  1st  days  of  October  and  November 
next  following,  and  at  the  same  time  placed  in  the  hands  of  Johnson  planters' 
bonds  to  an  amount  exceeding  $6,000,  with  the  promise  that  afterwards  the 
bonds  were  to  be  returned,  and  a  mortgage  of  bis  stock  of  goods  was  to  be 
made  by  Patterson  to  Johnson,  to  secure  the  notes.  This  agreement  was  car- 
ried out  by  the  execution  and  delivery  by  Patterson  to  Johnson,  on  March  27, 
1878,  of  a  chattel  mortgage  of  that  date,  upon  all  the  goods,  wares,  merchan- 
dise, accounts,  notes  and  other  effects  belonging  to  the  store  of  Patterson,  con- 
ditioned for  the  payment  of  said  two  notes  for  $3,000  each.  Patterson  retained 
possession  of  the  stock  of  goods  and  the  notes  and  accounts,  and  continued  to 
sell  the  goods  and  collect  the  notes  and  accounts  just  as  if  no  mortgage  had 
been  made.  As  he  made  sales  of  goods,  he  replenished  his  stock  with  other 
goods.  In  short,  he  continued  his  business  precisely  as  he  had  done  before  the 
mortgage  was  executed.  No  record  was  made  of  the  mortgage  until  Novem- 
ber 12, 1873.    On  December  4,  1873,  Patterson  was  adjudged  a  bankrupt. 

After  the  execution  of  the  mortgage,  and  before  its  record,  Patterson  con- 
tracted debts  to  the  amount  of  $11,171.  These  debts  were  for  goods  to  replen- 
ish his  stock.  After  all  this  Johnson,  the  payee  of  the  notes  made  by  Patterson, 
also  went  into  bankruptcy.  The  assignee  of  Patterson  sold  the  goods  and  other 
property  covered  by  the  mortgage^  and  the  money  is  now  in  the  registry  of  the 
court.  The  contest  in  this  case  is  between  the  assignee  of  Johnson,  who  claims 
that  this  fund  should  be  first  applied  to  the  payment  of  the  notes  for  $3,000 
each  held  by  him ;  and  the  assignee  of  Patterson,  who  claims  that  the  mort- 
gage was  ineffectual  and  that  the  proceeds  of  the  mortgaged  property  should 
be  distributed  among  all  the  creditors  of  Patterson  pro  rata. 

§  1782.  ChaUd  mortgage  with  powesnon  and  power  of  9ale  retained  by  the 
fMrtgagor. 

To  one  unacquainted  with  the  statute  law  of  this  state,  this  case  would  pre- 
sent no  difficulty  whatever.  The  general  rale  is,  that  a  chattel  mortgage,  with 
possession  left  in  the  mortgagor,  and  power  of  sale,  is  fraudulent  and  void.  In 
re  Kahley,  2  Biss.,  383;  Harvey  v.  Crane,  2  id.,  496;  Hawkins  t?.  First  Nat. 
Bank  of  Hastings,  1  Dill,  462;  In  re  Manly,  2  Bond,  261.  The  code  of 
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Georgia,  however,  has  this  provision :  "  Sec.  1954.  A  mortgage  in  this  state 
.  .  .  may  embrace  all  property  in  possession,  or  to  which  the  mortgagor 
has  the  right  of  possession  at  the  time,  or  may  cover  a  stock  of  goods  or  other 
things  in  bulk,  but  changing  in  specifics,  in  which  case  the  lien  is  lost  on  all 
articles  disposed  of  by  the  mortgagor  up  to  the  time  of  foreclosure,  and  attaches 
upon  the  purchases  made  to  supply  their  place."  In  the  case  of  Goodrich  v. 
Williams,  50  Ga.,  425,  the  supreme  court  of  this  state  construed  this  statute, 
and  declared  that  ^'  a  mortgage  upon  a  stock  of  goods  then  on  hand,  and  upon 
the  additional  purchases  as  they  should  be  made,  is  a  good  lien  under  our  laws 
to  the  amount  of  the  goods  on  hand  at  the  time>  and  is  good  upon  future  pur- 
chases to  that  extent,  even  if  those  purchases  be  unpaid  for,  except  as  against 
any  legal  liens  or  title  that  may  be  against  the  goods  in  the  hands  of  a  third 
person."  Therefore,  if  the  mortgage  had  been  recorded  according  to  law,  we 
should,  under  this  provision,  be  constrained  to  hold  it  good,  notwithstanding 
the  mortgagor  was  allowed  the  power  of  sale. 

§  1783.  Ifh  Georgia  a  mortgage  is  valid  against  aU persona  except  purchasers 
before  the  mortgage  is  recorded. 

But  the  mortgage  was  not  recorded  according  to  law.  Section  1955  of  the 
code  of  Georgia  declares  that  a  mortgage  must  be  ^^  recorded  within  three 
months  from  its  date."  This  mortgage  was  not  recorded  till  seven  months  and 
a  half  after  its  date,  and  in  the  mean  time  Patterson  contracted  the  debts  which 
are  now  represented  by  his  assignee,  who  claims  that,  as  to  these  debts,  the 
mortgage  is  void.  But  the  assignee  of  Johnson  claims  that  under  section  1953 
of  the  code  of  Georgia  "mortgages  not  recorded  within  the  time  required  re- 
main valid  as  to  the  mortgagor,"  and  are  only  "  postponed  to  all  other  liens 
created  or  obtained  or  purchases  made  prior  to  the  actual  record  of  the  mort- 
gage;" and  as  the  general  creditors  of  Patterson  have  no  lien  and  are  not  pur- 
chasers, the  mortgage  is  good  as  against  them.  Such  seems  to  be  the  law  of 
this  state.  It  is  so  positively  enacted  and  has  been  so  construed  by  the  supreme 
court  of  the  state  as  to  give  it  this  efifect.  In  Hard  way  v.  Semmes,  24  Ga., 
305,  it  was  held  that  "if  a  mortgagee  does  not  record  his  mortgage  in  three 
months  he  risks  having  it  postponed  to  after-made  mortgages,  and  to  judg- 
ments obtained  before  he  foreclosed  it,  but  that  is  all  he  risks."  The  same 
doctrine,  substantially,  has  been  held  elsewhere.  In  Cragin  v.  Carraichael,  2 
Dill.,  519,  it  was  held  that,  under  the  laws  of  Iowa,  the  assignee  in  bankruptcy, 
in  assailing  a  mortgage  which  was  recorded  at  the  time  of  the  commencement 
of  proceedings  in  bankruptcy,  must  show  something  more  than  that  debts  were 
created  without  notice  of  it  before  it  was  recorded.  It  seems  to  me  that  there 
can  be  no  doubt  that,  under  the  law  of  this  state,  this  mortgage,  although  unre- 
corded, was  valid  as  against  all  persons  except  those  who  had  obtained  liens 
upon  or  become  purchasers  of  the  mortgaged  property  prior  to  the  actual 
record  of  the  mortgage.  There  are  no  such  persons.  All  the  creditors  repre- 
sented by  Johnson's  assignee  are  general  creditors  without  lien. 

If  the  mortgage  is  valid  under  the  state  law,  it  is  valid  to  the  same  extent 
under  the  bankrupt  act.  In  re  Griffiths,  1  Low.,  431;  Potter  v.  Coggeshall, 
4  N.  B.  R.,  73;  In  re  Dow,  6  id.,  10;  Jn  re  Wynn,  4  id.,  23.  Section  14  of  the 
bankrupt  act  (R.  S.,  sec.  5052)  declares  that  "  no  mortgage  of  any  vessel  or  of 
any  other  goods  or  chattels  made  as  a  security  for  any  debt  in  good  faith  and 
for  a  present  consideration,  and  otherwise  valid,  and  duly  recorded  pursuant  to 
any  statute  of  the  United  States  or  of  any  state,  shall  be  invalidated  or  affected 
by  any  assignment  in  bankruptcy."      This  section  has  uniformly  been  con- 
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strued  not  to  affect  any  mortgage  good  under  the  laws  of  the  state  where 
executed. 

'*  This  provision  cannot  enlarge  the  rights  or  title  of  the  assignee  or  make  a 
mortgage  invalid  against  him  which  but  for  the  provision  would  have  been 
valid.  It  appears  to  have  been  inserted  out  of  greater  caution,  lest  it  should 
be  supposed  that  valid  chattel  mortgages  would  be  affected  by  the  assignment, 
and  not  with  any  view  of  construing  the  laws  regarding  record ;  and  so  if  the 
mortgage  be  one  that  requires  no  record,  or  if  it  be  executed  in  a  state  having 
no  record,  or  if  record  is  not  required  between  the  parties,  the  provision  will 
not  defeat  it."    In  re  Griffiths,  1  Low.,  supra. 

In  my  judgment,  therefore,  as  the  mortgage  in  question  in  this  case  is  good 
by  the  law  of  Georgia  as  against  the  mortgagor  and  against  all  others  who  had 
not  acquired  liens  or  become  purchasers  before  the  actual  record,  in  spite  of  the 
fact  that  the  mortgage  was  not  recorded  and  that  the  mortgagor  remained  in 
possession  with  poAver  of  sale,  I  must  hold  it  to  be  good  as  against  the  assignee 
of  the  mortgagor  and  the  general  creditors  whom  he  represents.  Decree  of 
district  court  reversed. 

§  1784.  Snb.seqaent  purchasers  and  creditors.— The  Naw  York  statute  declares  the  mort- 
gage, unless  filed,  to  be  void  as  against  the  creditors  of  the  mortgagor,  and  as  against  subse- 
quent purchasers  and  mortgagees  in  good  faith.  The  creditors  spoken  of  are  those  having 
judgments  and  executions.  Subsequent  purchasers  or  mortgagees  in  good  faith  are  those 
who  pay  or  advance  their  money  upon  the  security  of  the  property,  without  knowledge  of 
the  previous  incumbrance.     In  re  CoUins,  12  Blatch.,  548,  551. 

§  178o.  A  mortgage  recorded  before  the  passage  of  an  act  relating  to  the  recording  of 
such  an  instrument,  and  recoixled  in  accordance  with  such  act,  is  notice  under  the  statute. 
Fowler  v,  Merrill,  11  How..  875  (g§  1877-80). 

§1786.  Property  in  two  states.— Where  personal  property  conveyed  in  a  mortgage  is 
partly  in  one  state  and  partly  in  another,  and  the  mortgage  has  been  duly  recorded  in  only 
one  of  the  states,  its  validity  in  that  state  for  the  property  therein  is  not  affected  by  its  in- 
validity in  the  other  state.  In  re  Soldiers*  Business  Messenger  &  Dispatch  Co.,  8  Ben.,  304, 
205. 

§1787.  Residence  of  mortgagor.— In  New  York  a  chattel  mortgage  must  be  filed  in  the 
county  in  which  the  mortgagor  resides  at  the  time  of  its  execution,  in  order  to  be  valid 
against  the  mortgagor's  creditors  or  his  assignee  in  insolvency.  A  filing  in  any  other  county 
is  ineffectual.     Piatt  v.  Stewart,  18  Blatch.,  481,  493. 

§  1788.  A  recital  of  the  place  of  residence  of  the  mortgagor  in  the  deed  is  not  sufficient; 
and  although  such  a  recital  might  estop  the  mortgagor  to  deny  that  he  resided  in  the  place 
so  recited,  it  does  not  estop  his  other  creditors  to  show  that  the  recital  is  erroneous.     Ibid, 

§  1780.  In  all  cases  where  a  chattel  mortgage  is  given  by  more  than  one,  and  the  mort- 
gagors reside  in  the  state,  but  in  different  townships  or  cities,  the  mortgage  must  be  filed  in 
each  and  every  of  the  townships  or  citie«  in  which  any  of  the  mortgagors  reside ;  and  a  filing 
in  one  only  of  such  townships  or  cities,  or  in  any  number  less  than  all,  is  not  in  compliance 
with  the  statute,  and  is  of  no  validity  or  effect  whatever.  Kane  v.  Rice,*  10  N.  B.  R.,  469, 
474. 

8,    What  Instruments  within  the  Recording  Acts, 

§  1790.  A  bill  of  sale  intended  for  security  operates  as  a  pledge  and  not  a  mortgage,  and 
neither  requires  nor  admits  of  registration.    Ex  parte  Fitz,  2  Low.,  519. 

g  1 701.  A  mere  agreement  about  personal  property,  if  not  a  mortgage,  need  not  be  re- 
corded.   Almy  V,  Wilbur,*  2  Woodb.  &  M.,  871. 

§  1 702.  An  Instrnment  evidencing  a  conditional  sale  need  not  be  recorded  as  a  chattel  mort- 
gage in  order  to  be  valid  against  creditors  or  subsequent  purchasers.  Rogers  Locomotive 
Works  r.  Lewis,  4DilL,  158. 

§  1708.  Realty  and  personalty.— Under  a  statute  which  provides  for  the  recording  of 
mortgages  of  personal  property  in  the  same  office  in  which  conveyances  of  real  property  are 
recorded,  and  simply  requires  the  recording  officer  to  record  such  mortgages  in  a  book  kept 
for  the  purpose,  a  mortgage  of  both  realty  and  personalty  may  be  recorded  in  a  book  of 
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records  kept  for  recording  mortgages  of  real  estate,  if  it  be  shown  to  be  the  usage  of  the 
oflSce  to  record  such  mortgages  in  the  book  containing  mortgages  of  real  estate.  Anthony 
r.  Butler,  18  Pet,  423  (§§  1689-96). 

4.  Refiling. 

§  1794.  In  New  York  a  chattel  mortgsige  (not  renewed  and  refiled  within  one  year  in 
accordance  with  the  statute)  is  void  as  against  creditors,  and  as  against  the  assignee  in  bank- 
ruptcy representing  them.     In  re  Leiand,  10  Blatch.,  503. 

§  1795.  Under  the  laws  of  Michigan  requiring  the  refiling  of  a  mortgage  at  the  end  of  a 
year,  the  mortgagee  by  taking  possession  of  the  mortgaged  property  before  the  expiration  of 
that  time  is  excused  from  the  obligation  of  refiling.  Wood  v,  Weimar,  14  Otto,  786  (§g  1710- 
1716). 

§  1796.  Canal  boats.— Under  the  statute  of  New  York  of  April  28,  1864,  in  regard  to 
mortgages  of  canal  boats  and  the  like,  a  mortgage  of  a  canal  boat  need  not  be  refiled  after 
the  refiling  within  thirty  days  before  the  expiration  of  the  year  from  the  original  filing. 
No  subsequent  refiling  after  the  firat  is  necessary  to  keep  the  mortgage  a  continuing  security. 
Canal  Boat  Independence,*  9  Ben.,  895. 

5.  Law  of  t/ie  Place  of  Contract 

§  1797.  Removal  to  another  stat«.— Where  a  mortgage  is  duly  recorded  according  to  the 
laws  of  the  state  where  the  mortgagor  resides,  and  where  the  property  is  at  the  time,  the 
subsequent  removal  of  the  mortgagor,  with  the  property,  to  another  state  does  not  aifect 
the  validity  of  the  mortgage  as  against  subsequent  purchasers  and  incumbrancers  in  the  latter 
state.     Bank  of  United  States  i?.  Lee,  18  Pet,  107. 

§  1 798.  It  is  not  required  that  a  trust  deed  of  property,  recorded  in  Vii^nia,  should  be 
recorded  in  the  District  of  Columbia  upon  its  removal  thither.  Bank  of  United  States  v.  Lee, 
5  Cr.  C.  C,  819,  326. 

^  1799.  A  deed  of  trust  of  personal  property  made  in  Kansas  must  be  goTerned  by  the  laws 
of  Kansas  in  force  when  the  deed  was  executed.    Samuels  v.  HoUiday,  McCahon,  214,  217. 

§  1800.  If  a  mortgage  be  made  in  New  York,  where  the  parties  reside,  of  property  situate 
in  Illinois,  and  the  property  be  attachei  in  the  latter  state  before  the  mortgage  is  there  re- 
corded, or  the  property  delivered  in  accordance  with  the  laws  of  that  state,  the  validity  of  it 
is  determined  bv  the  laws  of  that  state,  and  not  by  the  laws  of  New  York.  Green  v.  Van 
Buskirk,  7  Wall.»  139. 

^  1801.  The  fiction  of  law,  that  the  domicile  of  the  owner  draws  to  it  the  personal  estate 
which  he  owns,  wherever  it  may  happen  to  be  located,  is  by  no  means  of  universal  applica- 
tion, and  yields  whenever  it  is  necessary  for  the  purposes  of  justice  that  the  actual  ntua  of 
the  thing  should  be  examined.    Ibid, 

6.  Actual  Notice. 

§  1802.  Actual  notice  maybe  proved  by  facts  an  1  circumstances.  A  purchaser  of  property 
at  a  sale  upon  execution  against  the  mortgagor  was  properly  charged  with  notice  of  a  mort- 
gage upon  it,  upon  proof  that  the  existence  of  the  mortgage  was  known  and  talked  of  in  the 
neighborhood,  and  publicly  proclaimed  at  the  sale.     Merrill  v.  Dawson,*  Hemp.,  563. 

§  1803.  Bona  fide  purchaser.— One  can  be  protected  as  a  bona  fide  purchaser  only  to  the 
extent  of  his  payments  made  before  he  received  such  notice  as  should  have  prevented  him 
from  making  further  payments.  The  purchase  money  must  be  actually  paid  by  the  purchaser 
and  not  merely  secured  to  be  paid,  before  any  notice  is  received,  to  entitle  him  to  the  position 
of  a  bona  fide  purchaser,  for  otherwise  he  would  not  be  hurt  by  the  prior  mortgage.    Ibid. 

§  1804.  In  Indiana,  an  unrecorded  mortgage  of  chattels  is  absolutely  Toid  except  as  between 
parties,  and  it  is  void  even  as  against  a  purchaser  having  notice  of  it.  Moore  v.  Young,  4 
Biss.,  138,  185. 

§  1805.  In  Iowa,  an  unrecorded  mortgage  of  chattels  is  valid  against  creditors  attaching 
the  mortgaged  property,  with  notice  of  the  mortgage.  Cragin  v.  Carmichael,*  UN.  B.  R., 
511. 

Y.  Fraudulent  Mortgages. 

1.  Fravd  Arising  from  the  Mortgagor's  Continued  Possession  WithotU  Record. 

[See  FRAtTD.] 

§  1800.  Contract  for  possession.— Where  a  mortgage  or  a  lien  is  created  on  chattels  by 
contract,  it  is  competent  for  the  parties  to  agree  that  the  possession  and  use  thereof  shall  be 
retained  by  the  mortgagor  until  the  breach  of  the  condition.  Mitchell  v.  Winslow,  %  Story, 
680,  645. 
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g  1807.  The  mortgagor's  possession  is  only  prima  faoie  erideiice  of  fraud.  If,  how- 
ever, the  intent  in  not  changing  possession  was  bad,  fraud  is  inferred  from  such  intent.  If 
the  mortgagor's  possession  be  provided  for  by  contract  of  the  parties,  and  it  be  consistent 
with  their  rights,  and  be  open  and  honest,  no  inference  of  fraud  is  to  be  drawn  therefrom. 
Almy  V.  WUbur,*  2  Woodb.  &  M.,  871. 

§  1808.  The  necessity  of  recording  mortgages  arises  from,  the  statutes  alone ;  no  doubt 
exists,  however,  that  they  are  good  and  valid  without  record  as  against  all  who  have  notice 
thereof.    Ibid. 

§  1809.  Possession  consistent  with  the  deed.— Mortgages  of  personal  property  are  per- 
fectly good  and  supportable  between  the  parties  and  against  creditors  where  there  is  no 
fraudulent  intent,  and  the  possession  remains  in  the  owner  or  mortgagor  of  the  property,  and 
is  consistent  with  the  deed  and  the  arrangements  made  between  the  parties.  Fletcher  v, 
Morey,  2  Story,  555, 569. 

§  1810.  Possession  of  the  mortgaged  property,  whether  before  or  after  forfeiture,  is  not 
fraudulent,  nor  does  it  need  to  be  explained  to  be  consistent  with  honesty,  provided  such  pos- 
session is  provided  for  by  the  deed  or  is  consistent  with  it.    Merrill  v.  Dawson,*  Hemp.,  563. 

g  1811.  When  delivery  is  impoHsible.—  Sales  of  chattels  which  are  so  situated  that  there 
can  be  no  delivery  at  the  time  are  within  the  exceptions  to  the  general  rule  requiring  deliv- 
ery, and  the  sale  is  perfect  if  the  vendee  take  possession  within  a  reasonable  time.  Conard 
r.  Atlantic  Ins.  Co.,  1  Pet.,  386,  449. 

§  1812.  In  Illinois,  the  owner  of  personal  property  cannot  sell  it  absolutely  or  condition- 
ally, and  still  continue  in  possession  of  it.  In  order  to  preserve  a  mortgage  or  lien  upon  the 
property,  the  instrument  must  be  recorded ;  otherwise,  so  far  as  third  persons  are  concerned, 
it  has  no  validity.  Secret  liens  which  treat  the  vendor  of  personal  property,  who  has  deliv- 
ered possession  of  it  to  the  purchaser,  as  the  owner  until  the  payment  of  the  purchase  money, 
cannot  be  maintained  in  Illinois.  They  are  held  to  be  constructively  fraudulent  as  to 
creditors,  and  the  property,  so  far  as  their  rights  are  concerned,  is  considered  as  belonging  to 
the  purchaser  holding  the  possession.  Nor  is  the  transaction  changed  by  the  agreement  as- 
suming the  form  of  a  lease.    Hervey  v.  Rhode  Island  Locomotive  Works,  3  Otto,  664,  673. 

2.  Frauds  under  Statute  and  at  Common  Law, 

§  1818.  More  than  sufficient  property.— The  fact  that  a  mortgage  conveys  more  property 
than  is  sufficient  to  secure  the  debt  provided  for  does  not  make  it  fraudulent.  Downs  v.  Kis- 
sam,  10  How.,  102. 

§  1814.  Mortgagor's  declarations  against  title.— A  mortgagee's  title  cannot  be  defeated  by 
the  subsequent  declarations  of  the  mortgagor  impeaching  it  as  void  against  his  creditors. 
Merrill  v,  Dawson,*  Hemp.,  563. 

§  1815.  Fraudulent  intent—  A  provision  of  statute  that  fraudulent  intent  shall  be  deemed 
a  question  of  fact  precludes  the  application  of  the  rule  of  constructive  fraud  to  a  mortgage 
or  other  instrument ;  but  this  provision  is  held  to  apply  only  to  cases  of  actual  and  intended 
fraud,  and  not  to  written  instruments  which  the  law  adjudges  to  be  fraudulent  on  their  face 
and  consequently  void.     Robinson  v.  Elliott,  23  Wall.,  518. 

§  1816.  Void  in  part — The  mortgage  of  a  stock  of  mouldings,  and  all  the  renewals  thereof , 
and  also  other  property,  may  be  valid  as  to  such  other  proj^rty  though  void  as  to  the  stock  of 
mouldings  and  lumber.  In  re  Perrin,*  7  N.  B.  R.,  283.  Where  a  mortgage  covers  certain 
other  property  to  be  used  by  the  mortgagor  as  his  own  and  for  his  own  benefit,  it  is  a  fraud 
upon  his  other  creditors  and  invalidates  the  whole  instrument.    In  re  Burrows,*  7  Biss.,  526. 

§  181 7.  A  mortgage  may  be  valid  as  to  a  part  of  the  property  described  in  it,  and  voidable 
as  to  a  part.    Barron  v.  Morris.*  14  N.  B.  R.,  871. 

g  1818.  A  mortgage  covering  a  stock  of  goods  and  fixtures,  although  void  as  to  the  stock 
of  goods  by  reason  of  the  mortgagor's  right  to  continue  in  possession  and  sell  them,  is  held 
binding  upou  the  fixtures,  as  to  which  the  power  of  sale  did  not  apply.  In  re  Kahley,  2  Biss., 
888,886. 

3.  Fraudulent  Preferences  under  Bankrupt  and  Insolvent  Laws. 

[Sea  Debtor  .Ajn>  Crxditor,  subtitlo  Bahkbuptct.] 

§  1819.  Not  in  nsnal  eonrse  of  business.—  Objection  under  a  bankrupt  law  that  a  chattel 
mortgage  is  not  in  the  usual  and  ordinary  course  of  business,  and  is,  therefore,  prima  facie 
fraudulent,  is  not  applicable  to  a  mortgage  upon  a  stock  of  good^  made  to  secure  an  honest 
debt,  wholly  or  partly  incurred  at  the  time.     Moore  i;.  Young,. 4  Biss.,  138. 
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§  1820.  A  sale  of  a  stock  of  goods  by  an  insolrent  debtor  to  a  creditor  who  holds  a 
mortgage  upon  the  property,  though  it  be  invalid  under  the  bankrupt  law,  does  not  avoid  the 
creditor's  rights  under  his  mortgage.     In  re  Kahley,  2  Biss^  388,  886. 

§  1821.  Mortgage  to  correct  error  in  prior  mortgage.—  A  mortgage  made  in  good  faith 
for  the  purpose  of  correcting  an  error  in  a  prior  mortgage  of  the  same  property,  and  to  secure 
the  same  debt,  does  not  contravene  the  bankrupt  act,  though  the  latter  mortgage  be  made 
and  recorded  within  two  months  of  the  mortgagor's  bankruptcy,  but  more  than  four  months 
after  the  execution  of  the  first  mortgage.  The  mortgagee's  security  in  such  case  dates  from 
the  execution  of  the  original  mortgage.    Player  v.  Lippincott,  4  DHL,  124. 

4.  Fraud  Arising  from  ike  Mortgagor's  Possession  after  Default. 

§  1822.  In  Illinois,  a  chattel  mortgage  is  fraudulent  and  void  as  against  creditors,  if  the 
mortgagor  retains  possession  and  the  mortgagee  delays  in  taking  possession  after  condition 
broken.    In  re  Forbes,  5  Biss.,  510,  512. 

§  1823.  The  mortgagee  cannot,  by  taking  possession  of  the  property  after  an  unreasonable 
delay  on  his  part  which  has  invalidated  the  mortgage,  acquire  any  rights  thereunder ;  and 
a  bill  given  to  him  by  his  mortgagor  under  such  circumstances  is  a  preference.     Ibid. 

§  1824.  In  Montana,  the  mortgagee  of  personal  property  must  take  possession  after  de- 
fault, or  must  endeavor  so  to  do  with  all  due  promptitude  and  diligence.  If  he  fails  to  do  so, 
he  will  lose  his  lien  as  against  a  purchaser  in  good  faith  from  the  mortgagor  in  possession. 
Travis  v,  McCormick,*  1  Mont.  Ty,  148;  S.  C,  id..  847. 

§  1825.  The  unexplained  failure  of  the  mortgagee  to  take  possession  of  the  property,  or  to 
foreclose  his  mortgage  within  two  months  after  maturity  of  the  debt,  is  laches  amounting  to 
fraud.    Ibid, 

§  1826.  The  question  of  diligence  in  such  a  case  is  a  mixed  question  of  law  and  fact.  Ibid, 

§  1827.  In  Colorado,  the  circumstance  that  the  mortgagee  allows  the  property  covered  by 
the  mortgage  to  remain  in  the  possession  of  the  bankrupts,  after  the  condition  of  the  mort- 
gage was  broken,  in  no  way  affects  the  validity  of  that  instrument  as  between  the  par- 
ties. Although  void  as  against  the  creditors  of  the  bankrupts  and  purchasers  from  them, 
it  is  still  a  lien  on  the  property  in  favor  of  the  mortgagees  so  long  &s  the  property  remains  in 
the  possession  of  the  bankrupts.    Halleck  v,  Trltch,*  17  N.  B.  R.,  298,  298. 

YL  Mortgages  of  Merchandise  with  Power  of  Sale  in  the  Mortgaqor- 

SuMMART  —  Mortgage  in  Oregon  with,  power  of  sale  in  mortgagor,  void,  %  1828. 

§  1828.  Under  a  statute  of  the  state  of  Oregon  making  all  conveyances  of  goods  and  chat- 
tels in  trust  for  the  person  making  the  same  void  as  against  his  existing  or  subsequent  cred- 
itors, it  is  held  that  a  mortgage  of  a  stock  of  goods,  accompanied  by  an  oral  agreement  or 
understanding  between  the  parties  that  the  property  should  remain  in  the  possession  of  the 
mortgagor,  and  be  disposed  of  by  him  in  the  course  of  his  business,  and  the  proceeds  applied 
to  his  own  use,  is,  in  effect,  an  assignment  of  such  property  in  trust  for  the  person  making  it, 
and  is  void  as  against  both  existing  and  subsequent  creditors  of  the  mortgagor.  Catlin  v.  Cur- 
rier, §§  1829-80. 

[Notes.— See  §§  1881-1846.] 

CATLIN  V.  CURRIER. 
(Circuit  Court  for  Oregon:  1  Sawyer,  7-14.    1870.) 

Opinion  by  Deady,  J. 

Statement  of  Facts. —  The  material  question  in  this  case  is  involved  in  the 
first  conclusion  of  law  stated  in  the  findings  of  the  court.  Is  the  writing 
executed  by  Daly  to  the  defendant,  purporting  to  mortgage  to  the  latter  certain 
goods,  when  taken  in  connection  with  the  contemporaneous  oral  agreement 
and  understanding  of  the  parties,  a  simple  mortgage  or  a  conveyance  or  trans- 
fer of  the  property  in  question,  in  trust,  for  the  use  and  benefit  of  Daly,  and 
therefore  void  as  against  creditors?  This  question  does  not  arise  under  any 
provision  of  the  bankrupt  act.    While  there  is  some  reason  for  supposing  that 


POWER  OF  SALE  IN  MORTGAGOR.  §  1829, 

Daly  was  insolvent  when  he  executed  the  so-called  mortgage  to  the  defendant, 
yet  there  is  nothing  in  the  case  to  show  that  he  owed  any  other  debts  than  the 
one  due  the  defendant.  Under  these  circumstances,  even  if  Daly  was  insolv- 
ent, it  could  not  be  said  that  the  writing  was  either  executed  or  received, 
with  an  intention  to  give  or  receive  a  preference,  or  to  hinder  or  delay  existing 
creditors,  or  to  evade  or  defeat  any  provisions  of  the  bankrupt  act. 

§  1829.  A  mortgage  of  a  stock  of  goods^  with  verbal  authority  to  the  mortgagor 
to  sell  theiYiy  is  fraudulent  and  void  as  to  creditors. 

The  question  therefore  turns  upon  the  statute  of  the  state  and  the  general 
principles  of  law  applicable  to  such  a  transaction.  By  the  former  it  is  de- 
clared that  a  mortgage  of  personal  property  unaccompanied  by  immediate  pos- 
session creates  a  disputable  presumption  of  fraud  as  against  tihe  creditors  of 
the  mortgagor,  unless  the  same  is  duly  filed  or  recorded  as  provided  by  law 
(Or.  Code,  339);  and  also  that  all  conveyances  and  transfers  of  goods  and 
chattels,  in  trust  for  the  person  making  the  same,  shall  be  void  as  against  the 
creditors,  existing  or  subsequent,  of  such  person.  Or.  Code,  655.  A  chattel 
mortgage  is  a  pledge  of  personal  property  as  a  security  for  the  performance  of 
some  act  —  such  as  the  payment  of  an  existing  debt.  The  law  allows  the 
property  pledged  to  remain  in  the  possession  of  the  mortgagor  if  the  mort- 
gage is  put  on  record  as  notice  to  the  world.  But  if  the  mortgage  be  also 
coupled  with  a  condition  or  agreement  that  the  mortgagor  may  treat  the  goods 
as  if  he  were  the  owner  of  them  —  may  sell  them  at  his  option  and  receive  the 
proceeds  to  his  own  use  —  such  condition  or  agreement  avoids  the  mortgage. 
The  two  cannot  stand  together.  Such  use  of  the  mortgaged  property  by  the 
mortgagor  is  utterly  inconsistent  with  the  idea  of  giving  a  pledge  or  security 
to  the  mortgagee.  In  legal  effect  it  is  a  sham,  a  nullity  —  a  mere  shadow  of  a 
mortgage,  only  calculated  to  ward  oflf  other  creditors  —  a  conveyance  in  trust 
for  the  benefit  of  the  person  making  it,  and  therefore  void  as  against  creditors. 

In  this  case  it  is  shown  by  the  finding  of  the  court  (and  the  testimony  of  the 
defendant  was  clear  and  unequivocal  upon  that  point)  that  by  the  understand- 
ing between  the  defendant  and  Daly,  the  latter  was  to  continue,  not  only  in 
the  possession  of  the  goods,  but  to  sell  and  dispose  of  them  in  the  course  of 
his  business,  at  his  option,  and  take  the  proceeds  to  his  own  use;  and  so  he 
did  with  the  knowledge  and  consent  of  the  defendant  until  the  defendant  took 
possession  near  the  close  of  the  year  1868.  As  against  the  other  creditors  of 
the  bankrnpt,  the  defendant  cannot  claim  anything  in  this  property  by  such  a 
transaction.  In  re  Manly,  2  L.  T.,  89,  decided  by  Mr.  Justice  Leavitt  of  the 
southern  district  of  Ohio,  is  a  case  on  all-fours  with  the  one  under  considera- 
tion, and  there  the  mortgage  was  held  void  as  to  creditors.  The  case  of  God- 
chaux  V.  Mulford,  26  Cal.,  316,  cited  by  counsel  for  defendant,  is  not  in  point. 
In  that  case  it  was  held  that  in  all  mortgages  of  goods  and  chattels,  whether 
accompanied  by  possession  or  not,  there  is  a  trust  created  in  favor  of  the  mort- 
gagor, as  to  the  surplus,  if  any,  and  that  the  statute  of  frauds  which  declares 
alt  transfers  of  goods  made  in  trust  for  the  party  making  the  same,  to  be  void 
as  to  creditors,  does  not  apply  to  such  a  trust.  That  the  trust  as  to  the  surplus 
is  not  the  object  of  the  transfer,  but  a  mere  incident,  and  does  not  bring  the 
transaction  within  the  purview  of  the  statute.  But,  in  the  case  at  bar,  the 
trust  created  was  something  more  than  a  mere  legal  implication  that  the  sur- 
plus, if  any,  after  paying  the  debt  of  the  defendant,  should  be  held  by  him  for 
the  benefit  of  Daly.  As  has  been  shown,  it  was  an  express  agreement  that, 
notwithstanding  the  mortgage  to  the  defendant,  Daly  might  proceed  to  dispose 
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of  the  goods  as  bis  own,  and  receive  the  proceeds  to  his  own  use.  This  was  an 
express  trust  in  favor  of  Daly,  as  to  all  the  mortgaged  goods,  which  rendered 
the  mortgage  itself  totally  inoperative  so  long  as  the  goods  were  allowed  to 
remain  in  Daly's  possession.  As  the  mortgage  became  forfeited  within  a 
month  from  its  execution,  for  the  want  of  payment  of  the  first  instalment  of 
interest  on  the  debt,  it  was  in  the  power  of  the  defendant  to  have  terminated 
this  trust  at  any  time  thereafter  by  taking  the  goods  into  his  own  possession. 
But  he  saw  proper  to  leave  them  with  Daly,  with  the  power  to  use  and  dispose 
of  them  as  his  own,  and  now  the  law  and  good  morals  agree  that  the  defend- 
ant  should  not  be  preferred  to  other  creditors  who,  it  may  be,  trusted  Daly 
upon  the  faith  of  this  unqualified  possession  and  apparent  absolute  ownership. 

But  it  is  said  by  the  counsel  for  defendant  that  the  question  of  "  fraudulent 
intent,"  under  the  statute,  is  a  question  of  fact  (Or.  Code,  657),  and  that,  as  the 
court  has  found  as  a  matter  of  fact  that  the  defendant  acted  in  the  premises 
without  any  intent  to  defraud  any  one,  the  only  conclusion  of  law  proper  to  be 
drawn  from  the  facts  is  in  favor  of  the  validity  of  the  mortgage.  This  argu- 
ment, it  seems  to  me,  is  based  upon  two  erroneous  assumptions.  Firsts  that  the 
fraudulent  intent  of  which  the  statute  speaks  as  sufficient  to  avoid  a  mortgage 
is,  in  any  case,  the  intent  of  the  mortgagee;  and,  second^  that  the  question  of 
''fraudulent  intent"  is  involved  in  this  case  at  alL  The  "  fraudulent  intent" 
which,  by  section  52  of  the  chapter  on  conveyances  (Or.  Code,  657),  is  made 
a  question  of  fact  in  all  cases  arising  under  titles  II,  III  and  IV  of  that  chap- 
ter, is  the  intent  of  the  grantor  or  vendor,  and  not  that  of  the  grantee  or  vendee- 
It  is  not  found,  in  this  case,  whether  Daly,  the  alleged  mortgagor,  acted  in 
good  faith  or  not.  It  is  possible  that  he  acted  in  bad  faith,  notw^ithstanding 
the  defendant  acted  in  good  faith.  But  the  fact  is  not  material.  Nor  does 
section  52  of  the  chapter  on  conveyances  include  the  provision  of  the  statute 
(Or.  Code,  339)  which  furnishes  the  special  rule  as  to  when  a  sale  or  assignment 
or  mortgage  of  personal  property  is  to  be  deemed  fraudulent  and  void  as  to 
creditors,  because  not  accompanied  by  an  immediate  delivery,  and  a  continued 
change  of  possession. 

As  to  the  second  error  of  the  argument  under  consideration,  it  is  sufficient  to 
say  that  such  a  mortgage  or  conveyance  as  this  —  a  conveyance  in  trust  for 
the  party  making  it  —  is  declared  void  as  to  creditors,  as  a  matter  of  public 
policy,  without  reference  to  the  intent  of  the  parties  thereto.  The  law  assumes 
absolutely,  and  beyond  doubt  correctly,  that  in  no  circumstances  can  such  a 
transaction  be  upheld  in  justice  to  creditors.  That  is  this  case,  and  whatever 
may  have  been  the  intention  of  the  parties,  the  law  for  the  protection  of  the 
general  creditors  of  the  debtor  declares  the  so-called  mortgage  void,  because 
made  in  trust  for  Daly. 

§  1830,  Decree  of  foreoUmre^  before  aaley  does  not  affect  rights  of  iJUrdper^ 
eons  in  the  goods. 

As  to  the  second  conclusion  of  law,  the  matter  seems  too  plain  for  argument. 
The  decree  foreclosing  the  mortgage,  at  most,  only  extinguished  the  right  of 
redemption  as  between  Daly  and  the  defendant  There  was  no  seizure  or  sale 
of  the  goods  under  the  decree,  and  beyond  extinguishing  the  right  of  redemp- 
tion, as  stated,  it  had  no  effect  upon  the  property  in  the  goods,  even  between 
the  mortgagor  and  mortgagee.  But,  more  than  that,  the  plaintiff  was  not  a 
party  to  this  decree,  and  the  writing  upon  which  it  is  based,  however  valid 
between  the  parties  to  it,  is  void  as  to  the  general  creditors  whom  he  repre- 
sents.   There  must  be  a  judgment  for  the  plaintiff  for  the  value  of  the  goods. 
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§  1881.  Mortgage  Toid  where  mortgagor  retains  power  of  sale.— Where  one  mortgages  a 
stock  of  goods  and  continues  in  possession  carrying  on  his  business  in  the  ordinary  course, 
manufacturing  the  goods  mortgaged,  and  selUng  the  same  as  before,  the  mortgage  is  fraudulent 
and  void  as  to  creditors.    City  National  Bank  v.  Goodrich,*  3  Colo.  Ty,  139. 

§  1882.  A  mortgage  of  a  stock  of  goods  and  additions  thereto,  which  declares  that  the  end 
and  purpose  of  the  mortgage  is,  that  it  shall  attach  to  all  new  goods  added  to  the  stock,  and 
be  released  from  such  ss  may  be  sold  in  the  due  course  of  business,  so  that  the  mortgage  may 
be  a  continuing  one,  is  fraudulent  and  void.    In  re  Bloom,*  17  N.  B.  R.,  425. 

g  1883.  A  mortgage  of  a  stock  of  goods  with  all  additions  thereto,  to  secure  a  present  debt 
payable  upon  demand,  delivery  of  possession  not  accompanying  nor  following  the  deed,  is 
fraudulent  and  void  as  to  creditors,  though  it  be  duly  recorded.  Noyes  v.  Brent,  5  Cr.  C.  C, 
056. 

g  1834.  Where  a  retail  dealer  in  books  and  stationery  gave  a  mortgage  of  his  entire  stock 
in  trade,  and  was  permitted  to  hold  possession  and  carry  on  business  as  before,  the  transac* 
tion  is  void  in  law  as  against  his  assignee  in  bankruptcy,  though  there  was  no  express  pro- 
vision in  the  mortgage  that  the  mortgagor  should  remain  in  possession  and  dispose  of  the 
property.    In  re  Manly,  2  Bond,  261,  265. 

§  1835.  In  Indiana,  a  mortgage  upon  a  stock  of  merchandise,  which  contains  a  stipulation 
that  the  mortgagor  may  sell  and  dispose  of  the  property,  but  contains  no  covenant  that  the 
mortgagor  shall  apply  the  proceeds  of  sales  of  the  mortgaged  stock  to  the  payment  of  the 
mortgage  debt,  or  the  debt  of  any  other  creditor,  is  void  upon  its  face  as  against  other  cred- 
itors of  the  mortgagor,    In  re  Burrows,*  7  Biss.,  526. 

§  1836.  Under  the  statute  of  frauds  of  Indiana,  a  mortgage  of  a  stock  of  goods,  which 
permits  the  mortgagor  to  remain  in  possession  and  dispose  of  the  goods  in  the  usual  course 
of  trade,  is  fraudulent  at  law  and  void.    Robinson  v.  Elliott,  22  Wall.,  518. 

§  1887.  Under  the  laws  of  New  York,  a  chattel  mortgage  is  void  when  there  is  a  contem- 
poraneous agreement  that  the  mortgagor  shall  retain  possession  and  make  sales  from  time  to 
time  and  receive  the  proceeds  for  his  own  use.    In  re  Cantrell,  6  Ben.,  482. 

§  1888.  In  Kansas. —  A  mortgage  of  a  stock  of  goods  executed,  but  not  recorded,  is  void, 
if  the  mortgagor  remains  in  possession  and  continues  to  sell  the  floods  with  the  assent  of  the 
mortgagee.    Bank  of  Leavenworth  v.  Hunt,  11  Wall.,  391. 

§  1839.  In  Wisconsin,  although  a  mortgage  of  a  retail  stock  of  goods,  which  the  mortgagor 
is  allowed  to  sell  from  day  to  day,  is  void  as  to  creditors,  the  creditors  cannot  question  the 
validity  of  the  mortgage,  unless  there  is  a  deficiency  of  assets,  so  that  they  are  prejudiced  by 
the  mortgagee's  claim.     Bo  wen  v.  Clark,  1  Biss.,  128,  130. 

g  1810.  In  Wisconsin,  a  mortgage  on  a  stock  of  goods  bought  and  kept  for  sale,  which  the 
mortgagor  habitually  sold  from  time  to  time,  is  void  as  to  the  whole  stock.  In  re  Elahley, 
2  Biss.,  887. 

§  1841.  Proof  of  the  fact  that  the  mortgagor  is  authorized  to  sell  is  made  by  producing  the 
mortgage,  if  the  authority  to  sell  be  inserted  in  that ;  but,  if  it  is  not,  it  may  be  proved  by 
evidence  cUiwide,    Ibid, 

§  1842.  A  mortgage  on  a  stock  of  goods  and  fixtures  may  be  valid  as  to  the  fixtures,  though 
invalid  as  to  the  goods.    Jhid, 

§  1843.  Mortgage  with  power  of  sale  in  mortgagor  not  Toid.^  A  provision  in  a  mortgage 
duly  recorded,  that  the  mortgagor  may  remain  in  possession,  with  power  to  use  and  dispose  of 
the  property,  is  not  against  the  policy  of  the  law,  and  does  not  make  it  fraudulent  as  to  other 
creditors.     Mitchell  v,  Winslow,  2  Story,  630,  647. 

§  1844.  A  mortgage  of  chattels,  which  permits  the  mortgagor  to  retain  possession  and  deal 
with  the  property  as  owner,  is  not  void  upon  its  face.  The  question  of  fraud  under  such  a 
mortgage  is  one  of  fact  to  be  determined  by  the  jury.     Brett  v.  Carter,  2  Low.,  458. 

§  1845.  A  clause  in  a  chattel  mortgage  which  constituted  the  mortgagor  tlie  agent  of  the 
mortgagee  to  dispose  of  the  mortgaged  goods  and  account  for  their  proceeds,  with  no  right  or 
power  to  sell  for  his  own  use,  does  not  render  the  mortgage  fraudulent  on  its  face.  Hawkins 
r.  Hastings  Bank,  1  Dill.,  453,  463;  S.  C,  2  N.  B.  R.,  337. 

g  1846.  A  chattel  mortgage  is  not  invalidated  by  the  mere  fact  that  the  mortgagee  permits 
the  mortgagor  to  sell  and  dispose  of  the  mortgaged  chattels  as  his  own,  this  being  a  matter 
affecting  the  mortgagee  only,  who  is  not  bound  to  apply  the  proceeds  of  the  incumbered  prop- 
erty to  the  secured  debt.    Barron  v,  Morris,*  14  N.  B.  R.,  371. 

VII.  Rights  as  Between  the  Parties. 

g  1847.  Mortgagor  considered  the  owner.— Until  actual  foreclosure  or  sale,  the  mort- 
gagor is  in  equity  considered  as  the  owner  of  the  property ;  and  in  case  the  property  consist 
of  corporate  stock,  the  mortgagor  has  the  right  to  vote  upon  it,  and  may  compel  the  mort- 
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gagee,  in  case  the  stock  has  been  transferred  to  his  name,  to  give  him  power  of  attorney  to 
vote  upon  the  stock.    Vowell  v,  Thompson,*  3  Cr.  C.  C,  430. 

§  1848.  The  possession  of  the  mortgagor  is  not  adverse,  but  under  the  mortgagee,  and 
the  former  cannot  remove  or  conceal  the  property  and  plead  conversion  and  adverse  posses- 
sion against  the  latter.  Union  Bank  of  Louisiana  v,  Stafford,*  12  How.,  321.  Affirmed  in 
New  Orleans  Canal  &  Banking  Co.  v,  Stafford,*  13  How.,  343. 

g  1849.  Mortgaged  property  is  subject  to  forfeitnre  under  the  revenue  laws  of  the  United 
States ;  but  a  bona  fide  mortgagee  of  distilled  spirits  will  be  protected  in  his  mortgage,  al- 
though the  legal  title  of  the  spirits  mortgaged  remains  in  the  distiller.  United  States  v.  373 
Pipes  of  Spirits,  5  Saw.,  421,  425. 

§  1850.  If  the  mortgagor  confuses  the  mortgaged  goods  with  his  own,  without  the  con- 
sent of  the  mortgagee,  the  latter  may  take  all  the  goods.  He  is  not  compelled  to  suffer  from 
the  mortgagor's  wrongful  act  Merchants'  National  Bank  of  St.  Paul  v.  McLaughlin,  1  McC, 
258  (§§  1702-1706). 

§  1851.  The  assignment  of  a  note  secured  by  a  mortgage  is  in  equity  an  assignment  of  the 
mortgage.    EUett  v.  Butt,  1  Woods,  214  (§§  1736-38). 

§;  1852.  Principal  debtor  entitled  to  surety's  mortgage.— If  a  mortgage  is  given  by  a 
principal  debtor  to  secure  his  indorsee  or  other  surety,  and  both  become  insolvent,  the  holders 
of  the  notes  or  other  debts  for  which  the  surety  is  bound  have  an  equity  to  require  the  prop- 
erty to  be  applied  to  the  discharge  of  their  debts  specifically.  Ex  parte  Morris,  2  Low.,  434, 
425. 

§  1858.  Mortgaged  goods  attached. —  In  Michigan  mortgaged  goods  in  the  possession  of  the 
mortgagor  may  be  attached  or  levied  upon ;  but  the  officer  must  surrender  them  to  the  mort- 
gagee on  demand,  after  his  inventory  and  appraisement  have  been  completed,  unless  the  cred- 
itor disputes  the  validity  of  the  mortgage.  Replevin  may  be  maintained  by  the  mortgagee 
against  the  officer  if  he  refuses  to  deliver  the  property  to  him  upon  demand.  Wood  t;. 
Weimar,  14  Otto,  786  (§§  1710-16). 

§  1854.  Where,  after  replevin  by  the  mortgagee,  payments  are  made  on  the  mortgage  debt, 
he  cannot  enforce  his  lieu  beyond  the  amount  due  when  judgment  was  rendered.    Ibid. 

§  1855.  The  statute  of  limitations,  pleaded  in  favor  of  possession  by  a  mortgagor,  does  not 
run  till  demand  made  upon  him  and  refusal  to  return  the  property.  Almy  v.  Wilbur,* 
2  Woodb.  &  M.,  871. 

§  1856.  Mortgagee  in  possession  accountable  for  use.—  A  mortgagee  of  slaves  in  posses- 
sion of  them  is  bound  to  use  reasonable  diligence  in  keeping  them  engaged  in  useful  employ- 
ments, so  as  to  obtain  a  reasonable  compensation  for  their  labor.  It  is  not  a  sufficient  excuse 
for  him  to  say  that  he  managed  them  as  they  had  been  managed  by  the  owner.  Bennett  v. 
Butterworth,  13  How.,  867. 

g  1857.  Mortgagee's  rights  after  forfeiture.— The  title  of  a  mortgagee  of  a  chattel  is  abso- 
lute after  condition  broken*  If  he  takes  possession  and  does  not  sell,  the  debt  is  satisfied  to 
the  value  of  the  chattel  when  so  seized.    In  re  Haake,  2  Saw.,  239. 

g  1858.  If  the  property  be  of  a  perishable  nature,  like  a  ship«  the  mortgagee  has  no  right  to 
retain  it  for  an  indefinite  period  after  condition  broken,  and,  when  the  property  has  diminished 
in  vahie  by  use  or  age,  sell  it,  and  demand  of  the  mortgagor  payment  of  the  deficiency.     Ibid. 

§  1850.  The  mortgagee  has  an  absolute  right  of  possession  of  the  mortgi^ed  property  upon 
the  mortgagor's  default.  Merchants'  Nat.  Bank  of  St.  Paul  v.  McLaughlin,  1  McC,  258 
(§§  1702-1705). 

§  1860.  A  mortgage  being  void  as  to  creditors  because  it  was  not  filed  in  the  county  of  the 
mortgagor's  residence  as  required  by  statute,  no  title  to  the  property  passes  to  the  mortgagee 
by  reason  or  failure  of  the  mortgagor  to  comply  with  the  terms  of  the  mortgage,  so  as  to  cut 
off  any  right  creditors  might  otherwise  have  to  contest  the  mortgage.  Piatt  v.  Stewart, 
18  Blatch.,  481,  498. 

VIIL  Mortgages  of  Shipb. 

[See  Maritxiib  Law.] 

§  1861.  At  oommon  law  a  bill  of  sale  of  a  ship  by  way  of  mortgage  is  good  as  against 
creditors,  although  it  be  made  while  the  vessel  is  lying  in  port,  and  possession  be  not  taken 
by  the  purchaser,  if,  by  the  terms  of  the  agreement  of  the  parties,  the  mortgagor  is  to  have 
the  conduct  and  management  of  the  voyage  on  which  the  ship  is  then  destined.  D'Wolf  v. 
Harris,  4  Mason,  515. 

g  1862.  The  statute  of  the  United  States  relating  to  the  recording  of  mortgages  of 
vessels  excludes  all  state  legislation  upon  the  subject  Such  a  mortgage  should  be  recorded 
in  the  office  of  the  collector  of  the  port  which  is  the  home  port  of  the  vessel,  and  not  the 
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port  of  last  registry  or  enrollment,  when  not  such  home  port  White's  Bank  v.  Smith,  7 
WaD.,  646, 

g  1S68.  Pnrehaser  without  notice.—  If  the  owner  of  a  vessel,  after  having  given  a  bill  of 
sale  in  the  nature  of  a  mortgage,  be  allowed  to  remain  in  possession  and  act  as  absolute  owner 
without  any  change  of  her  register,  and  he  afterwards  sells  or  mortgages  the  vessel  to  one 
who  has  no  notice  of  the  mortgage,  the  lien  of  the  latter  will  be  preferred  to  the  mortgage. 
The  Romp,  Olc,  196;  Sloop  Mary,  1  Paine,  671. 

§  1864.  A  bill  of  sale  of  a  vessel,  absolute  on  its  face,  may  be  sl:own  by  parol  evidence  to 
be  only  a  mortgage.     Morgan  v,  Shinn,  15  Wall.,  105. 

§  1865.  Liens  for  supplies  furnished  to  vessels  at  their  home  port  may,  by  statute,  be 
given  priority  to  mortgage  liens.     The  minor's,  2  Flip.,  888,  417. 

§  1866.  A  lien  for  supplies  or  repairs  upon  a  vessel,  while  in  the  hands  of  the  mortgagor, 
may  be  enforced  after  the  mortgagee  has  taken  possession  under  a  proceeding  in  rem.  The 
Granite  State,  1  Spr.,  277,  278. 

§  1867,  A  mortgage  of  a  vessel,  duly  recorded,  has  precedence  of  a  lien  founded  upon  a  statute 
not  strictly  of  a  maritime  character.    Pratt  v.  Reed,  19  How.,  859. 

g  1868.  Mortgagee's  liability  for  supplies.—  A  mortgagee  of  a  vessel  not  in  possession  is 
not  liable  to  contribute  for  supplies  or  repairs.  He  does  not  appoint  the  master  or  the  ship*s 
agents,  and  he  is  not  bound  by  their  acts,  nor  does  it  make  any  difference  though  the  vessel 
bo  registered  in  his  name.     Morgan  v.  Shinn,  15  Wall,  105, 110. 

§  1869.  Not  a  bottomry  bond.—  A  mortgage  on  a  vessel  for  money  lent,  which  stipulates 
that  the  lender  does  not  take  upon  himself  the  marine  risks  usual  in  cases  of  bottomry  and 
hypothecation,  is  not  a  bottomry  bond,  and  the  admiralty  has  no  jurisdiction  to  enforce  it. 
Brig  Atlantic,  Newb.,  514,  515. 

§  1870.  Bemedj  In  admiralty. —  Although  a  mortgagee  of  a  ship  cannot  maintain  an  action 
in  admiralty  to  enforce  it,  yet  the  court,  by  the  force  of  its  jurisdiction  over  a  maritime  lien 
upon  the  same  property,  may  convert  this  into  money  and  may  satisfy  the  mortgage  out  of 
the  proceeds  of  the  ship  in  court.  The  Ship  Panama,  Olc,  848,  855 ;  Leiand  v.  Ship  Medora,  2 
Woodb.  &  M.,  92. 

§  1871.  If  a  mortgaged  vessel  be  sold  under  proceedings  in  admiralty  and  the  proceeds  be 
brought  into  court,  a  mortgagee  may  apply  by  petition  for  the  payment  of  his  claim  out  of 
the  proceeds.    Schuchardt  v,  Babbidge,  19  How.,  289. 

IX.  Payment  and  DiscnARGE. 

§  1873.  A  chattel  mortgage  which  has  been  superseded  by  an  agreement  with  a  surety 
and  assigned  to  the  surety  is  of  no  validity  in  his  hands  unless  it  be  as  an  indemnity  against 
his  principal,  and  does  not  exonerate  him  from  liability  on  the  agreement.  Harper  v,  Neff,* 
6  McL..  890. 

§  1878.  Where  a  mortgagee  has  taken  notes  for  interest  due  on  the  mortgage,  and  these 
are  secured  by  a  mortgage  of  other  property,  the  interest  will  be  considered  as  paid  as  against 
attaching  creditors  of  the  mortgagor.    Wood  v.  Weimar,  14  Otto,  788  ($i§  1710-16). 

§1874.  Under  the  law  of  Louisiana  a  foreclosure  sale  of  the  property  under  exeention, 
on  a  credit,  neither  satisfies  the  judgment  nor  novates  the  debt.  Union  Bauk  of  Louisiana 
V,  Stafford,*  12  How.,  327;  affirmed  in  New  Orleans  Canal  &  Banking  Co.  v.  Stafford,*  13 
How.,  843. 

§  1875.  Mortgage  enforced  though  debt  barred.— Though  a  debt  secured  by  mortgage  be 
barred  by  limitation,  a  suit  as  to  the  property  is  not  so  barred.  The  debt  is  protected  by  the 
mortgaged  property  and  is  not  barred  until  suit  for  the  same  is  also  barred.  Almy  v,  Wilbur,* 
2  Woodb.  &M.,  871. 

X,  Foreclosure  in  Equity  and  Sales  under  Powers. 
Summary  — -  Measure  of  damages  against  mortgagor  for  refusal  to  surrender  property,  g  1876. 

§  1876.  The  measure  of  damages  for  the  refusal  of  the  mortgagor  to  surrender  the  property 
upon  a  decree  to  that  effect,  in  a  suit  in  equity  to  foreclose  a  mortgage,  is  the  value  of  the 
property  at  the  time  of  the  failure  to  obey  the  decree.    Fowler  v,  Merrill,  §§  1877-1880. 

[Notes.— See  §§  1881-1884.] 


§1877.  CONVEYANCES  — CHATTEL  MORTGAGES. 

FOWLEE  r.  MERRILL. 
(11  Howard,  875-897.     1850.) 

Opinion  by  Mr.  Justice  Woodbury. 

Statement  of  Faci^. —  This  was  an  appeal  from  a  decree  of  the  circuit  court 
of  the  United  States  for  the  district  of  Arkansas.  The  decree  was  in  favor  of 
Merrill,  on  a  bill  in  chancery  to  foreclose  a  mortgage  of  certain  negroes, 
described  therein,  and  executed  to  him  November  25,  1837,  to  secure  him  for 
indorsing  two  notes  made  in  April  and  June,  1837,  the  first  payable  in  one  year 
and  the  other  in  two  years,  for  $12,578.42  in  the  aggregate.  These  notes  ran 
to  F.  L.  Dawson  or  order,  and  were  by  him  indorsed  to  the  plaintiff,  Merrill, 
and  by  him  to  the  Planters'  Bank  for  Dawson,  who  obtained  the  money 
thereon  for  himself.  This  mortgage  was  recorded  December  29,  1837.  The 
notes  not  being  taken  up  by  Dawson,  Merrill  was  compelled  to  pay  their 
amount  and  interest  on  the  4:th  of  March,  1842.  The  bill  then  proceeded  to 
aver  that  the  defendants  below,  viz.,  James  L.  Dawson,  James  Smith,  William 
Daw^son,  and  others,  had  since  got  possession  of  these  negroes,  some  of  one 
portion  of  them  and  some  of  another.  And  that,  although  they  were  bought 
with  full  notice  of  Merrill's  prior  rights  to  them  under  the  above  mortgage,  yet 
the  respondents  all  refuse  to  deliver  them  to  him,  or  pay  their  value  and  hire 
towards  the  discharge  of  the  mortgage.  Whereupon  he  prayed  that  each  of 
them  be  required  to  deliver  up  the  negroes  in  his  possession,  and  account  for 
their  hire,  or  to  pay  their  value.  The  court  below  decided  that  $18,934  be  paid 
to  Merrill  by  the  respondents,  excepting  Mrs.  Bayler,  and  on  failure  to  do  it, 
that  the  redemption  of  them  be  barred,  and  other  proceedings  had,  so  as  event- 
ually to  restore  the  slaves  or  their  value  to  the  mortgagee.  Several  objections 
to  this  decree  and  other  rulings  below  were  made,  which  will  be  considered  in 
the  order  in  which  they  were  presented. 

§  1877.  The  judge  of  a^prohaie  court  in  Mississippi  is  a  judge  of  a  county 
court  in  the  sense  of  the  act  of  congress.     1  Stats,  at  LargCy  88, 

Some  of  the  depositions  which  were  offered  to  prove  important  facts  had 
been  taken  before  "a  judge  of  the  probate  court"  in  Mississippi,  when  the  act 
of  congress  allows  it  in  such  cases  before  "  a  judge  of  a  county  court."  1  Stats, 
at  Large,  88,  89. 

But  we  think,  for  such  a  purpose,  a  judge  of  probate  is  usually  very  compe- 
tent, and  is  a  county  judge  within  the  description  of  the  law.  In  Mississippi, 
where  these  depositions  were  taken,  a  probate  court  is  organized  for  each 
county,  and  is  a  court  of  record,  having  a  seal.  Hutch.  Dig.,  719,  721.  Under 
these  circumstances,  were  the  competency  of  a  probate  judge  more  doubtful, 
the  objection  is  waived  by  the  depositions  having  been  taken  over  again  in 
substance  before  the  mayor  of  Natchez.  The  other  objections  to  the  deposi- 
tions are  in  part  overruled  by  the  cases  of  Bell  v.  Morrison,  1  Pet.,  356,  and 
Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.,  617.  On  the  rest  of  them  not  so  settled, 
we  are  satisfied  with  the  views  expressed  below,  without  going  into  further 
details. 

The  next  exception  for  our  consideration  is,  that  the  time  of  the  execution  of 
the  mortgage  is  not  shown,  and  hence  that  it  may  have  been  after  the  rights  of 
the  respondents  commenced.  But  it  must  be  presumed  to  have  been  executed 
at  its  date  till  the  contrary  is  shown ;  and  its  date  was  long  before.  Besides 
this,  it  was  acknowledged  probably  the  same  day,  being  certified  as  done  the 
24th  of  November,  1837.     And  though  this  was  done  out  of  the  state,  yet  if 
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not  good  for  some  purposes,  it  tends  to  establish  the  true  time  of  executing  the 
mortgage.  It  must  also  have  been  executed  before  recorded,  and  that  was 
December  29th  of  the  same  year,  and  long  before  the  sale  in  October,  1841, 
under  which  the  respondents  claim.  The  objection  that  the  handwriting  of  the 
record  is  Dawson's  does  not  impair  this  fact,  or  the  legality  of  the  record  as  a 
record,  it  having  doubtless  been  allowed  by  the  register,  and  being  in  the 
appropriate  place  in  the  book  of  records. 

It  is  next  insisted  that,  as  the  negroes  were  left  in  the  possession  of  Dawson 
after  the  mortgage,  and  were  seized  and  sold  to  the  respondents  in  October, 
1841,  to  pay  a  debt  due  from  Dawson  to  the  Commercial  Bank  of  Vicksburg, 
and  as  the  respondents  were  innocent  purchasers,  and  without  notice  of  the 
mortgage,  the  latter  was  consequently  void.  This  is  the  substance  of  several 
of  the  answers.  Kow,  whether  a  sale  or  mortgage,  without  changing  the  pos- 
session of  the  property,  is  in  most  cases  only  prima  facie  evidence  of  fraud,  or  is 
per  86  fraud,  whether  in  England  6r  in  some  of  the  states,  or  in  Arkansas,  where' 
this  mortgage  and  the  sale  took  place,  may  not  be  fully  settled  in  some  of 
them,  though  it  is  clear  enough  in  others.  See  cases  cited  in  2  Kent's  Com., 
406-412.  So,  whether  a  sound  distinction  may  not  exist  at  times  between  a 
mortgage  and  a  sale,  need  not  be  examined,  though  it  is  more  customary  in  all 
mortgages  for  the  mortgagor  honestly  to  retain  the  possession  than  to  pass  it 
to  the  mortgagee.  United  States  v.  Hooe,  3  Cranch,  88;  Haven  v.  Low,  2 
N.  H.,  15.  See  1  Smith's  Lead.  Cas.,  48,  note;  Brooks  v.  Marbury,  11  Wheat., 
82,  83;  Bank  of  Georgia  v.  Higginbottom,  9  Pet.,  60;  Hankins  v.  Ingolls,  4 
Blackf.,  35.  And  in  conditional  sales,  especially  on  a  condition  precedent  bona 
fide^  the  vendor,  it  is  usually  considered,  ought  not  to  part  with  the  possession 
till  the  condition  is  fulfilled.  See  in  9  Johns.,  337,  340;  2  Wend.,  599.  See 
most  of  the  cases  collected  in  2  Kent's  Com.,  406. 

§  1878.  If  a  mortgage  has  been  recorded  before  the  law  paseed  which  required 
such  papers  to  be  recorded^  it  id  sufficient 

But  it  is  unnecessary  to  decide  any  of  these  points  here,  as,  in  order  to  pre- 
vent any  injury  or  fraud  by  the  possession  not  being  changed,  a  record  of  the 
mortgage  is  in  most  of  the  states  required,  and  was  made  here  within  four  or 
five  weeks  of  the  date  of  the  mortgage,  whereas  the  seizure  and  sale  of  the 
negroes  to  the  respondents  did  not  take  place  till  nearly  four  years  after.  Yet 
it  is  urged  in  answer  to  this,  that  the  statute  of  Arkansas,  making  a  mortgage, 
acknowledged  and  recorded,  good,  without  any  change  of  possession  of  the 
articles,  did  not  take  effect  till  March  11,  1839,  over  a  year  after  this  record. 
Such  a  registry,  however,  still  tended  to  give  publicity  and  notice  of  the  mort- 
gage, and  to  prevent  as  well  as  repel  fraud,  and  it  would,  under  the  statute  of 
frauds  in  Arkansas,  make  the  sale  valid,  if  bonafde  and  for  good  consideration, 
unless  against  subsequent  purchasers  without  notice.  R.  S.,  ch.  65,  sec.  7,  p.  415. 
There  is  no  sufficient  proof  here  of  actual  fraud,  or  mcUafides^  or  want  of  a 
full  and  valuable  consideration.  And  hence  the  objection  is  reduced  to  the 
mere  question  of  the  want  of  notice  in  the  respondents.  In  relation  to  that 
fact,  beside  what  has  already  been  stated,  evidence  was  offered  to  show  that 
the  existence  of  the  mortgage  was  known  and  talked  of  in  the  neighborhood 
and  proclaimed  publicly  at  the  sale.  Indeed,  some  of  the  evidence  goes  so  far 
as  to  state  that,  after  the  notice  of  the  mortgage  at  the  sale,  the  sheriff  pro- 
ceeded to  sell  only  the  equity  of  redemption,  or  to  sell  the  negroes  subject  to 
any  incumbrances.  His  own  deed  says  expressly,  "hereby  conveying  all  the 
right|  title,  estate,  interest,  claim  and  demand  of  the  said  James  L.  Dawson,  of, 
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in  and  to  the  same,  not  making  myself  hereby  responsible  for  the  title  of 
said  slaves,  but  only  conveying,  as  such  sheriff,  the  title  of  said  James  L. 
Dawson,  in  and  to  the  same." 

The  proof  likewise  brings  this  actual  notice  home  to  each  of  the  respondents 
before  the  purchase,  independent  of  the  public  record  of  the  mortgage  and  the 
public  declaration  forbidding  the  sale  at  the  time  on  the  ground  that  the  mort- 
gage existed  and  was  in  full  force.  According  to  some  cases  this  conduct  of 
theirs  under  such  circumstances  would  seem  more  fraudulent  than  any  by  Mer- 
rill. Le  Neve  v.  Le  Neve,  3  Atk.,  64:6;  1  Story,  Eq.,  395;  8  Wheat.,  449.  Be- 
side this,  the  answer  should  have  averred  the  want  of  notice,  not  only  before 
the  sale  but  before  the  payment  of  the  purchase  money.  Till  the  actual  pay- 
ment the  buyer  is  not  injured,  and  it  is  voluntary  to  go  on  or  not  when  informed 
that  the  title  is  in  another.  Wormley  v,  Wormley,  8  Wheat.,  449;  Harding- 
ham  V.  Nicholls,  3  Atk.,  304;  Jewett  v.  Palmer,  7  Johns.  Ch.,68.  See  Le  Neve 
V.  Le  Neve,  3  Atk.,  661. 

There  is  another  view  of  this  transaction,  which,  if  necessary  to  revert  to, 
would  probably  sustain  this  present  mortgage.  The  Arkansas  law  to  make  a 
mortgage  valid  if  recorded,  passed  February  20,  1838.  R.  S.,  p.  580.  This 
mortgage  was  on  record  then  and  since,  and  had  been  from  December,  1837, 
thus  covering  both  the  time  when  the  law  took  effect  and  when  the  respond- 
ents purchased.  It  was  also  acknowledged  then,  and  though  not  before  a 
magistrate  in  Arkansas,  yet  before  one  in  Mississippi ;  and  in  most  states  the 
acknowledgment  may  be  before  a  magistrate  out  of  the  state  as  well  as  in,  if 
he  is  authorized  to  take  acknowledgments  of  such  instruments.  Nothing  ap- 
pears in  the  record  here  against  his  power  to  do  this.  Some  complaint  is  next 
made  of  the  delay  by  Merrill  to  enforce  his  mortgage  against  Dawson.  Bat 
it  will  be  seen  on  examining  the  evidence  that  he  was  not  compelled  to  pay 
Dawson'S  notes  to  the  bank  till  March  4,  1842,  and  that  these  negroes  were 
sold  to  the  respondents  and  removed  some  months  before,  viz.,  October  11, 1 
1841,  so  that  no  delay  whatever  occurred  on  his  part  to  mislead  the  respond- 
ents. 

§  1879.  A  mortgage  of  slaves  covers  the  children  of  the  slaves  bom  while  the 
mortgage  is  in  force. 

It  was  next  objected  that  two  or  three  children,  born  since  the  mortgage, 
should  not  be  accounted  for,  and  one  woman,  who  is  supposed  to  have  died 
after  the  sale  and  before  this  bill  in  chancery.  But  it  seems  to  accord  with 
principle  that  the  increase  or  offspring  should  belong  to  the  owner  of  the 
mother  (2  BI.  Com.,  404;  Backhouse  v.  Jett,  1  Marsh.,  511);  and  the  evidence 
is  so  uncertain  whether  the  death  of  Eliza  occurred  after  this  bill  or  before 
that  the  doubt  must  operate  against  the  respondents,  whose  duty  it  was  to 
prove  satisfactorily  that  it  happened  before,  in  order  to  be  exonerated.  It  is 
argued  further  against  the  decree  that  the  respondents  were  made  to  account 
below  for  a  boy,  not  proved  clearly  to  have  been  born  of  one  of  the  mortgaged 
women.  But  there  seem  circumstances  in  the  case  from  which  it  might  be  in- 
ferred that  he  was  so  born.  He  was  brought  up  among  them,  he  was  under 
the  care  chiefly  of  one,  and  no  other  person  is  shown  to  have  been  his  parent. 
We  do  not  see  enough,  therefore,  to  justify  us  in  differing  from  the  judge  below 
on  this  point.  The  rules  adopted  in  the  circuit  court  for  fixing  the  value  to  be 
paid  for  the  negroes  are  also  objected  to,  but  seem  to  us  proper.     1  Marsh.,  500. 

§  1880.  The  rule  of  damages  when  mortgaged  property  is  not  given  up. 

The  mortgaged  property  is  given  up  or  taken  possession  of  by  the  mortgagee 
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usually  at  the  time  of  the  decree;  and  if  not  surrendered'  then,  its  value  at  that 
time,  instead  of  the  specific  property  mortgaged,  must  be  and  was  regarded  as 
the  rule  of  damages.  The  injury  is  in  not  giving  it  up  when  called  for  then, 
or  in  not  then  paying  the  mortgage,  and  not  in  receiving  it  some  years  before, 
and  not  paying  its  value  at  that  time.  This  is  not  trover  or  trespass  for  the 
taking  of  it  originally,  but  a  bill  in  chancery  to  foreclose  the  redemption  of  it 
by  a  decree,  and  hence  its  value  at  the  time  of  the  decree  is  the  test  of  what 
the  mortgagee  loses,  if  the  property  is  not  then  surrendered. 

There  is  another  exception  to  the  estimate  made  of  the  value  of  the  hire  of 
the  slaves.  Their  hire  or  use  was  charged  only  from  the  institution  of  this  bill 
in  chancery.  This  surely  does  not  go  back  too  far.  1  Marsh.,  515.  And  some 
analogies  would  carry  it  back  further,  and  in  a  case  like  this  charge  it  from  the 
period  of  their  going  into  the  possession  of  the  respondents.  But  they  object 
to  the  hire  allowed,  because  it  is  said  that  clothing,  medicine,  etc.,  during  this 
time  should  have  been  deducted.  1  Dana,  286 ;  3  J.  J.  Marsh.,  109.  We  en- 
tertain no  doubt,  however,  that  in  fact  the  hire  here  was  estimated  as  the  net 
rather  than  gross  hire,  and  all  proper  deduction  made.  It  is  only  $100  in  one 
case,  and  $70  in  others,  which  manifestly  might  not  equal  their  gross  earnings, 
while  nothing  is  charged  for  the  children.  Testimony,  too,  was  put  in  as  to 
the  proper  amount  for  hire,  and  the  judge  as  well  as  witnesses  belonging  to  the 
country,  and  being  acquainted  with  its  usages,  doubtless  made  all  suitable  de- 
ductions. There  is  no  evidence  whatever  to  the  contrary.  And  on  the  whole 
case,  we  think  the  judgment  below  should  be  affirmed. 

§  1881.  Sale  under  power,  when  Jndleial  proeeedingrs  reqaired.—  To  render  a  sale  under 
a  deed  of  trust  valid,  it  must  be  conducted  in  accordance  with  the  law  of  the  state  where  the 
property  is  situated.  If,  by  the  laws  of  that  state,  all  foreclosures  are  required  to  be  by  pro- 
ceedings in  court,  a  sale  under  the  power  without  judicial  proceedings  is  void,  and  the  pur- 
chaser is  accountable  for  the  property  delivered  to  him  under  such  sale  or  for  its  value ;  and 
the  trustee  is  also  liable.    Samuel  v,  Holladay,*  1  Woolw.,  400. 

§  1882.  Under  the  statute  of  Kansas  of  1859,  requiring  the  foreclosure  of  all  mortgages  to 
be  by  proceedings  in  court,  a  sale  by  a  trustee  under  a  power  in  a  deed  of  trust  of  personal  prop- 
erty was  without  authority  and  void.    Samuels  v,  HoUiday,  McCahon,  214,  217. 

g  1888.  Bights  of  third  persons  before  sale.— A  decree  foreclosing  a  chatt«?l  mortgage,  so 
long  as  the  property  has  not  been  seized  or  sold  under  it,  does  not  affect  the  rights  of  third 
persons  in  the  goods.    Catlin  v.  Currier,  1  Saw.,  7  (§§  1829-30). 

g  1884.  Where  there  are  two  fnnds  to  which  a  prior  lien  holder  can  resort,  while  a  sub- 
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CONVICTS. 
See  Chimbs. 


COPTKIGHT. 
See  Trade  Makes  and  Copybight, 


COKONERS. 

See  Officbbs. 
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AOCOUNT.    See  Mortgages,  20. 

ACCRETION, 

lot  conveyed  by  referenoe  to  plat  passes  all  additions  by,  subsequent  to  plat.    Cony., 

§294. 
doctrine  of,  described.    Cony.,  §  12S5. 

ACKNOWLEDGMENT.    See  Conveyances,  4;  Mortgages,  1. 

ADMIRALTY. 

as  to  mortgages  of  ships,  see  Chattel  Mortgages,  8. 

ADVERSE  POSSESSION. 

one  in  possession  under  deed  of  undivided  half,  has  not  the.    Cony.,  g  238. 
under  color  of  title,  extends  to  the  land  conveyed.    Conv.,  %  701. 
mortgagor  has  not  the,  against  mortgagee.    Conv.,  §  1848. 

AFTER-ACQUIRED  PROPERTY.    See  Chattel  Mortgages,  8;  Railroad  Mortgages,  4^ 

ALIEN. 

may  take  mortgage    Conv.,  §  420. 

ALTERATION.    See  Conveyances,  6,  t 

ALLUVION.    See  Accretion 

ANSWER. 

denials  of,  entitled  to  some  weight.    Conv.,  §  514. 

of  co-defendant,  not  evidence  against  defendant.    Conv.,  g  891. 

as  evidence.    Conv.,  g  1165. 

APPEALS  AND  WRITS  OF  ERROR. 

in  open  court,  requiring  no  citation;  parties  sufficiently  designated.    Conv.,  §  1529li 

1.  Review  in  Cases  Not  Tried  by  Juey. 

rulings  excepted  to  not  brought  up,  except  under  act  of  1865.    Conv.,  §  12^ 

2.  Final  Decree,  What. 

in  foreclosure,  finding  sum  due  and  directing  sale,  is  a.    Conv.,  §  1459. 

otherwise  when  neither  of  these  things  is  done.    Conv.,  §  1498. 
in  execution  of  a  prior  decree,  is  a.    Conv.,  %  1476. 

8.  Appeal  Bond. 

amount  of,  fixed.    Conv.,  g  1670. 

APPURTENANCES.    See  Conveyances,  7,  b. 

ARKANSAS. 

filing  deed  for  record  not  a  registry.    Conv.,  §  168. 

ASSIGNMENT. 

mortgage  not  a  negotiable  instrument,  so  as  to  give  federal  court  jurisdiction  by. 

Conv.,  §  40S. 
of  morl^ges,  see  Mortgages,  16. 
of  note,  operates  as  a,  of  a  collateral  chattel  mortgage.    Conv.,  §  1851. 

ASSUMPSIT. 

evidence  of  relation  of  debtor  and  creditor,  and  of  amount  due,  enough  to  support. 
Conv.,  §  499. 

ATTACHMENT. 

equity  of  redemption  subject  ta    Conv.,  g  064. 

ATTORNEY.    See  Power  of  Attorney. 

«  Prepared  by  A.  L.  Saxbobn,  Esq.,  of  Maaiaon,  Wtiioonrin. 
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AUCTIONEER. 

may  make  memorandum  of  sale  of  realty  for  both  parties.    Conv.,  §  1192. 
may  bid  for  bedeficiary  under  trust  deed.    Conv.,  g  1177* 

AUTHORITIES  REVIEWED. 

as  to  construction  of  statutes  of  limitation.    Conv.,  §  916. 

B. 

BANKRUPTCY. 

assignee  in,  rights  of.    Conv.,  §  544. 

indorser  for  maker  not  *'  under  a  liability  '^  for  a  guarantor.    Conv.,  g  648. 

nor  is  a  surety,  on  a  bond  not  yet  forfeited.    Cout.,  §  644. 
mortgage  made  to  give  preference,  valid  unless  intent  carried  out.    Conv.,  §  646« 
discharge  in,  does  not  anect  covenant  affecting  title  in  mortgage.    Conv.,  ^  063,  676- 

679. 
assignee  not  compelled  to  take  onerous  property,  like  an  eauity  of  redemption;  if  he 
does  not  take  it,  the  bankrupt  retains  it.    Conv.,  g  954. 
presumption  that  he  elected  not  to  take,  from  lapse  of  time.    Conv.,  g  955. 
if  assignee  be  made  a  party  in  foreclosure  he  will  be  bound  by  a  decree  by  default. 
Conv.,  g  1620. 

BANKS.    See  Natumal  Banks, 

BARGAIN  AND  SALE. 

operation  of  deed  of.    Conv.,  g  264. 

BILL  OF  EXCEPTIONS. 

must  show  that  exception  to  ruling  was  taken  at  the  time.    Conv.,  g  429. 

BILL  OF  REVIEW. 

filed  after  lapse  of  two  terms,  is  too  late.    Conv.,  g  160S. 
none  after  appeal    Conv.,  g  1668. 

BILL  TO  REDEEM. 

from  mortgage,  when  not  barred  by  time.    Conv.,  gg  504,  507. 

BHiLS  AND  NOTES. 

maker  may  set  up  his  equitable  title  to  note  obtained  from  an  assignor.    Conv.,  §  461. 

indorser  for  maker,  of  note  guarantied  by  A,  is  under  no  obligation  to  A.  Conv., 
g648. 

condition  to  pay  note  in  full  on  failure  to  pay  any  instalment,  valid.    Conv.,^  1125. 

note  for  past  due  interest,  when  a  payment.    Conv.,  g  1716. 

distributees  of  deceased  holder  may  transfer  equitable  title,  there  being  no  administra- 
tor.   Conv.,  g  1716. 

BONA  FIDE  PURCHASER.    See  Purchaser  for  Value. 

BONDS.    See  BaUroad  Mortgages,  6. 

c. 

CALIFORNIA. 

scroll  sufficient  for  seal  in.    Conv.,  g  8. 

distinction  between  trust  deed  and  mortgage  in.    Conv,,  gg  1109|  1110. 

CANCELLATION. 

of  deed,  when  ineffectual.    Conv.,  gg  76-79. 

CHANCERY  PRACTICE.    See  Equity  Practice. 

CHATTEL  MORTGAGES. 

1.  Nature  of,  in  General. 

must  convey  the  title.    Conv.,  gg  1682,  1687. 

when  the  title  is  only  to  pass  on  payment,  it  is  a  sale.    Conv.,  g  1686. 

bill  of  sale  with  lease  back  is  a  mortgage.    Conv.,  g  1685. 

as  security,  is  a  pledge  and  not  a  mortgage.    Conv.,  g  1790. 
equity  will  reform  instruments  to  conform  to  agreement.    Conv.,  %%  1688,  1684 

9.  Form  and  Execution. 
a*  The  parties, 

partners  assuming  to  be  a  corporation  may  authorize  an  agent  to  make  a  valid 

mortgage.    Conv.,  gg  1688,  1689-1696. 
by  partners,  to  secure  separate  debt  of  one,  is  valid.    Conv.,  g  1697. 
one  partner  may  execute,  on  firm  property,  to  secure  partnership  debt.    Conv., 
§1698. 
mortgage  may  be  signed  and  sealed  by  him  alone.    Conv.,  g  1699. 
a  mortgage  by  a  corporation  ultra  vires  is  a  fraud  on  its  creditors,  who  may  set  it 
aside.    Conv.,  g  1700. 
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CHATTEL  MORTGAGES,  Form  and  Execution  —  continued, 
b.  Description  of  the  property, 

of  a  specified  number  of  logs,  valid,  if  a  means  of  separation  is  designated.    Gonv., 

§§  1701,  1702,  i~        .  «* 

"  all  the  goods  and  merchandise  in  the  store  **  does  not  pass  fixtures.    Gonv.,  §  1706. 
sufBcient  to  pass  title.    Gonv.,  g  1707. 
of  stock  and  additions  thereto,  mortgagor  a  competent  witness  to  identify  them, 

as  between  first  and  second  mortgages.    Gonv.,  g  1708. 
what  sufficient,  of  future  property.    Gonv.,  §  1739 
c  The  debt  secured. 

specifying  amount  sufficient,  though  secured  by  seven  notes  not  specified ;  the  iden- 
tity may  be  shown  by  parol.    Gonv.,  Sg  1709,  1711. 
may  be  a  pre-existing  debt.    Gouv.,  §  1717. 

mortgage  for  ''all  past  due  indebtedness''  sufficiently  descriptive.    Gonv.,  §  1718. 
extension  of  time  on  notes  indorsed  by  mortgagor  is  sufficient  consideration  for  a 
mortgage.     Con  v.,  §1719. 
so  of  contingent  liability  of  indorser.    Gonv.,  §  1730. 
may  be  future  advances  if  bona  fide  made.    Gonv.,  §g  1731,  1723. 
all  made  before  liens  of  others  attach  are  secureo.    Gonv.,  g  1732. 
d.  Execution  and  delivery, 

no  seal  necessary,  in  Ohio.    Gonv.,  g  1724. 

dato  of  acknowledgment  serves  to  fix  date  of  execution  as  not  later  than  such  date. 
Gonv.,  §  1725. 

8.  Mortgages  op  Future  Personal  Property. 
A.  At  law. 

when  second  mortgage  does  not  protect  goods  subsequently  bought  with  proceeds 

of  goods  conveyed  by  first  mortgage.    Gonv.,  g§  1726,  1727. 
a  mortgage  does  not  pass  such  property.    Gonv.,  g  1728. 
mortgage  of  unfinished  locomotive  covers  additions  made  up  to  time  of  mortgagor's 

bankruptcy.     Gonv.,  g  1729. 
mortgage  of  slaves  covered  children  born  while  it  was  in  force.    Gonv.,  gg  1780, 

1870. 
such  property  does  not  pass  in  Wisconsin.    Gonv.,  gg  1781-1788. 

mortgagee  cannot,  by  taking  possession,  hold  it  against  assignee  in  bankruptcy 
of  mortgagor.    Gonv.,  g  1738. 
b.  Inequity. 

owner  of  land  may  mortgage  crop  before  it  is  raised.    Gonv.,  Sg  1784, 1786-88. 
are  good ;  but  such  property  must  be  definitely  designated ;  what  is  a  sufficient  de- 
scription.    Gonv.,  g  1789. 
of  future  additions  to  a  stock  of  goods,  valid.    Gonv.,  g  1740. 
of  future  machinery,  tools,  etc.,  good  against  mortgagor.    Gonv.,  g  1741. 
conveys  no  present  interest,  but  is  a  contract.    Gonv.,  gg  1741,  1743. 
mortgagee  of  such  property  preferred  to  general  creditors.    Gonv.,  gg  1748,  1750. 
in  Geurgia,  are  good  by  statute.    Gonv.,  gg  1772,  1782-88. 
4.  Recording,  Filing  and  Repiling. 

a.  Effect  of. 

need  not  be  filed,  as  against  mortgagor  or  his  assignee  in  bankruptcy.    Gonv., 
g§  1744,  1748, 1751,  1752,  1753-1761.  1763,  1767,  1778,  1770. 
though  not  recorded  before  bankruptcy.    Gonv.,  g  1762. 
otherwise  in  Indiana.     Gonv.<  g  1765. 
mortgagee  not  participating  in  fraud  of  mortgagor  to  keep  mortgage  from  record, 

is  not  bound  by  such  fraud.    Conv.,  gg  1745,  1740,  1750. 
failure  to  record  until  debtor  is  insolvent  does  not  affect  the  mortgage.    Gonv.. 
§5^1746,  1740,  1750. 
without  fraud  of  mortgagee,  mortgage  good  against  assignee  of  mortgagor. 
Gonv..  gg  1747,  1740, 1750. 
a  mortgage  of  fixtures  is  valid  as  a||^inst  assignee  of  mortgagor.    Gonv.,  g  1764. 

held  otherwise  in  seventh  circuit.    Gonv.,  g  1766. 
not  filed,  good  in  Iowa  against  attaching  creditor  with  notice.    Gonv.,  g  1805. 
necessity  of,  arises  solely  from  statutes.    Gonv.,  g  1808. 
recorded  before  statute  requiring  record  passed,  sufficient.    Gonv.,  g  1878. 

b.  Requisites  of  a  valid  record. 

when  law  requires  mortgages  of  realty  and  personalty  to  be  recorded  in  separate 

books,  a  mortgage  of  both  may  be  recorded  in  the  real  estate  book.    Gonv., 

gg  1605, 1793. 
Michigan  statute  concerning.    Gonv.,  g  1712. 
must  he  filed  in  county  where  mortgagor  lives,  in  New  York.    Gonv.,  6g  1768, 

1778-1781,1787-1789. 
by  partners,  must  be  recorded  in  town  where  each  resides,  in  New  York.    Gonv., 

gg  1769,  1770,  1778-1781.    See  gg  1787-1789. 
residence  depends  on  the  facts,  not  on  the  recitals  of  the  instrument.    Gonv., 

gg  1771,  1778-1781,  1787-1789. 
who  are  subsequent  purchasers  and  creditors.    Gonv.,  g  1784. 
mortgage  made  before  act  for  filing  passed,  and  then  filed,  is  notice.    Gonv.,  g  1785. 
of  property  in  two  states  filed  in  one  only,  is  there  valid.    Gonv.,  g  1786. 
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CHATTEL  MORTGAGES,  Recording,  Filino  and  REFtUNa  —  continued. 
c  WJiat  instruments  recordable, 

a  bill  of  sale  as  security  is  a  pledge,  and  need  not  be  recorded.     Conv.,  §  1790. 

80  of  an  agreement  conceniing  personalty.     Conv.,  §  179L 
conditional  sale  not  recordable.     Conv.,  §  1792. 

d.  Refiling. 

must  be  within  one  year  in  New  York,  to  be  valid  as  to  creditors.    Conv.,  g  1794. 
taking  possession  by  mortgagee  makes  refiling  unnecessary.    Conv.,  §  1795. 

e.  Law  of  place, 

removal  of  mortgagor  of  property  after  filing  has  no  effect  on  record.    Cony., 

§g  1797,  1798. 
deed  made  in  one  state  governed  by  laws  then  in  force  there.     Conv.,  g  1799, 
but  general  creditor's  lien  by  attachment  in  state  where  the  property  is  situated  is 

governed  by  the  local  law.     Conv.,  g§  1800,  1801. 

f.  Actual  notice, 

in  Virginia  a  mortgage  not  properly  witnessed  or  recorded  is  void,  even  as  to  cred- 
itor with  notice.      Conv.,  §  1754. 
so  in  Indiana.     Conv.,  g  1804. 
in  Iowa,  valid  as  to  attaching  creditor  with  notice.     Conv.,  g  1805. 
may  be  shown  by  facts  and  circumstances  putting  on  inquiry.    Conv.,  g  1802. 
purchaser  protected  only  to  extent  of  payments  made  before  notice.    Conv.,  §  1803. 

g.  Evidence  of  record, 

by  clerk's  certificate  of  registry  and  time  thereof.    Conv.,  §  1696. 

5.  Fraudulent  Mortgages. 

a.  Continued  possession  without  record. 

deed  with  power  of  sale  in  mortgagor,  valid  in  Georgia.    Conv.,  gg  1772,  1782-8S. 

mortgagor  may  reserve  the  right  to  remain  in  possession.    Conv..  g  1806. 

is  prima  facie  evidence  only  of  fraud,  explained  by  showing  bona  fides,    Conv., 

^  1807.  1812. 
possession  consistent  with  instrument  is  valid.    Conv.,  §§  1809,  1810. 
good  when  delivery  impossible.     Conv.,  g  1811. 
good  in  Illinois,  when.    Conv.,  §  1812. 
when  property  is  to  be  used  by  mortgagor  as  his  own,  this  avoids  the  mortgage. 

Conv.,  g^l816. 
is  fraudulent.    Conv.,  g  1838. 

b.  Frauds  under  statute  and  at  common  law, 

that  mortgage  conveys  more  than  enough  for  security,  not  fraudulent.    Conv., 

§  1818. 
subsequent  declarations  of  mortgagor  not  admissible  against  mortgagee.    Conv., 

§1814. 
construction  of  statute  providing  that  fraudulent  intent  is  a  question  of  fact. 

Conv.,  g  1815. 
void  in  part,  when  void  in  toto;  when  not.    Conv.,  gg  1816,  1818. 
C.  BVaudulent  preferences. 

mortgage  on  goods  to  secure  honest  debt,  valid  when.    Conv.,  §  1819. 
sale  of  goods  to  mortgagee  void;  but  the  mortgage  remains  valid.    Conv.,  §  1820. 
mortgage  to  correct  error  in  prior  mortgage  is  valid.    Conv.,  g  1821. 
d.  Mortgagor's  possession  after  default 
is  fraudulent  in  Illinois.    Conv.,  g  1822. 

taking  possession  by  mortgagee  inefl'ectual.    Conv.,  g  1823. 
in  Montana  the  mortgagee  must  take  possession  promptly.     Conv.,  §  1824. 
unexplained  delay  of  two  months  is  presumptive  fraud.    Conv.,  g  1825. 
question  of  diligence  in  such  case  a  mixed  question  of  law  and  fact.    Coav., 
g  1826. 
effect  in  Colorado.     Conv.,  g  1827. 
e..  Fraud  in  general, 

a  mortgage  ultra  vires  by  a  corporation  is  a  fraud  on  its  creditors,  who  may  set  it 
aside.     Conv..  g  1700. 

6.  Mortgages  of  Merchandise  with  Power  of  Sale  in  Mortgagor. 

though  void  as  to  goods,  may  be  good  as  to  fixtures.     Conv.,  g  1818. 
void,  in  Oregon,    Conv.,  gg  1828,  1829. 1830. 
are  fraudulent  and  void.    Conv.,  jig  1831-1842. 

held  otherwise.    Conv.,  gg  1843-1846. 
but  creditors  cannot  question  them,  unless  assets  are  deficient.    Conv.,  g  1839. 
mortgagor  may  act  as  agent  of  mortgagee  to  sell.    Conv.,  g  1845. 

7.  Rights  as  Between  the  Parties 

of  mortgagor;  considered  as  owner,  until  foreclosure  and  sale.    Conv.,  §§  1847,  1849. 
his  possession  is  not  adverse.    Conv.,  g  1848. 

principal  debtor  is  entitled  to  surety's  mortgage,  when.     Conv.,  g  1852. 
statute  does  not  run  on  his  possession  until  demand  on  him,  and  refusal  to  deliver. 

Conv.,  g  1855. 
the  property  is  subject  to  forfeiture  under  the  revenue  laws.     Conv.,  §  1849. 
mortgagee  in  possession  must  account  for  U3e.     Conv.,  g  1856. 
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CHATTEL  MORTGAGES.  Rights  as  Between  the  Parties  —  continued. 

of  mortgagee;  in  property  subject  to  forfeiture  under  revenue  law.    Con  v.,  §  1849. 
may  take  all  the  goods,  if  mortgagor  confuses  them.     Con  v.,  g  1850. 
the  goods  may  be  attached,  but  mXist  be  delivered  to  the  moitgagee  on  demand,  in 

Michigan.     Conv.,  §  1858. 
cannot  enforce  Hen  beyond  judgment  in  replevin  by  him.    Conv..  §  1854. 
title  absolute  after  condition  broken.    Conv.,  %%  1857,  1850. 

taking  possession  is  a  payment  according  to  value  of  property.    Id, 

rights  as  to  perishable  property.    Conv.,  §  1858. 

unless  mortgage  be  void  for  want  of  record  or  otherwise.    Conv.,  §  1860. 

8.  Mortgages  of  Ships. 

rights  of  mortgagee  after  default,  as  to  retention,  use  and  sale.    Conv..  §  1858. 
valid  at  common  law.  the  mortgagor  retaining  possession.     Conv.,  §  1861. 
federal  statute  as  to  recording,  excludes  all  state  legislation.    Conv.,  g  1863. 
purchaser  without  notice  of  unregistered  mortgage  is  preferred.    Conv.,  g  1868. 
bill  of  sale  absolute  on  face  may  be  shown  by  parol  to  be  a  mortgage.     Conv.,  g  1864. 
liens  for  supplies  may  be  given  priority  by  statute.    Conv.,  g  1865. 

and  enforced  after  mortgagee  takes  possession.     Conv..  g  1866. 
mortgage  has  precedence  of  lien  under  statute  not  strictly  maritime  in  its  character. 

Conv.^  g  1867. 
mortgagee  not  in  possession  not  liable  for  supplies  for  ship.    Conv.,  g  1868. 
are  not  oottomry  bonds.    Conv.,  g  1869. 
how  far  jurisdiction  exists  in  admiralty  to  enforce.     Conv.,  ^  1870. 

if  vessel  sold  and  proceeds  in  court,  mortgagee  may  apply  for  payment  therefrom. 
Conv..  g  1871. 

9.  Payment  and  Discharge. 

by  agreement,  in  hands  of  surety,  when.    Conv.,  g  1873. 

taking  notes  for  interest,  payment,  when.    Conv.,  g  1873. 

none  by  foreclosure  sale  on  execution  on  credit,  in  Louisiana.    Conv.,  g  1874. 

mortgage  may  be  enforced  though  debt  barred  by  statute.    Conv.,  g  1875. 

10.  Foreclosure  in  Equity  and  Sales  Under  Powers. 

decree  of   foreclosure,  before  sale,  does  not  affect  rights  of  third  persons.    Conv., 

gg  1880,  1883. 
the  measure  of  damaged  against  mortgagor  for  failure  to  surrender  the  property  after 

a  decree  to  that  effect  is  the  then  value  of  the  property.    Conv.,  gg  1876,  1877-80, 
sale  under  power  invalid,  if  local  law  require  proceedings  in  court,    Conv.,  g  1881. 

so  in  Kansas.    Conv.,  g  1882. 
marshaling  securities,  when  there  are  two  funds.     Conv.,  gg  1702*1705, 1884. 

11.  Rights  of  Mortgagee,  in  Qenerau 

when  his  right  of  possession  accrues.    Conv.,  g  1703. 

after  replevin  by  him,  and  payments  on  debt,  for  what  he  may  enforce  his  lien.    Conv., 

§1715. 
may  bring  replevin,  in  Michigan,  against  levying  officer.    Conv.,  g  1710. 

12.  Assignment  of. 

of  note  is,  of  mortgage,  in  equity.    Conv.,  g  1851. 

CLOUD  ON  TITLE. 

what  is  not  a.    Conv.,  g  1604. 

COLORADO. 

chattel  mortgage  not  recorded  is  valid  against  mortgagor.    Conv.,  g  1751. 
chattel  moitgagor  may  remain  in  possession  after  default    Conv.,  g  1827. 

COLOR  OF  TITLE. 

deed  not  sufficiently  describing  land  does  not  extend  the  possession  beyond  the  pedis 
possessio,    Conv.,  g  299. 

CONDITIONAL  LIMITATION. 

circumstances  which  make  an  estate  on.    Conv.,  g  669. 

CONDITIONS.    See  Conveyance$,  7,  d. 

CONFISCATION. 

of  land  mortgaged,  does  not  defeat  mortgage,  so  long  as  debt  remains.    Conv.,  g  935. 

CONFLICT  OF  LAWS. 

one  state  cannot  prescribe  mode  of  conveyance  of  land  in  another.    Conv.,  gg  80,  82. 
as  to  usury,  see  Mortgages,  12. 

title  to  real  property  exclusively  subject  to  the  lex  rei  aitce.     Conv.,  §  801. 
contracts  are  made  with  reference  to  place  of  performance.    Conv.,  g  803« 

CONFUSION  OF  GOODS. 

innocent  party  not  to  suffer  thereby.    Conv.,  g  1705. 
by  mortgagor,  mortgagee  may  take  all.    Couv.,  g  1850. 
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CONNECTICUT. 

a  mortgage  to  secure  future  liabilities,  not  fully  described,  iuYalid.    Conv.,  §  5liL 
foreclosure  barred  after  fifteen  years.    Conv.,  §  802. 

CONSIDERATION.    See  Conveyances,  1,  c. 

contingent  liability  is  a  valuable.    Conv.,  gg  1719.  1730. 
inadequate,  see  Conveyances,  6,  d ;  Railroad  Mortgages,  15,  16. 

CONSTITUTIONAL  LAW.    See  Regidation  of  Commerce. 

legislature  raa^  remedy  defective  acknowledgments.    Conv.,  §  87. 
may  make  valid  prior  void  grants.    Conv..  §.^  241-244. 
provision  as  to  expressing  subject  of  law  in  title,  see  Statutes. 

CONSTRUCTIVE  FRAUD. 

financial  corporate  agents  may  buy  up  its  liabilities,  but  are  bound  to  the  utmost  good 
faith.    Conv.,  §  1848. 

CONSTRUCTION  AND  INTERPRETATION.    See  ContracU;  Conveyances,  7;  Mortgages, 

85;  Railroad  Mortgages,  1,  2. 
of  deeds,  see  Conveyances,  7. 
two  writings  in  respect  to  same  subject-matter,  made  at  same  time,  are  construed 

together.    Conv.,  §  946. 

CONTEMPT. 

not,  to  foreclose  in  federal,  while  bill  pending  in  state  court.    Conv.,  §  1412. 

CONTRACTS. 

courts  cannot  make,  for  the  parties.    Conv.,  g  1126. 
effect  of  civil  war  on  enforcement  of.    Conv.,  gg  1185-1139. 

Construction  by  the  Parties. 

will  be  followed,  when.    Conv.,  g  1244. 

CONVEYANCES.    See  Chattel  Mortgages;  Dedication;  Mortgages;  Railroad  Mortgages. 
1.  Form  and  Execution. 
a.  In  general. 

a  deed  is  necessary;  parol  waiver  or  acts  in  pais  are  ineffectual.    Conv.,  §§  75-79. 
parts  which  do  not  vitiate  may  be  rejected  as  surplusage.    Conv.,  §  1698. 

b*  Parties,    Seepos^  6,  c 

grantee  need  not  bo  named,  but  may  be  otherwise  designated,    Conv.,  §  14. 
to  ''legatees  of  A.  B.,"  sufficient.    Conv.,  ft  15. 

so  to  "  P.  H.  &  Son,"  a  partnership.     Conv.,  §  18. 
deed  to  a  non-existing  person  conveys  nothing.    Conv.,  §  17. 
identity  of  grantee  to  be  established  by  evidence.    Conv. ,  g  18. 
deed  to  deceased  person  conveys  nothing  to  his  heirs,  except  in  North  Carolina. 
Conv.,  §§  19,  20. 

C  Consideration. 

deed  under  decree,  latter  referred  to  only  to  show  consideration.    Conv.,  g  25. 

grantor  estopped  to  deiiv.    Conv..  §  194. 

unnecessary  to  prove  where  one  acknowledged.    Conv.,  g  195. 

past  or  executed,  sufficient.    Conv.,  g  198. 

not  a  fraud  to  recite  a  nominal,  less  than  the  real.    Conv.,  g  197. 

purchaser  of  two  lots  must  pay  for  both,  before  he  can  compel  conveyance  of  one. 

Conv.,  g  19«. 
pre-existing  debt  a  good.    Conv.,  g  199. 

d.  Subscription. 

grantor  may  adopt  signature  affixed  by  another.    Conv.,  g  10. 
how,  by  corporation.    Conv.,  g  11. 
by  town.    Conv.,  g  12. 

e.  Seal 

essential ;  but  use  presumed  from  language  of  deed.    Conv.,  g  1. 

so  presumed,  especially  when  deed  lost.    Conv.,  g  2. 
scroll  sufficient  in  California.     Conv..  g  8. 
of  corporation,  is  prima  facie  evidence  of  power  to  execute.    Cony.,  §  4. 

deed  not  under,  not  deed  of  company.    Conv.,  g  5. 

t»  Witnesses. 

not  required  at  common  law.    Conv.,  g  6. 

when  essential.     Conv.,  g  7. 

in  New  York,  grantor  need  not  request  subscription  of.     Conv,,  g  8. 

attestation  no  part  of  execution,  in  Oregon.    Conv.,  g  9. 

g.  Stamp. 

deed  with,  valid,  though  deed  to  grantor  not  stamped.    Conv.,  g  18. 

h.  Deeds  by  husband  aivd  wife. 

as  to  acknowledgments,  see  post,  4,  f, 

interest  of  wife  does  not  pass,  or  her  dower,  without  operative  words.    Conv., 
gg  278,  279. 
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CONVEYANCES,  Form  and  Execution,  Deeds  by  htuiband  and  wife --contimied. 

receipt  of  purchase  money  by  her,  after  becoming  sole,  inoperative.    Cony.,  g  280. 

deed  by  deserted  wife  inoperative.    Conv.,  §  281. 

husband  need  not  join  in  wife*8  deed,  in  Texas.    Cony.,  g  282. 

relinquishment  of  dower,  how  accomplished.    Cony.,  §§283-286. 

2.  Deeds  Undeu  a  Decree  ob  Power. 

a.  Deeds  under  decrees, 

are  valid  without  proof  of  the  decree.    Conv.,  §§  21,  22,  28,  24,  81. 

without  reference  to  the  decree,  if  a  consideration  expressed.    Conv.,  §  25. 
the  decree  is  in  lieu  of  a  consideration.    Id, 
execution  may  be  in  the  name  of  either  the  guardian  or  the  ward  by  the  guardian. 

Conv.,  §8  26,  27. 
recital  of  decree  is  surplusage.    Conv.,  §  28. 
decree  operates  as  a  conveyance  in  Ohio.    Conv.,  §  29. 
statute  making  decree  operate  as  a  conveyance  does  not  apply  to  foreign  decree. 

Conv.,  §  30. 
statute  as  to  execution  of  deeds  in  other  states  does  not  apply  ta    Conv.,  §  130. 

b«  Deeds  under  powers, 

power  must  be  under  seaL    Conv.,  g  38. 

principal  may  show  want  of  authority.    Conv.,  g  84. 

power  of  attorney  essential  to.    Conv.,  §  85. 

must  be  executed  in  principars  name.    Conv.,  g  86. 

otherwise  under  Mexico-Spanish  law.    Conv.,  §  87. 

and  of  deed  by  governor,  under  statute.    Conv.,  g  88. 

8.  Delivert  and  Acceptance. 
a*  In  general 

need  not  be  actually  handed'over,  but  must  be  intended  to  take  effect;  mere  mak- 
ing and  record  not  enough.    Conv.,  ^  89,  42,  47,  51,  62,  54,  56. 
nothing  passes  until  delivery.    Conv.,  g§  40,  48. 
to  A.  for  B.  is  good.    Conv.,  g  48. 
mortgage  for  just  debt,  when  good  without  delivery.    Conv.,  g  49. 

b.  In  escrow. 

effectual  only  when  condition  performed.    Conv.,  g§  40,  48. 
when  condition  performed,  delivery  does  not  relate  back,  when.    Conv.,  §  48. 
taking  back  deed  by  gprantor  from  depositary  does  not  defeat  the  title.    Conv.,  g  49. 
grantee  need  not  be  privy  to.    Conv.,  g  72. 

e.  Presumption  of  delivery, 

from  possession  of  deed.    Conv.,  g§  48,  57,  60,  61,  62,  68. 
registration  by  grantor  probably  makes  a.    Conv..  §§  55,  65,  66. 

repelled  by  showing  non-assent  to  grantee.    Conv.,  g  55. 
from  circumstances.    Conv.,  g  59. 

circumstances  repelling  presumption  from  possession  of  deed.    Conv.,  g  61. 
to  have  been  on  day  of  date.    Conv.,  g  74. 

d«  Instances  of  delivery, 

deed  from  father  to  son,  without  a  passing  over.    Conv.,  g§  47-o0,  51. 

grantee  making  a  reconveyance  to  grantor  shows  a.    Conv.,  g  53. 

by  intention  and  corresponding  acts.    Conv.,  p  47,  48,  58. 

recording  by  grantor  is  not,  except  pnmo/acte.    Conv.,  §^  55,  64-^. 

to  stranger  or  register  for  grantee*s  use,  effect  of.    Conv.,  ^  70. 

delivery  back  to  grantor  to  record  does  not  affect  prior  delivery.    Conv.,  §  68. 

e.  Acceptance, 

is  essential.    Conv.,  g  67. 

presumed  from  beneficial  nature  of  conveyance.    Conv.,  gg  40,  68,  69. 

if  a  consideration  is  to  be  paid,  acceptance  is  to  be  shown.    Conv.,  g  70. 
t.  Surrender  and  cancellation, 

taking  back  deed  in  escrow  by  grantor,  ineffectual.    Conv.,  g  49. 

does  not  revest  title.    Conv.,  gg  75-79. 

4.  Acknowledgment.    See  Mortgages^  1. 
a.  In  general, 

involuntary  or  under  duress,  is  void.    Conv.,  S§  81,  88. 
defective,  may  be  subsequently  remedied  by  the  legislature.    Conv.,  g  87. 
necessity  and  validity  oC  in  various  states.    Conv.,  gg  88-128. 
and  deed,  may  be  construed  together.    Conv.,  g  126. 
seal  of  court  on,  valid,  though  impressed  on  paper.    Conv.,  gg  127,  128. 
certified  copy  should  show  that  seal  of  notary  was  such.    Conv.,  g  129. 
'  act  providing  that  acknowledgments  before  clerks  in  other  states  should  i)e  valid, 
is  prospective  only.    Conv.,  g  187. 
certificate  of,  not  conclusive.    Conv.,  g  188. 

statutes  as  to  execution  in  other  states  do  not  apply  to  deeds  under  decrees.    Conv., 
§189. 
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CONVEYANCES,  Acknowledomknt  —  continued. 
b.  Necessity  of, 

whether  affects  validity,  or  only  constructive  notice.    Conv.,  ^  84,  85^ 

does  not  affect  validity  in  Indiana.     Con  v.,  §  94. 

how,  in  Minnesota.     Con  v.,  §  104. 

deeds  of  married  women.    Conv.,  §§  88-128. 

C  Suhatantial  compliance  with  statute  enough, 
form  not  essential.     Conv.,  §  124. 

substantial  requirements  must  be  complied  with.    Conv.,  §  135. 
deed  may  be  resorted  to  to  show  substantial  compliance.    Conv.,  §  130. 

d.  Acknowledging  officers, 

by  notary  public  interested  as  a  beneficiary  of  the  trust,  is  valid.    Conv.,  §§  80,  88. 
need  not  contain  statement  of  official  character  of.    Conv.,  g  180. 

official  character  supplied  by  parol.    Conv.,  ^181. 
authority  of  must  be  shown,  when.     Conv.,  §§  133,  133. 
certificate  is  jprima  facie  evidence  of  official  character  of.    Conv.,  §  184. 
an  alderman  is  a  magistrate,  in  Maine.     Conv.,  g  135. 
justice  of  the  peace  cannot  act  without  his  state.    Conv.,  g  186. 

e.  Amendment  of, 

possible  before  recording  but  not  afterwards.    Conv.,  §  86. 

f.  By  married  women. 

statute  must  be  strictly  pursued ;  separate  examination  necessary.  Conv.,  §g  140-143. 
must  appear  that  she  understood  her  act ;  may  be  examined  through  interpreter. 

Conv..  tig  140,  144. 
presumption  that  she  is  of  age;  reacknowledgment  after  husband*s  death.    Conv.» 

§§  145-147. 

5,  Reqistration  and  Notice.    See  Mortgages,  10, 11. 
a.  In  general.    See  names  of  the  several  states. 

•*  purchaser,"  in  record  acts,  means  purchaser  of  legal  title.     Conv.,  §  159L 

registry  of  copy  of  deed  has  no  effect.    Conv.,  g  15tJ. 

what  is  a  sufficient  recording  in  a  book.    Conv.,  g  157. 

when  county  divided,  deed  of  land  in  new  county,  made  before  division,  must  be 

there  recorded.     Conv.,  §  160. 
filing  for  record  held  not  registry,  in  Arkansas.    Conv.,  §  168. 

otherwise  in  Illinois ;  failure  of  officer  does  not  affect  grantee.    Conv.,  §g  169- 
171. 
purchasers  at  judicial  sales  protected.    Conv.,  g  173. 

but  not  purchasers  of  the  "right,  title  and  interest  "of  the  grantor.    Conv.. 
§176. 
judgment  creditors  are  *'  purchasers^  in  Minnesota.    Conv.,  §  180. 

b#  Necessity  of  .registration, 

unnecessary  to  validity  of  deed  at  common  law.    Conv.,  §§  148,  149,  150, 

C  What  instruments  may  he  recorded, 

record  of  deed  not  acknowledged  is  ineffectual.    Conv.,  g  151. 

record  of  paper  not  required  to  be  recorded  is  void.    Conv.,  gg  153,  154. 

a.  JEfffect  of  recording, 

fives  priority  of  title,  when,    Conv.,  §  155. 
oes  not  relate  back  to  record  of  prior  contract  to  convey.    Conv.,  g  168. 
record  of  deed  in  one  state  of  land  in  another,  invalid.    Conv.,  g  183. 

e.  Notice  by  record, 

recital  in  deed  not  a  part  of  the  chain  of  title  is  ineffectual.    Conv.,  g  165. 
effect  of  misdescription  in  deed  operating  as  notice.    Conv.,  g  333. 

f.  Actual  notice, 

of  prior  unrecorded  deed,  binds  purchaser,    Conv.,  g  161. 
so  to  attaching  creditor;  impliea  notice  enough.    Conv.,  §g  162-164. 
reading  recital  in  deed  not  operating  as  constructive  notice,  is.    Conv.,  §  166. 
open  and  visible  possession  under  unrecorded  deed  good.    Conv.,  g§  167,  180. 

6.  Validity  and  Operation. 
9u  In  general, 

deed  made  as  a  compromise  and  to  quiet  title,  not  set  aside,  when.    Conv.,  §g  192, 

193. 
effect  of  a  failure  of  consideration.    Conv.,  §  304. 

effect  of  deed  by  tenant  in  common,  of  particular  part  of  the  land,    Conv.,  g  307. 
deed  made  to  confer  federal  jurisdiction,  void  for  that  purpose,  but  passes  title. 

Conv.,  §  331. 
deed  invalid  as  a  conveyance  may  be  good  as  a  contract.    Conv,,  g  384. 
void  grants  may  be  made  valid  by  statute.    Conv.,  gg  341-344, 
statement  in  deed  as  to  annuity,  operates  how.    Conv.,  g  355. 

b.  Time  of  taking  effect, 

deed  made  before  issuance  of  patent  takes  effect  from  such  issuance.    Conv.,  g  288. 
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OONVEYANCES,  VALmmr  and  Ofeeation  —  contlnuecL 
C  Capacity  of  parties. 

deed  of  infant  is  voidable  onlv.    Con  v.,  §  205. 

how  ratified.    Con  v.,  §  2d6. 
weakness  of  mind,  from  age,  sickness,  etc.,  will  avoid  deed.    Con  v.,  §  209. 
one  in  posseseion  claiming  title  cannot  take  tax  deed.    Conv.,  §  230. 
effect  of  deed  to  alien.    Conv.,  §^  286,  287. 
corporation  presumed  capable  to  take.    Conv.,  §§  2B8,  289. 
may  take  in  other  states  by  comity.    Conv.,  §  289. 
question  of  capacity  concerns  only  the  state.    Conv.,  g  240. 
d«  Fraud  and  inadequate  consideration. 

not  a  fi'aud,  per  se,  to  recite  a  nominal,  and  not  the  real,  consideration.    Conv., 

§197. 
a  voluntary  deed  passes  the  title,  except  as  to  creditors.    Conv.,  §  218. 

so  of  fraudulent  deed ;  it  is  good  if  there  were  no  debts.    Conv.,  g  245. 
case  of  fraud  by  trustee,  in  a  release.    Conv.,  §  246. 

made  bona  fide^  are  valid  though  grantor  soon  becomes  bankrupt    Conv.,  §§  1780, 
1781. 
€•  Grantor  not  in  possession, 

deed  of  one  disseized  is  void.    Cqnv.,  §§  215-226. 

but  his  release  to  the  disseizor  is  good.    Conv.,  §  227. 
deed  before  grantor  has  obtained  title  by  pre-emption,  void.    Conv.,  §  229. 

f.  Alterations. 

presumed  to  have  been  made  before  execution ;  avoids  deed.    Conv.,  %%  210-212. 
erasure  not  shown  to  have  been  made  before  execution,  avoids  deed.    Conv.,  §  214. 

g.  Duress  and  undue  influence. 

avoid  deed.    Conv.,  §  208. 
h.  Constitutional  latv. 

prior  void  grants  may  be  made  valid  by  law.    Conv.,  §§  241^244. 

7,  CoNSTRtrcnoN. 
tL  In  general. 

of  deed  to  secure  support  of  grantor.    Conv.,  g  285^ 
taken  most  strongly  against  grantor.    Conv.,  g  247* 

but  the  intention  of  the  parties  controls.    Conv.,  §  248. 
uncertain  matter  construed  by  certain.    Conv.,  g  249. 
by  punctuation.    Conv.,  g  250.    • 
by  conduct  of  parties.    Conv.,  g  251. 

federal  courts  not  bound  by  interpretation  of  state  courts.    Conv.,  §  252. 
recitals  in  deeds  are  evidence  by  way  of  estoppel.    Conv.,  §g  258,  254. 
sheriff's  deeds  unconstrued  like  other  deeds.    Conv.,  g  290. 

b.  What  estate  passes. 

in  general;  it  is  the  office  of  the  habendum  to  define  the  estate.    Conv.,  g  256. 
whole  conveyance  looked  at.    C^nv.,  g  257. 
any  form  of  deed  sufficient,  if  intent  to  pass  estate  manifest.    Conv.,  gg  260, 

266,  270. 
of  wild  lands,  x>asses  constructive  seizin.    Conv.,  §  262. 
deed  of  trustee  passes  full  title ;  absolutely  if  bargainee  have  no  notice.    Conv., 

§275. 
the  rules  as  to  legal  and  equitable  estates  are  the  same.    Conv.,  g  276. 
deed  to  one  as  '*  trustee  "  passes  full  title.    Conv.,  g  348. 
instances;  reconveyance  by  grantee  having  no  power  to  convey.    Conv.,  g  258. 
by  bargain  and  sale;  operates  as  an  affirmance  of  the  estate  described.    Cbnv., 
g264. 
does  not  bind  after-acquired  estate.    Conv.,  g  267. 
by  release;  what  is  a  sufficient  interest  in  grantee  to  support  a,  to  him.    Conv., 
gg258,259.  *  *^*^     ^ 

operated  independent  of  the  statute  of  uses.    Conv.,  g  271. 
recital  of  lease  operates  by  estoppel.    Conv.,  g  272. 
grantee  in,  may  be  a  bona  fide  purchaser.    Conv.,  g  278. 
by  quitdaim;  passes  only  interest  of  grantor;  he  may  afterwards  acquire  valid 
title.    Conv.,  g  268. 
grantee  takes  land  subject  to  all  equities.    Conv.,  g  266. 

nor  is  he  a  5o7ia  floe  purchaser.    Conv. ,  g  266. 
does  not  include  land  previously  conveyed  by  grantor,  by  unrecorded  deed. 
Conv.,  g  270. 
appurtenances;  land  cannot  be  to  land,  nor  easement  to  easement.    Conv.,  gg  294, 
886. 
to  house  or  store,  what.    Conv.,  g  837. 
eascfnents;  cannot  be  appurtenant  to  each  other.    Conv.,  g  294. 

c.  What  land  passes;  description  and  boundaries, 

in  general;  may  pass  without  specific  description;  as  "banks,"  etc.    Conv.,  g  812. 
grant  of  island,  by  name,  passes  the  whole.    Conv.,  g  818. 
*'more  or  less,"  intended  to  cover  a  reasonable  exception  or  deficit.    Conv., 
g315. 
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CONVEYANCES,  Construction,  IVhat  land  passes;  description  and  boundaries— contiaued. 
in  general;  omission  of  one  course  immaterial,  when.    Con  v.,  §  816. 
repugnant  call  may  be  rejected.    Con  v.,  f;  818. 

latent  ambiguity  not  fatal,  if  the  intention  can  be  found.    Conv.,  §  819. 
misdescription,  not  fatal,  when.    Conv.,  g  320. 
incurable  uncertainty  avoids  deed.    Conv.,  g§  823,  824. 
boundaries  on  waters;  though  shifting,  they  control  like  other  monuments.    Cony., 
§§  204,  295,  296. 
deed  of  land  on  stream  takes  to  center.    Conv.,  §  800. 
bed  of  stream  may  be  conveyed  separately.    Conv.,  §  801. 
distances  on  large  river  go  by  meander  line,  and  not  in  a  straight  lina    Conv., 

§803. 
extrinsic  evidence  to  aid  description.    Conv.,  §  825. 
boundaries  shown  by  reputation.    Conv.,  §  826. 

but  it  must  be  general  and  traditionary.    Conv.,  gg  827,  328. 
description  may  be  by  reference  to  another  instrument.    Conv.,  §  829. 
intention  of  parties  controls.    Conv.,  §  381. 

clause  creating  lien  controls  as  to  amoimt  of  interest  conveyed.    Conv.,  §  552. 
courses^  etc.,  yield  to  monuments;  otherwise,  if  the  monuments  are  inconsistent 
with  the  sense  of  the  instrument.    Conv.,  ^  287,  290,  291. 
generally  monuments  control  both  courses  ana  distances.    Conv.,  g§  295,  296, 

297,  811,  817. 
if  there  are  no  monuments,  courses,  etc.,  control.    Conv.,  §  298. 
construction  bu  parties;  long  possession  on  each  side  of  fence,  conclusive  as  to 

boundary,  when.    Conv.,  g  307. 
by  reference  to  plat;  to  recorded  plat,  original,  unrecorded  plat  cannot  control. 
Conv.,  ^5$  288,  292,  298. 
is  conclusive  at  law,  though  plat  not  legally  recorded.    Conv.,  gi$  289,  298. 
accretions  to  lot  after  plat  made,  go  with  the  lots.    Conv.,  gg  292-294,  802. 
plan  referred  to  in  deed  considered  as  part  of.    Conv.,  g  804. 
call  for  plat  to  show  boundary,  other  evidence  admissible.     Conv.,  §§  805,  900. 
plat  may  be  defective,  and  not  entitled  to  record.    Conv.,  g  330. 
designation  of  quantity;  will  not  control  courses,  but  is  considered,  when  they  are 
doubtful    Conv.,  gg  309,.  811. 
rejected  in  favor  of  specific  metes  and  bounds.    Conv.,  gg  810,  814 
exceptions;  may  be  by  reference  to  a  former  deed.    Conv.,  gg  332,  835. 
an  exception  from  the  granting  clause  is  not  granted.    Conv.,  §  888. 
of  '*  squares,  conveyed  solid,"  etc.,  good.    Conv.,  §  834. 

d.  Conditions. 

for  reverter  if  grantee  sell  liquors  on  the  premises,  good.    Conv.,  gg  338,  841-S46. 
are  conditions  subsequent;  commencing  action  is  in  lieu  of  entry  and  demand. 

Conv.,  gg  339,  842. 
after  breach,  grantee  cannot  defend  on  the  ground  that  his  grantor  had  no  title. 
Conv..  S  84«. 
precedent  and  subsequent  defined.    Conv.,  g  347. 
recital  of  purpose  of  conveyance  held  not  a  condition.    Conv.,  §  848. 
deed  on  condition  of  permanently  locating  an  institute  complied  with  by  resolution 

locating  the  building  on  the  land.    Conv.,  g  349. 
trust  deed  for  creditors,  to  vest  on  their  assent,  held  on  condition  subsequent. 

Conv.,  g  425. 
mortgage  held  to  be  on  a  conditional  limitation.    Conv.,  gg  669-671. 
impossible  conditions  are  inoperative.    Conv.,  g  919. 

e.  Covenants, 

in  general;  making  covenants  '*as  trustee  *'  binds  him  personally.    Conv.,  g  858. 
contract  to  convey  by  general  warranty  satisfied  by  deed  not  having  the  five 

covenants.    Conv.,  g  854. 
of  ownership,  inures  by  way  of  estop^l.    Conv.,  g  355. 
against  the  acts  of  several  grantors,  includes  several  incumbrances.    Conv., 

g356. 
on  joint  covenant,  heir  of  one  covenantor  liable  in  specific  performance. 

Conv.,  g  857. 
scroll  for  seal  will  not  support  covenant,  but  only  assumpsit,  in  New  York. 

Conv.,  §  363. 
exception  of  United  States  in  covenant,  covenantor  not  estopped  to  claim  under 

subsequent  patentee.    Conv.,  $^  365. 
possession  or  right  of  possession  in  grantor  sufficient  to  carry  covenants  to 

assignee.    Conv.,  g  367. 
on  general  covenant  to  convey,  when  covenantor  in  default.    Conv.,  g  370. 
discharge  in  bankruptcy  does  not  affect.    Conv.,  gg  662,  676-679. 
of  warranty;  not  necessary  that  the  word  "  warrant  '*  be  used.    Conv.,  §  850. 
to  warrant  and  defend  lands;  effect  of.    Conv.,  g  852. 
carries  after-acquired  title.    Conv.,  g  675. 

m  Mississippi  the  words  ** grant,  bargain  and  sell"  amount  to.    Conv.,  §676. 
when  negotiable  note  assigned  by  deed  the  assignor  is  liable  simply  on  the  cov- 
enants.   Conv.,  g  1179. 


COK.]  INDEX  [Cou. 

CONVEYANCES,  Construction,  Covenants  —  continued. 

of  seizin;  not  necessary  to  satisfy  agreement  to  make  a  ''general  warranty  deed." 
am  v.,  §851. 
it  is  a  breach  that  grantee  caonot  get  possession  of  adverse  possessor.    Cony., 

§358. 
applies  to  present  seizin  and  title.    Con  v.,  §  359. 
eviction  unnecessary  to  support  action  for  breach.    Con  v.,  g  360. 
what  looked  into*  in  action  for  breach.    Con  v.,  §§  860,  361. 
against  incumbrances;  not  prospective.    Conv.,  §868. 
for  non-claim;  of  any  i)erBon  under  the  grantor,  not  an  estoppel  on  him.    Conv., 

§  869. 
for  quiet  enjoyfnent;  to  "give  peaceable  possession,"  not  a  covenant  for.    Conv., 

§  864.         ' 
implied;  form  of  action  on,  same  as  if  express.    Conv.,  g  372. 

none,  from  words  **  bargain,  sell  and  convey,'*  or  applying  to  expectant  inter- 
est.   Conv.,  §  371. 
running  with  the  land;  may  be  divided  into  as  many  parts  as  the  land  itself.    Conv. , 
§366. 

8.  Proof  of  Deeds.    See  Evidence, 

probate  by  witness  is  entitled  to  more  weight  than  proof  of  deceased  witness*  hand- 
writing.   Conv.,  S$  376. 
witness  may  be  compelled  to  attend  to  prove  deed.    Conv.,  g  377. 

CORPORATIONS.    See  National  Banks;  Railroad  Companies;  Railroad  Mortgages. 

1.  Powers  of. 

to  make  deed,  presumed  from  corporate  seal.    Conv.,  §4. 

deed  to,  not  having  power  to  take,  conveys  nothin;^.     Conv.,  g  17. 

presumed  capable  to  take  land ;  powers  by  county  ;  whether  individual  can  urge  want 

of  power.    Conv.,  §§  238-40,  844,  845. 
directors  may  meet  at  other  than  usual  offices.    Conv.,  §  642. 
mav  buy  at  sale  under  trust  deed  though  the  trustee  be  its  actuary.    Conv.,  §  1101. 
by  estoppel.    Conv. ,  §  1216. 
estopped  to  plead  that  a  mortgage  is  void,  when  sanctioned  by  a  stock  vote.    Conv., 

§  1445. 

2.  Conveyances  by. 

must  have  corporate  seal;  under  seal  of  president,  is  his  deed.    Conv.,  §g  5,  418. 
how  signed.    Conv.,  §  11. 

may  mortgage,  having  the  power  to  acquire,  hold  and  convey.  Conv.,  g^  409,  410, 417. 
mortgage  to  secure  president's  bond  for  money  used  for  corporate  purposes,  the  debt  is 
that  of  the  company.    Conv.,  gg  405,  411. 

8.  Relation  of  Stockholders  to  Corporation. 

stockholders  need  not  be  made  parties ;  certificates  to,  or  bearer,  in  lieu  of  stock,  not 

negotiable.    Conv.,  §§  1858,  l854. 
when  directors  refuse  to  defend  foreclosure,  stockholder  may  do  so.     Conv.,  §  1460. 
cannot  maintain  suit  for  proceeds  of  void  sale  of  corporate  property,  as  it  belongs  to 

the  corporation.    Conv.,  §  1486. 

4.  Relation  of  Officers  and  Stockholders. 

directors  are  trustees  of  stockholders.    Conv.,  g  646. 

director  obtaining  mortgage  to  himself  for  a  corporate  credit  is  a  trustee.    Conv., 
§  1215. 

5.  Relation  of  Officers  and  Creditors. 

former  are  trustees  of  latter.    Con;*.,  g  648. 

directors  not  allowed  to  prefer  themselves  to  other  creditors.    Conv.,  g  1240. 
6^  Relation  of  Creditors  and  Corporation. 

property  liable  for  debts ;  fund  from  sale  pf  stock  is  a  trust  fund  to  pay  debts.    Conv., 

^§  1848,  1840. 
after  discharge  of  mortgage  the  mortgaged  property  is  liable  for  debts.    Conv.,  g  1851. 
service  on  proper  officer  good,  though  he  withholds  it  from  the  company.    Conv., 

§  1502. 
a  chattel  mortgage  ultra  vires  is  a  fraud,  and  may  be  set  aside.    Conv.,  §  1700. 

7.  Transfer  of  Stock. 

is  an  executed  contract  of  sale,  when.    Conv.,  §  1 124. 

8.  Preferred  Stock. 

is  a  lien,  affecting  subsequent  mortgagee  having  notice.    Conv.,  §§  1355,  1564. 
may  be  a  lien  by  agreement.    Conv.,  §  1568. 

9.  Succession  of  Corporations. 

a  new  corporation  formed  bv  purchasers  in  foreclosure  of  mortgage  against  old,  not 
liable  for  debts  of  latter.    Conv.,  ^§  1629,  1681. 

COSTS. 

denied  in  equity  to  one  making  an  inequitable  defense.    Conv.,  g  549. 

COUPONS.    See  Railroad  Mortgages,  6. 

are  distinct  contracts,  bearing  interest  after  due.    Conv.,  §  800. 
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COVENANTS.    See  Conveyances,  7,  e, 

CREDITORS'  SUITS. 

one  or  more  of  a  class  may  sue  for  all.    Con  v..  §  1300. 

decree  in,  not  conclusive  of  a  debt.    Conv.,  g  1801. 

against  corporation,  stockholders  need  not  be  made  parties,  when.    Conv,,  g  1858. 

CROPS. 

subject  to  mortgage,  before  seed  sown.    Conv.,  g  481* 

D. 

DEBENTURES.    See  Railroad  Mortgages,  13. 

DECRER    See  Chattel  Mortgages,  10;  Mortgages,  29;  Railroad  Mortgages,  10. 
how  far  may  be  amended  at  subsequent  term.    Con  v.,  gg  1492,  1612,  1618. 
final,  see  Appeals  and  Writs  of  Error, 

DEDICATION. 

in  Illinois,  a  plat  not  legally  executed  operates  as,  of  an  easement  to  the  public.    Conv., 
g808. 

DEEDS. '  See  Conveyances, 

DEFICIENCY. 

judgment  for,  see  Mortgages,  81. 

DEFINITIONS. 

''purchaser,"  in  registry  acts,  means  of  legal  title.    Conv.,  g  152. 

"  more  or  less "  in  deed.    Conv.,  g  815. 

''creditor  "  in  Iowa  statute  as  to  condi^onal  sales.    Conv.,  g  1558. 

"servant  or  employee"  excludes  railroad  secretary.    Con  v.,  §§  1573,  1677. 

DELIVERY.    See  Conveyances,  3. 

DEMAND. 

bringing  of  suit,  a  sufficient.    Conv.,  g  998. 

DEMURRER. 

reasonable  presumptions  are  admitted  by.    Conv.,  g  956. 

DEPOSITIONS. 

probate  judges  may  take,  in  Mississippi,  as  "  judges  of  county  courts."    Conv.,  g  1877. 

DISCHARGE.    See  Chattel  Mortgages,  9 ,  Mortgages,  18. 

DISCOVERY. 

bill  of,  on  gpround  of  lost  deed^  should  have  affidavit  of  loss.    Conv.,  g  87b. 
but  answering  over  waives  defect.    Id, 

DISTRICT  OF  COLUMBIA. 

decree  in  personam  may  be  rendered  against  mortgagor  in.    Conv.,  g  1099. 

DOWER 

inchoate,  how  conveyed.    Conv.,  Sg  278-281,  288-286, 

mortgage  for  purchase  money  binds,  though  not  signed  by  wife.    Conv.,  g  598. 

attaches  to  estate  mortgaged,  and  subsequent  improvements.    Conv.,  g  594. 

DURESS. 

not^t  up  against  innocent  holder  of  mortgage.    Conv.,  gg  781,  788> 
avoVs  deeds.    Conv.,  g  208. 

EARNINGS. 

of  railroad,  how  found.    Conv.,  g  1269. 

EASEMENTS.    See  Conveyances,  7,  b. 

EJECTMENT. 

grantee  of  trustee  in  trust  deed  may  recover  in.    Conv.,  g  IIU* 

ELECTION. 

a  choice  of  securities  is  fin^l,  by  a  creditor.    Conv,,  g  1280. 

as  to  option  clauses  in  mortgages,  see  Mortgages,  7 ;  Railroad  Mortgages,  9,  10. 

EQUITABLE  MORTGAGES.    Bee  Mortgages,  4, 
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EQUITY  PRACnCR 

not  governed  by  state  laws,  or  derived  therefrom.    Conv.,  g  454^ 

no  evidence  outside  of  the  record  received  on  appeal,  except  in  admiralty  and  prize 

causes.    Ck>nv.,  §  4>10. 
if  exceptions  not  taken  before  master,  it  is  a  waiver.    Ck>nv.,  §  852. 
general  assignment  of  errors  in  master's  report  not  sufficient.    Con  v.,  g  862* 
effect  of  waiving  iinswer  under  oatli.    Conv.,  |$  9j^7. 

defendant  must  seek  affirmative  relief  br  cruss-biil,  not  by  answer.    Con  v.,  §  1026. 
relief  must  be  consistent  with  the  allegations  of  the  bill.    Conv.,  g  1169. 
interlocutory  orders  are  subject  to  modification.    Con  v.,  §  1268. 
objection  to  master's  report  is  incorrect  when  objector  did  not  render  the  master  proper 

assistance.    Con  v.,  §  1278. 
a  bill  to  ascertain  the  true  construction  of  a  decree  is  supplemental    Conv..  §  131 6. 
opposition  to  claim  of  one  creditor  inures  to  the  benefit  of  alL    Conv.,  §  ISil. 
waiver  of  objections  to  claim  has  no  effect  except  as  to  those  waiving.    Conv.,  g  1342. 
a  cross^biU  ffied  without  leave  not  considered  by  the  court.    Conv.,  §  1461. 

ESCROW.    See  Conveyances,  8. 

ESTATES  FOR  LIFE. 

i)owers  of  tenant  to  bind  reversioners  by  arrangement  of  insurance  on  the  property. 
Conv.,  §§  672-675. 

ESTOPPEL. 

a  county  having  contracted  to  convey  lands,  claiming  title,  estopped  to  claim  that  the 

land  was  taxable.    Conv.,  §  44. 
of  grantor,  to  deny  consideration.    Conv.,  §  194. 

but  tlie  real  consideration  may  always  be  shown.    Conv.,  §g  200-203.  ^ 

deed  not  purporting  to  convey  estate  does  not  operate  as.    Conv.,  g  283.  jA| 

by  recitals  in  deeds.    Conv.,  s«8  268,  264.  ^W  \ 

none  of  married  woman  by  conveying  her  property.    Conv.,  g  887.  ►'*^*V^'  w^ 

by  A.  to  claim  land  mortgaged  by  B.  upon  A.'8  representations  of  B.*8  title.     Conv., 

§891. 
of  mortgagor  to  deny  seizin.    Conv.,  g§  660,  678-676. 
personal  liability  not  necessary  to.    Conv.,  g  679. 
of  owner,  by  representing  that  mortgagor  owns  the  land.    Conv.,  g  686^ 
of  corporation,  to  claim  mortgage  void,  after  stock  vote  in  favor  of  it.    Conv.,  §  1216. 
see  Corporationsu 

EVIDENCE. 

from  recitals  in  deeds.    Conv.,  gg  253,  254. 

objection  to  admission  of,  on  one  ground,  other  objections  waived.    Conv.,  g  1714. 

1.  Documentary. 

copy  of  recorded  deed  admissible  without  original    Conv.,  g  87& 
deed  need  not  be  proved  by  subscribing  witness.    Conv.,  g  874. 
act  as  to  ancient  deeds  held  not  retrospective.    Conv.,  g  875. 
weight  of  evidence  by  probate  by  subscribing  witness.    Conv.,  g  876, 
parol  evidence  of  contents  of  lost  deed  must  be  clear.    Conv.,  g  879. 

2.  Parou 

admissible  to  show  that  consideration  of  mortgage  inured  to  mortgagor,  and  not  obligor 

whose  lK)nd  is  secured.    Conv.,  g  412. 
absolute  deed  may  be  shown  to  be  a  mortgage,  see  Mortgages,  6. 

8.  Admissions. 

of  mortgagor  and  mortgagee,  as  to  their  interest.    Conv.,  gg  818,  820. 
put  in  by  opposite  party,  may  be  used  by  either  side.    Conv.,  g  60. 

EXCEPTIONS.    See  Conveyances,  7,  c;  Equity, 

EXECUTIONS. 

equity  of  redemption  of  leasehold  cannot  be  sold  under,  in  Maryland.    Conv.,  g  682. 
in  lands,  subject  to.    Conv.,  g  964. 
not  subject,  issued  on  mortgage  debt*  at  common  law.    Conv.,  g  966i 

F. 

FEOFFMENT. 

'  deed  construed  to  operate  as  a.    Conv.,  gg  260,  261. 

FILING.    See  Chattel  Mortgages,  4. 

FIXTURES.    See  Mortgages,  9. 

rolling  stock,  see  Railroad  Mortgages,  5. 

mortgage  of,  valid  against  mortgagor's  assignee,  when.    Conv.,  g  1764. 

mortgage  of  goods  and,  void  as  to  goods  may  be  valid  as  to  fixtures.    Conv.,  g  1818. 

FORECLOSURE.    See  Chattel  Mortgages,  10;  Mortgages,  21-26;  Railroad  Mortgages,  10. 
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FORGERY. 

of  mortgage,  avoids  it  as  to  innocent  holder.     Conv.,  §g  408,  407,  408. 

FRAUD.    See  Chattel  Mortgages,  6 ;  Conveyances^  6,  d. 

intent  to  defraud  must  be  carried  out,  in  order  to  avoid  a  conveyance,  when.    Con  v., 

85  68a,  647. 
defense  of  collusive  agreement  to  foreclose  held  not  sustained.    Conv.,  g§  1402, 1472. 
in  foreclosure  sales,  see  Bailroad  Mortgages,  15. 

G. 

GEORGIA. 

a  mortga^  creates  only  a  lien  In.    Conv.,  g  805. 

construction  of  statute  defining  territory.    Conv.,  §  99S» 

chattel  mortgage  of  future  property  valid  in.  when.    Conv.,  g§  1772, 1782, 1788. 

GROWING  TIMBER 

passes  by  mortgage ;  rights  of  mortgagee  against  purchaser  of.    Conv.,  §§  426,  427-429. 

H. 

HOMESTEAD. 

effect  of  declaration  of,  on  rights  of  junior  mortgagee.    Conv.,  §  700. 

not  sold  at  forced  sale  in  Texas.    Conv.,  g  708. 

when  judgment  lien  superior  to  mortgage.    Conv.,  §  715. 

HUSBAND  AND  WIFE.    See  Marned  Women, 

poet-nuptial  contract  on  sufficient  consideration,  partly  executed,  good  in  equity. 

Conv.,  §  589. 
deeds  by,  see  Conveyances,  1,  h* 

I. 

ILLINOIS. 

necessity  and  validitv  of  acknowledgments  of  deeds  in.    Conv.,  §§  88-93. 

filing  deed  for  record  is  a  registry.    Conv.,  g§  169-171. 

statute  as  to  redemption  does  not  pi'event  allowing  of  commissions  on,  in  federal  court: 

Conv.,  §  805. 
strict  foreclosure  not  allowed  in.    Conv.,  g  1030. 
sales  on  foreclosure  made  in  inverse  order  of  alienation  by  mortgagor.    Conv.,  §  1070. 

redemption  from  such  sales.    Conv.,  g  1072. 
rolling  stock  subject  to  execution  in.    Conv.,  ^,^  1325,  1836. 
powers  of  judges  in  vacation.    Conv.,  g;^  18S2-1384. 
redemption  statute  does  not  apply  to  railroad  mortgages.    Conv.,  gg  1399-1892. 

nor  does  the  chattel  mortgage  law  apply.    Conv.,  g  1398. 
unrecorded  conditional  sale  is  valid  in.    Conv.,  g  1550. 
seller  remaining  in  possession,  effect  of.    Conv.,  g  1813. 
chattel  mortgagor  remaining  in  possession  after  default  is  fraudulent.    Conv.,  g  1823. 

INDIANA. 

acknowledgment  not  necessary  to  validity  of  deed  in.    Conv..  g  94. 
deed  not  acknowledged,  good  between  the  parties.    Conv.,  g  174. 
mortgagor  entitled  to  possession  in.     Conv.,  g^  658,  CG7,  668. 
foreclosure  by  scire  facias  in.    Conv. ,  g  978. 
judgment  for  deficiency  in,  on  foreclosure.    Conv,,  g  1103. 

chattel  mortgage  not  recorded  is  not  good  even  as  to  mortgagor's  assignee.    Conv., 
gg  1765,  1805. 
of  goods,  with  power  of  sale  in  mortgagor,  is  void.    Conv.,  g§  1835,  1836. 

INFANTS. 

deeds  of,  see  Conveyances,  6,  c 

INJUNCTIONS. 

temporary,  sometimes  granted  though  answer  denies  mistake  or  fraud.    Conv.,  g  1130. 
a  trust  fund,  proceeds  of  sale,  not  enjoined  to  answer  damages  unless  debtor  insolvent. 

Conv.,  gll64. 
lie  to  prevent  irreparable  wrong.    Conv.,  g  1210. 

INSURANCE.    See  Mortgages,  8. 

mortgagee  insuring  premises  is  entitled  to  insurance  money,  as  against  mortgagor. 

Conv..  gg  508,  576. 
powers  of  life  tenant  to  bind  reversioners  bv  arrangement  of.    Conv.,  gg  572-575. 
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INSUB  ANCE  ^  continued. 

powers  of  court  of  equity  to  apportion  between  life  tenant  and  reversioners.    Cony.» 

§  575. 
foreign  company  may  take  mortgage  to  secure  loan.    Conv.,  g  421. 

INTEREST. 

agreed  rate  runs  after  maturity  of  mortgage.    Conv.,  §g  850,  871-878. 

at  special  statutory  rate,  ordinary  legal  rate  due  after  maturity.    Con  v.,  §  879. 

option  to  make  all  due  on  default  to  pay,  see  Mortgages,  7. 

INTERUNEATION. 

in  deeds,  when  presumed  unauthorized ;  when  not    Con  v.,  §§  881,  889. 

INTERPRETATION.    See  Construction  and  Interpretation;  Conveyances,  7. 

IOWA. 

unrecorded  conditional  sale  valid  in.    Conv.,  §  1550. 

chattel  mortgage  unrecorded,  good  as  to  attaching  creditor.    Conv.,  §  1805. 


J. 


JOINT  TENANTa 

deed  by  one  passes  only  his  interest    Conv.,  g  1188. 

JUDGMENTS. 

in  state  court,  an  estoppel  to  action  for  same  cause  in  federal  court.    Conv.,  §  969. 
proceedings  in  bankruptcy  a  bar  to  foreclosure  in  state  court    Conv.,  g  970. 
for  deficiency,  see  Mortgages,  81.  • 

lien  of,  attaches  to  interest  of  vendor  in  land  contract.    Conv.,  §  159. 

JURISDICTION.    See  Railroad  Mortaaoes,  9. 

deed  made  to  confer  federal,  void  for  that  purpose.    Conv.,  §  281. 

court  first  obtaining,  retains  to  the  exclusion  of  others.    Conv.,  gg  969-972. 

federal  court  cannot  set  aside  sale  in  state  court  between  same  parties.    Conv.,  g  1078. 

federal  court  has,  of  suits  with  its  receiver.    Conv.,  g  1815. 

when  receiver  of  federal  court  may  take  property,  not  in  custody  of  state  court 

Conv.,  ^1B88. 
of  federal  circuit  courts.    Conv.,  g  144]S. 

on  removal  of  part;^  brought  in  by  publisation  in  state  court    Conv.,  g  1810. 
by  assignment;  assignee  of  mortgage,  apart  from  note,  cannot  sue  in  federal  court. 

Conv.,  g  408. 
that  some  parties  refusing  to  be  plaintiffs  are  made  defendants  does  not  affect    Conv., 

g  U43. 
of  party  answering,  though  no  replication  filed.    Conv.,  g  1811* 

K. 

KANSAa 

foreclosure  in.    Conv.,  g  974 

chattel  mortgage  not  recorded,  with  power  of  sale  in  mortgagor,  is  void.    Conv.,  g  1888. 

KENTUCKY. 

necessity  and  validity  of  acknowledgment  of  deeds  in.    Conv.,  gg  95-97. 
recorded  deed  pirecedes  prior  unrecorded  deed.    Conv.,  g  175. 

unless  former  passes  only  the  right  of  the  grantor.    Conv.,  g  176. 
unrecorded  deed  good  between  the  parties.    Conv.,  g  177. 

L. 

LACHEa    See  Mortaages,  21,  22;  Statute  of  Limitations. 

setting  aside  sales  in  foreclosure  under  railroad  mortgages.    Conv.,  gg  1880, 1889. 

LEASE  AND  RELEASE.    See  Conveyances,  7. 

purchaser  under,  may  be  a  bona  fide  purchaser.    Conv.,  gg  264,  278. 

LEASEa 

mortgagee  of  term  not  such  an  assignee  as  to  be  liable  on  covenants  of  lessee.    Conv., 

g727. 
not  subject  to  execution  in  Maryland.    Conv.,  g  682. 

LIEN. 

for  materials,  inferior  to  prior  mortgage.    Conv.,  g  992, 

priority.    Conv.,  §  994. 

statutory,  in  favor  of  towns,  etc.,  on  railways,  see  Railroad  Mortgages,  2. 

may  be  created  by  statute  or  contract;  equitable  liens.    Conv.,  gg  ltf24-1828. 

on  vessels,  see  Chattel  Mortgages^  8. 
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LIMITATIONS.    See  Statute  of  LimUations. 

LIVERY  OF  SEIZIN. 

deed  construed  to  operate  as  a  feoffment.    Gonv.,  §g  200,  261. 

LOUISIANA. 

notarial  act  as  to  immovables  void  without  registry.    Conv.,  §  178b 

registry  of  mortgages  in ;  effect  of.    Ck>nv.,  g§  599-602. 

sale  on  foreclosure  in.    Con  v.,  §§  976-979. 

fraudulent  purchaser  of  railroad  treated  as  trustee.    Conv.,  §§  164^16&4k 

foreclosure  sale  on  credit  does  not  bar  debt.    Conv.,  §  1874. 

M. 

MAINE. 

an  alderman  is  a  magistrate  in.    Conv.,  §  185. 

MARITIME  LAW. 

as  to  mortgages  of  ships,  see  Chattel  Mortgages,  8. 

MARRIED  WOMEN.    See  Dower;  Husband  and  Wife. 

necessity  of  acknowledgment  of  deeds  by.    Conv.,  gS  88-128. 
separate  acknowledgment  of  deeds  by.    Conv.,  §§  140-147. 
conveyance  of  interest  of,  or  dower,  see  Conveyances,  1,  h* 
not  estopped  by  deed  of  their  property.    Conv.,  §  887. 
may  execute  mortgage  for  husbaud's  debt.    Conv.,  ^  414,  416. 
*'      otherwise  in  Louisiana,  unless.    Conv.,  §  415. 
may  convey  separate  estate  for  husband's  debt.    Conv.,  §  1188. 

MARSHALING  SECURITIES. 

when  two  funds  are  available  to  one  creditor,  and  only  one  to  another.    Conv.,  §  1704. 
sale  of  one  of  two  parcels,  not  both  covered  by  same  debt    Conv.,  §  1082. 

MARYLAND. 

validity  of  acknowledgment  of  deeds  in.    Conv.,  g^  98,  99. 

equity  of  redemption  of  lease  not  subject  to  execution  in.    Conv.,  §  682. 

MASSACHUSETTS. 

statute  of  limitations  of,  considered.    Conv.,  g  951. 

chattel  mortgage  not  acknowledged,  recorded,  etc.,  good  between  the  parties.    Conv., 

g  1752. 

MERGER.    See  Mortgages,  17« 

MICHIGAN. 

validity  of  acknowledgment  of  deeds  in.    Conv.,  g§  100-103. 

record  of  mortgages  in.    Conv.,  g  603. 

chattel  mortgagee  may  maintain  replevin  against  officer  levying  against  mortgagor. 

Conv.,  §1710. 
law  as  to  filing  chattel  mortgages.    Conv.,  g  1 712. 

taking  possession  by  mortgagee  makes  refiling  unnecessary.    Conv.,  g  1795. 

MINNESOTA, 

deed  not  sufficiently  acknowledged  passiss  equitable  rights.    Conv.,  g  104. 

judgment  creditors  protected  as  bona  fide  purchasers  m.    Conv.,  g  179. 

but  possession  is  notice  to.    Conv.,  §180. 

deed  by  pre-emption  claimant  before  obtaining  title,  void.    Conv.,  g  229. 

married  woman  must  acknowledge  deed  separate  from  husband.    Conv.,  g  8$S. 

inserting  excessive  claim  for  attorneys*  fees  in  advertisement,  not  fataL    Conv.,  g  SM. 

foreclosure  barred  in  ten  years.    Conv.,  g  934. 

MISSISSIPPL 

mortgages  must  be  recorded.    Conv.,  g  604. 

'* grant,  bargain  and  sell"  amount  to  covenant  of  warranty  in.    Conv.,  g  676. 

chattel  mortgage  of  crop  not  raised,  invalid  by  statute.    Conv.,  gg  1734,  1735,  1786-^ 

judge  of  probate  is  a  "judge  of  a  county  court."    Conv.,  g  i877. 

MISSOURL 

deed  of  married  woman  must  be  acknowledged.    Conv.,  g  105. 
law  of,  on  judicial  sales  and  mesne  profits.    Conv.,  g  1074. 

the  legislature  may  release  railroad  debts  due  the  state,  but  not  the  liens  securing  them. 
Conv.,  g  1281. 

MISTAKE. 

surrender  of  memorandum  of  conditions,  by  one  believing  ho  has  no  right,  does  not 

destroy  the  right.    Conv.,  g  500. 
of  mortgagor  in  believing,  his  rights  destroyed,  prevents  running  of  limitation  against 
suit  to  redeem.    Conv.,  g  504. 
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MONTANA. 

chattel  mortgagor  remaining  in  possession  after  default  is  fraudulent,  when.    Conv., 
§§  1824^26. 

MORTGAGES.    See  Chattel  Mortgages;  Conveyances;   Estoppel;   Reforming  Instruments; 
Railroad  Mortgages. 
1.  Form  and  Requisites,  etc. 

parol  authority  sufflcieut  to  authorize  alteration  or  addition.    Conv.,  §  88o* 

out  there  can  be  none,  of  a  blank  instrument     Conv.,  §  886. 

a  conveyance,  to  be  void  on  paying  a  note,  is  a  mortgage.     Conv.,  §  llif7. 

in  blank,  executed  by  married  woman  before  filling  up,  void.    Conv.,  gg  8S3-8S8. 

distinction  between,  and  ti-ust  deed.    Conv.,  g  1167. 

interlineation,  when  presumed  unauthorised;  when  not.    Conv.,  ^'§  881,  889. 

may  be  reformed  b^  mserting  name  of  mortgagee,  when.    Conv.,  ^^  382,  80^892. 

a  mere  lien  as  to  third  persons;  a  conveyance  Between  the  parties.    Conv.,  g§  303-309. 

on  past  consideration,  valid.    Ck)nv.,  ^  486. 

operate  by  estoppel  on  after-acquired  interest.    Conv.,  gg  427,  488,  444 

when  other  rights  not  prejudiced.    Conv.,  S  444. 
trust  deed  may  be  executed  as  a  deed.    Conv.,  §  609. 
having  but  one  witness,  good  between  the  parties.     Conv.,  §  611. 
by  married  woman,  impeached  only  on  clear  proof.    Conv.,  §  614. 
acknowledgment,  see  Conveyances,  4. 

can  be  no  vtilid,  until  material  parts  of  mortgage  written.    Conv.,  gg  880,  884b 

by  married  woman,  in  Minnesota,  must  be  apart.    Conv.,  g  888. 

officer^s  certificate  not  conclusive,    Conv.,  gg  888,  615. 

notary  may  take,  though  interested  as  beneficiary.    Conv.,  g  618. 

9.  The  Parties. 

a.  Who  may  give  a  mortgage, 

forgery  of  wife*s  name  on  note  and  mortgage  for  the  benefit  of  her  husband's  firm, 

avoids  both,  even  as  to  innocent  holder.     Conv.,  ^g  403,  407,  408. 
a  corporation  mav  make  a  mortgage,  as  for  future  advances,  incidental  to  the  power 
to  take,  hold  and  convey  reiQ  estate.    Conv.,  gg  404,  409,  410,  417. 
must  be  under  its  seal.     Conv.,  g  418. 
executed  when  grantor  intoxicated,  voidable.    Conv.,  g  413. 
married  woman  may,  to  secure  husband's  debt.    Conv.,  g^  414,  416. 

otherwise  in  Louisiana,  unless  loan  represented  to  be  for  her  use.    Conv.,  g  415. 
power  to  sell  includes  power  to  mortgage,  when.    Conv.,  g  410. 

b.  Who  may  take  a  mortgage, 

aliens;  foreign  insurance  companies,  to  secure  loans.    Conv.,  gg  420,  421. 
national  bank,  though  prohibited  by  national  banking  act.    Conv.,  g  422. 
United  States  may  take  trust  deed  to  secure  debt.     Conv.,  g  423. 
to  two  persons,  makes  them  tenants  in  common.     Conv.,  g  424. 
deed  of  trust  for  creditors  to  which  they  were  to  assent,  held  on  condition  subse- 
quent.   Conv.,  g  425. 

8.  What  Mat  be  Mortoaoed. 

mortgage  of  land  covers  timber  growing,  which  may  be  followed  into  hands  of  pur* 

chaser  from  mortgagor.    Conv.,  gg  42d,  427-429. 
pre-emption  right.    Conv.,  g  430. 
crop,  before  seed  sown.     Conv.,  gg  431,  432,  485. 

4.  Equitable  Mortoaoes. 

arise  from  agreement  to  purchase  and  mortgage  land.    Conv.,  gg  433.  489. 

and  by  deposit  of  title  deeds,  accompanied  with  an  equity.    Conv.,  gg  434,  440, 447. 

must  De  intent  to  give  lieu.    Conv.,  g  445. 
agreement  for  a  mortgage  treated  as.    Conv.,  gg  441,  442,  443. 
by  deposit  of  title  papers,  held  not  to  extend  to  subsequent  advances.    Conv.,  g  446. 

6.  Absolute  Deed  and  Agreement  to  Recontey. 

at  law,  amount  to  a  mortgage,  though  grantee  may  sell.    Conv.,  gg  448,  458,  463. 
right  to  redeem  not  lo«t,  unless  given  up  deliberately,  for  an  adequate  consideration. 

Conv.,  gg  440,  455,  456. 
assignment  of  mortgage  as  security,  with  agreement  to  reassign,  not  a  mortgage,  but 
an  assignment  in  trust.    Conv.,  gg  452,  459,  460. 
must  be  a  defeasance  to  constitute  a  mortgage.    Conv.,  g  460. 
defeasance  must  be  between  same  parties  as  the  conveyance.     Conv.,  g  462. 
in  doubtful  cases,  treated  as  a  mortgage.     Conv.,  g  466. 
uJicn  an  absolute  sale;  valid,  if  intended  as  such.     Conv.,  gg  450,  457. 

deed  to  trustees,  to  be  recouveyed  if  purchase  money  repaid,  otherwise  to  be  con- 
veyed to  creditor,  held  absolute  after  default,    Conv.,  g  457. 
where  grantee  to  sell  at  profit,  pay  purchase  price  and  debt  of  grantor,  and  divide 

surplus,  held  absolute.    Conv.,  gg  451,  458. 
a  gift  cannot  be.     Conv.,  g  464. 
depends  on  intention  of  parties.    Conv.,  g  465. 
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6.  Parol  Evidence  to  Prove  Absolute  Deed  a  Mortoaoe. 

is  admissible  to  show  defeasance  omitted,  destroyed  or  dispensed  with  on  mutual  con- 
fidence.   Conv.,  §§  467,  478,  479,  4S4,  510,  517-519,  948. 
where  absolute  deed  intended  as  a  mortgage,  it  will  be  so  treated.    Con  v.,  §  920. 
where  loan  made,  bond  taken,  and  absolute  deed  taken,  it  is  a  mortgage.    Conv.,  g§  468, 

488.  493. 
the  rule  as  to  the  exclusion  of  parol  testimony  does  not  forbid.    Con  v.,  §§  469,  472, 

485,  491. 
the  right  of  red(*mption  cannot  be  waived  by  contemporaneous  oral  stipulation.  Conv., 
^§  470,  486. 
not  subsequently  released  by  vague  release  when  value  of  property  ezceaaive. 

Conv.,  §g  471.  487. 
nor  when  the  mortgagor  cultivated  and  possessed  the  land.    Conv.,  §  4S9. 
borrower  submitting  to  dictation  of  lender,  .and  giving  absolute  deed,  does  not  con- 
sent to  release  of.    Conv.,  §  498. 
mortgagee  in  possession  may  take  release  of,  without  undue  advantage.    Conv., 

§501. 
purchase  of,  closely  scrutinized.    Conv.,  §§  502,  709-711. 

for  no  consideration,  or  to  correct  mistake,  void.    Conv.,  §  50S* 
'*once  a  mortgage,  always  a  mortgage.*'    Conv.,  §  533. 
grantee  has  rights  of  owner,  as  to  third  persons.    Conv.,  ^§  529,  530. 
grantee  must  have  so  understood  the  transaction,  as  well  as  the  grantor.    Conv.,  §  527. 
I>arol  evidence  of  loose  conversations  at  time  deed  made,  inadmissible.    Conv.,  g  525. 
papers  executed  after  the  deed  are  construed  in  reference  to  it.    Conv.,  g  490. 
madequacy  of  consideration  an  important  circumstance.    Conv.,  §§  473,  494. 
what  evidence  of  value  admissible.    Conv.,  §  495. 
what  is  inadequacy.    Conv.,  i^  496. 
in  doubtful  case,  transaction  construed  a  mortgage.    Conv.,  §§  474,  497. 
but  the  proof  must  be  strict;  testimony  of  grantor  that  he  so  understood  it,  not  enough. 

Conv.,  ^§  475.  510-512,  534,  526,  528. 
what  facts  show  the  transaction  to  be  a  mortgage;  consideration,  possession,  payment 
of  interest  and  admissions  of  grantee.     Conv.,  §§  477,  515. 
fact  of  security  important.    Conv.,  §§  530,  521. 
admissible  on  ground  of  fraud.     Conv.,  ^  52i.  ' 

purchaser  from  grantee  with  notice,  is  a  mortgagee.    Conv.,  §  531. 

7.  The  Debt  Secured. 

bond  or  note  not  necessary.    Conv.,  ^^  538,  539. 

mortgage  not  invalid  simply  because  it  purports  to  secure  a  bond  having  no  existence. 

Conv.,  g  589. 
may  be  future  advances,  unless  prohibited  by  statute ;  if  prohibited,  valid  as  to  part 
securing  debt  due.    Conv.,  §^  535,  545-549,  558,  562^566,  70.i. 

statute  of  New  Hampshire  construed.    Id, 

in  Connecticut,  they  must  be  specifically  described.    Conv.,  §  551. 

mortgagee  not  secured  for  future  advances,  made  after  notice  of  other  incumbrances 
without  binding  contract  therefor.    Conv.,  §g  537,  558,  555. 

such  advances  made  after  docket  of  judgment  take  precedence.    Conv.,  §  564. 
mortgage  for  definite  sum  may  be  shown  to  have  been  given  for  indemnity.    Conv., 
•    ^§588.556-558,567. 
debt  need  not  be  truly  stated.    Conv.,  §  558. 
is  essential  to  create  a  mortgage.     Conv.,  §  559. 
is  the  one  described  in  the  mortgage.    Conv.,  §  560. 

joint  debt  oi'  two  excludes  debt  of  partnership  with  a  third  person.     Conv.,  §  56Ct 
mortgage  for  bond  past  due  is  good.     Conv.,  g  561. 
may  be  to  secure  agreement.    Conv.,  ^  568. 

when  option  to  declare,  whole  due  must  be  declared.     Conv.,  K§  640,  960. 
provision  that  all  due  on  default  of  any  part,  valid.    Conv.,  §§959,  1062. 

as  to  railroad  mortgages,  see  ^  1241,  1260, 1261. 

8.  Insurance. 

obtained  by  mortgagee,  is  his  as  against  mortgagor.     Conv.,  g  508. 

clause  for.  creates  equitable  lien  on  insurance  money.    Conv.,  §^  569,  571,  577,  580. 

provision  that  loss  payable  to  mortgagee,  operates  as  an  assignment.    Conv.,  §§  569, 

572-575. 
bv  mortgagor,  mortgagee  cannot  claim  without  agreement  therefor.    Conv.,  §  579. 
obtained  at  request  or  expense  of  mortgagor,  must  be  applied  to  the  debt.    Conv., 

§§  581,  582. 
a  conveyance  treated  in  equity  as  a  mortgage  does  not  avoid,  under  the  alienation  clause. 

Conv.,  §  583. 

9.  Fixtures. 

mortgagor  may  remove  steam-engine  not  affixed,  put  on  after  mortgage.    Conv.,  §g  583, 

10.  Registration  as  Apfectinq  Priority.    See  Conveyances,  5. 

mortgagee  in  good  faith,  with  mortp:agor  in  possession  under  recorded  deed,  is  an  inno- 
cent purchaser.    Conv.,  §§  585,  587. 
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MORTGAGES,  Registration  as  Afitectino  Priority— continued. 

so  of  a  trustee  in  a  deed  of  trust.    Con  v.,  §j^  586,  588,  o89t  501. 
otherwise  if  mortgage  given  for  prior  debt.    Conv.,  g§  590,  5UL 
mortgages  are  valid  without  registry.    Conv.,  §  595. 
BO  of  assignments.    Con  v.,  g  596. 

recorded  before  filing  of  lieu,  takes  priority.    Conv.,  §  597. 
effect  of  statute  making  iinrecorded  mortgage  fraudulent.    Con  v.,  §  598. 
in  Louisiana,  a  decree  estabKshing  a  mortgage  under  ''burnt  record  act"  operates  as  a 
record.    Con  v.,  S§  599,  600. 
must  be  reinscribed  within  ten  years.    Conv.,  §  601. 
but  purchasers  with  notice  are  bound.    Con  v.,  g  603. 
mortgage  of  realty  and  personalty  may  be  recorded  in  real  estate  books  only.    Con  v., 

§  1095. 
must  be  acknowledged  and  attested.    Con  v.,  §§611,  612. 

creditor  losing  priority  by  failure  to  record,  has  no  relief  in  equity.    Conv.,  g  616. 
mortgagee  not  bound  to  give  personal  notice  of  his  lien.    Conv.,  §  617. 
junior  mortgage  first  recordea,  without  notice,  takes  priority.    Conv.,  §§  618,  619. 
an  agreement  not  to  record  does  not  affect  actual  notice  of.    Conv.,  g  6& 

11.  Notice  as  Affecting  Priority.    See  Conveyancea,  5. 

recital  in  deed  of  prior  mortgage  is  binding  on  grantee.    Conv.,  g§  620,  624,  625. 

and  on  his  grantee.    Id, 
registry  is  notice;  so  is  actual  possession.    Conv.,  g§  622,  627. 
actual,  of  prior  instrument,  binds  purchaser.    Conv.,  §g  629-632. 
constructive,  by  possession,  does  not  affect  lands  outside  the  possession.    Conv.,  §  688. 

12.  Void  and  Usurious  Mortoaoes. 

not  usury,  that  interest  commences  before  money  advanced.    Conv.,  §  540. 

usury  must  be  alleged.     IcL    Conv.,  g  910. 

to  secure  usurious  interest  by  way  of  lea^te,  void.    Conv.,  g  642. 

usury  must  be  proved.    Conv.,  gg  658,  1446. 

relieved  from,  only  on  payment  of  sum  actually  due.    Conv.,  g  786. 

conflict  of  laws  as  to  rate  of  interest.    Conv.,  gg  654-656. 

on  past  consideration,  valid.    Conv.,  g  648. 

in  fraud  of  law,  binds  the  parties  and  their  privies.    Conv.,  g  651. 

executed  on  Sunday,  without  mortgagee's  knowledge,  dated,  acknowledged  and  deliv- 
ered the  next  day,  valid.     Conv.,  gg684,  688,  689. 

unauthorize<l  computation  in,  will  not  avoid,  even  though  mortgagor  could  not  read. 
Conv.,  Sig  087,  649. 

certain  representations  held  not  fraudulent.    Conv.,  g  674. 

made  to  give  unlawful  preference,  valid,  if  intention  not  carried  out    Conv.,  gg  685, 
647. 

four  Jed  in  part  on  legal  and  part  on  illegal  consideration,  valid  pro  tanto.    Conv., 
gg  680,  647. 

mortgage  for  $90,000,  for  debt  of  $4,000,  fraudulent    Conv.,  g  650. 

18.  MoRTOAOon*s  Kiohts  and  Liabiuties. 

in  Oregon,  is  entitled  to  possession  until  foreclosure  and  sale.    Conv.,  g  657. 
mortgagee  has  no  right  to  possession.    Conv.,  g  657. 

in  Indiana,  he  is  entitleil  to  rents  after  receiver  ap|x>lnted,  until  the  court  orders  their 
application  to  the  debt     Conv.,  gg  658,  667,  668. 

is  estopped  to  deny  seizin:  he  can  only  show  payment,  want  of  consideration  and 
fraud.    Conv.,  g§  660,  673-675. 

after-aci^uired  title  inures  to  mortgagee.    Conv.,  g  684.    See  g  675. 

a  provision  that  ix>sse8sion  shall  be  surrendered  on  demand  creates  a  conditional  limita- 
tion; no  entry  or  demand  is  necessary.    Conv.,  gg  659,  669-671. 

cannot  acquire  outstanding  title  to  defeat  mortgage;  but  may  have  amount  paid  re- 
funded.   Conv.,  g  675. 

covenant  of,  as  to  title,  not  destroyed  by  assignment  in  bankruptcy.    Conv.,  gg  662, 
676-679. 

the  mortgaged  property  is  subject  to  levy  by  creditors  of  mortgagor.    Conv.,  §  681. 
but  he  need  not  protect  the  title.    Conv.,  g  685. 

a  mortgage  is  a  security,  not  an  estate,  as  between  the  parties.    Conv.,  g  698. 

courts  of  equity  r£*gara  legal  title  in  mortgagee.    Conv..  g  699. 

no  forced  sale  of  homestead  in  Texas  by  statute;  nor  can  a  mortgagee  recover  posses- 
sion thereof  by  ejectment.     Conv..  gg  69a,  707,  708. 

conveyance  of  equity  does  not  release  mortgagor.    Conv.,  gg  716,  730. 

may  assign  surplus  rents  received  by  mortgagee,  after  payment  of  debt    Conv.,  g  859. 

14.  Mortgagee's  Rights  and  Liabiuties. 

cannot  take  posbessiun,  in  Oregon.     Conv.,  g  307. 

at  common  law  he  takes  the  fee ;  otherwise  in  equity.    Conv.,  §  665. 

has  action  against  stranger  for  injury  to  property  if  mortgagor  insolvent    Conv., 

gg  6;3.  OSO. 
it  IS  waste  to  take  sand  for  brick-making,  though  this  be  the  ordinary  use  of  the  land. 

Conv.,  g  6":<3. 
as  to  estop|)el  of  mortgagor  and  after-acquired  title,  see  supra,  13. 
owner  repreneating  tu,  that  mortgagor  is  the  owner,  is  estop^ied.     Conv.,  g  686. 
has  title  to  wood,  etc.,  cut  from  the  land.    Conv.,  g  6^7. 
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under  statute  giving  possession  to  the  mortgagor,  the  raoi'tgagee  in  possession  by  agree- 
ment may  hold  until  the  mortgage  is  paid.    Con  v.,  ^  088,  694-69G. 
such  right  paramount  to  that  of  purchaser  at  execution  sale.    Con  v.,  §  696b 

can  convey  a  defeasible  title  only.     Conv.,  §^  849,  862-870. 

entering  after  breach,  cannot  be  dispossessed.    Conv.,  §g  690,  700-705. 

entry  on  part  of  large  tract  deemed  an  entry  on  the  whole,     Conv.,  §  691. 

lapse  of  time  affords  no  presumption  against  mortgagee  in  possession,  that  the  mort- 
gage is  paid.    Conv.,  §  706. 

junior  mortgagee  may  compel  resort  by  elder  to  his  exclusive  lien  first ;  right  not  im- 
paired by  subsequent  declaration  of  homestead  on  property  covered  by  prior  mort- 
gage.   Conv.,  gj^  692,  706. 

may  purchase  equity  of  redemption,  but  the  transaction  is  closely  scrutinized.  Conv., 
g§  602,  709-7U. 

of  term,  not  in  possession,  not  such  an  assignee  as  to  be  liable  on  lessee's  covenants. 
Conv.,  §  727. 

fee  does  not  vest  on  condition  broken,  in  Wisconsin.     Conv.,  §  712. 

may  have  all  sold ;  not  compelled  to  apportion  debt  among  parcels.    Conv.,  §  935. 

in  possession,  cannot  be  ousted  without  debt  paid.     Conv.,  g  718. 

mortgage  to  surety  inures  to  principal  creditor.    Conv.,  §§  714,  968. 

when  judgment  lien  on  homestead  preferred  to  mortgage.    Conv.,  §  715. 

mortgage  for  improvements  superior  to  homestead  right.     Conv.,  §  876. 

second  mortgagee  may  have  first  mortgage  canceled  when  barred  by  statute.  Conv., 
§896. 

15.  Purchaser's  Rights  and  Liabilities. 

conveyance  of  equity  of  redemption  does  not  release  mortgagor.     Conv.,  §§  716,  720. 
stands  in  place  of  mortgagor,  not  allowed  improvements.    Conv.,  g§  908,  909,  924. 
a  court  of  equity,  having  acquired  jurisdiction,  may  adjudge  personal  liability  of  pur- 
chaser of  the  equity.     Conv.,  g§  717,  721. 
admissions  by  mortgagor  do  not  affect  purchaser,  made  after  purchase.    Conv.,  g  81S. 
clause  in  deed,   whereby  the  grantee  assumes    the  mortgage,   binds  him.     Conv., 
gS  721,  722. 
so  though  inserted  by  mistake,  in  favor  of  innocent  holder  of  note.    Id.,  §§  726, 

1096. 
assumpsit  lies  against  him.    Conv.,  §§  719,  728,  725. 
when  purchase  is  not  subject  to  mortgage.    Conv.,  §  7^ 

16.  Assignment  op  Mortgages. 

UTegular  sale  under  decree  makes  purchaser  an  assignee.     Conv.,  §g  702,  743. 
assignee  has  same  rights  as  assignor.    Conv.,  ^  654. 
follows  from  assignment  of  debt.     Conv.,  ^  744,  17S8. 
mortgagee  of  term  not  liable  ou  lessee's  covenants.     Conv.,  §  727. 
must  be  of  legal  estate  in  order  that  assignee  may  maintain  ejectment.    Conv.,  §§  728, 
788. 
one  merely  giving  right  to  foreclose  is  insufl9cient.     Conv.,  gg  729,  784. 
the  mortgagor  has  no  remedy  \t  the  note  and  mortgage  be  separated.    Conv.,  §§  730, 

785. 
assignee  of  mortgage  securing  negotiable  instrument  is  protected  against  equities; 

duress  not  available.    Conv.,  §§  731,  738,  741,  747. 
purchaser  under  trust  deed  must  account  to  mortgagor,  when.     Conv.,  §  1160. 
the  ordinary  rule  of  assignment  is  otherwise;  but  an  assignee  in  good  faith  is  protected 

against  a  prior  secret  assignment.    Conv.,  §g  732,  789,  746. 
mortgagor  without  notice  of  assignment  may  pav  to  mortgagee.     Conv.,  §  740. 
one  of  several  trustees  cannot  assign.    Conv.,  §  f42. 

assignee  as  collateral  does  nut  guaranty  sufficiency  of  mortgage.     Conv.,  §  745. 
assignee  of  a  mortgage  in  trust  becomes  a  trustee.     Conv.,  §  749. 
priorities  of  assignees;  assignee  need  not  record  his  assignment  to  protect  himself 

against  subsequent  purchasers.    Conv.,  gg  764,  766. 
'     subsequent  mortgagee  redeeming  becomes  an  assignee.    Conv.,  g§  794,  818. 

from  grantee  in  absolute  deed  intended  as  a  mortgage,  is  a  mortgage.    Conv.,  §  962. 
after  entry  for  condition  broken,  conveys  the  fee.     Conv.,  §  982. 

17.  Merger  and  Subrogation. 

not  a  matter  of  record,  but  of  fact;  purchaser  cannot  rely  on  record.  Conv.,  §§  751, 
762,  768,  766. 

merger  occurs  when  the  purchaser  of  the  equity  becomes  the  holder  of  the  debt. 
Conv.,  iig  757,  758. 

does  not  occur  upon  conveyance  of  equity  to  mortgagee ;  this  is  an  extinguishment  of 
the  equity.     Conv.,  §  759. 

junior  mortgagee  paying  prior  lien  is  subrogated,  when.    Conv.,  g§  760,  761. 

one  of  several  mortgagees  redeeming  from  tax  sale,  inures  to  £lU  ;  he  is  to  be  reim- 
bursed.   Conv.,  g  883. 

18.  Payment  and  Discharge. 

in  the  absence  of  application  by  debtor,  the  court  makes  the  application.    Conv., 
§S  762,  766,  772. 
and  will  apply  to  un8ecure4  debt,  when.    Conv.,  §  771. 
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change  in  the  form  of  the  debt  secured,  as  by  taking  a  note,  not  a  discharge.    Conv., 

§g  763,  768,  774,  775. 
by  mortgagor  charging  himself  with  note  as  mortgagee's  executor.    Conv.,  ^  773. 
entry  and  possession  not  a  discharge:  deficiency  recovered.    Conv.,  §^  704,  769,  770. 
on  payment,  a  trust  results  to  the  mortgagor.    Conv.,  §  823. 

Eroof  of  whole  debt  against  mortgagor's  estate,  not  a  discharge.    Conv.,  §§  767,  778. 
y  substitution  of  one  deed  of  trust  for  another.    Conv.,  g  77o. 
not  by  a  decree,  when.    Conv.,  §  777. 
after  payment,  mortgagor  entitled  to  possession;  if  mortgagpee  is  in,  he  is  a  trustee. 

Conv..  g  780. 
effect  of  payment  on  the  title.    Conv.,  g  781. 
discharge  in  Louisiana  by  petition.    Conv.,  ^  782. 
no  discharge  where  the  note  is  outstanding.    Conv.,  §  784. 
unauthorized  release  of  trust  deed  has  no  effect  on  the  debt.    Conv.,  g  785. 
a  fraudulent  release  is  ineffectual.    Conv.,  g  786. 

19.  Redehption. 

right  of,  is  a  rale  of  property,  binding  on  federal  courts.    Conv.,  §g  787,  800-804. 
federal  court  may  compel  person  redeeming  to  pay  one  per  cent,  to  the  clerk.    Conv., 

§§  788,  805,  834. 
sheriff's  certificate  of  redemption  not  conclusive ;  redemptioner  may  show  a  payment 

in  full.     Conv.,  §§789,  806. 
jurisdiction  of  bill  to  redeem  is  in  forum  of  mortgagee's  domicile.    Conv.,  %  821. 
bill  of  review  not  entertained  after  redemption  expired.    Conv.,  ^§  790,  807. 
how  far  right  of,  is  controlled  by  provision  against  impairing  contracts.    Conv.,  g  804. 
an  appeal  within  the  redemption  period  extends  it.    Conv.,  g§  791,  808. 
mav  be  after  release  of  equity  of  redemption,  when.    Conv.,  §  8*33. 
of  homestead  by  assignee,  does  not  inure  to  bankrupt.    Conv.,  ^§  792,  801^-81  !• 
junior  mortgagee  may  redeem  from  first  mortgage.    Conv.,  §  330. 
whole  debt  must  be  paid.    Conv.,  ^881. 
redemptioner  must  pay  amounts  paid  by  junior  mortgagee  to  protect  the  estate.   Conv., 

§^  793.  812. 
.  assignee  of  equity  must  pay  all  that  the  mortgagor  was  liable  to  pay.    Conv.,  g  882. 
by  subsequent  mortgagee,  he  becomes  an  assignee.    Conv.,  §g  794.  818. 
agreement  for  by  mortgagor  and  purchaser  for,  in  fraud  of  third  persons,  void*    Conv., 

§  1075. 
parties  to  bill  to  redeem.    Conv.,  g§  795,  81^820.       ' 

trustees  with  legal  estate,  and  not  cestuia  que  trust    Conv.,  g§  796,  814. 
heirs  of  mortgagor.    Conv.,  J$g  797,  815. 
heirs  of  mortgagee.    Conv.,  ^|§  798,  816. 

otherwise  if  mortgage  goes  to  personal  representative.    Conv.,  g§  799,  817. 
and  where  he  had  not  taken  possession.    Id. 
offer  of,  must  be  made  with  a  suggestion  that  proper  time  not  allowed  by  the  decree. 

Conv.,  §  825. 
right  of,  presumed  abandoned  after  twenty  years'  possession  by  mortgagee.    Conv., 

§  819. 
effect  of  admission  by  mortgagee  that  he  is  such.    Conv.,  §  820. 
none  after  statutory  period  expired.    Conv.,  g  826. 
avoids  sale.    Conv.,  g  827. 

statute  providing  for,  is  inoperative  as  to  existing  mortgages.    Conv.,  g  828. 
by  heirs,  of  mortgage  to  administrator.     Conv.,  g  829. 
lien  of  mortgage  not  tacked  to  prior  judgment  lien.    Conv.,  g  884. 
bill  to  redeem  supported  by  an  offer  and  readiness  to  redeem.     Conv.,  g  835, 
after  decree,  time  for,  not  usually  extended.    Conv.,  g  836. 
when  right  is  cut  off  by  foreclosure.    Conv.,  g  1000. 
by  those  not  parties.    Conv.,  g  999. 

20.  MOBTOAQEE'S  ACCX)U^T. 

must  account  for  notes  received  as  collateral  and  collected.    Conv.,  g  1192. 
'    not  an  inseparable  incident  in  a  decree  for  redemption.    Conv.,  g  506. 
may  be  waived  or  discharged  by  mortgagor.    Id, 
barred  by  such  neglect  of  mortgagor  as  would  make  it  inequitable  to  enforce  it.    Id, ; 

g§  506,  507,  708. 
right  to  rent  barred  in  six  years,  when.    Conv.,  g  880. 
is  entitled  to  insurance  taken  out  by  himself.    Conv.,  g  508. 
mortgagee  is  a  trustee  in  equity.    Conv.,  ^  506. 
he  cannot  set  up  an  outstanding  title.    Conv..  g^  889,  852-861 « 

master  need  not  inquire  into  consideration  when  treated  as  valid  bv  the  parties.   Conr., 
g86d. 
examinations  of  books  of  account  by.    Conv.,  g  865« 
cannot  open  a  settled  account,  when.    Conv.,<  g  866. 
mortgagee  in  absolute  deed  must  account.    Conv.-,  §g  874,  1196. 
mortgagee  taking  possession  under  a  void  sale  must  account.    Conv.,  §  1197. 
for  r^iM  actually  received,  only  when  he  cannot  lease,  or  cannot  collect  rent  after  Judi- 
cious leasing.    Conv.^  g^  837,  851. 
rents  received  after  mortgage  paid  barred  after  six  years.    Couv.i  gg  880,  949* 
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for  rental  value;  when  he  has  used  the  property  in  a  partnership,  and  the  business 
fails.    Conv.,  g§  838,  851. 
when  he  has  occupied  the  premises.    Ck>nv.,  §g  889,  852-SOl. 
if  he  has  kept  no  proper  accounts;  for  what  he  might  iiave  received  by  proper  care. 
Conv.,  §g  846,  8G2-870. 
sound  discretion  to  be  exercised.    Con  v.,  §§  847,  870. 
for  interest;  when  in  possession,  and  the  rents  exceed  mortgage  interest.   Ck>nT.,  §§  840, 
854. 
when  he  receives  rents  after  debt  paid.    Conv.,  §§  841,  855. 
rate  of  agreed  on  continues  after  maturity.    Ck)nv.,  g.:^  800,  871-873. 
for  moneys  received  from  sale  of  part  of  land  by  him.    Conv.,  §.^  848,  867. 
aUowances  to  him;  none  for  improvements  if  property  not  enhanced.    Conv.,  §§  843, 
864. 
entitled  only  to  principal  and  interest    Conv.,  §§  845,  861. 
repairs.    Conv.,  §§  864,  875. 
insurance  premiums.    Conv.,  §g  872,  878. 
what  allowances  made.    Conv.,  g  878. 
taxes  which  it  is  his  duty  to  pay.    Conv.,  g  877. 
between  different  mortgagees;  second  may  claim  surplus  rents  of  first.    Conv.,  g§  844, 
860. 

21.  When  the  Rxght  to  Redeem  is  Barred. 

not  by  lapse  of  nineteen  years  eight  months,  when  mortgagor  believed  that  his  rights 

were  destroved.    Conv.,  §§  504,  507. 
would  generally  be  barred  by  twenty  years*  possession  of  mortgagee.    Conv.,  §  70S. 
twenty  years*  exclusive  possession  is  a  bar.    Conv.,  g§  881,  885-891,  894,  897,  »98,  903, 

95$.' 
a  state  statute  providing  for  redemption  after  twenty  years,  followed.    Conv.,  §§  882, 

887,  888. 
verbal  acknowledgment  must  be  clear  in  order  to  remove  bar.    Conv.,  §  883. 

by  answer  to  bill  sufficient,  when.    0.av.,  §  896. 
this  period  is  adopted  in  analogy  to  the  limitation  of  the  right  to  enter  on  lands.    Conv., 

^'§  881,  892,  898. 
statute  does  npt  run  in  favor  of  grantee  in  deed  absolute  on  its  face.    Conv.,  §  899. 
acknowledgments  by  mortgagor  do  not  aftect  purchasers  under  him.    Conv.,  §  895. 
lapse  of  time  of  twenty  years  affords  no  presumption  of  payment.    Conv.,  ^  901. 
twenty  years'  possession  under  de  facto  foreclosure  a  bar.    Conv.,  §§  89 1 -900. 

22.  When  FoRECLOStTRB  is  Barred. 

in  fifteen  years,  in  Connecticut     Conv.,  g  898. 

limitation  in  equity  adopted  in  analogy  to  statutes  of  limitation  in  like  cases.    Conv., 

g§  903,  918. 
state  statutes  enforced  as  rules  of  property  in  federal  courts.    Conv.,  gg  904,  913. 
statutes  of  limitations  affect  the  remedy,  not  the  contract.     Conv.,  g§  905,  915. 
stale  demands  not  enforced  in  equity.    Conv.,  gg  906,  916. 
presumption  of  payment  from  lapse  of  time  repelled  by  payments,  admissions,  etc 

Conv.,  SS  907,  928,  928. 
right  to  plead  statute  a  personal  privilege.    Conv.,  §  926. 
not  a  defense  that  the  note  is  barred.    Conv.,  §  929. 

but  if  not  pleadable  on  note  it  is  not  on  mortgage.    Conv.,  g  931. 
confiscation  of  estate  does  not  affect,  so  long  as  debt  remains.     Conv.,  §  985. 
agreement  to  extend  time  of  payment  stops  the  statute  between  the  original  parties 

only.    Conv.,  g  961. 
by  bankruptcy  proceedings,  and  ordering  sale  of  property.    Conv.,  g  970. 

23.  Remedies  for  Enforcing  Mortgages. 

recovery  on  note  operates  to  merge  it,  but  does  not  affect  the  mortgage.    Conv.,  ^  936, 

941-944   963. 
suit  for  deficiency.    Conv.,  §^  936,  945. 

when  mortgage  provides  that  whole  debt  is  due  on  default.    Conv.,  gg  939,  947. 
sale  on  default,  when  default  appears  only  from  note.    Conv.,  g  958. 
clause  that  whole  debt  due  on  default  is  valid.    Conv.,  g  959. 
proceedings  at  law  and  in  equity  at  same  time.    Conv.,  gi$  902,  963. 
at  common  law  an  execution  by  mortgagee  against  equity  of  redemption  is  invalid. 

Conv.,  g  906. 
discharge  of  mortgagor  in  bankruptcy  does  not  prevent  foreclosure.    Conv.,  §  967. 
bankruptcy  proceSiings  not  a  bar,  unless  sale  ordered.    Conv.,  gg  U70,  971. 
court  first  getting  jurisdiction  retains  it.    Conv.,  g§  969,  972. 
scire  facias  in  Illinois.    Conv.,  g  973. 
remedies  in  various  states.    Conv.,  §§  974-979. 

state  court  acquiring  jurisdiction,  federal  court  excluded.    Conv.,  g  lOOl. 
none  after  payment.    Conv.,  g  1006. 

24.  Foreclosure  by  Entry  and  Possession,  and  by  Writ  of  Entry. 

deficiency  may  be  recovered  by  suit.    Conv.,  gg  764,  769,  770. 
cannot  be  after  payment.     Conv.,  g  779. 
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entry  for  condition  broken  in  presence  of  witnesses.    Conv.,  g  980. 

on  one  lot,  good  on  all.    Con  v.,  g  981. 

assignment  after,  assignee  takes  fee.    Conv.,  g  982. 
by  writ  of  entry.    Conv.,  g  983. 

what  declaration  must  allege.    Conv.,  g  984. 

though  mortgage  contains  a  power  of  sale.    Conv.,  g  986. 

effect  of  judgment.    Conv.,  g  9&L 

25.  Parties  to  Equitable  Foreclosure  Suits. 

effect  of  omission  to  make  8ub6e(|uent  mortgagee  a  party.    Conv.,  g  917. 
wife  not  necessary  party  to  suit  involving  homestead  when  she  has  executed  the  mort- 
gage.   Conv..  ^g  048,  991,  997,  1017. 
nor  when  the  mortgage  is  paramount  to  her  right.    Conv.,  gg  988,  991,  997, 1018. 
mortgagor  who  has  conveyed  the  equity  not  necessary  party.    Conv.,  gg  987,  995. 
attaching  creditor  a  proper  party.    Conv.,  g  999. 
creditor  obtaining  judgment  pending  suit  is  bound  by  the  decree.     Conv.,  gg  990, 

1001-8. 
courts  of  equity  are  reluctant  to  dismiss  for  want  of  parties.    Conv.,  g  998. 
incumbrancers  pendente  lite  not  necessary  parties.    Conv.,  gg  1004, 1005. 

when  proper  or  necessanr.    Conv.,  g  1019. 
husband  necessary  in  wife's  foreclosure,  when.    Conv.,  g  1007. 
one  in  possession,  not  a  party,  is  not  bound  by  decree.    Conv.,  gg  82S,  1008,  1010. 
persons  holding  the  equity  are  necessary.    Conv.,  g  1009. 
beneficiaries  not  made  parties  not  bound.    Conv.,  g  1011. 

trustee  in  trust  deed  necessary,  as  he  holds  the  l^gal  title.    Conv.,  gg  1012,  1018. 
trustees  and  beneficiaries,  when.    Conv.,  g  1014. 

persons  through  whom  fraudulent  title  passed  not  necessary.    Conv.,  g  1015. 
executor  with  power  to  sell  the  land  not  a  necessary  party.    Conv.,  g  lOldi 
when  maker  of  note  secured  should  be  a  party.    Conv.,  g  1020. 
decree  not  opened  to  let  in  new  parties.    Conv.,  g  1021. 
joint  tenants  with  mortgagor  not  necessary,  when.    Conv.,  g  l022. 
mfant  heirs  of  mortgagor  not  made  parties  must  assert  their  rights  within  one  year 

after  majority.    Conv.,  g  1028. 
how,  when  United  States  owns  the  equity.    Conv.,  gg  1024,  1029.  1080. 
decree  against  trustee  does  not  bar  cestuia  que  truet    Conv.,  g  1849. 
decree  does  not  affect  those  not  made  parties.    Conv.,  g  1151. 

one  joint  tenant  not  a  necessary  party  in  foreclosure  against  another.  Conv.,  g  1187. 
volunteers  who  become  interested  pendente  litey  not  necessary  parties.  Conv.,  g  1209. 
rule  as  to,  stated.    Conv.,  gg  1444,  lo87. 

26.  Foreclosure  by  Equttablb  Suit. 

lies  when  money  due,  though  no  time  for  payment  is  fixed.    Conv.,  g  487. 

alien  may  bring  such  a  suit.    Conv.,  g  922. 

is  quaH  tn  rem;  non-residence  of  mortgagor  immaterial    Conv.,  g  938. 

mortgagee's  title  cannot  be  questioned  in,  but  only  at  law.    Conv.,  gg  102^,  1828, 1827. 

may  be  Drought  after  suit  at  law  on  the  debt,  or  at  the  same  time.    Bee  aupra^  28. 

jurisdiction  of  federal  courts  of,  by  assignment    Conv.,  g  1028. 

in  Louisiana.    Conv.,  ^  1031. 
notes  secured  by  the  deed  may  be  offered  in  evidence.    Conv.,  g  1032. 
parts  of  the  property  previously  sold  may  be  omitted.    Conv.,  g  1088. 
estoppels  and  admissions  of  mortgagor.    Conv.,  g  1085. 
of  mortgage  when  no  time  of  payment  specified.    Conv.,  g  1034. 
subsequent  mortgagee,  made  a  party,  cannot  set  off  personal  claim  against  plaintiff. 

Conv.,  g  1088. 
when  fraud  not  a  defense.    Conv.,  g  1088. 

27.  Afpointkent  of  a  Receiver. 

made  only  on  some  strong  special  reason,  and  is  discretionary.  Conv.,  gg  1089,  1040. 
receiver  under  junior  mortgage  not  disturbed  by  suit  by  prior  mortgagee,  when. 

Conv.,  g  1041. 
none  before  answer  or  default.    Conv.,  g  1042. 
when  after  assignee  appointed.    Conv.,  ^  1048. 
to  receive  renta'and  pay  interest    Conv.,  $^  1044. 
title  of  purchaser  from  receiver.    Conv.,  g  1045. 

28»  Strict  Foreclosure. 

time  for  redemption  must  be  allowed  in  the  absence  of  statute.    Conv.,  gg  1046^  1047, 

1048. 
cannot  be  allowed  except  under  a  special  statute.    Conv.,  g  1848. 
extinguishes  the  debt    Conv.,  g  1052. 
not  alleged  in  Illinois.    Conv.,  g  1050. 

28.  Decree  of  Sale. 

one  in  possession,  not  a  party,  is  not  bound  by.    Conv.,  g  828. 
against  trustee,  does  not  bar  the  cesluis  que  trust.    Conv.,  g  1049. 
may  be  made  when  strict  foreclosure  asked  for.    Conv.,  g  1051. 
void  if  it  does  not  sufficiently  describe  the  land.    Conv.,  g  1058. 
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jurisdiction  presumed ;  decree. not  collaterally  attacked  for  error.    Conv.,  g§  1054-105G. 

IS  final  on  the  merits.    Con  v.,  §  1057. 

rendered  without  requisite  ;Qotice  by  publication  is  erroneous  only,  not  void.    Ccnv., 

g  1058. 
recital  of  service  on  defendant  stands  as  true,  after  thirty  years.     CJonv.,  §  1059. 
jurisdiction  presume^l  after  lapse  of  considerable  time.     Con  v.,  §  1060. 
accounting  should  precede,  when.     Conv.,  g  1061. 
is  a  final  decree  for  purposes  of  appeal.     Conv.,  §  1063. 
does  not  affect  those  not  made  parties.    Conv.,  §  1151. 
decree  of  payment  in  coin  is  erroneouii.    Conv.,  g  1152. 

80.  Foreclosure  Sales  Under  Decree. 

.    though  irregular  and  void,  passes  all  the  rights  of  the  mortgagee.    Conv.,  §  702. 

statute  as  to  aide  in  separate  parcels  is  directory.    Conv.,  §  810. 

in  Illinois,  are  made  in  inverse  order  of  mortgagor  s  conveyances.    Conv.,  §§  1065, 
1070-1072. 
decisions  of  state  court  followed.     Conv.,  gS  1066,  1071. 

no  title  passes  until  confirmation ;  it  then  vests  by  relation  to  sale,  if  no  equitiea  inter- 
vene.   Conv.,  g§  1067.  1078,  1074. 

not  set  aside  on  agreement  between  mortgagor  and  purchaser  in  fraud  of  third  per- 
sons, for  redemption.    Conv.,  ^'g  1068.  ,1075,  1076. 

wjieu  set  aside  the  satisf suction  of  the  debt  following  the  sale  is  vacated.    Conv., 
g§  1069,  1077. 

change  of  name  of  newspaper  designated  to  publish  notice  of,  immateriaL    Conv., 
§  1078. 

decree  may  require  deposit  of  ** earnest"  money.    Conv.,  g  1079. 

mill  property  required  to  be  sold  as  a  unit.    Conv.,  $  1080. 

mortga^  has  the  right  to  have  the  whole  sold.    Conv.,  §  1081. 

sale  where  two  persons  have  lien  on  same  propertv,  and  one  has  a  lien  on  other  land. 
Conv.,  8  1082. 

may  be  adjourned.     Conv.,  g  1088. 

bid  mUst  be  accepted.     Conv.,  g  1084. 

purchaser  entitled  to  possession  as  against  a  receiver  appointed  to  enforce  a  judgment 
lien.     Conv.,  g  1085. 

writ  of  assistance  issues  a^inst  parties  and  privies  only.    Conv.,  g§  1086-1088. 

federal  court  cannot  set  aside  sale  in  state  court.    Conv.,  g  1089. 

if  statute  runs  on  one  note  after  sale  it  will  not  affect  the  right  to  proceeds.    Conv., 
g  1090. 

inadequacy  of  price,  unless  gross,  will  not  avoid  sale.    Conv.,  gg  1190, 1199. 

81.  Judgment  for  DEPiaENCv.    See  supra^  23. 

mortgagor  who  has  coqveyed  equity  liable  to.    Conv..  g  720. 

deficiency  may  be  recovered  and  applied,  after  foreclosure  by  entry  and  possession. 

Conv.,  g^  764.  769,  770. 
value  of  equity  is  to  be  taken  at  time  of  its  extinction.    Conv.,  g  783. 
when  not  made,  in  foreclosure.    Conv.,  g  1037. 
a  court  of  equity.,  having  jurisdiction  to  foreclose,  may  retain  to  decree  deficiency. 

Conv.,  gg  1091,  1095-1097. 
decree  may  be  in  per90nam  in  the  District  of  Columbia.    Conv.,  ^  1092.  1098, 1099. 
in  New  York,  under  a  statute  that  there  is  no  covenant  implied  in  a  mortgage,  there 
can  bo  none  without  a  separate  obligation.    Conv.,  g.^  1093,  1100,  1 101. 
but  there  may  be  a  personal  action  for  the  debt,  on  competent  evidence.    Conv., 
gg  1094,  1101. 
against  grantee  of  mortgagor  who  assumes  the  mortgage.    Conv.,  g  1097. 
execution  may  issue^upon.    Conv.,  g  110;J. 

in  Indiana,  where  there  is  no  written  agreement  to  nay.     Conv.,  g  1103. 
execution  of  enjoined  when  creditor  has  bid  in  land  at  his  own  price.    Conv.,  §  1162, 

1178,1174. 

82.  Power  of  Sale  in  MORTOAOEd  and  Deeds  of  Trust.  * 

a«  Nature  and  operation  of  such  instruments, 

in  California  are  mortgages,  when.    Conv.,  gg  1104,  1109-1112. 

a  mortgage  with  power  of  sale  in  third  person  implies  a  trust ;  no  right  of  poeses- 

sion  till  default.    Conv.,  gj$  1105,  1 110. 
sale  on  default  of  interest.     Conv.,  g  1175. 
BO  of  a  trust  deed.     Conv.,  8§  1106.  1111. 
in  California  the  title  is  in  the  trustees.    Conv.,  §g  1107,  1112. 
trustees  have  no  right  to  possession  before  default.     Conv.,  gg  1108,  11 11. 
any  act  under  the  deed  is  An  acceptance.    Conv.,  g  1113. 
mortgages  and  trust  deeds  have  same  legal  effect.     Conv.,  §  1114.  ^ 

deed  with  power  of  sale  is  a  mortgage.     Conv.,  gg  1115,  1146. 
instrument  given  as  a  security,  with  clause  for  reconveyance,  is  a  trust  deed, 

Conv.,  g  1116. 
trust  deed  conveys  title.    Conv.,  g  1117. 
trustee  may  be  removed.     Conv.,  §1118. 
trustee  may  ej^ercise  power  to  /sell,  in  his  didcretion.    Conv.,  g  1120. 
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b.  Exercise  and  extension  of  power  of  sale, 

construction  of  directions  to  trustee  to  sell    Con  v.,  §  072. 

sale  valid,  though  the  marshal  has  also  an  execution  for  the  deht.    Conv.,  §g  087, 

041-94*. 
sale  under  decree  is  a  judicial  one,  and  not  under  the  power.    Ck>nv.,  g  1119. 
proceedings  for  foreclosure  after  defendant  had  been  driven  within  Confederate 
lines,  void.    Conv.,  gg  1121,  1124-112a 
otherwise  if  he  voluntarily  leaves  to  engage  in  hostilities  against  his  country. 
Conv.,  8  1184. 
if  trustee  exceeds  his  power,  equity  will  restrain  and  control  him.    Conv.,  §g  1122, 

1129. 
sale  enjoined  as  to  purchaser  who  supposed  the  mortgage  did  not  contain  a  power 

of  safe.    Conv.,  §§1128,  1180,  1181. 
in  Georgia  the  power  of  sale  is  a  naked  power,  ceasing  with  mortgagor's  death  or 
bankruptcy.    Conv.,  ^  1182. 
mortgagee's  possession  as  a  tenant  at  will  not  suiRcient  to  give  him  an  interest. 
Conv.,  g  1188. 
sale  not  enjoined  without  good  cause.    Conv.,  g  1140. 
one  selling  land  without  due  authority  must  account  to  mortgagor  for  the  proceeds. 

Conv.,  ^  1148. 
tmder  prior  mortgage,  valid  though  subsequent  mortgagee  a  bankrupt.    Conv., 
§§  1150,  1186. 
the  civil  war  did  not  exempt  property  of  persons  living  in  Confederate  States 

from  foreclosure  proceedings.    Conv.,  gg  1185,  1186. 
case  where  remedy  was  suspended  during  the  war.    Conv.,  gg  1187-1180. 
may  be  waived.    Conv.,  g  1514. 

c.  Notice  of  Bale  under  power. 

sales  not  made  according  to  general  law,  void.    Conv.,  gg  1141,  1 140-1148. 

must  be  published  for  the  full  time  required  by  the  trust  deed.    Conv.,  gg  1142, 

1148;  p.  887. 
pendency  of  civil  war  preventing  publication,  is  immaterial.    Conv.,  gg  1142, 1149. 
need  be  certain  only  to  a  common  and  reasonable  intent.    Conv.,  gg  1148,  1158, 
1154. 
instances  of  good  descriptions  of  land  in.    Conv.,  g  1154. 
sale  at  site  of  door  of  burned  court-house,  valid ;  purchaser  need  not  look  beyond 
recitals.    Conv.,  gg  1145,  1155,  1150. 

d*  Conduct  of  sale, 

trustee  need  not  sell  a  part,  but  may  sell  the  whole.    Conv.,  gg  1157,  1100. 
acquiescence  of  mortg^igor  in,  will  cure  irregular  sale.    Conv.,  gg  1158,  1170* 
when  sale  for  cash  or  credit  authorized,  botn  may  be  combined.    Conv.,  gg  1150, 

may  sell  wholly  on  credit;  not  liable  for  depreciation.    Conv.,  gg  1160, 1172. 
trustee  should  adjourn,  if  no  bidder  but  creditor  or  sham  bidders.    Conv.,  gg  1161, 
1178. 

if  creditor  buy  at  his  own  price,  collection  of  deficiency  enjoined.     Conv., 
g  1174. 
sale  may  be  adjourned  more  than  once.    Conv.,  gg  1108,  1175-1179. 
trustee  need  not  be  prssent  in  person.    Conv..  §1108. 
auctioneer  may  bid  for  beneficiary.    Conv.,  gg  1177,  11 78. 

error  in  stating  amount  of  attorney's  fee  as  in  mortgage  not  fataL    Conv.,  g  1180. 
statute  requiring  sale  in  parcels  held  directory.    Conv.,  g  1181. 
trustee  may  depute  agent  to  attend  sale.    Conv.,  g  1182. 
first  mortgagee  should  have  the  right  to  bid,  when.    Conv.,  g  1249. 

e«  Who  may  purdiOBe, 

beneficiary  under  trust  deed.    Conv.,  gg  1177, 1104. 

auctioneer  may  bid  for  him.    Conv.,  g  1178. 
trustee  coming  into  possession  several  years  after  sale  is  not  necessarily  fraudulent 

Conv.,  gg  1188,  1180-1189. 
corporation  may,  though  the  trustee  was  its  actuary.    Conv.,  ^  1184,  1190,  1191. 
bidder  not  bound  unless  there  was  a  memorandum  of  the  sale  signed  by  him  or  the 

auctioneer.    Conv.,  §g  1185,  1192. 
mortgagee  with  power  of  sale  cannot  bay.    Conv.,  g  1108. 

f^  Liability  of  tnuiee, 

selling  Isnd  without  authority,  must  account  to  mortgagor  for  the  proceeds. 

Conv..  g  1148. 
none  for  sale  on  credit  and  depreciation  of  security  taken,  when.    Conv.,  gg  1160, 
1170-72. 
g.  Rights  of  purchaser. 

may  bring  ejectment  without  giving  notice  to  quit.    Conv. ,  g  1105. 

83.  SATISFACnON,  EXTIKOUISHMENT,  ETa 

assignment  to  secure  a  note  never  delivered  is  not  a.    Conv.,  g  541. 
presumption  of  payment  does  not  arise  from  lapse  of  time,  against  mortgagee  in  pos- 
session.   Conv.,  g  708. 
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MORTGAGES  —  continued. 
84.  SBTTiNa  Aside. 

deed  misrepresenting  transaction  can  only  be  sustained  by  satisfactory  proof.     Conv., 

§542. 
mortgage  not  set  aside  because  it  purports  to  secure  bond  having  no  existence.    Conr., 
§539. 

86.   CONSTEUCTION. 

clause  creating  lien  prevails  as  to  interest  conveyed.    Conv.,  §  610. 

86.  Rights  of  Mortgagees  against  Each  Other.    See  supra,  18,  14. 

receiver  under  junior  mortgage  not  disturbed  at  suit  of  prior  mortgagee,  when.    Conv., 

§1041. 
•     sale  of  one  of  two  parcels  not  both  covered  by  the  same  debt.    Conv.,  §  1082. 

accounting  between  different  mortgagees;  second  may  claim  rents  of  first,  when. 

Conv.,  g§  844,  860, 
second  may  have  first  mortgage  set  aside  after  statute  run,  when.    Conv.,  §  89ft. 
mortgagee  making  s^e  must  have  notice  of  incumbrances  or  he  may  apply  surplus  to 

known  liens.    Oonv.,  g  1200. 

87.  Costs  and  Fees. 

stipulation  for  attorney *s  fee  in  mortgage  is  not  a  penalty  or  forfeitura    Conv.,  g  1064. 
*  reasonable,  will  be  enforced.    Id, 

8Qp  Evidence. 

in  foreclosure  of  legal,  it  cannot  be  shown  that  the  mortgage  is  equitable.    Conv., 
§1239. 

MUNICIPAL  CORPORATIONS. 

must  deal  honestly.    Conv.,  §  40* 

1.  Estoppel  of. 

to  claim  that  land  which  it  has  contracted  to  convey,  and  to  which  it  claims  title,  is 
taxable.    Conv.,  §§  44,  46. 

2.  Railway  Aid  by. 

statutory  liens  in  favor  of,  on  railroads,  see  BcLilroad  Mortgages^  2. 

N. 

NATIONAL  BANKS. 

may  take  mortgage,  though  prohibited.    Conv.,  §  422. 

NEBRASKA. 

how  deed  executed  in  another  state  acknowledged.    Oonv.,  g  106. 

NEGOTIABLE  PAPER,    ^oe  BilU  and  Notes. 

contracts  payable  to  bearer  are  not,  necessarily;  so  of  certificates  in  lieu  of  stock. 
Conv.,  §  1356. 

NEW  HAMPSHIRE. 

statute  prohibiting  mortgages  for  future  advances  construed.    Conv.,  §§  64<^4S. 

NEW  TRIALS. 

not  granted  for  error  when  plaintfff  in  error  could  not  prevail.    Conv.,  §  697. 

NEW  YORK. 

subscribing  witnesses  to  deed  need  not  be  such  at  request  of  grantor.    Conv.,  §  8. 

acknowledgment  of  deeds  in.    Conv.,  §  109. 

statute  construed  providing  that  no  covenant  is  to  be  implied  in  a  mortgage.    Conv., 

§  1101. 
requisites  as  to  filing  chattel  mortgages  in.    Conv.,  §§  1768-1771,  1773-1781, 1796. 

must  be  refiled  m  one  year  as  to  creditors.    Conv.,  §  1794. 
chattel  mortgage  of  goods,  with  power  of  sale  in  mortgagor,  void.    Conv.,  §  1837. 

NORTH  CAROUNA. 

deed  in,  to  deceased  person,  conveys  the  estate  to  his  heirs.    Conv.,  §  20. 

acknowledgment  of  deeds  io.    Oonv.,  §§  107, 108. 

general  laborers'  lien  law  does  not  apply  to  railroads.    Conv.,  §  1575. 

NOTICE.    See  Chattel  Mortgages,  4,  f;  Conveyances,  5;  Mortgages,  10,  11;  Purchaser  for 
Value, 
what  sufficient  to  put  on  inquiry.     Conv.,  §  1845. 

NOVATION. 

none  by  issue  of  certificates  of  overdue  interest  on  railroad  bonds.    Conv.,  §  1361. 
arises  only  by  agreement.    Conv.,  §  1565. 
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o. 

OBLIGATION  OF  CONTRACTS. 

how  far  right  of  redemption  controlled  by  the  constitutional  provision.    Cony.,  §g  804^ 

828. 

OFFICERS.    See  Corporation*. 

acknowledging  officers,  see  Conveyance»t  4,  d« 

omo. 

decree  for  conveyance  operates  as  a  conveyance.    Con  v.,  §  29. 

acknowledgment  of  deeds  in.    Conv.,  §§  110-112. 

prior  unrecorded  deed  is  void  as  to  purchaser  in  good  faith.    Conv.,  §  182. 

mortgages  must  be  recorded.    Conv.,  §  605. 

railroad  mortgage  lien  confined  to  county  in  which  recorded.    Conv.,  §  li28. 

railroad  indivisible  for  purposes  of  sale.    Conv.,  §  1422. 

OREGON. 

attestation  of  deed  no  part  of  execution  in.    Con  v.,  §  9. 

acknowledgment  of  deeds  in.    Con  v.,  §g  118-115. 

mortgage  creates  only  a  lien.    Con  v.,  §  996. 

righu  of  mortgagee  in  possession  in.    Conv.,  §§  897-899,  660. 

mortgage  is  a  chose  in  .action,  and  passes  to  an  assignee  subject  to  equities.    Conv., 

§^  641,  666. 
suit  to  foreclose  a  mortgage  barred  in  ten  years.    Conv. ,  g  982. 

such  a  suit  is  quasi  in  rem;  absence  of  mortgagor  from  state  immateriaL    Conv., 
«  933. 
chattel  mortgage  of  goods,  with  possession  and  power  of  sale  in  mortgagor,  is  void. 
Conv.,  g§  l«2b,  1829, 1880. 

P. 

PARTIES.    See  Chaitel  Mortgagee;  Conveyances;  Mortgages,  25;  BaQroad  Mortgage.!,  10. 
generally,  all  entitled  to  litigate  the  same  question  are  necessary.    Conv.,  g  1449. 
all  the,  to  a  written  instrument,  should  join  in  suit  on.    Conv.,  §  1453. 

PARTNERSHIP. 
Chattel  Mortoaoes  by. 

may  authorize  an  agent  to  make  a  chattel  mortgage.    Conv.,  §g  1688,  1689-1696. 
partner  can  bind  copartner  by  deed;  seal  of  one  binds  both.    Conv.,  ^  1690-1694. 
nrm  may  make,  to  secure  individual  partner*s  debt.    Conv.,  §  1697. 
one  partner  may  make,  of  firm  property  for  firm  debt.    Conv.,  g  1698. 
and  may  sign  and  seal  individually.    Conv.,  g  1699. 

PAYMENT.    See  CJuittel  Mortgages,  9;  Mortgages,  18;  Railroad  Mortgages,  8. 
the  taking  possession  under  a  chattel  mortgage  is.    Conv.,  §g  1857,  1859. 

PENALTY. 

equity  will  not  enforce  the  payment  of  a  disproportionate.    Conv.,  g  lol«* 

PENNSYLVANIA. 

acknowledgment  of  deeds  in.    Conv..  g§  116-118. 
necessity  of  recording  deeds  in.    Conv.,  gg  184,  185. 
recording  of  mortgages  in.    Conv.,  g  606. 

PLAT. 

conveyance  by,  see  Conveyances^  7,  e. 

PLEADING. 

sham  and  frivolous  defenses  considered.    Conv.,  g  664. 

when  answer  asserts  mortgage  title  to  whole  premises,  title  to  moiety  not  set  up. 

Conv.,  §  857. 
reasonable  presumptions  are  admitted  by  a  demurrer.    Conv.,  ^  956. 
waiver  of  oath  of  defendant  amounts  to  nothing,  unless  accepted  by  defendant    Conv.. 

§957. 

POWER  OF  ATTORNEY. 

to  sell  land,  cannot  be  used  by  attorney  to  acquire  advene  title.    Conv.,  §911, 

POWER  OF  SALE.    See  Mortgages,  82. 

POWERS. 

deeds  under,  see  Conveyances,  2,  h. 
to  sell,  usually  include  mortgages.    Conv.,  g  918. 
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PRACTICE. 

rulings  in  case  tried  without  a  jury  not  reviewed,  though  excepted  to,  unless  under  the 

act  of  1865.     Conv.,  §  12<^. 
granting  of  time  to  produce  further  evidence  is  discretionary.    Conv.,  g  1265. 

PRE-EMPTION. 

in  Minnesota,  one  claiming  cannot  convey  before  he  has  obtained  title.    Oonv.,  §  229. 
may  be  mortgaged.    Conv.,  §  480. 

PREFERENCE, 

debtor  may  prefer  creditor.    Conv.,  §  1648. 

PREFERRED  STOCK    See  Corporations, 

PRIORITIES.    See  Cfvattd  Mortgages,  4;  Mortaages,  10. 

between  railroad  mortgages,  see  RaUroad  Mortgages^  13,  14. 

PROBATE  JUDGK 

in  Mississippi,  is  a  jud^of  a  county  court  within  the  act  of  congress  for  taking  deposi- 
tions.   Conv.,  §  1877, 

PURCHASER  FOR  VALUE. 

one  under  decree  is  a.    Conv.,  §  29. 

one  under  quitclaim  deed  is  not  a.    Conv.,  §  265. 

otherwise  of  bargain  and  sale  or  lease  and  release.    Conv.,  g§  264,  278. 

bargainee  of  trustee  may  be  a.    Conv.,  §  275. 

one  whose  right  is  under  an  executory  contract,  under  which  he  has  a  right  to  a  quit- 
claim deed  only,  is  not  a.    Conv.,  §  455. 

mortgagees  and  trustees  are,  when.    Conv.,  §§  587-589. 

mistake  not  set  up  against.    Conv.,  §  722. 

director  of  railroad  held  to  be,  of  a  farm  mortgage  induced  by  false  representations. 
Conv.,  §  748. 

hona  /Ide  holder  of  coupons  presumed  to  hold  for  full  value.    Conv.,  §  1858. 

as  collateral,  is.    Conv.,  ^  1859. 

mortgagees  of  future  property  are  not,  as  they  take  only  the  title  of  the  mortgagor 
therein.    Conv.,  §^  lo47, 1551. 

protected  only  as  to  bona  fide  payments  before  notice.    Conv.,  g  1803. 

Q. 

QUITCLAIM  DEED. 

passes  only  interest  of  grantor;  grantee  not  a  hona  fide  purchaser.    Conv.,  §§  268,  266, 
455. 
otherwise  if  it  be  by  bargain  and  sale.    Conv.,  §  264. 

R. 

RAILROAD  COMPANIES.    See  RaUroad  Mortgages. 

power  under  charter  to  construct  certain  road.    Conv.,  §  18<^. 
objections  to  plan  of  reorganization  considered.    Conv.,  §  147ft. 

in  Missouri,  tne  legislature  may  release  debt  due  to  state,  but  not  the  lien  securing  it. 
Conv.,  §§  1281,  1238. 
the  state  may  sell  the  road  or  compromise  the  debt.    Conv.,  §  1232. 
net  or  gross  earnings  of  a  particular  branch  may  be  suflSciently  ascertained  by  a  pro 

rata  estimate.    Conv.,  g  1269. 
eight  per  cent,  of  value  not  a  reasonable  rent  of  rolling  stock,  where  the  owner  bears 
losses.    Conv.,  §1274. 

RAILROAD  MORTGAGE& 
1.  Powers  of  Railroad  Companies. 

cannot  mortgage  franchises  without  legislative  authority.    Conv.,  §§  1201,  1203. 

power  to  mortgage  road,  income  and  other  property  does  not  mclude  franchise. 

Conv.,  g§  1201,  1204. 
mortgage  without  such  authority  may  be  good  on  property.    Conv.,  |S  1201,  1203. 
authority  to  mortgage  road  includes  mortgage  of  part  of  it.    Conv.,  gg  1203,  1208. 
power  of  sale  includes  power  to  mortgage.    Conv.,  §  1212. 
power  to  borrow  money  for  corporate  purposes  implied.     Conv,,  §  1218. 
act  of  legislature  recognizing  validity  of  mortgage  of  franchises  validates  mortgage, 

when.    Conv.,  §  1214. 
power  by  estoppel.    Conv.,  §  1216. 

m  Texas,  to  make  mortgage  of  road-bed,  franchise,  etc.    Conv.,  §  1207. 

884 


Rai.]  index.  [Rai. 

KAILROAD  MORTGAGES  — continued. 

2.   FOBM  AND  CONSTRUCnON. 

an  equitable  mortgage  or  charge  in  favor  of  a  contractor  who  builds  the  road  does  not 

exist  without  a  mortgage  therefor.    Con  v.,  g  1217. 
that  mortgage  of  Texas  rSstd  was  made  in  New  York  is  no  defense  to  the  bonds.    Ck>ny., 

§1299. 
language  held  to  create  a  covenant  to  so  expend  moneys  received  from  bonds  as  to  add 
to  the  value  of  the  security.    Gonv.,  §  1327. 
such  language  held  not  to  create  a  char^  on  such  proceeds  in  favor  of  the  con- 
tractor building  the  road.    Conv.,  $$  1228. 
a  Btatutory  lien  exists  only  when  the  intention  to  create  it  is  expressed  in  positive  terms. 
Conv.,  ^  1218,  1229. 
deed  or  writing  unnecessary  to.    Conv.,  g  125^ 
a  railway  aid  law,  nrovidrng  for  security  to  the  municipality,  does  not  create. 

Conv.,  §^  1219,  1229,  1280. 
construed  like  an  ordinary  mortgage.    Con  v.,  g  1257. 

in  O^^-^rgia,  held  an  indemnity,  and  not  as  making  the  state  a  trustee.    Conv., 
§i  121;  I 
a  legislature  may  provide,  in  favor  of  the  state.    Conv.,  f$  1219. 
a  corporate  seal  does  not  make  the  mort8;age  that  of  the  company  unless  rightfully 

affixed,  except  prima /aeie.    Conv.,  g§  1220,  1230,  1287. 
restrictions  of  a  statute  authorizing  bo'nds  and  mortgage  are  a  part  of  the  mortgage ; 
provision  that  debt  shall  be  due  on  failure  to  pay  interest  held  void.    Ck>nv., 
§§  1221,  1241,  1242. 
foreclosure  may  be  provided  for  on  failure  to  pay  interest    Conv.,  g  1242. 
generally,  the  whole  debt  may  be  made  due  on  any  default.    Conv.,  g  1259. 
not  a  penalty,  and  discretionary  with  trustees.    Conv.,  g^  1260.  1261. 
construction  of  "expenses^  in  provision  allowing  the  company  to  pell  lands  and  pay 

over  proceeds,  less  the  expenses  of  the  trust    Conv.,  g§  1222,  *1248,  1244. 
provision  in  a  mortgage  reserving  the  power  of  making  a  mortgage  to  the  state  prior  to 
former  mortgages  construed ;  legislature  may  preserve  the  priority  in  favor  of 
other  parties.    Conv.,  gg  1228,  1245-1250. 
how  far  the  subeequent  mortgage  may  vary  in  its  terms  from  the  power  reserved. 
Conv.,  ^  1248-1249. 
a  provision  that  the  company  shall  pav  taxes  held  not  to  include  an  income  tax  im- 
posed on  the  bond  interest    Conv.,  ^  1251. 
a  provision  in  bonds  giving  a  lien  is  in  effect  an  equitable  mortgage.    Conv.,  gg  1252- 

1254. 
a  chattel  mortgage  by  directors,  at  a  meeting  not  properly  noticed,  is  valid.    Conv., 

gl255. 
distinction  between  ordinary  mortgage  and  one  including  income.    Conv.,  g  1506. 

8.  Propebty  Covered  by. 

mortage  of  tolls  and  income  includes  rolling  stock.    Conv.,  g  1206. 

omission  to  specify  a  thing  along  with  others  enumerated  does  not  exclude  it,  when. 
Conv.,  g  1207. 

earnings  not  subject  to,  when.    Conv.,  ^g  1262,  1284-1207. 

mortgagor  entitled  to  earnings  until  mortgagee  takes  possession.    Conv.,  g  1276. 

if  future  earnings  und  profits  are  expressly  covered,  the  company  may  be  held  to  ac- 
count   Conv.,  ^  1268,  1268-1274. 

until  demand  made,  mortgagee  of  tolls,  etc,  not  entitled  to  have  an  account  Conv., 
gl804. 

lien  confined  to  county  in  which  recorded,  in  Ohio.    Conv.,  g  1428. 

4.  Aftbr-acquirsd  Propertt. 

an  equitable  mortgage  contained  in  bonds  includes,  obtained  from  their  proceeds. 
Conv.,  g  1254. 

wood  collected  at  stations  for  use  passes  by  mortgage  as.    Conv.,  g  1275. 

not  limited  to  such  as  may  be  purchased  with  the  mortgage  money.  Conv.,  gg  1277, 
1288. 

after-acquired  land  does  not  pass  by  after-acquired  mortgage  unless  used  in  connection 
with  the  road.    Conv..  g^  1278,  1284. 
land  not  so  used  must  be  indicated  with  reasonable  certainty.    Conv.,  gj$  1278, 
1285,  1286. 

municipal  bonds  not  specifically  described,  do  not  pass  as  '*  property."  Conv.,  gg  1279, 
1287. 

a  line  of  railroad  subsequently  purchasedpasses  as.    Conv.,  g  1288. 

so  of  a  lease  of  another  line.    Conv.,  g  1290. 

after-acquired  land  grant  does  not  pass  so  as  to  defeat  equity  of  contractor  as  trans- 
feree of  land  certificates.    Conv.,  g  1289. 

after-acquired  land  is  subject  to  the  vendor*8  lien.    Conv.,  g  1291. 

mortgagee  of  future  property  not  a  purchaser,  so  as  to  take  it  freed  from  equities. 
Conv.,  gg  1292,  1547,  15ol. 

rolling  stock  passes  as.    Conv.,  gg  1293,  1805-1809. 

may  be  mortgaged  in  borrowing  the  money  to  call  it  into  existence.    Conv.,  g  1802. 

a  contract  by  a  mortgagor  of,  to  devote  funds  to  equipment  of  road,  specifically  en- 
forced.   Conv.,  g  1806. 
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RAILROAD  I.IORTGAGES,  After- Acquired  Property  —  continued. 

the  mortgage  attaches  thereto  in  the  condition  in  which  it  comes  to  the  mortgagor. 
Conv.,§13ll. 
and  subject  to  a  pre-existing  mortgage  thereon.    Conv.,  §  1312. 
and  to  a  purchase  money  mortgage.    Con  v..  §  1313. 

but  the  general  mortgage  displaces  it,  when.    Con  v.,  §  1814. 

5.  Legal  Nature  of  Rolling  Stock.  ^ 

passes  as  after-acquired  property  by  a  mortgage.     Conv.,  §§  129^,  1305-1309, 1822. 
may  be  sold  under  execution  in  Texas.     Conv.,  g  1208. 

so  in  Illinois,  by  constitutional  law,    Conv.,  g^  1325,  1326. 
mortgage  of,  is  subject  to  liens  existing  on  it  when  acquired.   Conv.,  §g  294,  1310-1314. 
of  railroad  operated  in  divisions  may  t)ecorae  fixtures  and  pass  by  mortgages  of  such 
divisions  separately.     Codv.,  ^'g  1295,  1315-1319. 

held  otherwise  as  to  a  road  of  two  divisions.     Conv.,  §  1324. 
mortgage  of,  need  not  be  recorded  as  a  chattel  mortgage.     Conv.,  gg  1296,  1320. 
is  a  part  of  the  road  itself.    Conv.,  ^  1821. 
chattel  mortgage  statutes  do  not  apply  to.     Conv.,  §§  1323,  1393. 

6.  Mortgage  Bonds  and  Coupons.    See  7,  post. 

demand  at  place  of  payment  unnecessary.     Conv.,  §5g  1282,  1C60. 

that  a  mortgage  of  a  Texas  road  was  made  in  New  York  is  not  a  defense  to  the  bonds. 

Conv.,  §  1299. 
numbering  of  bonds  generally  gives  no  priority  between  them.    Conv.,  g§  1327,  1332- 


the  holder  is  charged  with  matters  ap|>earing  on  their  face.    Conv.,  §  1332. 

if  they  with  the  mortgage  satisfy  inquiry  he  need  not  look  further.  Conv.,  §  1333. 
no  presumption  that  lowest  numbers  solcf  first.     Conv.,  §  1334. 
in  case  of  an  overissue  by  unfaithfulness  of  trustees,  all  the  holders  have  equal  rights. 

Conv.,  §  1386. 
a  first  mortgage  protects  all  bonds,  though  purporting  to  be  second,  issued  at  time  of 
making  second  mortgage.     Conv.,  gg  1328,  1337-1340. 
bonds  held  in  pledge  are  protected.     Conv.,  §  1338. 

unless  the  first  mortgage  lien  is  expressly  limited  to  bonds  actually  out  at  the  time. 
Conv.,  §.:5  1329.  1340. 
pledgee  may  sell,  though  the  pledgor  be  bankrupt.     Conv.,  §  1450. 
payment  of  coupons  at  a  bank  upon  their  surrender  implies  a  transfer  of  them,  when. 

Conv.,  §§1330,  1341,  1347. 
possession  of,  is  strong  prima  facie  evidence  of  just  title.    Conv.,  §§  1400,  1401. 
i-ailroad  may  guaranty  municipal  bonds  taken  by  it.    Conv.,  §g  1331,  1348-1354. 
whether  certain  coupons  were  bought  or  paid.     Conv.,  §  1340. 

coupons  are  not  entitled  to  any  priority  over  bonds  or  other  coupons.    Conv.,  §  1346. 
bondholders  are  not  affected  by  the  fact  that  the  mortgage  was  executed  outside  the 
state.    Conv.,  ^g  1297-1304,  1357. 
bona  fide,  are  presumed  to  hold  for  full  value.    Conv..  §$  1358. 
as  collateral,  are  bona  fide  holders.    Conv.,  §§  1359,  1504. 
subrogation  of  holders  of  state  bonds  issued  to  take  up  railroad  bonds.    Conv.,  §§  1397- 

1401. 
a  defense  that  bonds  were  negotiated  without  consideration  held  not  sustained.    Conv., 

§  1464. 
certificates  for  overdue  interest  not  a  novation ;  interest  is  still  a  lien.    Conv.,  §  1361. 
coupons  are  distinct  contracts.     Conv.,  g  131)2. 
personal  claims  of  bondholders  for  income  do  not  pass  to  subsequent  holders.    Conv., 

§  1363. 
bondholders  may  foreclose.    Conv.,  §  1370. 

rights  of  bondholders  not  accepting  new  bonds  and  mortgage.     Conv.,  g§  1371,  1875- 
1378. 

Rights  and  Duties  of  Mortgage  Trustees. 
personal  claims  of  bondholders  for  income  do  not  pasa  to  subsequent  holders.    Conv., 

§§  1863,  1365. 
they  represent  the  bondholders;  they  may  bind  them  by  their  acts,  except  they  be 

fraudulent  or  unfaithful.    Conv.,  §.^  1364,  1366-1368. 
are  not  the  real  parties  in  interest  on  foreclosure.    Conv.,  §  1369. 
bondholders  may  foreclose.     Conv.,  §  1370. 
when  trustee  should  not  foreclose  without  request  of  all  the  bondholders.    Conv., 

§  1475. 
are  the  only  necessary  and  proper  parties  in  foreclosure.    Conv.,  §  1562. 

Payment  and  Redemption. 
when  new  mortgage  and  bonds  substituted  for  old,  the  bondholders  mostly  accepting, 
those  not  accepting  not  entitled  to  payment  in  full.    Conv.,  g§  1371,  1375-1878. 
they  are  not  prejudiced  by  increase  in  number  of  bonds.     Id, 
a  mortgage  for  a  definite  sura  cannot  be  increased  in  any  manner.    Conv.,  g5  1373, 

1379-lSSl. 
redemption  statute  of  Illinois  does  not  affect  railroad  mortgages,  of  which  there  is  no 
redemption.    Conv.,  g^  1374,  1382-1393. 
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RAILROAD  MORTaAGES,  Payment  and  REDBMPnoN  — continu^. 
modification  not  an  extinguishment.    Con  v.,  §  1875. 
mortgilgor  is  entitled  to  notice  of  termination  of  iadefinite  extension  of  time  to  pay 

interest.    Conv.,  §  18^4. 
no  redemption  allowed.    Conv.,  ^  1895,  1616. 
relief  had  from  payment  of  prior  mortgage  by  mistake  of  fact  only,  and  not  of  law. 

Conv..  §1396. 
subrogation  of  holders  of  state  bonds  issued  in  lieu  of  railroad  bonds.    Conv.,  Sg  1897- 

1401. 

9.  REBfEDIES  AND  JURISDICnON  OP  COURTS. 

federal  courts  have  jurisdiction  of  suit  with  its  receiver.    Conv.,  §  1815. 

purchaser  at  sale  becomes,  quoad  hoc,  as  party  to  the  suit.    Conv.,  ^*  1817. 

when  a  railway  exists  under  the  law  of  two  states,  the  courts  of  either  have  jurisdic- 
tion.   Conv.,  §§  1402,  1*405-1409,  1417,  1482,  1460-1466,  1491. 

pendency  of  foreclosure  in  state  court  is  no  bar  to  suit  in  federal  court  on  same  subject- 
matter,  when  the  parties  are  different    Conv.,  §g  1403,  1410-1414. 

a  plea  that  the  acts  done  by  trustee  were  directed  by  a  state  court  will  not  prevent  his 
removal,  when.     Conv.,  §  1411. 

decree  may  be  entered  though  the  bondholders  are  not  parties.    Conv.,  §§  1881,  1405. 

sale  for  failure  to  pay  interest,  when.    Conv.,  g  1406. 

when  jurisdiction  of  the  parties  exists,  the  court  may  order  sale  of  entire  road,  though 
miucn  of  it  is  beyond  the  jurisdiction.    Conv.,  ^*§  1409,  1417. 

no  writ  of  possession  issued,  when.    Conv.,  §  1418. 

state  statutes  and  procedure  are  not  adopted  as  to.    Id, 

decision  of  state  court  as  to  validity  of  foreclosure  followed.    Conv..  g  1418. 

power  of  sale  in  mortgage  not  exclusive;  foreclosure  inequity.    Couv.,  §  1415. 

power  under  trust  deed  may  be  waived.    Conv.,  g  1418. 

trustee  may  declare  all  due  on  any  default  when  the  mortgage  so  provides.    Conv., 
§§  1489,  1474-1477. 

-10.   FORECLOSURB  PROCEEDINOB. 

unauthorized  contract  for  foreclosure  may  be  ratified*    Conv.,  g  1852. 

trustees  are  not  the  real  parties  in  interest ;  bondholders  may  foreclose.    Conv.,  gg  1869, 

1370. 
bondholders  are  not  necessary  partied ;  they  are  represented  by  the  trustees.    Conv., 

^g  1381,  1405,  1482,  1562,  1681.    See  post, 
subsequent  mortgagees  are  not  necessary  parties.    Conv.,  g  1414. 
trustee  must  report  to  tribunal  in  which  commenced.    Conv.,  g  1419. 
when  the  trustee  refuses  to  foreclose,  the  bondholders  may  do  so,  and  implead  the 

trustee.    Conv.,  gg  1424.  1440-1446. 
a  single  bondholder  may  insist  on,  though  mortgage  provides  for  request  of  a  majority. 
Conv.,  gg  1425,  1447,  1448.    See  gg  143;J,  1474-1477. 
when  all  should  reauest.    Conv.,  g  1475. 
when  the  mortgage  is  directly  to  the  bondholders  by  name,  no  one  can  proceed  with- 
out the  others.    Conv.,  gg  1426,  1449-1452. 
all  bondholders  should  be  pitrties  when  the  fund  is  inadequate.    Conv.,  g  1451. 
when  foreclosure  should  not  be  ordered  without  written  request  of  all  the  bondholders. 

Conv.,  g  1475. 
a  single  bondholder  may  sue  for  himself  and  all.    Conv.,  gg  1478,  1479. 
prior  mortgagees  are  neither  necessary  nor  proper  parties.    Conv.,  gg  1427,  1458-1456. 

See  g  1483. 
trustee  may  intervene  in  bondholders*  suit.    Conv.,  g  1481. 
on  foreclosure  as  to  a  distinct  portion  of  road,  a  mortgagee  of  another  portion  is  not 

a  necessary  partv.    Conv.,  gg  1428,  1457^14^9. 
stockholders  may  be  parties  when  they  allege  that  the  directors  fraudulently  refuse  to 

attend  to  their  interest.    Conv.,  gg  1429,  1460-1466.    See  g  1485. 
defense  that  suit  was  fraudulently  and  coUusively  brought,  held  not  sustained.   Conv.^ 

g  1472. 
a  security  may  be  enforced  on  a  cross-bill.    Conv.,  gg  1438.  1467. 
decree  need  not  follow  the  mortgage  as  to  accepting  bonds  in  lieu  of  money  from  the 
purchaser,  but  may  do  so.    Conv.,  gg  1484,  146^1478. 
the  court  may  fix  the  rate  at  which  the  bonds  may  be  applied  to  the  bid.     Id, 
a  decree  requiring  payment  of  a  large  sum  within  twenty  days  may  be  erroneous ;  the 

usual  time  is  six  months,  but  this  may  be  shortened.    Conv.,  ^g  1489,  1474-1477. 
decree  in  personam  reversed  if  foreclosure  decree  be.    Conv.,  gji'1487,  1477. 
special  restrictions  on  right  to  foreclose  are  strictly  construed.    Conv.,  g  1448. 
an  objection  that  foreclosure  of  right  to  property  in  receiver's  hands  was  filed  without 

leave,  made  eighteen  months  afterwards,  is  too  late.    Conv.,  g  1454. 
a  general  creditor  cannot  intervene  in.    Conv.,  g  1458. 
subsequent  judgments  are  cut  off  by  the  decree.    Conv.,  g  1462. 
defense  of  collusive  agreement  to  foreclose  not  sustained.     Conv.,  g  1465. 
rule  when  the  title  to  the  real  estate  is  in  litigation.     Conv.,  g  1471. 
bondholders  entitled  to  equal  distribution  of  fund.    Conv.,  g  1480. 
when  decree  not  made  on  mortgage  of  consolidated  road,  for  default  of  interest  on  prior 

mortgage  on  one  division.    Conv.,  g  1484. 
question  of  title  between  defendant  and  third  p^sons  not  litigated  in.    Conv.,  §  1487. 
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RAILROAD  MORTGAGES,  Foreclosure  Proceedinqb— continued. 

defenses  are  confined  to  those  possible  against  the  bonds.    Conv.,  §  1489. 
decree  may  be  amended  at  a  subsequent  term,  to  make  it  subject  to  certain  liens. 
Ck)nv.,  §  1498. 
what  amendments  may  be  made  at  a  subsequent  term.    Con  v.,  §§1618, 1618. 

11.  Appoditment  and  JuRiSDicnoN  OF  Receivers. 

^  the  power  is  discretionary,  to  be  exercised  with  great  caution.    Conv.,  §§  1211, 1500, 
1514-1518, 1521. 

in  Illinois,  a  judge  cannot  appoint  in  vacation.    Con  v.,  §$  1888. 

after  discharge  of  a  receiver,  causes  of  action  against  him  are  prosecuted  in  rem,  the 
property  being  in  court.    Conv.,  g§  1501,  1519,  1520. 

notice  of  motion  to  appoint  properly  served  on  officer,  good,  though  company  not  noti- 
fied.   Conv.,  g§  15(3,  1508. 

moneys  in  hands  of  receiver  do  not  belong  to  the  company.    Conv.,  g  1538. 

exclusive  right  of  second  mortgagee  to  income  of  receivership  asked  by  him.    Conv., 
§  1581. 

when  appointed, 

on  petition  of  bondholders,  when  mortgagee  is  to  receive  the  income.    Conv., 

fg  1495,  1503-1508. 
en  prompt  action  necessary  to  save  land  grant    Conv.,  g.^  1496,  1507. 
there  must  usuaUy  be  more  than  a  default.    Conv.,  g§  1500,  1514-1518. 

ultimate  loss  must  be  probable.    IcL 
inadequacy  of  security  and  insolvency  good  grounds  for.    Conv.,  g  1533. 
whece  earnings  are  not  applied  to  the  mortgage,  and  the  security  is  indequate.  IdL 
ufhen  not  ajtpoinUd, 

not  against  wish  of  majority  of  bondholders,  so  long  as  the  management  is  honest 

and  successful.    Conv.,  gg  1497,  1509-1511. 
not  on  application  of  one  bondholder  on  behalf  of  all,  vAiere  mortgage  gives  the 
mortgagor  possession  till  default,  when.    Conv..  gg  1498,  1512,  1518. 
but  an  account  was  decreed  in  this  case.    Conv.,  gg  1499,  1518. 
a  single  and  recent  failure  to  pay  semi-annual  interest  not  sufficient,  where  the  in- 
come had  been  used  on  the  road.    Conv.,  gg  1500,  1514-1518. 
but  the  company  was  required  to  pay  part  oi  its  income  into  court    IdL 
bona  fide  possessors  not  dispossessed  by,  unless  on  some  equitable  ground.    Conv., 

§  lol7. 
not  unless  the  best  interests  of  all  require  it    Conv.,  g  1518. 

12.  Receivers*  Debts  and  Certificate&    See  post,  la 

receivers*  certificates  should  not  be  permitted,  except  in  unusual  cases.    Conv.,  §§  1867, 

1534,  1526-1528. 
neither  the  mortgagor  nor  his  assignee  can  question  priority  of  certificates.    Conv., 

gl455. 
road  completed  on  moneys  advanced  by  creditors,  to  save  land  grant,  and  debentures 

afterwards  issued.    Conv.,  gg  1534,  1526-1528. 
claims  may  be  created  which  take  precedence  of  mortga$re  liens;  certain  debts  are 
sometimes  given  precedence.    Conv.,  gg  1535,  152lPl584,  1535. 
neither  mortgagor  nor  his  assignee  can  complain  of  such  priority.    Conv.,  g  1586. 
funds  in  receiver^  hands  chargeable  with  retainer  and  services  of  attorney  for  trustees, 

though  suit  not  prosecuted  to  effect  when.    Conv.,  g  1537. 
ten  years*  interest  certificates  ordered  to  be  issued.    Conv.,  g  1561. 
certificates  for  overdue  interest  not  a  waiver  of  original  lien.    Conv.,  g  1566. 

18.  Equities  AFFEcriNa  Prioritiss. 

a  mortgage  may  reserve  the  power  to  make  a  second  mortgage  prior  to  it    Conv., 

gl2^. 
purchasers  of  land  certificates  which  are  covered  by  a  mortgage  by  estoppel  only,  and 

a  prior  equity.    Conv.,  gg  1250,  1389. 
doctrine  of  after-acquired  property  does  not  affect    Conv.,  g  1388. 
last  creditor  not  entitled  to  priority  because  his  money  saved  the  property.    Conv.^^ 

gl808. 
a  court  of  equity  has  full  jurisdiction  to  enforce  priorities.    Conv.,  g  1810. 
a  common  fund  can  be  administered  odIj  for  the  oenefit  of  all.    Conv.,  g  1847. 
a  prior  mortgage  or  judgment  is  superior,  though  second  be  enforced  first    Conv., 

^  1430,  1460-1466. 
prior  bonds,  negotiated,  are  to  be  paid  in  full  as  against  junior  mortgage  bonds.    Conv., 

g  1466. 
second  mortgage  bonds  for  unpaid  interest  on  first  mortgage  bonds  not  entitled  to  pri- 
ority.   Conv.,  g  1468. 
priorities  should  be  settled  before  the  sale.    Conv.,  g  1488. 
sale  of  cars  to  company  by  one  retaining  title  until  paid  for  creates  no  equitable  claim 

on  fund  in  receiver's  hands,  or  lien  therefor,  or  for  rent  of  cars;  receiver  may  pay 

rent  while  he  uses  them.    Conv.,  ^  1588,  1547-1558. 
prima  facie,  the  fund  in  receiver's  hands  belongs  to  the  creditors;  a  superior  equity 

must  be  shown.    Conv.,  gg  1539,  1547, 1549. 
when  debts  for  labor,  supplies,  etc.,  may  be  preferred  to  creditors*  rights.    Conv., 

gg  1540,  1547-1549, 1559-1567, 1579. 
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RAILROAD  MORTOAOES,  Equities  Affectino  Pbioritibs— continued. 

so  of  money  advanced  to  pay  back  wages  and  prevent  stoppage  of  business.    Con  v., 

§^  1541,  1555, 1550. 
overdue  wages  assigned  to  third  persons  have  no  priority.    Conv.,  g§  1545,  1559-1567. 
claims  of  connecting  roads  against  insolvent  road  are  unsecured.    Con  v.,  §§  1542, 

1555, 1550. 
a  contractor  has  no  priority.    Con  v.,  ^  1543,  1557,  1558. 

so  of  a  claim  for  advances  to  pay  for  construction.    Con  v.,  §  1569.  * 

where  it  was  agreed  that  a  contractor  might  take  possession  untu  his  claim  was  paid,  it 
was  held  prior  to  an  existins  mortgage.    Qonv.,  g  1570. 
it  was  presumed  that  the  bondholders  assented  to  the  agreement.    IcL 
a  judgment  against  a  receiver  for  an  injury  on  the  road  has  no  priority.    Conv.,  §g  1546, 

1568. 
priority  not  affected  by  the  fact  that  part  of  the  road  was  wholly  built  with  moneys 
obtained  from  the  junior  mortgage.    Conv.,  §  1571. 

IL  Liens  Affectinq  Prioritt. 

preferred  stock  creates  a  lien  affecting  a  subsequent  mortgagee  with  notice.  Conv. ,  §  1855. 
the  liens  of  materifd-men,  etc..  must  be  perfected  by  state  law  in  order  to  obtain  pref- 
erence.   Conv.,  §g  1555,  157a 
a  local  statute  giving  laborers  for  corporations  a  lien  over  mortgages  does  not  apply  to 
raUroads.    Conv.,  $ig  1573,  1574-1570. 
the  secretary  of  a  railway  is  noc  a  ''servant  or  employee"  within  such  a  statute. 
Conv.,  §g  1578,  1577. 
vendor's  lien  on  the  road  is  prior  to  claims  of  consolidated  company  taking  the  prop- 
erty.   Conv.,  g  1580. 

15.  Foreclosure  Sales. 

unauthorized,  not  made  valid  by  confirmation,  when.    Conv.,  g  1819. 
the  whole  may  be  sold  to  pay  interest  when  a  sale  in  parcels  is  not  practicable.    Conv. , 
g  1407, 165.\  1656. 
a  railroad  is  indivisible  for  the  purposes  of  sale.    Conv.,  gg  1431,  1433. 
sale  in  parcels  allowed,  if  divisible  for  instalments;  on  second  default  further  sale 
ordered.    Conv.,  gg  1581,  159S. 
when  sale  ordered  to  be  advertised  in  a  certain  paper,  it  may  be  advertised  in  a  paper 

in  which  it  has  been  merged.    Conv.,  g  lOSO. 
though  strict  foreclosure  prayed  for,  an  ordinary  sale  may  be  ordered.    Conv.,  g  1678. 
not  stayed  to  await  more  prosperous  times,  though  the  company's  finances  are  improv- 
ing.   Conv.,  gS  1583,  1602-1605. 
deposit  of  $50,000  may  be  required  in  sale  of  large  property.    Conv.,  gg  1617,  1657, 

1674-1680. 
rule  as  to  sales  subject  to  contingent  claims;  when  a  committee,  being  agents  to  pur- 
chase, will  not  be  compelled  to  disclose  their  principals.    Conv.,  gg  1618, 1619. 
time  of, 

trustee  may  exercise  his  discretion  as  to;  or  as  to  selliog  at  all,  pending  appeal. 
Conv.,  gg  1583,  1599-1601. 
diatributum  of  proceeds, 

coupons  matured  before  general  default  may  be  preferred,  when.    Conv.,  gg  1584, 

1606-1608. 
interest  first  paid,  and  balance  brought  into  court    Conv..  g  1656. 
balance  after  paying  liens  goes  to  mortgagor.    Conv.,  g  1660. 
when  aet  aside;  when  not;  on  what  terms, 

not  for  mere  inadequacy  of  price,  unless  it  shows  unfairness.    Conv.,  gg  1585, 

1609-1620,  1684. 
applicants  to  set  aside  for,  must  show  that  better  bid  will  be  made.    Conv., 

gg  1585,  1615. 
proceediogs  to  set  aside  must  be  commenced  in  reasonable  time.    Conv,,  gg  1587, 

1680, 1659. 
bondholders  cannot  be  made  parties  at  term  after  confirmation,  in  order  to  im- 
peach sale  for  fraud.    They  must  briug  an  original  bill.    Conv.,  ^  1588,  1681- 
1685. 
for  fraud  of  bondholder  at  suit  of  others.    Conv.,  gg  1589,  1686-1640. 
for  fraud  of  corporate  officers  in  themselves  buyiug.    Conv.,  gg  1590,  1686-1640. 
for  contract  suppressing  competition  at  sale.    Id, 

bondholders  may  oombme  and  make  the  purchase.    Conv.,  gg  1591,  1641. 
who  have  become  purchasers,  surrendered  bonds,  and  formed  new  company,  can- 
not except  to  the  sale.    Conv.,  gg  1593,  1642. 
purchasers  conspiring  with  directors  to  make  fraudulent  sale,  held  as  trustees. 

Conv.,  gS  1598,  1648-1645. 
set  aside  when  notice  grossly  misstated  the  sum  duo.    Conv.,  g§  1594,  1646. 
when  set  aside  as  to  a  creditor,  is  yet  valid  as  to  others.    Conv.,  gg  1595,  1647. 
in  Louisiana  a  fraudulent  purchaser  may  be  entitled  to  compensation  for  putting 
road  in  order,  repaurs,  etc.,  but  not  for  improvements  consumed  by  use. 
Conv.,  gg  1596,  1648^654. 
isentitledto  interest  on  improvements,  and  liable  for  net  earnings,  and  has 
lien  thereon.    Conv.,  g§  1597,  1648-1654. 
rule  as  to  sales  subject  to  contingent  claims.    Conv.,  g  1618. 
organized  bondholders  may  purchase.    Conv.,  g  1685. 
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RAILROAD  MORTGAGES— 'continued. 

16.  Rights  op  Purchasers  at  Foreclosure  Sales. 

reorganization   by,  which   contemplates  an  equitable  distHbution  among  creditors. 

Conv..  g§  1662,  1068. 
bondholders  purchasing  may  pay  balance  over  costs,  etc.,  in  bonds,  so  far  as  to  cover 

their  proportion  thereof.     Ckjnv.,  §ii  1663.  1069,  1070. 
take  only  what  was  decreed  to  be  sold,  and  not  a  fund  not  sold  or  ordered  to  be  sold. 

Conv.,  ^^  1664,  1071,  1073. 
have  no  riglit  to  earnings  of  road  while  in  receiver's  possession  after  sale,  while  they 

are  indulged  in  making  the  required  payments.     Conv.,  ^g  1665,  1071-1073. 
cannot  retain  sufficient,  from  his  bid  to  pay  taxes  which  have  become  a  lien.    Conv,, 

{^^  1666,  1071-J073. 
a  provision  in  a  mortgage  that  a  majority  of  the  bondholders  may  require  the  trustee 

to  buy  for  their  benefit,  will  be  carried  out  by  the  court.    Conv.,  g§  1667,  1074^1080. 

17.  Rights  op  Beneficiaries.    See  supra,  6,  10. 

creditors  may  waive  a  lien  given  for  their  benefit.     Conv.,  §  1205. 

18.  Rights  of  Mortgagees  against  Each  Other. 

sale  on  second  mortgage  bonds  enjoined  at  suit  of  first  mortgagee.    Conv.,  ^  1307. 
holder  of  part  of  bonds  cannot  appropriate  the  security  to  his  sole  benefit.    Conv., 

§  1308. 
first  mortgage  protects  all  bonds  issued  at  time  second  made,  when.    Conv.,  §§  1328, 

1837-1340. 
exclusive  right  of  second  mortgagee  to  Income  of  receivership  asked  by  him.    Conv., 

§  1531. 

19.  Removal  of  Trustees. 

a  plea  that  the  acts  done  were  directed  by  state  court,  is  bad.    Conv.,  g§  1404,  1411. 
claims  against,  aftei*  removal,  are  prosecuted  in  rem  against  the  property  in  court. 
Conv.,  g§  1519,  1520. 

20.  Rights  and  Duties  of  Mortgagees. 

until  they  take  possession,  or  commence  foreclosure,  they  are  not  responsible  for  the 
conduct  of  the  mortgagor.     Conv.,  g§  1431,  1400-1400. 

RECEIVERS.    See  Mortgagesy  27 ;  Railroad  Mortgages,  11,  18. 

RECORDING.    See  Chattel  Mortgages,  4 ;  Conveyances,  5 ;  Mortgages,  10. 

REDEMPTION.    See  Mortgages,  19;  Railroad  Mortgages,  8. 

REFORMING  INSTRUMENTS. 

name  of  mortgagee  may  be  inserted.     Conv.,  §  890. 
mortgage  not  reformed  against  prior  judgment  creditor.    Conv.,  §  400, 
may  be  against  assignee  of  mortgagor.    Conv.,  §  401. 
not  as  against  purchaser  without  notice.     Conv.,  ^  403. 
quere,  whether  cross-bill  to  reform  mortgage  to  secure  non-existent  bond  sustainable. 

Conv.,  §  643. 
mortgage  reformed,  when  innocent  purchasers  not  affected.    Conv.,  §  023. 
as  to  chattel  mortgages,  see  Conv.,  §§  IQ^'d,  1084. 

REGISTRATION.    See  Chattel  Mortgages,  4;  Conveyances,  5;  Mortgages,  10. 

REGULATION  OF  COMMERCE. 

act  of  congress  as  to  recording  mortgages  of  ships  excludes  state  legislation.    Conv., 
§  1862. 

REHEARING. 

of  case  on  appeal,  no  evidence  outside  the  record  received.    Conv.,  §  509. 

RELATION. 

delivery  in  escrow  does  not  relate  back,  when.     Conv.,  §  43. 

of  contirmation  to  foreclosure  sale,  when.     Conv.,  §§  I0b7,  1073, 1074, 

REPLEVIN. 

in  Michigan,  by  chattel  mortgagee  against  oflScer.    Conv.,  §1710. 

RES  ADJUDICATA. 

a  non-resident  corporation  appearing  and  answering  is  bound  by  the  decree.    Conv., 

§  1408. 
decision  of  associate  justice  on  removal  followed  by  circuit  judge.    Conv.,  g  1009. 

RHODE  ISLAND. 

acknowledgment  of  deeds  in.     Conv.,  §  119. 
deeds  must  be  recorded  in.     Conv.,  g  186. 

ROLLING  STOCK.    See  Railroad  Mortgages,  5. 
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SALE. 

under  mortgages  and  trast  deeds,  see  Chattel  Mortgagp^  10;  Mortgages,  32;  Railroad 

Mortgagee,  10. 
as  to  seller  remaining  in  possession,  see  Chattel  Mortgages,  5. 

SEAL.    See  Conveyances,  1,  e. 

essential  to  deed ;  but  presumed,  when.    Conv.,  §§  1-3. 

and  to  power  of  attorney  to  convey  land.    Con  v.,  t$  33. 
of  acknowledging  officer,  may  be  on  paper;  certified  copy.    Conv.,  §§  127-129, 
not  necessary  to  cliattel  mortgage,  in  Ohio.    Conv.,  §  1724. 

SEIZIN. 

constructive,  passes  on  conveyance  of  wild  land.    Conv.,  §  262. 

SET-OFF. 

cauity  follows  the  law,  in  respect  to^  except.    Conv.,  §  858. 

wnen  subsequent  mortgagee  made  a  party  in  foreclosure  cannot  plead.    Conv.,  §  1037. 

SHERIFFS'  DEEDS. 

construed  like  other  deeds.    Conv.,  §  200* 

SHIPS. 

mortgages  of,  see  Chattel  Mortgages,  8. 

SOLICITOR. 

not  improper  to  appear  for  company  against  a  creditor,  and  afterwards  for  a  trastee 
against  the  company.    Conv.,  g  1280. 

STAMP.    See  Conveyances,  \,  g. 

STATE  DECISIONS. 

1.  When  Followed  by  Federal  Courts. 

construction  of  local  recording  acts.    Conv.,  §  550. 

redemption  from  mortgages.     Conv.,  g§  787,  1070-1072. 

selling  in  inverse  order  of  alienation  by  mortgagor,  in  foreclosure.    Conv.,  §  1071. 

as  to  foreclosure  of  railway  mortgage.    Conv.,  ^g  1418,  1621. 

2.  When  Not  Followed. 

construing  deeds.    Conv,,  §  252. 
admitting  or  excluding  evidence.     Conv.,  §  492. 

redemption  statutes,  and  procedure  as  to  mortgages,  not  followed  as  to  railway  mort- 
gages.   Conv.,  g§  1874,  1882-1898, 1418.    See  g  1418. 

STATUTE  OF  FRAUDa 

deed  absohite  in  form  may  be  shown  to  be  a  mortgage.    Conv.,  §  616. 

STATUTE  OF  LIMITATIONS.    See  Mortgages,  21,  22;  Railroad  Mortgages,  15. 

will  not  run  in  favor  of  grantee  in  deed  intended  as  a  mortgage.    Conv.,  ^  480. 

does  not  run  against  bill  to  redeem  by  mortgagor  who  believes  by  mistake  that  he  has 

no  rights.     Conv.,  g  504. 
lapse  of  nineteen  years  eight  months  not  a  bar.     Conv.,  §  507. 
bill  to  foreclose  a  mortgage  and  reform  it  not  on  contract.    Conv.,  §  626. 

action  to  reform  agreement  for  a  mortgage  is.     Conv.,  §5  626. 

barred  by  limitation  of  fifteen  years  in  Connecticut.    Conv.,  §  892. 
operates  as  a  discharge,  in  effect.    Conv.,  §  898. 
how  construed ;  affects  the  remedy  only.     Conv.,  §  915 
right  to  plead  a  special  privilege.    Conv..  §  926. 
of  Massachusetts,  considered.    Conv.,  g  951. 
courts  of  equity  bound  by,  in  certain  cases.    Conv.,  §§  1627,  1628. 

STATUTES, 
Scope  and  Operation  op. 
extraterritorial  effect. 

making  decree  for  deed  operate  as  deed  confined  to  domestic  decrees.    Conv.,  §  30. 
one  state  cannot  prescribe  how  land  shall  be  conveyed  in  another.    Conv.,  §  33. 
prospective;  as  to  validity  of  acknowledgment  before  clerks  in  other  states,  are.    Conv., 
§187. 

CONSTRUCnON. 

in  general. 

act  making  deed  executed  under  lex  loci  good  by  lex  rei  does  not  apply  to  deeds 

under  decrees.    Conv.,  §  139. 
punctuation  disregarded,  when.    Conv.,  §  1884. 

Enacjtment. 

expressing  subject  in  title;  act  respecting  Pacific  railroad,  in  Missouri,  held  good. 
Conv.,  §  1284. 
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STCK/K.    See  Corporations. 

STOCKHOLDERS.    See  Corporations. 

SUBP(ENA. 

service  of,  unneceesary  on  supplemental  bill,  except  as  to  new  parties.    Oony.»  §  1281. 

SUBROGATION.    See  Mortgages,  17 ;  BaUroad  Mortgages,  8. 

SUPPLEMENTAL  BILL. 

service  of  subpoena  unnecessary  on.    Conv.,  g  1281. 

SURETY. 

mortgage  to,  inures  to  principal,  when.    Conv.,  g§  714,  968,  1853. 

chattel  mortgage  assigned  to,  as  indemnity,  cannot  be  enforced,  when.    Conv.,  §  1872. 

SURRENDER. 

of  deed  to  grantor,  ineffectuaL    Conv.,  g§  75-79. 

T. 

TAXATION. 

count V  cannot  tax  lands  contracted  to  be  conveyed,  while  claiming  title.    Conv., 
gg**,  46. 

TAX  DEED. 

one  in  possession,  claiming  title,  cannot  take.    Conv.,  §  280. 

TAXES. 

purchaser  at  sale  under  railroad  mortgage  cannot  retain  from  bid  the  amount  of  taxes 
which  have  become  a  lien.    Conv.,  ^  1671,  1672. 

TENANTS  IN  COMMON.    See  Joint  Tenants. 

TENNESSEE. 

acknowledgment  of  deeds  in.    Conv.,  §§  120-122. 

statutes  as  to  record  of  deed  of  lands  ceded  to,  construed.    Conv.,  §  181. 

deeds  of  lands  in  several  counties,  recorded  in  either.    Conv.,  g  187. 

registry  necessary  to  pass  estate.    Conv.,  g  188. 

d«^  executed  in  North  Carolina  held  good.    Conv.,  g  189. 

TEXAS. 

husband  need  not  join  in  deed  of  wife*s  lands.    Conv.,  g  282. 

an  execution  is  prior  to  unrecorded  mortgage  made  first.    Conv.,  g  607. 

no  forced  sale  of  homestead  in ;  nor  can  a  mortgagee  recover  possession  thereof  by 

ejectment.    Conv.,  §  708. 
railroad  may  mortgzu;e  road,  franchise,  etc.,  which  may  be  sold  by  execution.    Conv., 

g§  1297,  12J>8. 
rollmg  stock  subject  to  execution  in.    Conv.,  g  1298. 

TIMBER.    See  Growing  Timber. 

TOWN. 

authority  of  trustees  to  make  deed  must  be  affirmatively  shown.    Ccmv.,  %  12. 

TREATIES. 

under  treaty  of  1794  with  England,  British  subjects  could  retain  their  lands  without 
actual  possession.    Conv.,  g  921. 

TRUSTEES.    See  Mortgages,  28;  Railroad  Mortgages,  7,  19. 

TRUSTS. 

conveyance  bv  trustee ;  deed  to  trustee  without  expressing  trust    Conv.,  §g  275-277. 
trustee  takes  legal  title,  though  he  gives  no  bond.    Conv.,  g  1018. 

U. 

UNITED  STATES. 

how  mortgage  foreclosed,  when  they  own  the  equity.    Conv.,  g  1024. 

USURY.    See  Mortgages,  12, 

state  statute  does  not  bind  foreign  court  of  equity.    Conv.,  g  767.' 

contract  held  void  for.    Conv.,  ^  1622. 

usurious  contract  cannot  constitute  a  lien.    Conv.,  g  1626. 
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V. 

VENDOR  AND  PURCHASER. 

deed  not  good  aa  a  conveyance  may  operate  as  a  contract  to  convey.    Con  v.,  §  384. 

VESSELS. 

mortgages  of,  see  Chattel  Mortgages,  8. 

VIRGINIA.  ^ 

construction  of  act  for  registry  of  deeds.    Con  v.,  §g  190,  191.  ^ 

mortgage  must  be  recorded  in.    Con  v.,  §  608.  '^f. 

chattel  mortgage  not  recorded,  void  against  creditor  with  notice.  Conv.,  g§  1758^  1754.                      ^ 

WASHINGTON.  %] 

acknowledgment  of  deeds  in.    Conv.,  §  128.  ^^ 

WASTE.  S 

brick-making  by  mortgagor  is,  when.    Conv.,  §  688.  \ 

WATERCOURSES. 

boundaries  on,  see  Conveyanoes,  7,  e. 

bed  of  stream  may  be  conveyed  separate  from  shores.    Conv.,  §  80L 

WISCONSIN. 

mortgages  of  future  personal  property  are  void.    Conv.,  8g  1781-83. 
with  power  of  sale  in  mortgagor,  are  void.    Conv.,  g§  1889,  1840. 

WITNESSES.    See  Conveyances,  1,  f. 

credibility,  how  affected  by  interest    Conv.,  g  518. 

WRIT  OF  ENTRY.    See  Mortgages,  24. 
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